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ON 
THE  CTATE  OF  THE  PROFESSION. 


At  the  commencement  of  another  Volume 
of  our  Work,  we  shall  take  the  opportunity 
of  considering  the  present  State  of  the  Pro- 
feesioo,  and  shall  endeavour  to  point  out 
the  duty  and  proper  conduct  to  be  pursued 
by  our  professional  brethren  of  all  classes. 
It  is  useful  at  times  to  pause  and  consider 
our  actual  situation;  to  mark  the  ground  we 
stand  on ;  to  look  around  us,  on  the  way  we 
have  come,  and  the  road  we  have  to  pursue; 
to  note  the  progress  we  have  made,  and  con- 
sider the  advantage  or  disadvantage  we  have 
gained.      The  prospect  is  certainly  not  a 
very  agreeable  one.  It  is  at  present  a  chaos. 
Hie  rude  and  undigested  mass  may  arrange 
itself  into  shape  and  order  in  time ;  but  we 
now  see  nothing  but  confusion  and  disor- 
ganization.    Every  class  of  the  Profession 
is  in  a  state  of  doubt  and  uncertainty  :  the 
settled  practice  of  every  Court,  and  of  every 
branchy  is  disturbed  and  disarranged.  No 
professional  man  is  exactly  sure  that  he 
shall  stand  to-morrow  where  he  does  to- 
day. 

We  can  find  no  exceptions.  The  Judges 
of  the  Superior  Courts  hardly  know  to  which 
of  them  they  belong.  We  know  not  whe- 
ther to  address  them  as  Mr.  Justice  , 

orMr.  Bafon— ;  whether  they  belong 
to  the  King's  Bench  or  the  Exchequer,  or 
whether  they  will  not  eventually  settle  in 
the  Common  Pleas.  We  hardly  know  how 
numy  learned  Judges  there  are,  and  no- 
body can  possibly  say  how  many  there  will 
be.    We  suppose  that  at  some  short  time 
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to  come  we  shall  have  every  distinction  of 
Court  abolished — (and  we  throw  out  the 
suggestion,  not  ironically), — and  have  fif- 
teen Judges,  who  may  be  moveable  to  any 
of  the  three  Supreme  Common  Law  Courts, 
at  the  option  of  the  Crown  and  the  existing 
Lord  Chancellor.   Perhaps  there  may  be  no 
great  objection  to  such  an  arrangement,  ex- 
cept that  by  its  means  the  Bench  may  be 
made  subservient  to  mciC  political  objects. 
If  Judges  are  to  be  mov;-'^  about,  like  chess- 
men, to  cover  the  i^»mpetency  of  tiiftr 
brethren,  there  is  an  end  of  all  security  for 
the  due  administration  of  justice.     If  Mr. 
A,  maybe  made  a  Judge,  on  a  vacancy  in  a 
particular  Court,  and  it  be  then  discovered 
that  he  is  an  unfit  man  for  the  plac^,  and 
that,  instead  of  strengthening,  he  weakens 
the  Court ;  if,  instead  of  assisting  his  bre- 
thren, he  in  fact  incumbers  them  with  his 
help — (we  are,  of  course,  merely  putting  an 
hypothetical  case)  ; — if,  we  say,  in  such  a 
case,  Mr.  ^.'s  place  may  be  supplied  by  Mt. 
Justice  ^.,  a  proper  Judge  from  a  stronger 
Court,  whose  place  Mr. -4.  may  take: — 
why,  then,  it  appears  to  us  that  the  sacred- 
ness  of  the  English  Bench  is  violated.    The 
worst  appointments  may  be  made,  and  may 
be  thus  propped  up  and  rendered  palatable. 
We  shaU  hear  how  a  Judgeship  may  thus 
be  jobbed  with  the  least  possible  harm  to 
the  community.     By  this  Procrustean  ar- 
rangement, the  Courts  may  be  pretty  near- 
ly danced.  "  It  is  true,"  we  shall  be  told» 
"  that  in  the  Court  of  King's  Bench,"  (if 
the  name  be  spared  us)  **  Mr.  Justice  A,  is 
not  worth  much,  and  Mr.  Justice  J3.  is 
still  worse ;  but  then  you  have  Mr.  Justice 
C,  who  is  a  first-rate  Judge,    llien,  for 
the  Common  Pleas :  nobody  cares  for  what 
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the  Chief  Justice  says;  but  how  well  he  ia> 
supported  by  Mr.  Justice  D.  /    It  is  true, 
that  in  the  Exchequer,    the  Chief  Baron 
knows  neither  law  nor  equity,  and  is  a  mere 
political  appointment;  but  then  he  is  ad- 
mirably helped  out  by  Baron  E,*'    It  is  for 
these  reasons  that  we  have  the  most  serious 
objections    to  this    expedient    of  shifting 
Judges.     As  yet,  thank  Heaven,  the  Bench 
has  been  unprofaned  by  the  hand  of  party. 
We  pray  that  it  may  continue  so.-    If  tins 
Sanctuary  be  once  desecrated,  we  know  not 
where  to  lookfor  security  for  our  property,  our 
lives^  our  liberties.  We  here  protest  against 
the  practice,  on  the  threshold.    Bad  as  it  may 
be,  that  anyone  of.the  Superior  Courts  should 
be  weak  and  incompetent,  still  worse  is  it 
that  the  faintest  shade  should  be  throwii 
over  the  general  administration  of  justice, 
and  that  public  confidence  in  the  Judges  of 
the  Country  should  be  shaken,  by  seeing  the 
incompetency  of  one  of  their  body  openly 
admitted^  patched  over,  and  provided  for. 
The  rumoured  exchange,  or  exchanges  (for 
five  or  six  are  talked  about),  may  at  tiiis 
moment  be  made ;  if  so,  we  in  duty  bow  to 
the  mandate  of  our  professional  superiors ; 
but  if  not,  we  sincerely  and  most  seriously 
hope  we  may  never  hear  of  them  again. 
The  state  of  the  Bench,  we  have  seen,  is 
m  sufficiently  anomalSift :  what  is  that  of  the 
Bar  ?     In  the  space  W  ten  minutes,  on  one 
morning  in  the'present  Term,  the  very  name 
of  one  of  its  principal  branches  is  in  future 
to  be  for  ever  taken  away.    We  have  never 
aeeij  any  particular  reason  for  continuing 
the  'monopoly  of  the  Serjeants  in  the  Court 
of  Common  Pleas ;  but  it  must  be  remem- 
bered that  its  preservation — no  doubt,  for 
good  and   sufficient  reasons — was  recom- 
mended by  the  Common,  Law  Commission- 
ers ;  and  we  certainly  think,  a  body  so  an- 
cient and  so  distinguished  might  have  been 
treated  with  a  little  more  ceremony.    The 
evil,  in  this  particular  instance,  may  not  be 
very  great;   but  unquestionably,  if  altera- 
tions of  this  nature  are  made  as  soon  as 
thought  of,  and  follow  each  other  with  ra- 
pidity, a  general  feeling  of  distrust  and  rest- 
lessness IS  excited  in  the  Profession,  which 
is  any  thing  but  advantageous  either  to  its 
own  well-being,  or  that  of  the  public. 

But  the  confii^n  at  present  existing  in 
the  profession,  is  not  by  any  means  con- 
fined to  the  learned  body  of  Serjeants. 
Whatportidn  of  the  bar  has  not  been  af- 
fected by  the  recent  changes  ?  What  part 
of  Westminster  Hall  is  not  filled  with  the 
labors  of  the  Law  Reformers  ?  What  is 
now  the  practice    of  the  Common  Law 


Courts  ?    What  is  now  the  practice  of  the 
Court  of  Chancery?     What  is  now   the 
practice  of  conveyancers  ?     What  is  special 
pleading? — ^Who  can  answer  these  ques- 
tions ?     Can  this  be  the  proper  state  of  the 
profession — can  it  advantage  the  public? 
"  Unhappy  is  it  for  a  country  when  her 
laws  are  vague  and  uncertain."     This  is 
the   well   known  maxim  on   the  subject. 
Its  truth  is  founded  on  the  experience  of 
a^.     In  asserting  and  illustrating  it,  we 
are  not  taking  the  narrow  ground  of  pro- 
fessional interest.     We  have  never  advo- 
cated the  interests  of  the  profession  as  un- 
connected with  those  of  the  publi<^ :    we 
have  ever  laid  down  this  broad  principle, 
that  it  is  for  the  common  weal  of  the  state 
that  the  profession  of  the  law,  in  all  its 
branches,  should  be  supported.     That  her 
Judges  should  be  able,  upright,  and  res- 
pected in  their  stations ;  that  her  bar  should 
be  independent,  talented,  fearless,  and  ho- 
norable ;   and  that  her  attorneys  should  be 
skilful,  honest,  and  worthy  of  confidence. 
To  insure  these  qualities,  we  have  always 
insisted,  that  no  price  can  be  too  high ;  and 
that  the  honors   aud  emoluments  of  the 
profession,  left  open  to  the  free  competition 
of  all,  should  be  such  as  may  invite  the 
contention  of  the  members  of  the  commu- 
nity, of  the  highest  character  and  acquire- 
ments.   All  measures,  therefore,  which  in- 
jure or  degrade  the  profession,  or  any  of  its 
branches,  injure  not  only  the  profession, 
but  the  public. 

We  have  thus  glanced  at  the  state  of  the 
Bench  and  the  Bar.  We  wish  that  we  could 
find  that  the  condition  of  the  great  body  of 
attorneys  and  solicitors  differed  from  tliat 
of  the  other  classes ;  but  these  last  are,  in 
feet,  the  great  sufferers  by  the  recent 
changes — many  of  which  are  directly  aimed 
at  their  means  of  subsistence.  They  are 
perplexed  and  confused,  in  common  with 
all,  by  the  hurried  changes  which  have 
taken  place;  and  whilst  they  are  still 
smarting  under  the  lash  of  the  innovators, 
they  are  threatened  with  changes,  even 
more  intolerable. 

What  then  is  the  duty  of  the  profession 
at  the  present  time  ?  It  lies  in  one  word — 
let  us  be  united.  This  is  no  time  to  settle 
differences  between  ourselves.  Every  class 
of  the  profession  should  stand  by  the  other. 
We  represent  no  particular  branch ;  we 
enjoy  the  confidence  and  support  of  all,  and 
are  tolerably  well  acquainted  with  the  ge* 
neral  feelings  of  the  whole  body ;  and  while 
we  repeat,  ^t  we  should  be  as  one  man,  we 
are  satisfied  that  if  we  are  so,  we  can 
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ivrestle  a  hH  with  any  enemy,  however 
strong  or  powerful. 

One  word,  before  we  close  this  article, 
to  the  noble  lord  at  the  head  of  the  law. 
This  is  a  professional,  not  a  party  publi- 
cation. We  have  no  shadow  of  party 
feeling  against  the  Lord  Chancellor.    We 


180  years  prior  to  Wat  Tyler.  The  only  pre- 
sumption I  have  ever  been  able  to  find  for  this 
statement,  is  in  the  fact  that  the  wills  at  the 
Prero^tive  Office,  in  Doctors'  Commons, 
commence  in  1382  or  1.'^,  about  a  year  after 
Wat  Tyler's  insurrection;  and  as  it  is  well, 
known  that  the  Archbishop  of  Canterbury  was 
murdered  and  his  palace  at  Lambeth  burnt,  it 


have  endeavoured  to  award  him  even  ii  probable  that  the  records  of  his  Court  were 
justice  in  these  columns.  If  we  have,  by  destroyed.  But  the  mischief  certounly  extended 
ourselves  and  others,  opposed  some  of  his 


plans,  we  have  lent  our  willing  support  to 
others;    we  have  been  ever,  ready  to  give 
him  his  fair  meed  of  praise.     We  would 
then  hope  that  he  would  do  as  we  have 
done  ;  that  he  would  look  around  him ;  that 
he  would  pause  awhile  and  wait  the  effect 
of  what  has  been  already  attempted.     It 
matters  not  in  what  place  the  Local  Court 
Bill,  or  the  General  Registry  Bill,  may  ori- 
ginate, his  .Lo^hip  vnll  be   ever  looked 
upon  as   their  political  &ther.     We  have 
said  sufficient  on  both  these  subjects  in 
these  pages ;   let  us  merely  assume,  for  the 
present,   that  diey  must  both  work  great 
and  further  changes.     Would  it  not  be  wise, 
therefore,  to  defer  them,  at  any  rate,  for  the 
present  year  ?     We  repeat,  the  whole  body 
of  the  profession  is  unhinged;  it  may  be 
thrown   into  irretrievable   confusion;    the 
waters  are  out,  the  old  land-marks  are  re- 
moved ;  the  experiment  may  turn  out  well ; 
the  face  of  the  country  may  be  improved 
and  renovated ;  but  let  us  pause  in  our  ef- 
forts to  amend,  until  we  see  how  our  ven- 
ture turns  out. 

"  Claudite  iam  rivos,  pueri,  sat  prata  blbe- 
runt.'^ 
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By  Mr.  Stncep  Grimaldi,  F.S,A, 
[Concluded  from  Vol,  7,  />.  549.1 

As  to  the  Losa  of  our  earljf  Records  :^-\K 
has  been  asserted  by  many  historians,  that  our 
early  records  have  been  lost. 

liambard,  in  his  History  of  Kent,  published 
in  the  reifp  of  Queen  Elizabeth,  Bishop  Nicol- 
son,  in  his  Enf^lish  Historical  Library,  and 
Maitland,  in  his  History  of  London,  have  stated 
with  but  little  variation,  "  that  most  of  the 
Chancery  records  were,  in  an  outrageous  man- 
ner, burned  and  destroyed  by  the  rebels  under 
Wat  T]^ler,  in  Richard  the  Second's  time ;" 
that  is,  in  the  year  1381 .  Now  we  have  already 
seen  that  this  cannot  be  correct,  since  we  have 
a  succession  of  records  of  Chancery  from  the 
reign  of  King  John,  a.  p.  1199>  upwards  of 


not  to  our  national  records ;  and  even  at  Lam- 
beth some  must  have  been  saved,  for  the  pre- 
sent archbishop  still  possesses,  in  the  library 
at  the  palace,  wills  from  the  year  1312,  which 
are  kept  distinct  from  those  of  the  Prerogative 
Office.  The  Archiepiscopal  registers  are  of 
much  earlier  date  than  1381.  The  learned 
Mr.  Prynne  observed,  **  it  was  highly  prob- 
able that  during  the  civil  wars  between  the 
king  and]  the  barons,  in  the  reigns  of  John 
and  Henry  III.,  and  betwixt  the  two  houses  of 
York  and  Lancaster,  the  prevailing  party  em- 
bezzled and  suppressed  such  parliamentary 
records  and  proceedings  as  made  most  against 
their  interest,  power,  and  prerogative.^' 

It  is  another,  and  certainly  more  probable 
idea,  that  if  our  early  records  were  lost,  they 
perished  with  Kin^  John's  treasure,  baggage, 
carriage,  and  regalia,  in  the  floods  which  over- 
took him  and  his  army  in  Lincolnshire;  the 
loss  of  which  so  affected  him  that  be  died. 
The  greatest  objection  to  this  history  is,  that 
the  event  in  question  took  place  in  the  year 
1216,  the  last  vear  of  Kini?  John,  and  our 
Chancery  records  commenfie  in  11^  or  12(10; 
the  first  year  of  that  king's  reign.    It  might 
however  be,  that  the  king  carried  with  him  the 
records  of  his  predecessors  only,  and  that  those 
of  hisbwn  reign  had  not  been  delivered  out  of 
I  the  hands  oi  the  officers  of  the  courts.    The 
general  opinion  nevertheless  is,  that  mrolmenit 
of  deeds,  writs,  and  instruments,  did  not  take 
place  before  the  reign  of  John,  and  that  the 
series  now  at  the  Tower  contaiDs  the  earliest, 
and  ail  which  ever  existed ;  an  opinion,  never- 
theless, which  cannot  be  satisfiM^terily  acqui- 
esced   in,   since  neither  the  Artkud  sftper 
ChartoM^  the  Great  Charter  of  John,  or  that  of 
King  Henry  the  Third,  are  to  be  found  on  any 
of  the  now  extant  rolls  of  either  of  those  kings ; 
although  it  cannot  be  imagined  that  such  im- 
portant charters  should  have  passed  under  the 
great  seals  of  those  monarchs,  and  been  issued 
and  promulgated,  without  being  previously  in- 
rolled  in  Clmncery. 

I  am  inclined  to  think  that  there  were 
records  on  many  of  the  important  affairs  of 
the  kingdom  from  the  time  of  the  Conquest ; 
for  it  is  quite  erident,  as  we  have  alreadv  seen, 
that  the  Pipe  Rolls  have  been  regularly  con- 
tinued from  the  time  of  the  Conqueror's  son, 
if  not  of  the  Conqueror  himself.  Pleas  of  the 
Forest  are  spoken  of  in  the  Laws  of  Henry  I. 
as  far  from  a  novel  institution ;  and  we  are  not 
justified  in  supposing  that  so  great  a  king  as 
lYiUiam  the  Fnrst,  that  the  kin^  who  compiled 
Domesday,  who  had  rolls  containing  his  Forest 
Placita,  and  Pipe  Rolls  for  his  Revenue,  should 
not  have  had  any  other  record  in  his  kingdom. 

A2 
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At  to  the  Abbreviations  in  our  Records: — 

The  abbreviations  used  in  our  records  vary 
with  the  different  styles  of  writinji^,  and  require 
much  attention  to  decypher.  Domesday  is  a 
book  of  abbreviations ;  the  abbreviations  are 
more  in  number  than  the  words  which  are  set  out 
atlength,and  are  of  the  most  concise  description 
ima^nable ;  for  instance,  the  word  et  (and)  is 
expressed  by  a  character  like  the  figure  7.  The 
word  manerium  (manor),  by  the  letter  M. ; 
and  the  words  Tempore  Regis  Edufardi,  by  the 
letters  T.  R.  E.  The  word  est  (is),  by  the 
}etter  e.  The  capital  letter  A.  stands  for 
Alarus,  as  well  as  for  AluMrus,  both  proper 
names.  The  capital  B.  stands  for  Berwica,  a 
"rillage.  The  letter  c.  stands  for  cum  (with) — 
for  curueates,  for  carves  i  the  letter  d.  stands 
for  dimidium  (half)— </«?  (of);  and  thus  of  all 
the  other  letters.  In  short,  so  numerous  are 
the  abbreviations  in  tbic  single  record  of 
Domesday,  that  the  late  Mr.  Kelharti,  of  Lin- 
coln's Inn,  published  in  the  year  1778,  a 
volume  with  these  abbreviations,  and  the 
explanations  of  them.  It  is  not  in  Domesday, 
however,  that  any  doubt  as  to  the  writing 
occurs,  for  the  letters  and  characters  are  so 
large  and  distinct,  and  of  such  frequent  oc- 
currence, that  thev  are  well  understood ;  but 
in  our  record^  or  later  date,  there  is  occa- 
Monally  much  obscurity  and  difficulty ; — some- 
times an  entire  word  is  broken  and  written  as 
two  words ; — som^Sbes  two  words  are  joined 
and  written  as  one.  In  the  reign  of  Henry  III. 
and  Richard  I.,  they  wrote  rengnum,  for  reg- 
mum ;  assingnure^  for  assignare ;  and  in  most 
of  the  reigns  of  our  early  kings,  the  initial 
letters  alone  of  the  Christian  names  of  great 
men  are  put,  so  that  a  very  intimate  acquaint^ 
ance  with  the  biography  of  those  days  is  neces- 
sary to  arrive  at  a  knowledge  of  the  party  in- 
tended— thus,  J.  for  Johannes;  O.  for  Gal- 
fridus ;  W.  for  Willelmus ;  B.  for  Bardolph ; 
but  a  far  greater  difficulty  is  in  the  ambiguity 
attending  sur-names,  which  are  occasionally 
translated  into  Latin,  or  French,  or  English, 
thus  appearing  as  distinct  names,  and  of 
course  as  distinct  persons ;  for  instance,  Whit- 
church is  written  Whitchurch,  Blancminster, 
and  De  Albo  Monasterio.  The  name  of 
Wood,  is  written  as  Wood,  Boscus,  and  Du 
Bois.  It  is  stated  by  the  able  editor  of  the 
Close  Rolls,  in  his  preface  to  that  work,  lately 
published,  that  even  when  the  natural  name 
is  preserved  in  the  ancient  vernacular  lan- 
guage, still,  owing  either  to  the  unsettled  and 
changeable  orthography  of  those  early  times, 
or  to  the  undistinguishable  junction  ot  the  let- 
ters i,  n,  m,  and  u,  in  the  same  word,  it  is 
extremely  difficult  to  ascertain  the  true  read- 
ing, one  document  frequently  exhibiting  ma- 
terial variations  in  the  spelling  of  the  same 
name,  and  to  such  a  degree,  that  a  person  not 
familiar  with  the  almost  countless  modifica- 
tions of  English  nomenclature,  would  scarcely 
be  able  to  recognize  the  modem  name  from 
teeing  it  as  anciently  written.    The  name  of 
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twelve  different  ways.  The  similarity  of  many 
letters  to  each  other  is  such,  that  by  reference 
to  the  context  alone,  many  words  can  be 
deciphered.  The  resemblance,  in  particular,, 
of  the  n  to  the  u,  of  in  to  m,  of  the  t  to  the 
c,  and  of  the  f  to  the  s,  often  renders  it  a  mat- 
ter  of  difficulty  to  determine  on  whicB  to  fix, 
but  sometimes  the  distinction  is  deariy  ap- 
parent;  and  doubtless,  as  a  difference  must 
always  have  be^n  intended,  it  may,  when  im- 
perceptible, have  been  occasioned  by  the  care- 
lessuess  of  the  scribe.  More  instances  of  thit*^ 
description  are  to  be  found  on  the  Pipe  Rolla 
than  on  the  Chancery  Rolls,  for  the  most  un- 
practised eye  may,  in  the  former,  determine  at 
a  glance  the  letters  intended ;  but  in  the  latter^ 
th^  context  can  alone  enable  the  transcriber  to 
determine  what  must  be  the  proper  word  X» 
complete  the  sense.  A  written  controversy 
took  place,  about  a  century  since,  whether  a 
word  in  an  old  MS.  was  unctvtiibus,  er  initia- 
iibus,  the  formation  of  the  letters  suiting  either 
word  equally  well.  The  writers  of  ancient, 
records  and  MSS.  had  no  notion  of  that  exact- 
ness which  we  exercise  at  the  present  day. 
There  are  two  originals  of  King  John's  Great 
Charter  of  the  Liberties  of  England,  in  the 
Cottonian  Library,  both  written  by  the  same 
hand;  yet  even  in  those  important  public inrol- 
ments  the  writer  was  far  from  observing  exact- 
ness. 

Siple  of  Writing. 

William  the  Fu^t  introduced  into  this  couti- 
try  corrupted  Lom bardic  letters,  which  before 
his  time  had  prevailed  in  France,  Spain,  and 
Italy.  This  is  usuaHy  called  by  us  Norman 
writing,  and  was  generally  used  in  England 
for  grants,  charters,  and  law  proceedings,  \ritU 
very  little  variation. 

About  the  reign  of  King  Richard  II ,  varia- 
tions took  place  in  writings,  records,  and  law 
proceedings,  which  were  then  composed  partly 
of  characters  called  Set  Chuncerif,  Common 
Chancery,  and  partly  of  the  letters  called  Cifurt^ 
hand,  %vhich  three  different  species  of  writing 
are  from  the  Norman  and  from  the  modem 
Gothic.  The  Chancery  letters  so  called  were 
used  for  all  records  which  passed  the  Great 
Seal,  and  for  other  proceedings  in  Chancery  ; 
and  the  Court- hand  letters  were  used  in  the 
Court  of  King's  Bench  and  Common  Pleas, 
for  fines,  recoveries,  placita,  ad  judicata,  &c. 
The  Court-hand  characters  were  nothing  more 
than  Norman  characters  corrupted  and  de- 
formed to  so  great  a  degree  that  they  bore  verv 
little  resemblance  to  their  prototypes.  It  tooK 
its  rise  about  the  middle  of  the  sixteenth  cen- 
tury, and  continued  till  the  beginning  of  the 
reign  of  George  II.,  when  it  was  abolished  by 
hiw. 

In  the  sixteenth  century,  the  English  lawyers 
engrossed  their  conveyances  and  legal  instru- 
ments in  characters  called  Secretary  (com- 
monly Engrossing),  and  which  are  still  in  use. 

The  only  remnant  of  the  Saxon  characters 
was  in  the  writing  of  the  English  monks,  who 
used  a  corrupted  Saxon  letter. 
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AUhough  it  ttj  of  course,  imposaible  to  pro- 
t:ure  for  your  inspection  iu  this  Hall  any 
recorHt  to  illustrate  the  various  styles  of  writ- 
ing which  I  have  just  noticed,  yet,  as  the 
best  substitute,  I  have  brought  for  your  ex- 
amination a  series  of  ancient  charters,  from 
the  rei^  of  Wi^iam  the  Conqueror  to  that  of 
Elizabeth,  inclusive, which  I  doul>t  notthe  mem- 
bers of  the  Committee  will  have  the  kindness 
to  allow  to  remain  for  a  few  days  in  the  Library 
for  your  convenience,  as  it  will  be  impossible 
for  them  to  be  properly  seen  this  evcniiiir. 
By -these  you  will  be  enabled  to  judge  of  the 
variations  in  writing  at  various  eras,  its  abbre- 
viations, its  beauty,  and  in  some  reigns,  its 
neglect,  although  the  writing  itself  has  not  in 
ail  these  deeds  thai  decided  peculiarity  which 
is  to  be  found  in  public  records.  The  reigns 
of  Henry  UI,  Edward  I,  Edward  HI,  and  Eli- 
zabeth.  ara  the  most  remarkable  for  elegance 
of  writing.  The  only  English  charter  in  the 
Collection  is  in  the  r«gn  of  Henry  VII.  I  do 
not  expect,  in  an  assemblage  like  the  present, 
consistmg  of  young  men,  and  to  whom  nothing 
is  so  beautiful  as  Uie  events  of  the  passing  day, 
to  raaloe  converts  to  the  opinions  and  feelings 
of  au  antiquary  in  favour  of  many  ancient 
things  and  customs ;  but  you  will  allow  me, 
Gentlemen,  to  state,  that  with  all  our  vaunted 
improvements  in  arts  and  sciences,  and  learn- 
ing of  every  description,  we  have  not  at  the 
present  hoiir  any  writing,  any  ink,  or  in  my 
opinion,  any  parchment  in  our  offices,  whether 
public  or  private,  which  we  can  compare  with 
the  ink,  the  writing,  and  the  O/irchment  of  this 
small  deed  of  William  the  Conquerer,  which 
has  stood  the  ravages  of  time,  heat,  damp,  and 
injury,  for  750  years. 

William  the  Conqueror  took  such  pains  to 
root  oat  all  Saxon  customs  that  we  find  no  Sax- 
on writing  after  the  C^onquest.  The  Conqueror 
tised  Latin  in  his  charters,  in  his  survey  of 
Domesday,  and  in  his  official  letters.  Even  his 
sister  Matilda,  who  worked  the  celebrated  Bay- 
eux  Tapestry,  representing  the  conquest  of  Eng- 
land, which  is  still  in  existence,  worked  short 
sentences,  explanatory  of  the  tapestry,  in  Latin. 

Oiir  acts  of  parliament  continued  to  be  in 
Latin  until  the  end  of  the  reign  of  Henry  III, 
when  they  were  generally  written  in  Norman 
French ;  but  the  first  act  of  Richard  Ilf  is  in 
English ;  since  which  time  that  language  alone 
has  been  used.  It  was  in  his  reign  acts  were 
first  printed.  Pleadings  by  Counsel  in  the 
Courts  of  Law  were  in  French  till  the  36th 
year  of  the  reign  of  Edward  III,  when  they 
were  ordered  to  he  in  the  English  tongue,  but 
to  lie  entered  on  record  in  the  Latin. 

The  petitions  to  parliament,  which  com- 
mence in  the  reign  of^  Edward  i.  are  for  seve- 
ral years  written  indififerentW  in  Norman  French 
or  Latin.  In  the  reign  of  Henry  IV,  and  in 
the  first  year  of  his  reign,  there  is  an  English 
entry,  though  the  other  entries  are  nearly  all 
in  Latin  or  French — the  latter  being  the  preva- 
lent language.  English  also  appears  m  tlie 
reign  of  Henry  V,  though  sparingly.  In  the 
i«ign  of  Henry  VI,  our  language  is  more  fre- 
quently met  with,  ahhough  not  so  often  as 
tae  French. 


It  would  doubtless  give  occasion  for  some 
ingenuity  to  ask  what  you  considered  would  be 
the  fourth  language  in  which  our  ancient  legal 
instruments  were  occasionally  written.  We 
have  seen  that  French,  Latin,  and  English  were 
in  common  use  at  various  periods  from  the 
Norman  conquest  downwards,  and  we  have 
seen  that  Saxon  was  not  used.  That  fourth 
language  which  I  have  now  to  acquaint  you 
with,  was  Hebrew,  in  which  the  charters  of 
the  Jews,  called  Starrs  (being  generally  deeds 
of  release  for  money)  were  sometimes  written. 
These  instances  are,  of  course,  not  to  be  found 
after  the  year  1 290,  when  the  Jews  were  ex- 
pelled England  by  Edward  I. 

I  will  here  take  the  liberty  to  state  con- 
cisely what  you  have  heard  this  evening,  well 
knowing  how  difficult  it  is  to  remember  such  a 
variety  of  matter,  unless  very  distinctly  parti- 
cularized. 

Our  Records  were  either  regarding  the  re- 
venue,^-administration  of  justice — or  internal 
polity,  in  which  latter  may  be  included  the 
numerous  rolls  of  inrolment. 

We  have  one  record  of  the  reign  of  William 
the  Conqueror ;  two  of  his  Son's  reign ;  and 
from  the  reign  of  John  there  is  an  unbroken 
series.  We  learn  their  estimation  in  ancient 
days  from  their  designation  of  the  Aia^#  Trea- 
surer, and  from  their  accompanying  our  mo- 
narchs. 

The  very  early  Pipe  RoUs,  and  some  other 
records  are  lost ;  but  our  Chancery  Rolls  are 
complete,  and  the  whole  were  written  ancient- 
ly in  French  or  Latin :  from  the  reign  of  Heo^ 
ry  V,  they  are  partly  in  English — from  the 
reign  of  Richard  III.  entirely  so. 

I  have  now  to  conclude  this  general  Lecture 
with  some  extracts  from  very  ancient  recordst 
shewing  the  concise  manner  in  which  they  re- 
corded events  or  circumstances.  The  first  ex- 
tract shall  be  from  Domesday.  It  is  a  descrip- 
tion of  the  city  of  Westminster. 

*'  Land  of  St.  Peter  of  Westminster,  Ossul- 
ston  Hundred. 

"Manor.  In  the  village  where  the  church  of 
St.  Peter  is  situated,  the  abbot  of  the  same  place 
holds  thirteen  hides  and  an  half.  There  is  land 
to  eleven  ploughs.  Nine  hides  and  one  vir- 
gate  belong  to  the  demesne.  And  there  are 
four  ploughs  therein.  The  villeins  have  six 
ploughs,  and  one  plough  more  may  be  made, 
lliere  are  nine  villeins  of  one  virgate  each,  one 
villein  of  one  hide,  and  nine  villeins  of  half  a 
vbrgate  each,  and  one  cottager  of  five  acres ; 
and  forty-one  cottagers,  who  pay  40*.  a-year 
for  their  gardens.  JVIeadow  for  eleven  ploughs, 
pasture  for  the  cattle  of  the  village,  pannage 
tor  100  hogs,  and  25  houses  of  the  knights  of 
the  abbot,  and  of  other  vassals,  who  pay  8«.  a- 
year.  Its  whole  value  is  10/. ;  the  same  when 
received.  In  the  time  of  King  Edward  12/. 
This  manor  was  and  is  in  the  demesne  of  the 
Church  of  St.  Peter  of  Westminster." 

The  Pipe  Roll.    Henry  II. 

William,  who  was  sheriff,  renders  accompt 
of  1023/.  and  2d.,  white  money,  of  the  old 
ferm.  A  3 
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William  Croc  owes  V7/.  lOs.,  that  he  may 
Bot  be  impleaded  for  hia  land,  until  the  king 
xetum  into  England. 

Humfry  of  Bohun  renders  accompt  of  22/. 
and  lOa.  for  the  relief  of  his  father's  land; 
and  of  400  marks  that  he  may  be  the  King's 
Dapifer. 

Nicholas  Scutiger  renders  accompt  of  46 
shillings  and  eight  pence,  for  the  same  olea. 
But  he  has  nothing,  and  cannot  be  found ; — 
therefore  he  is  quit. 

Walter  Cauce  renders  accompt  of  15/.  that 
he  may  marry  whom  he  likes. 

The  liberate  RoU.-^ohn. 

The  King  to  Geoffrey  Fitz  Peter. 
We  recommend  you,  that  you  cause  Ascelina 
Guaterville  to  marry  our  beloved  Peter  of 
Rivers,  because  we  will  that  she  shaU  do  this, 
imd  if  she  be  unwilling  and  pay  us  a  fine  to 
marrv  whom  she  likes,  make  Matilda  de  Dina 
her  BMter  marry  him  without  delay,  &c. 

Tlie  last  specimen  of  rolls  which  I  shall  ex- 
hibit  to  you  is  from  the  Oblata  Rolls  of  King 
John.  The  term  oblation  or  offering  is  stifi 
used  in  the  Rubric  of  one  of  our  prayers  in  the 
communion  service,  but  is  otherwise  nearly  in 
disuse.  The  roll  is  ^uite  in  disuse,  for  it  has 
not  for  many  centunes  been  found  necessary 
to  have  rolls  in  the  Exchequer  for  oblations  or 
free  will  offerings.  Our  consciences  seem  now 
quite  satisfied  at  paying  the  ordinary  taxes ; 
but  I  am  not  without  suspicions,  that  the  ob- 
lations of  former  da^s  were  little  better  than 
despotic  exactions  for  the  allowance  of  the 
most  simple  and  natural  rights,  something  like 
the  free  offering  which  Gil  Bias  made  for  per- 
mission to  proceed  alqng  the  high  road  on  his 
journey  to  Salamanca,  to  the  poor  crippled 
soldier,  who  resting  upon  two  cross-sticks  a 
carbine,  which  seemed  to  Gil  Bias  longer  than 
a  pike,  aimed  at  him,  and  begged  that  the 
Signor  would  have  pity  for  mercy's  sake  on  a 
poor  lame  soldier,  and  throw  if  he  pleased 
some  pieces  of  money  into  his  hat.  You  will 
be  rewarded  for  it,  added  the  soldier,  in  the 
other  world. 

The  Oblata  Roll.   John. 

AtclUoa  of  Waterville  gives  to  the  lord  the 
king  sixty  marks,  that  she  may  not  may  be 
married  unless  she  wishes. 

Juhn  Russell  gives  to  the  kin^  sixty  marks 
that  he  may  have  the  sister  of  the  Lord  Bardolf 
for  his  wife. 

John  of  Lacell  gives  the  king  thirty  marks 
of  silver  for  making  inquisition,  whether  Wil- 
liam  of  Etrlngham  ever  married  Letitia  of 
Cobdum  or  not. 

Godfrey  of  Loveine  gives  the  king  400  marks, 
that  he  may  have  the  land  and  widow  of  Ralf 
of  Comhill,  if  she  cannot  show  a  reason  why 
she  ought  not  to  take  him.  But  the  widow  of 
Ralf  of  Cornhill  gives  to  the  king  200  marks 
and  three  pidfrevs  and  two  hawks,  tliat  she 
niay  not  marry  uodfrey  of  Louveine,  and  that 


she  may  marry  whom  she  likes  and  enjoy  her 
own  lands. 

Gentlemen, — I  know  not  who  succeeded,  but 
let  us  hope  the  lady  did. 


REVIEW. 

Thoughts  on  (he  present  Condition  of  Legal 
Practitioners ;  with  Suggestions  for  the 
Maintenance  of  that  Station  in  Society, 
wluch  is  essential  to  their  own  Honour,  and 
to  the  Public  Welfare.  By  one  of  the 
ProBcribed.    London:  Butterworth. 

Wb  have,  in  another  part  of  our  present 
Number,  considered  the  general  state  of  the 
Profession.  We  have  here  a  pamphlet  which 
professedly  comes  from  a  member  of  one 
branch  of  it.  The  author  "  deems  it  right 
to  state,  that  he  belongs  to  that  branch  of 
the  profession  which  has  been  more  particu- 
larly the  subject  of  anathema  and  denuncia- 
tion, viz.  attorneys  and  solicitors."  The 
tone  of  the  author  is  moderate,  and  although 
his  views  are  not  distinguished  by  much 
novelty,  they  are  sensible  and  judicious. 
He  refutes  successfully  the  common  and 
vulgar  charges  against  professional  men  a& 
to  their  interested  opposition  to  Law  Re- 
form ;  and,  in  particular,  he  thus  alludes  to 
the  Bankruptcy  Court  Act : 

'•  With  respect  to  the  Act  for  heller  adminis- 
tering the  Bankrupt  Laws,  the  charge  made 
against  attorneys  is  (not  for  opposing  the  act 
upon  its  introduction,  or  dunng  its  progress 
through  Parliament,  because  they  were  per- 
fectly quiescent,  but)  for  not  giving  their 
utmost  support  to  its  operation,  albeit  every 
step  they  take  for  the  purpose  will  assist  in 
transferring  from  themselves  to  others  those 
fur  emoluments  to  which  they  have  always 
been  considered,  and  still  are,  justly  entitled. 

"  It  is  said  that  the  expense  of  working  this 
new  act  (viz.  salaries  to  Judges,  Commission- 
ers, Registrars,  &c.  &c.)  is  upwards  of  500/. 
a  week,  and  that,  owing  to  the  great  dearth  of 
fiats,  the  sums  weekly  received  towards  this 
outlay  do  not  average  more  than  100/.  Now 
we  are  not  so  vain  as  to  imagine  that  the 
astonishing  difference  between  the  amount 
actually  received  for  fees,  and  that  estimated 
by  the  framers  of  the  1  &  2  Wil.  4,  c.  55,  has 
been  created  entirely  by  the  apathy  of  attor- 
neys and  solicitors  towards  this  measure.  The 
trading  portions  of  the  community,  who  soon 
discover  what  laws  operate  most  beneficially 
to  their  interests,  have  manifested  the  strongest 
distaste  for  it,  and  only  have  recourse  to  fiats 
in  extreme  cases.  They  had  no  great  reverence 
or  affection  for  the  unfurtunate  septuagint  who 
were  dismissed  with  so  little  ceremony,  because 
they  had  neglected  to  do  what  they  ought  to 
have  done;  but  they  had  still  less  for  the 
sejjtuagint's  successors — the  turbuleut  decem- 
viri— who  were  always  quarreling,  because^  we 
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•iippoS6p  they  kad  nothing  to  do.  It  Is  true 
tkey  were  consoled  liy  the  reflection,  that  the 
discordant  judgments  of  four  Judges  and  six 
Commissioners  were  not,  like  those  of  the 
ancient  decemviri,  to  be  recorded  in  letters  of 
brass;  but  stiU  the  measure  had  too  much 
show  and  parade,  and  interfered  too  much 
with  the  conduct  of  their  own  affairs,  to  be 
palatable  to  traders ;  and  hence  also  their  diis- 
inclination  to  act  under  it.  Upon  the  question 
of  expense,  too,  some  cogent  reasons  might  be 
urged  for  objecting  to  the  new  act ;  for,  al- 
though its  projectors  and  supporters  have 
boasted  of  a  saving  of  12,000/.  a  year  to  the 
public,  we  doubt  whether,  if  they  had  taken 
into  their  calculation  the  charges  of  official 
assignees,  they  would  have  found  any  savinpf  at 
all  I  and  if  they  were  now  to  estimate  the  dimi- 
nution in  the  number  of  fiats  since  the  new  act 
came  into  operation,  they  might  discover  a 
considerable  deficiency  in  revenue,  which  the 
public  will  have  to  make  good.'' 

The  author  fairly  admits  that  it  is  the 
duty  of  the  Profession  to  submit  to  all  rea- 
sonable reforms ;  but  he  objects  to  its  mem- 
bers being  held  up  as  objects  of  scorn  to  the 
public,  and  to  having  the  basest  motives  at- 
tributed to  them.  The  remedies  which  he 
proposes  for  the  existing  evils  are,  first,  the 
reduction,  by  gradual  and  legitimate  means, 
of  the  number  of  legal  practitioners;  and 
next,  the  upholding  their  proper  character 
and  station.  His  reasons  for  his  first  pro- 
position we  shall  give  at  length,  and  we 
hope  they  may  be  attended  to  in  the  pro- 
per quarter. 

"  The  average  amount  of  duty  annually  paid 
for  attorneys'  certificates  during  the  last  thcee 
years  is  about  95,000/,  and  for  articles  of 
clerkship  69,726/. ;  of  which  there  were  paid 
on  the  former,  in  1831,  92,892/.;  in  1832, 
94,414/.;  and  in  1833,  97,958/.;  and  on  the 
ktter,  in  la'U,  67,140/.;  in  1832,  70,400/.; 
and  in  1833,  71,640/. ;  thus  exhibiting  an  iu- 
crease  of  upwards  of  5000/.  for  duty  paid  on 
attorneys'  certificates  between  the  last  year  and 
1831,  (which  would  add  at  least  six  hundred 
and  fifty  to  the  number  of  attorneys  in  prac- 
tice) ana  of  4500/.  for  duty  paid  on  articles  of 
clerkship ;  while  it  is  notorious  that  the  busi- 
ness and  profits  of  attorneys  have  been  greatly 
<timiiiished.  Now  we  conceive  it  would  be 
quite  as  unjust  to  prevent  those  who  have  paid 
heavy  duties  and  premiums  from  enjoying  the 
fruits  of  their  expenditure,  as  it  is  to  deprive 
the  practising  attorney  of  his  fur  profits ;  and, 
therefore,  no  alteration  should,  we  think,  be 
made  in  the  condition  of  those  who  have  com- 

Eleted  their  articles,  or  are  at  present  serving ; 
ut  we  would  prevent  any  farther  articles  from 
beinr  entered  into  except  under  the  strictest 
regulations.  For  this  purpose  we  should  pro- 
pose, that  no  attorney  or  solicitor  be  allowed 
to  take  an  articled  derk  unless  he  has  been  in 
actual  practice  a  certain  number  of  years,  so 
as  to  have  paid  a  certain  amount  of  duty  to  the 


State,  and  that  he  then  be  allowed  to  have  eoe 
cl^k  only  within  a  certain  perbn^*  Similar 
regulations  exist  at  Doctors'  Commoiis  with 
regard  to  proctors,  and  are  found  to  be  prov. 
ductive  of  good  results,  as  well  in  preventing 
an  inconvenient  increase  to  their  numbers,  as 
in  preserving  their  general  respectability  and 
upright  conouct. 

"  Objections  may  perhaps  be  made  to  our 
proposition,  upon  the  ground  of  its  tending  to 
monopoly;  but  a  slight  consideration  will  prove 
them  to  be  wholly  unfounded.  Lawyers  are 
not  productive  members  of  society.  They  are 
merely  agents  for  arranging  the  anaira  and  set- 
tling the  disputes  of  those  who  are  unable, 
from  want  of  time,  or  other  circumstances,  to 
complete  their  transactions  themselves;  and 
whenever,  therefore,  the  number  of  lawyers 
exceeds  tiie  actual  wants  of  the  community^ 
for  the  purposes  we  have  just  stated,  the  sur- 
plus members  must  necessarily  prove  a  loss  to 
the  State,  by  being^  unprofitaoly  entployed. 
This  loss,  however,  is  not  the  only  bad  cdnse- 
quence  of  such  a  redundancy,  for  if  the  com- 
petition for  business  becomes  great,  on  ac- 
count of  their  numbers,  linworthy  members 
(and  some  there  must  be  in  every  profession,) 
will  be  driven  into  practices  detrimental  to 
their  fellow-subjects,  in  order  to  obtain  the 
means  of  subsistence.  The  advantagles  aho 
accruing  to  the  public  from  competition  among 
traders  cannot  arise  from  competition  among 
legal  practitioners.  In  trade,  competition  is 
necessary  to  secure  the  best  articles  for  con- 
sumption, and  to  prevent  indiriduals  from  re- 
quiring exorbitant  prices;  but  in  legal  prac- 
tice no  advantage  is  to  be  guned  from  it,  inas- 
much as  the  tees  of  lend  practitioners  are 
fixed  and  settled;  the  value  of  their  labour  is 
ascertained  by  determined  rules,  and  those 
only  in  whom  the  public  cannot  place  con- 
fidence will  undertake  to  work  at  a  cheap  rato^ 
or  for  less  than  the  accustomed  fees. 

"  It  may  be  urged,  that  any  attempt  to  ns 
duce  the  number  of  our  body  will  be  opposed 
by  the  Government,  because  it  might  afi(ect  the 
revenue ;  but  surely  no  minister,  having  the 
public  welfare  at  heart,  will  allow  sudi  an  im- 
putation to  rest  upon  him  for  a  moment.  The 
total  amount  of  duty  paid  for  attorneys'  arti- 
cles and  certificates  during  the  last  year,  was 
about  170,000/.,  and  estimating  the  duty  paid 
for  admission  stamps  at  15,000/.  (vriuch  is 
placing  it  at  the  highest  calculation),  the  whole 
revenue  to  the  State  from  duties  paid  by  attor- 
neys and  solicitors,  will  amount  to  about 
18^,000/.  Now  admitting  even  half  that  sum 
to  be  deducted  from  the  annual  revenue  by  any 
arrangement  for  improving  the  condition  of 
legal  practitioners,  is  it  not  wisdom  and  sound 
policy  to  make  that  or  a  greater  sacrifice,  for 
the  purpose  of  ensuring  respectability  in  a  body 
of  incUviduals  whose  knowledge  and  good  con- 
duct are  essential  to  the  public  welfare  I  Be- 
sides, are  not  attorneys  and  sblicttor^  entitled 
to  some  littie  consideration  on  the  score  of 
justice,  for  the  reductions  made  in  their  in- 
comes without  the  slightest  cotnpeusatioi^ 
while  the  claims  of  all  other  parties  who  have 
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been  dmUarlv  affected,  by  changes  or  amend- 
ments made  ror  the  public  good,  liave  received 
due  consideration  and  allowance?  We  need 
scarcely  seek  an  answer  to  truths  so  ap- 
parent.'' 


NEW  BILLS  IN  PARLIAMENT. 


AMBNPHBNT  AND  BKTT£B  ADMlNlSTRATIOlf 
OF  THE  POOR  LAW8» 

[Continued /rom  vol,  7,  p-  635.] 

flagranti  and  Discharged  Prisoners, 

65,  It  shall  be  lawful  for  the  said  Coinmis^ 
sionersy  and  they  are  hereby  authorised  and 
required  to  make,  from  time  to  time  and 
dt  all  times  herei^er,  such  rules*  orders^  av^d 
res^ulations  for  the  relief,  conveyance,  androute>( 
of  vai^rants  and  discharf^ed  prisoners,  as  the 
said  Commissioners  may  think  fit. 

56.  Repeal  of  5  Geo.  4,  c.  83,  s.  15,  and  c. 
85,  s.  22, 23,  24,  as  to  certificates  or  allow- 
ances to  discharf^ed  prisoners. 

57.  From  and  after  such  time  as  the  said 
last-mentioned  rules,  orders,  or  regulations 
shAll  have  come  into  operation,  in  case  any  dis- 
charged prisoner  shall  require  for  himself  or 
herself,  or  any  child  or  chudreu,  which,  from 
being  in  a  state  of  nurture,  or  without  other 
protection,  may  have  been  confined  in  prison 
\irith  such  prisoner,  the  means  of  retummg  to 
his,  her  or  their  place  of  last  legal  settlement, 
and  any  sum  or  sums  of  money  which  shall  be 
otherwise  required  for  conveying  such  discharg- 
ed prisoner,  or  his  or  her  said  child  or  children, 
or  for  t^e  relief  or  conveyance  of  any  vagrant, 
or  the  family  of  any  vagrant,  on  their  respec* 
tive  routes,  such  means  shall  be  afforded,  and 
audi  sum  or  sums  of  money  pud  for  the  pur- 
poses aforesaid  by  and  to  the  respective  per- 
sons, and  in  the  manner  to  be  fixed  by  the  said 
^es,  orden,  or  regulationsof  the  said  Gommiso 
sioners,  and  the  amount  thereof  shall  be  a 
charge  upon  the  rates,  and  be  repaid  by  the 
treasurer,  of  the  county  or  counties  by  law 
BOW  liable  to  or  charged  with  the  expense  and 
cost  of  such  means  of  removing  cuscharged 
prisoners  or  their  sud  child  or  children,  and 
of  allowance  to  them  on  their  routes,  or  of  the 
conveyance  of  vagrants  and  their  families. 

apprentices. 

58.  From  and  after  the  period  at  which  any 
rule,  order,  or  regulation  of  the  said  Commis- 
sioners shall  come  into  operation  for  the  bind- 
ing of  poor  children  apprentices,  the  assent  or 
consent  of  any  justice  to  the  binding,  assign- 
ing, transferring  or  discharging  of  any  such 
|K>or  child,  or  the  allowance  of  any  contract 
or  indenture  of  apprenticeship  made  under  or 
in  pursuance  of  such  rule,  order,  or  regula- 
tion, shaU  not  be  necessary,  but  insteM  of 
such  assent  or  consent  of  justices  as  is  now  re- 
quired by  law,  such  justices  or  any  one  justice 
are  and  is  hereby  authorised  and  required  to 
examine  and  ascertain'whether  the  rules,  or- 


ders^ or  regulations  of  the  said  Commissiooew 
then  in  force  for  the  binding  of  poor  children 
apprentices  have  been  complied  wdth,  and  to 
certify  the  same  at  the  foot  of  every  such  con-* 
trace  or  indenture,  and  of  the  counterpart 
thereof,  in  such  form  and  manner  as  the  said 
Commissioners  by  such  rules,  orders,  or  r^^-^ 
lations  may  direct,  and  until  so  certified,  no 
sudi  contract  or  indenture  of  apprenticeship 
shall  be  valid:  Provided,  that  nothing  con- 
tained  in  this  act,  or  in  any  rule,  order,  or  re- 
gulation of  the  said  Commissioners  contained, 
shall  affect  the  jurisdiction  of  any  justices  of 
the  peace  over  any  roaster  or  apprentice  during 
the  period  of  apprenticeship. 

59.  Repeal  of  so  much  of  56  Geo.  3,  c.  139, 
8.  1,  as  limits  the  binding  of  apprentices  to 
forty  miles. 

Emigration, 

GO.  It  shall  and  may  be  lawful  for  the  rate^ 
payers  in  any  parish,  and  such  of  the  owners 
of  property  therein  as  shall,  in  manner  herein- 
before mentioned,  have  required  their  names 
to  be  entered  in  the  rate-books  of  such  parishes 
respectively  as  entitled  to  vote  as  OMrners,  as-» 
sembled  at  a  meeting  to  be  duly  convened  and 
held  for  the  purpose,  after  pubuc  notice  of  the 
time  and  place  of  holding  such  meeting,  and 
the  purpose  for  wluch  the  same  is  intended  to 
be  held,  shall  have  been  given  in  like  manner 
as  notices  of  vestry  meetings  are  published 
and  given,  to  direct  that  such  sum  or  sums  of 
money  as  the  siud  owners  and  rate-payers  so 
assembled  at  such  meeting  may  think  proper, 
shall  be  raised  or  borrowed  as  a  fund,  or  in 
aid  of  any  fund  or  contribution  for  defraying 
the  expenses  of  the  emigration  of  poor  persons 
having  settlements  in  such  parish,  and  willing 
to  emigrate,  to  be  paid  out  of  or  charged  upon 
the  rates  raised  or  to  be  raised  for  the  relief  of 
the  poor  in  such  parish,  and  to  be  applied 
under  and  according  to  such  rules,  orders,  and 
regulations  as  the  said  Commissioners  shall,  in 
that  behalf,  direct:  Provided  always,  that  no 
such  direction  for  raising  money  for  such  pur" 
pose  as  aforesaid  shall  have  any  force  or  effecC 
unless  and  until  confirmed  by  the  sa'd  Com-* 
missioners,  and  that  the  time  to  be  limited  for 
the  re-payment  of  any  sum  so  charged  on  such 
rates  as  uoresaid,  shall  in  no  case  exceed  the 
period  of  years  from  the  time  of  bor- 

rowing the  same  \  Prorided  also,  that  all  sums 
of  money  so  nused,  as  last  hereinbefore  men- 
tioned, and  advanced  by  way  of  loan,  for  the 
purposes  of  emigration,  or  such  proportion 
thereof  as  the  said  Commissioners  shall,^  by 
any  rule,  order,  or  regulation,  from  time  to  time 
direct,  shall  be  recoverable  against  any  such 
person,  being  al)ove  the  age  of  sixteen  years, 
who  or  whose  family,  or  any  part  thereof, 
shall  refuse  to  emigrate  after  such  expenses 
shall  have  been  so  incurred,  or  shall  become 
chargeable  to  such  parish  within  twenty  years 
from  the  period  or  his  or  thdr  emignting 
therefrom,  in  such  and  the  like  manner  as  is 
hereinafter  provided  with  respect  to  relief,  or 
the  cost  pnce  of  relief,  given  to  any  able* 
bodied  person,  his  wife  or  family. 
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iiiecheqwer  Loons, 

Bl.  That  where  it  shall  be  lawful,  under  the 
proviskms  of  any-  of  the  herein  recited  acts. 
Or  of  aay  local  act^  or  of  this  act,  to  raise  or 
borrow  any  sum  or  sums  of  monev  for  the 
purpose  or  purchasing,  building,  altering  or 
enhurgiiig  any  workhouse  or  workhouses  in  any 
parish  or  union,  or  for  purchasing  land  whereon 
to  build  the  same,  or  for  defraying  the  expen- 
ses of  the  emigration  of  poor  persons  having 
settlements  in  anv  parish,  and  being  willing  to 
emigrate,  it  shall' be  lawful  for  the  overseers  or 
guardians  of  such  parish  or  union,  with  the 
consent  of  ^e  said  Commissioners,  to  be  tes- 
tified under  their  hands  and  seal,  to  make  ap- 
plication for  an  advance  of  any  sum  necessary 
for  any  such  purposes  to  the  Commissioners 
appointed  under  an  act  made  and  passed  in  the 
fifty-seventh  year  of  the  reign  of  his  late  Ma- 
jesty  King  Cfeorge  the  Third,  intituled,  "An 
act  to  authorize  the  issue  of  excheouer  bills, 
and  the  advance  of  money  out  of  the  conso- 
lidated fund,    to  a  limited  amount,  for  the 
carrying   on  of  public  works    and  fisheries 
in  the  united  kingdom,  and  employment  of 
the  Poor  in  Great  Britain  in  manner  therein 
oienUoned ;"  and  the  said  Exchequer  Bill  Loan 
Commissioners  are  hereby  empowered  to  make 
such  advances,  upon   any    such  application 
as  aforesiud,  upon  the  security  of  th^  rates 
for  the  relief  of  the  poor  in  such  parish  or 
union,  aad  without  re(|uiring  any  further  or 
other  security  than  a  charge  on  such  rates. 

Settlement, 

62.  Except  as  hereinafter  mentioned,  every 
child  in  England  or  Wales  after  the  passing 
of  this  act,  shall,  if  legitimate  upon  the  death 
of  his  or  her  surviving  parent,  if  illegitimate 
upon  the  death  of  his  or  her  mother,  and 
whether  legitimate  or  illegitimate,  onattsuning 
the  age  of  sixteen  years,  be  entitled  to  a  settle- 
ment in  the  place  of  his  or  her  birth,  and  shall 
retain  such  settlement  for  life,  or  until  such 
child,  being  a  female,  shall  marry;  and  that 
until  every  suck  child  shall  attain  the  age  of 
sixteen  years,  or  until  the  death  of  the  sur- 
riving  parent  of  such  child,  if  legitimate,  or 
of  the  mother  of  such  child,  if  illegitimate, 
before  such  child  shall  attun  the  age  of  sixteen 
yean,  the  settlement  of  such  child  shall  follow 
and  be  considered  the  same  as  the  settlement, 
if  any,  of  its  parents  or  surviving  parent,  if  such 
child  be  Intimate,  or  of  its  mother,  if  such 
child  be  illegitimate. 

63.  Every  child  bom  in  any  united  work- 
house of  any  woman  whose  settlement  at  the 
time  of  such  birth  shall  be  in  any  of  the  pa- 
rishes contributing  to  the  support  ot  such  work- 
house, shaU,  for  the  purposes  of  settlement,  be 
considered  to  have  been  bom  in  the  place  of 
its  mother's  settlement ;  and  that  every  child 
bom  in  any  workhouse  of  any  woman  whose 
settlement  at  the  time  of  such  birth  shall  be  in 
any  parish  not  contributing  to  the  support  of 
such  workhouse,  but  chargeable  or  liable  at  the 
time  of  such  birth  for  the  expense  of  the  sup- 
port of  such  woman,  shall,  for  Hie  purposes  of 


settleipent,  be  considered  to  have  been  born  in 
the  parish  so  chargeable  or  liable  as  aforesaid. 

64.  No  child  born  after  the  passing  o/tiiie 
act,  of  any  woman  not  having  a  settlement,  or 
whose  settlement  shall  at  the  time  of  the  birth 
of  sucli  child  be  suspended,  or  born  of  any  wo- 
man being  a  prisoner  in  any  prison  or  bouse  of 
correction,  or  of  any  woman  whilst  under  con- 
finement as  an  idiot  or  person  of  unsound  mind 
in  any  house  or  asylum  duly  licensed  for  the 
reception  of  insane  persons  or  idiots,  or  of  any 
woman  6onti  fid^  admitted  as  a  patient  in  any 
hospital  for  the  relief  of  sickness  or  accidents, 
or  in  any  house  duly  licensed  for  the  reception 
of  pregnant  women,  pursuant  to  an  act  or  par- 
liament passed  in  the  thirteenth  year  of  the 
reign  of  King  (jeorge  the  Third,  intituled,  "An 
Act  for  the  better  regulation  of  Lying-in  Hos- 
pitals and  other  Places  appropriated  for  the 
charitable  Reception  of  pregnant  women ;  and 
also  to  provide  for  the  settlement  of  Bastard 
Children  born  in  such  Hospitals  and  Places," 
shall  be  entitled  to  a  settlement  by  birth  in  the 
parish  where  such  child  was  born. 

65.  In  any  future  nuestion  regarding  the 
settlement  by  birth  oi  any  person,  whether 
legitimate  or  illegitimate,  and  whether  born 
before  or  after  the  passing  of  this  act,  the 
place  where  such  person  shall  be  shown  by  the 
testimony  of  such  person,  or  by  any  other  en-- 
dence,  to  have  earnest  existed,  or  to  have  been 
earliest  known,  shall  be  adjudged  to  have  been 
the  place  of  his  or  her  birth,  until  proof  shall 
be  given  to  the  contrary. 

66.  No  settlement  shall  be  acquired  or 
changed  after  the  passing  t»fth%»  act,  except  by 
birth,  or  parentage  as  hereinbefore  provided, 
or,  in  the  case  of  a  female,  by  marriage ;  and 
that  the  settlement  of  a  female  who  shall  marry 
shall  be  changed  or  suspended  by  marriage  as 
heretofore :  Provided  always,  that  nothing  here- 
in contained  shallprevent  the  acquiring  or  coid»> 
pleting  of  any  settlement  under  any  contract  or 
indenture  of'  apprenticeship,  the  term  whereof 
shali  have  commenced,  but  shall  not  be  com> 
pleted  at  the  time  of  passing  this  act. 

67«  No  person  under  any  contract  of  hiring 
and  serrice  not  completea  at  the  time  of  the 
passing  of  this  act  shall  acquire  or  be  deemed 
or  adjudged  to  have  acquired  any  settlement 
by  reason  of  such  hiring  and  service. 

68.  Except  as  to  any  serrice  under  any  in* 
denture  or  contract  of  apprenticeship  the  term 
whereof  shall  not  have  expired  at  the  passing 
of  this  act,  no  title  to  a  settlement  inchoate 
but  not  complete  at  the  time  of  the  passing  of 
this  act  shall  after  the  passing  thereof  be  or  be 
capable  of  being  perfected  by  any  of  the  modes 
by  which  any  title  to  a  settlement  might  other*, 
vrise  be  gained  or  perfected  under  or  by  rirtue 
'of  any  former  statute. 

ITo  he  continued.^ 
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SEPARATION  DBBDS. 

Until  the  case  of  Lord  St.  John  v.  Ladj/  St. 
John,  11  Ves,  550,  it  was  generally  considered 
that  a  deed  made  on  the  volantary  separation 
of  a  husband  and  wife,  was  not  contrary  to  the 
policy  of  the  law ;  but  in  that  case  LordEldon, 
C.  expressed  a  strong  opinion  against  their  va- 
lidity, although  in  fact  in  that  case  he  decided 
in  their  favour.  Since  the  elaborate  judgment 
then  deUvered,  however,  they  have  been  viewed 
by  the  Courts  with  considerable  strictness, 
although  their  validity  under  certain  cir- 
cumstances is  now  clearly  established  both  at 
law  and  in  equity,  Jee  v.  Thurlow,  2B.  & 
C.  547;  fFestmeath  v.  Westmeath,  Jac.  126  ; 
Elworthy  v.  Bird,  2  Sim.  &  Stu.  372.  These 
requisites  are  shortly  stated  in  a  recent  case,  by 
the  present  Matter  of  the  Rolls,  in  which  the 
circumstances  were  as  follows : 

In  1827,  differences  having  arisen  between 
the  plaintiff  and  his  wife,  a  separation  took 
place  between  them  ;  and  by  a  deed  dated  the 
2()th  of  March,  in  that  year,  reciting,  that  the^ 
plaintiff  and  his  wife  had  agreed  to  live  sepa- 
rate and  apart  from  each  other,  during  the 
remainder  of  their  joint  lives,  and  that  it  had 
been  agreed  between  them,  that  the  plaintiff 
should  have  and  be  entitled  to  receive  an 
annnitv  of  400/.  out  of  the  separate  estate  of 
his  wire,  it  was  witnessed,  that  Sarah  Logan, 
in  consideration  of  the  covenants  thereinafter 
contained  on  the  part  of  the  plaintiff,  did  for 
herself,  her  heirs,  executors,  and  administra- 
tors, and  to  the  extent  of  and  so  far  as  con^ 
cerned  her  separate  estate,  and  with  the  con- 
aeot  of  the  said  trustees,  covenant  with  the 
plaintiff,  his  executors,  and  administrators,  that 
she,  her  heirs,  executors,  and  administra* 
tors  would  pay  the  said  annuity  of  400/.  dur- 
ing the  plaintifi^s  life;  and  she  thereby,  in 
pursuance  of  the  power  reserved  to  her  by  the 
settlement,  charged  all  her  separate  estate 
comprised  in  the  settlement,  with  the  payment 
of  the  said  annuity ;  and  she  thereby  directed 
and  appointed,  that  the  said  trustees,  and  the 
survivors,  &c.  should  stand  possessed  of,  and 
interested  in  the  same  estate,  upon  trust  out 
of  the  rents  and  profits  of  tlie  real  estate ;  and 
out  of  the  dividends  and  produce  of  the  per- 
sonal estate,  to  pay  the  said  annuity,  and  upon 
trust  to  indemni/y  the  plaintiff  against  all 
debts  incurred,  or  to  be  incurred  by  her  the 
said  Sarah  Logan ;  and  the  plaintiff  thereby 
covenanted  for  himself,  his  heirs,  executors, 
and  administrators,  that  he  would  permit  the 
said  Sarah  Logan,  notwithstanding  and  dur- 
ing  her  coverture,  to  receive  and  enjoy  to  her 
own  sole  and  separate  use,  all  the  property, , 


estate  and  effects  to  which  the  said  Sarah  Logaov. 
or  the  plaintiff  in  her  right  was,  or  might  at 
any  time  be  entitled.  The  deed  contiuned  a 
covenant  on  the  part  of  the  plaintiff,  not  to 
molest  his  wife,  or  do  any  act  in  derogation  of 
the  validity  of  her  last  will  and  testament,  or 
to  defeat  the  provisions  thereof;  and  a  cove- 
nant, by  which  it  was  prorided,  that  in  case 
the  plaintiff  and  his  wife  should  again  live 
togetner,  all  the  covenants  and  as^reements 
therein  contained,  should  cease  and  determine. 

Mrs.  Logan,  subsequently  to  the  date  of  the 
deed  of  separation,  purchased  an  estate  in  Suf- 
folk; and  by  her  will,  dated  the  13th  of  August, 
1829,  she  derised  the  said  estate  in  Suffolk  to 
the  defendants  Albert  Goldsmid,  and  Charles 
Powys,  and  their  heirs,  to  the  use  of  the  de- 
fendant Charles  James  Nelson  Birkett,  her 
eldest  son  by  her  former  marriage,  for  his  life, 
with  remunder  to  the  use  of  the  defendant 
John  Daniel  Birkett,  her  second  son,  for  his 
life,  with  remainders  over.  And  her  will  con- 
tained a  direction,  that  the  annuity  of  400/.  to 
her  husband,  which  she  had  char^^ed  upon  the 
separate  estate,  should  be  pud  m  equal  moi- 
ties  by  her  two  sons ;  and  that  in  case  one  of 
them  should  die  in  the  lifetime  of  her  huAiand, 
the  whole  should  be  paid  by  the  survivor ;  and 
she  appointed  her  two  sons  as  executors  of  her 
will. 

Mrs.  Logan  died  in  1831,  and  her  will  was 
proved  by  John  Daniel  Birkett  alone.  One 
quarterly  payment  only  of  the  annuity  of  400/. 
had  been  paid  by  the  executor  to  the  plaintiff 
since  the  decease  of  Mrs.  Logan.  The  bill 
prayed  for  an  account  in  respect  of  the  annuity 
of  400/.  and  that  the  arrears  might  be  paid  out 
of  the  separate  personal  estate  of  Sarah  Logan ; 
and  in  case  that  should  be  insufficient,  that  the 
deficiency  might  be  made  good  by  mortgage  or 
sale  of  the  devised  estate. 

The  Matter  of  the  Rollg.-^The  separation  of 
husband  and  \^e  being  against  the  policy  of 
law,  the  Court  will  not  act  to  enforce  a  con- 
tract in  a  deed  of  separation,  unless  there  be 
other  considerations  to  support  it.  If  there  be 
a  covenant  by  a  third  person  to  indemnify  the 
husband  against  the  debts  of  the  wife,  this 
Court  will  enforce  the  husband's  covenant  for 
the  payment  of  an  annuity  to  the  wife.  Here 
the  wife  being  absolutely  entitled  to  property 
to  her  sole  and  separate  use,  covenants  to  pay 
an  annuity  to  the  husband.  The  law  acknow. 
ledges  no  estate  in  the  wife ;  hut  it  is  other^ 
wise  in  a  Court  of  Equity,  where  the  wife  i» 
permitted  to  deal  with  such  property,  as  if  she 
were  e^feme  sole,  not  only  as  to  strangers,  but 
as  to  her  husband.  The  question  is,  whether 
there  is  a  consideration  other  than  the  act  of 
separation  to  support  the  grant  of  this  annuity 
to  the  husband ;  and  i  am  of  o|nnion,  that  the 
release  by  the  husband  of  his  marital  right  in 
the  future  acquired  pcoi»erty  of  the  wife,  is«a 
good  consideration  of  the  husband  to  support 
the  claim  to  this  annuity.  It  has  been  sug- 
gested at  the  bar,  that  the  devised  estate  might 
nave  been  purchased  out  of  the  savings  o/  the 
wife's  separate  estate.  There  is  no  such  sug- 
gestion in  any  of  the  amwera^  uid  the  .&- 


The  Property  Lawyer,  No.  XXX. 


11 


iendants  are  not,  therefore,  according  to  the 
strict  rules  of  the  Coort,  entitled  to  an  en- 
quiry on  this  point ;  but  if  the  ^ties  require 
it,  iwill,  lest  a  possible  injustice  should  be 
done,  direct  an  euauiry  whether  the  Suffolk 
estate  was  purchaseo  out  of  the  savings  of  the 

Lo^an  V.  Birketi,  1  Myl.  &  K.  220. 

DOWER  ACT. 

The  subject  of  Dower,  as  amended  by  the  late 
act,  notwithstanding  the  long  continued  dis- 
cussions upon  it,  ooes  not  appear  to  be  ex- 
hausted. Hitherto  a  few  points  which  suggest 
thetuselves,  and  appearing  to  be  very  material, 
have  not  been  sufficiently  considered,  though 
partly  noticed  by  a  correi^ondent  at  p.  486. 

In  the  case  of  men  married  on  or  before  the 
1st  of  Jfinuary,  18^^4,  who  are  possessed  of 
equitable  estates  in  fee  simple  in  possession, 
(for  uniler  wills,  conveyances  and  settlements, 
a  vast  amount  of  property  must  have  been,  and 
still  wil  be,  devised  and  conveyed  so  as  to  vest 
the  legal  estate  in  trustees  for  the  beneficial 
objects.)  it  seems  that  their  widows  wiU,  should 
their  Jiusbands  die  intestate,  or  should  not  ex- 
clude their  wives  in  the  manner  provided  by 
the  act  from  claiming  dower,  as  well  as  the 
widows  married  after  the  1st  of  January,  be 
entitled  to  dower  out  of  such  equitable  estates. 

This  may  not  be  the  opinion  generally  en- 
tertained ;  and  a  correspondent  {B,)  tells  us, 
IS  not  by  the  most  eminent  conveyancers ;  but 
he  does  not  asign  any  reason  for  such  their 
contrary  opinion. 

It  is  conceived  that  the  view  above  taken  may 
be  supported  on  the  ground,  that  the  14th  sect, 
whileit  preserves  vested  rights,  (that  is,  preserves 

S'  e  right  to  dower  of  all  women  marrie<l  before 
e  2d  of  January,)  at  the  same  time  gives  them 
the  benefit  of  sections  2  and  3,  and  thereby 
enables  them  to  claim  dower  out  of  equitable 
estates ;  tor  the  word  eatend,  (which  certunly 
is  very  asibiguous)  in  the  14  th  section,  must  ne- 
vertheless he  construed  in  conjtmction  with,  and 
in  the  spirit  of,  the  words  '*  shall  not  give  to 
any  will,  deed,  &c.,  the  effect  of  defeating  or 
prejudicing  any  right  to  dower"  in  the  same 
section,  as  not  destroying  or  carrying  the  de- 
feating or  abolishing  provisions  of  the  act  so 
iar  back  as  to  destroy  the  right  to  dower  of  all 
ladies  married  before  the  2a  of  January ;  but 
cannot  mean  to  restrain  the  conferring  or  do- 
native prorisions  of  the  act  from  extending  to 
such  last'mentioned  parties. 

This  argument  then  appears  to  lead  to  the 
impuniment  of  the  opinion,  that  lands  con- 
veyedto  ^.,  who  was  married  before  the  1st  of 
January,  to  the  usual  uses  to  bar  dower,  will 
bar  his  wife ;  for  the  husband  would  then  have, 
in  the  language  of  section  2,  "  an  interest  partly 
legal  and  partly  equitable,  equal  to  an  estate  of 
inheritance  in  possession." 

I  must  confess  I  was  early  impressed  with 
the  idea,  that  such  uses  would  in  every  such 
<^ase  still  be  of  avail ;  but  the  more  I  consider 
the  act,  the  more  uncertainty  I  feel  in  the  con- 
struction to  he  put  upon  it. 

The  ueual  uses,  or  other  usual  modes  to  bar 
dower,  (except  that  of  joint  tenancy,  which  is 


preserved  bv  the  act,)  can^  at  all  events,  be  of 
no  avail  in  tne  case  of  women  married  after  the 
2d  of  January. 

Id  the  1st  section  of  the  act,  an  ambiguous 
expression  again  occurs.  The  word,  **  land," 
is  to  extend  to  manors,  advowsons,  messuages, 
and  all  other  hereditaments,  whether  corporeal 
or  incorporeal  {except  such  as  are  not  liable  to 
d'ncer).  The  ambiguity  I  here  allude  to,  hangs 
over  the  words  are  not  liable.  But  they  must 
it  would  seem  merely  mean  not  to  compromise 
leaseholds,  or  such  copyhold  and  other  heredita- 
ments, as  at  law  were  never  subject  to  dower,  or 
on  which  dower  never  did  attach.  A  different 
construction  however  might  perhaps  be  con- 
tended for.  It  might  be  urged  that  such  lands 
as  at  the  passing  of  the  act  stood  free  or  pro- 
tected from  dower,  either  by  having  been  con- 
veyed to  the  usual  uses,  or  in  the  other  usual 
modes,  fall  within  the  meaning  of  the  words  in 
the  parentheses,  and  are  not  to  be  included  in 
the  act ;  and  therefore,  that  the  widows  married 
before  the  2nd  of  January,  will  not  be  entitled 
to  dower  as  provided  by  section  2,  out  of  the 
same  estates. 

It  may  be  questionable  whether  it  is  elegible, 
as  now  generally  adopted,  to  give  a  defined 
meaning  to  certam  words  in  every  act  of  par- 
liament ;  and  for  the  singular  number  to  im- 
port the  plural,  and  so  on,  as  to  gender  and 
person,  it  is  easy  to  see  the  difficulties  they 
create.  Who  is  to  be  assured  that  the  nature 
of  the  provision  or  the  context  of  the  act  may 
or  may  not  allow  or  exclude  a  certain  construc- 
tion to  be  put  upon  certain  expressions,  when 
acts  do  not  positively  define  the  meaning  of 
words. 

Bv  section  4,  it  is  provided  that  no  widow 
shall  be  entitled  to  dower  out  of  any  land  which 
shall  have  have  been  absolutely  disposed  of  by 
her  husband  in  his  lifetime.  It  was  a  principle 
previous  to  the  act,  that  if  //.  seised  in  tee, 
together  with  his  wife,  by  levying  a  .fine  mort- 
gaged  to  B,,  and  the  proviso  for  redemption 
stated  that  on  payment,  B.  should  reconvey  to 
^.  in  fee,  ana  not  to  the  usual  uses  to  bar 
dower,  j4,*9  wife  would  be  entitled  to  redeem, 
or,  subject  to  the  mortgage,  would  be  entitled 
to  dower.  This  principle  does  not  appear  to 
be  affected  by  the  act  so  as  to  render  atten- 
tion to  it  unnecessary. 

In  regard  to  the  declaration  of  the  intenti(m 
to  exchide  dower,  beinf  inserted  in  convey- 
ances, I  am  at  a  loss  to  discover  the  propriety 
of  it.  For  as  a  man  may  exclude  his  wife  by 
will,  or  at  any  time  during  his  life,  she  would,  if 
he  died  intestate,  have  no  part  of,  or  interest  in, 
his  real  estate  $  and  sudaen  deaths  from  acci- 
dents and  otherwise,  are  not  unfrequent,  not  to 
mention  lunacy  and  other  incapacitutiog  causes. 
The  wife  might  then  be  left  destitute,  or  deperi 
dent  on  the  generosity  of  a  son,  a  father  in  law, 
or  perhaps  a  stranger,  in  whom  no  sympathy 
existed.  Therefore,  I  think  the  use  of  the  de- 
claration should  not  be  countenanced,  or  at 
least  not  generally  or  indiscriminately  adopted. 

I  trust  the  above  observations  will  now  draw 
forth  from  your  correspondents,  discussions  in 
a  new  antl  varied  form.  Harpochatils. 

19M  j^pril,  1834. 
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On  tie-Poor  Law9* 


POOR  LAWS. 


OBJECTIONS  TO  CENTRAL  BOARD. 

Wb  have  this  week  coatinued  our  analysis 
of  the  bill  for  the  amendment  of  the  Poor 
Law» ;  and  as  the  subject  will  be  fiiUy  dis- 
cussed on  Monday  evening,  for  which  time 
the  second  reading  is  fixed,  we  had  not  in- 
tended to  appropriate  much  of  our  space 
to  discussion  on  the  objections  raised  to 
some  parts  of  the  bill. 

One  point  is,  however,  so  prominent,  and 
has  been  made  the  subject  of  so  much 
parochial  discussion  and  declamation,  that 
we  should  scarcely  be  doing  justice  to  our 
readers  if  we  refrained  from  noticing  it 
this  week — we  mean  the  appointment  of  the 
Central  Board — the  pivot  on  which  the 
whole  machinery  of  the  new  bill  turns  and 
depends. 

This  appointment  has  been  objected  to, 
as  dictatorial,  unconstitutiond,  and  novel; — 
dictatorial,  because  of  the  power  proposed 
to  be  vested  in  the  Commissioners ;  uncon- 
stitutional, because  of  the  power  for  making 
rules,  orders,  and  regulations, — or,  in  other 
words,  the  control  of  parochial  legislation  be- 
ing vested  in  the  Commissioners,  instead  of 
having  those  rules,  &c.  enacted  by  Parliament; 
and  novel,  because,  say  the  objectors,  there 
is  no  precedent  for  such  a  power.  Some 
go  so  far  as  to  compare  this  measure  to  Mr. 
Fox's  India  Bill ;  as  if  appointing  directors 
for  life,  irresponsible  to  the  Crown,  to  rule 
over  100,000,000  of  British  subjects,  were 
identical  with  the  appointment  of  three 
Commissioners  for  regulating  workhouses, 
ifppointed  by  the  Crown,  removable  at  plea- 
sure, subject  to  the  Secretary  of  State,  and 
amenable,  at  «11  times,  to  Parliament.  It  is 
enough  for  us  to  confine  our  attention  to 
what  we  will  call,  the  reasonable  objections 
which  have  been  started— meaning,  be  it 
observed,  hf  reasonable,  —  not  that  these 
objections  are  wholly  sustained  by  reason, 
but  are  so  put  as  to  have  a  locus  stcmdi  in 
reasoning ;  and  hence>  are  worth  an  argu- 
ment, by  way  of  answer  and  confutation. 

Now  we  propose  to  reverse  the  formidable 
epithets  which  we  have  cited,  and  we  will 
venture  to  say,  that  the  power  proposed  to 
be  given  to  this  board,  in  its  principle  at 
least,  whatever  it  may  be  in  its  exteat,  is 
not  novel ;  and  if  not  novel,  it  cannot  be 
termed  unconstitutional ;  and  if  this  be  the 
case,  no  matter  how  dictatorial  it  may  be, 
provided  it  be  no  more  so  than  the  subject 
and  occasion  require. 

Now,  the  principle  of  the  bill  is,  to  place 
^e  poor,  and  the  laws  affecting  them»  under 


the  control  of  Guardians,  and  the  Guard!* 
ans  under  that  of  the  Board.  These  Ghiardi- 
ans  are  to  be  annually  elected  by  the  parishes ; 
and  hence,  except  when  the  bill  limits  the 
power,  the  parishioners  are  pro  tanto,  to  be 
under  the  direction  of  the  Commissioners 
also.  This  is,  we  believe,  stating  the  case 
as  broadly  and  openly,  and  as  much  in  favor 
of  the  objectors,  as  legal  accuracy  and  a 
regard  for  truth  will  allow. 

We  will  first,  then,  caU  our  readers'  at- 
tention to  the  22  G.  3,  c.  83,  conmionly 
called  Gilbert's  Act.  Here  we  find  the 
poor,  and  the  parishes  who  adopt  the  act, 
placed  under  Guardians,  and  powers  of  the 
most  absolute  kind  given  to  them;  and 
over  these  Guardians  is  a  Visitor,  who  is 
selected  out  of  three  proper  persons,  res- 
pectable (so  says  the  act)  in  character  and 
fortune,  fit  to  be  put  in  nomination  by  the 
Governors  for  the  ofiice  of  Visitor.  This 
Visitor  is  selected  and  appointed  by  two 
Justices ;  so  that,  on  a  parallel  betweei^  this 
act  and  the  proposed  bill,  the  Visitor  stands 
for  the  Central  Board,  and  the  Justices  for 
the  Crown.  But  be  it  observed,  that  the 
government  and  management  of  the  poor, 
their  relief,  the  raising  and  distributing  of 
the  rates,  and  the  infliction  of  fines,  penalties 
and  punishments,— the  borrowing  of  money, 
— the  building,  hiring,  altering,  enlarging, 
upholding,  purchasing,  exchanging,  selling  of 
workhouses, — the  acquisition,  letting,  allot- 
ting, and  disposal  of  land, — the  appoint* 
ment  and  removal  of  ofiicers, — and,  in  short, 
every  power  which  in  the  proposed  bill  is 
to  be  controlled  or  executed  by  the  Com- 
missioners, is,  by  Gilbert's  Act,  vested 
finally  in  the  Visitor  and  Guardians ;  and 
every  conceivable  power  which  is  not  in  the 
proposed  bill,  is  in  like  manner  vested 
in  these  absolute  dictators.  The  Visitor 
has  also  power  to  appoint  an  assistant, — a 
power  equivalent  to  the  Assistant  Commis- 
sioners of  the  bill. 

But,  it  will  be  said,  all  parishes  do  not 
adopt  tins  act,  and  hence  the  comparison 
will  not  apply  where  the  act  is  not  in  force. 
True ;  but  let  us  see  what  the  act  says  as  to 
the  propriety  of  its  being  adopted.  Its  re- 
citals are  to  the  following  effect : 

"  Whereas,  notwichstandinflr  the  many  laws 
now  in  being  for  the  relief  and  employment  of 
the  poor,  and  the  great  sums  of  money  raised 
for  thoae  purposes,  their  sufferings  and  dis- 
tresses are  nevertheless  very  grievous,  and  by 
the  incapacity,  negligence,  or  misconduct  of 
overseen,  the  monev  raised  for  the  relief  of 
the  poor  is  fireaueiltiv  misapplied,  and  some- 
times expended  in  aefraying  the  charges  of 
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Higations  about  settlements,  indiscreetly  and 
unadvisedly  carried  on" — 

And  then,  after  reciting  the  provisions  of 
9  G.  1»  c.  7,  for  building  workhouses,  and 
employing  the  poor  and  taking  the  benefit 
of  their  work,  and  in  making  contracts, 
vested  by  that  act  in  Churchwardens  and 
Overseers,  it  proceeds  to  say — 

*'  Which  provisioos,  from  the  want  of  pro- 
per regulations  and  management  in  the  poor- 
nottset  or  workhouses  that  have  been  purchased 
or  hired  under  the  authority  of  the  said  act, 
and  for  want  of  due  inspection  and  control 
over  the  persons  who  have  engaged  in  those 
contracts,  have  not  had  the  desired  effect,  but 
the  poor  in  many  places  have  been  much  op- 
pressed thereby ;  for  remedy  of  these  griev- 
ances and  inconveniences,  and  in  on^r  to 
make  better  and  more  effectual  provision  for 
the  relief  and  employment  of  the  poor,  and  to 
introduce  a  prudent  economy  in  the  expendi- 
ture of  the  parish  money" — 

Then  follow  the  enactments  for  unions 
under  the  dominion  of  Gui^ans  and  Visi- 
tors^in  the  manner  we  have  cited. 

So  far  back,  then,  as  1782,  it  was  found 
that  parish  officers  could  not  manage  and 
govern  the  poor,  or  deal  with  the  poor 
rate  in  a  proper  manner. 

In  1819,  owing  to  the  alarming  increase 
in  the  evils  of  the  Poor  Laws,  and  in  the 
pressure  of  the  rates,  the  Select  Vestry  Act 
yrwi  passed,  giving  a  small  part  of  a  parish 
the  power  to  tax  and  govern  the  remainder. 
And  although  this  provision  was  adopted  by 
perii^ps  as  many  as  2000  parishes,  yet  so 
fu  was  it  from  being  satisfactory,  that  in  the 
first  year  of  the  present  King,  Sir  John 
Hobhouse  brought  in,  and  carried  through, 
sm  act  for  enlarging  the  number  of  the 
select,  and  electing  them  in  a  more  popular 
manner,  with  a  view,  as  the  supporters  of 
this  bill  loudly  declare,  to  adapt  the  number 
of  Governors  to  the  number  of  the  governed. 

Notwithstanding  this  nove/  addition  to  our 
Poor  Laws,  we  have  seen  placards,  calling  on 
the  parishioners,  if  they  would  preserve 
their  rights  and  manage  their  own  afiiBdrs, 
to  vote  against  Hobhouse's  Act !  And  in 
furtherance  of  this  view  Colonel  Evans  has 
brought  in  a  bill  to  enable  parishes  to  go- 
vern themselves ;  and  the  influence  of  the 
press  is  invoked  in  favor  of  the  same  pana- 
cea for  parochial  evils. 

But  we  mustnotomit  another  very  important 
land  of  parochial  legislation — local  acts.  We 
have  now  thirteen  lying  before  us,  and  it  is 
probable  there  may  be  between  one  and  two 
hundred  of  these  acts  for  local  boards,  or 
rather  we  would  call  them  central  boards 
in  miniature.  On  looking  to  some  of  the 
best  drawn,  we  see  every  power  which  is 


contained  in  any  of  the  acts  we  have  cited, 
and  every  variety  of  appointment  of  visitors, 
governors,  managers,  directors,  guardians, 
and  we  know  not  what  other  description  of 
rulers  appointed  over  parishes,  hundreds, 
districts,  or  even  provinces,  as  we  might 
term  the  Isle  of  Wight,  which  is  governed 
by  one  of  these  local  parliaments. 

These  acts  give  the  guardians,  who  are 
generally  self-elected,  the  power  of  taxing 
the  district  subjected  to  their  sway,  of  diet- 
ing, employing,  punishing,  and  controlling 
the  poor,  of  appointing  and  removing  offi- 
cers, of  inflicting  penalties,  even  to  the  ex- 
tent of  £50  for  disobedience  to  an  order, 
and  abovf  all,  of  making  bye-laws,  rules, 
orders,  and  institutions,  provided  they  are 
not  repugnant  to  the  laws  of  the  land,  of 
which  repugnance,  or  of  their  conformity  to 
which  law,  they,  the  legislators  of  these  petty 
states,  are  the  sole  and  irresponsible  judges  ! 

But  the  justices,  it  may  be  said,  the  con- 
stituted preservers  of  the  rights  and  libertiea 
of  the  inhabitants  within  their  jurisdictions, 
have  an  overriding  power  in  all  these  cases^ 
True,  and  how  have  they  used  it  ?  Let  the 
curious,  if  inexperienced  in  magisterial  in- 
teiference  vith  parochial  matters,  turn  to 
the  report  of  the  Conunissioners ;  or  it  b 
enough  to  remind  them  of  the  loud  and  uni- 
versal cheers  with  which  Lord  Althorp'a 
announcement  that  the  power  of  the  jus- 
tices would  b^  abridged  was  received  in  the 
House  of  Commons,  to  answer  this  point. 

We  think,  then,  we  are  warranted  in 
saying,  that  the  powers,  proposed  to  be 
vested  in  a  central  board,  are  not  new; 
and  as  the  delegation  of  these  powers  has 
been  recognized  so  often  by  the  legislature, 
they  are  not  unconstitutional.  Nay,  so  far 
are  they  from  deserving  this  character,  that 
the  proposed  appointment  of  responsible 
Commissioners  is  a  return  to  constitutional 
control  and  jealousy,  and  the  irresponsible 
guardians,  visitors,  and  vestries  who  now 
govern  their  poorer — though  no  less  free 
bom — brethren  than  themselves,  will  be  sub- 
jected to  a  strict  and  wholesome  and  consti- 
tutional control.  And  seeing  what  parish 
parliaments  are,  and  how  difficult  it  is  to 
curb  them  within  legitimate  boimds,  it  is  ab- 
solutely necessary  that  the  like  powers  should 
be  given  over  them,  in  points  where  interfer- 
ence and  restraint  may  be  necessary,  as 
they  themselves  have  over  such  of  their  fel- 
low subjects  as  they  govern  and  control. 
The  central  Gomnussioners  will  in  &ct  be 
visiton  generally,  where  locd  Commi.. 
sioners  now  are  partially.  And  as  between 
the  governor  and  the  governed  in  unions 
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and  parishes,  the  Commissioners  will  act  as 
arbitrators  in  restoring  that  equilibrium, 
which  has  been  disturbed  from  the  want  of 
some  efficient  and  responsible  power  for  its 
due  preservation  and  control.* 


SUPERIOR  COURTS. 


BfllU  Court. 

ARTICLES   OF   PARTNERSHIP. 

Cirrumstances  in  which  articles  of  partner- 
ship are  held  valid,  aithouffh  they  appear 
in  confer  benefits  on  one  party  inconsistent 
with  the  interests  of  the  other,  and  with  his 
testamentary  dispositions. 

One  object  of  this  suit  was  to  setaside  certain 
articles  of  partnership,  into  which  it  was  alled^ed 
in  the  bill  that  James  Waterhouse,  the  testator 
in  the  cause,  was  induced  to  enter  at  a  time  when 
he  was  labouring  under  great  bodily  and  men- 
tij  weakness,  and  under  circumstances  which 
prevented  him  from  knowing  the  nature  of  the 
instrument  he  signed.  Xhe  effect  of  these  ar- 
ticles, which  were  dated  in  March,  1830,  and 
purported  to  be  between  the  testator  and  his 
son  George,  was  to  recognize  an  alledged  pre- 
vious gift  by  the  father  to  the  latter,  of  a  sum 
of  2000/.  as  a  portion  of  capital  upon  his  be- 
ing admitted  into  the  partnership,  to  give  the 
son  an  equal  share  in  the  profits  upon  the  joint 
capital  of  5760/.  without  payment  of  the  in- 
terest to  the  father  upon  that  portion  of  the 
capital,  and  to  give  other  advantages  to  the 
son. 

Mr.  Pemherton  and  Mr.  Bush  for  the  pliun- 
tiff.  John  Waterhouse  had  at  the  time  of  his 
decease  in  1830,  four  children.  The  plaintiff, 
Mrs.  Price,  a  married  daughter,  claimed  a 
certain  share  of  his  property  as  a  legatee  under 
his  will.  The  testator  was  known  by  his  family 
to  have  died  possessed  of  property  to  the 
amount  of  7000/.  His  son,  George  Waterhouse, 
proved  the  will,  and  swore  the  property  to 
amount  to  less  than  1 500/.  Upon  enquiry  being 
made  by  the  familv  as  to  this  difference,  the 
defendant  admittea  the  larger  amount,  but 
claimed  an  interest  in  the  rest  of  the  testator's 
property  under  the  articles  of  partnership,  I 
which  he  at  first  refused  to  produce.  The 
grounds  upon  which  the  validity  of  these  articles 

^  We  are  not  forgetful  of  the  argument,  that 
according  to  the  spirit  of  the  constitution  tax 
payers  should  as  far  as  possible  govern  them- 
selves. But  we  consider  this  argument  inap- 
plicable to  the  case  of  parish  boards  for  manag- 
mg  the  poor. — The  poor  are  not  represented  at 
these  boards ;  nor,  m  a  majority  of  cases,  are 
the  owners  of  property — ^the  final  and  real  rate 
payers — represented.  If  the  rate  payers  only 
governed  or  taxed  themselves  the  argument 
would  apply ;  as  they  do  not,  to  use  such  an 
argument  can  only  tend  to  mislead,  and  its  use 
is  a  barefaced  fallacy.  The  rate  payers  assess 
and  collect  the  poor  tax  as  they  please,  and  the 
central  board  are  not  to  have  power  in  this  re- 
spect. 


were  impeached,  were  first,  that  the  father  was 
an  illiterate  person  and  in  an  extremely  debi- 
litated state  of  health  5  secondly,  that  the  ar- 
ticles were  prepared  with  great  precipitation, 
and  that  the  evidence  of  a  person  named  Wil- 
kinson, who  deposed  to  their  having  been  read 
over  to  the  testator,  and  being  fully  understood 
by  him,  was  contradicted  in  material  pointo 
by  the  answer  of  the  defendant  himself;  and 
thirdly,  that  the  testator  had  by  his  will,  date<l 
the  16th  day  of  May,  1830,  made  a  disposition 
of  the  sum  of  2000/.  in  favour  of  the  defen- 
dant, which  was  inconsistent  with  the  alledged 
gift  u^der  the  articles  of  partnership. 

Mr.  Bickersteth  and  Mr.  Sharpe  on  the  part 
of  the  defendant,  insisted  that  there  was  no 
ground  for  discrediting  the  testimony  of  the 
witness,  who  was  seventy  years  of  age,  a  friend 
of  the  family,  and  of  irreproachable  character; 
that  it  was  admitted  on  all  hands,  that  the 
father  intended  to  take  his  son  into  partner- 
ship, and  that  the  gift  of  2000/.  as  a  portion  of 
capital  was  perfectly  consistent  with  such  an 
intention;  and  lastly,  that  although  there 
mijfht  be  some  discrepancies  in  the  evidence, 
which  it  was  difficult  to  account  for  or  explain, 
such  discrepancies  would  not  entitle  the  plain- 
tiff to  a  decree,  the  effect  of  which  would  be 
to  leave  the  testator's  son  wholly  unprovided 
for,  a  result  which  would  certainly  defeat  the 
plain  intention  of  the  testator. 

The  Master  of  the  /2o//«.— This  bill  seeks  to 
set  aside  the  articles  of  partnership  in  ques- 
don,  on  the  ground  that  the  testator  had  been 
fraudulently  induced  to  execute  them  without 
any  knowledge  of  their  contents.    The  witness 
Wilkinson  deposes  that  he  twice  read  the  ar- 
ticles deliberately  over  to  the  testator  on  the 
9th  of  March,  1831  ;  that  the  testator  required 
time  to  consider  the  contents  of  the  instrument, 
which  was  left  with  him  j  and  on  the  following 
day  the  witness  twice  again  read  the  articles 
to  the  testator,  who  understood  them  and  exe- 
cuted them,  with  full  knowledge  of  their  con- 
tents.   This  testimony,  if  the  witness  be  en- 
titled to  the  least  credit,  decides  the  question 
at  once ;  and  it  is  not  imputed  to  the  witness 
that  he  had  any  possible  corrupt  motive  for 
committing  direct  perjury.    The  articles  have 
been  characterised  as  unreasonable,  because 
they  involve  a  prior  gift  of  2000/.  in  favour  of 
the  son,  which  is  said  to  be  inconsistent  with 
the  supposition  of  his  baring  previously  given 
it  to  him.    That  the  will  is  intended  by  the 
testator  as  a  confirmation  of  the  articles,  is 
proved,  however,  irresistibly  by  other  testimony. 
The  testator  gives  nothing  to  the  defendant 
George  Waterhouse  in  his  will,  because  he  had 
previously  given  him  2000/.  capital  in  the  bu- 
siness.   1  am  clearly  of  opinion  that  the  articlej 
roust  and  ought  to  stand ;  but  as  there  are  some 
circumstanced  in  the  case  not  very  fovourable 
to  the  defendant ;  as  he  refused  when  called 
upon  to  furnish  information ;  and  as  there  have 
been  some  statements  plainly  inconsistent  with 
the  facts  of  the  case ;  and  considering  also  that 
this  is  a  suit  between  near  relations,  I  dismiss 
this  bill  without  costs. 

Price  V.  fFaterhouss,  at  Westminster,  Janu- 
ary 26,  1834. 


Notes  of  the  Week.^^K,  B,  Sittings, — Opening  the  Common  Pleas  Bar. 
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NOTES  OF  THE  WEEK. 


House    of   Lords, 

IK   COMMITTEE. 

Title  of  the  Bill.  Proposer. 

Exchange  of  Lands  in  Common  Fields. 

FOR  THIRD  READIKO. 

Metropolitan    Criminal    The  Lord  Chan- 
Jurisdiction,  cellor. 

PASSED. 

English  and  Irish  Judg-     Lord  Wynford. 
ments. 

House  of  Commons, 

BILLS   TO   BE   BROUGHT   IN. 

Abolishing  Imprison-     The  Attorney  6e- 

ment  for  Debt.  neral. 

The   better  Execution    The  Attorney  Ge- 

of  Wills.  neral. 

Registration  of  Births,     Mr.  Brougham. 

Marriages  &  Deaths. 
Lands  and  Tenements    Mr.  Aglionby. 

recovery. 
Abolishing CapitalFun-    Mr.  Ewart. 

ishment  in  certain  cases. 
Law  of  Sewers.  Mr.  Ward. 

Game  Laws.  Mr.  Lennard. 

Benefit  Societies.  Mr.  Wilks. 

Domestic  Registration  f  Mr.  Pelham. 

of  Deeds.  '.  Mr.  Tooke. 

Exchange  and  Sale  of    Mr.  Slaney. 

Entailed  Property. 

POR  SECOND  READING. 

liberty  of  the  Press.  Mr.  O'Connell. 

County  Register  of  Mr.  Caley. 

Deeds. 

General  Registry.  Mr.  Brougham. 

Dissenters'  Marriages.*  Lord  John  Russell. 

Parish  Apprentices.  Sir  O.  Mosley. 

Sabbath  Observance.^  Sir  A.  Agnew. 
Sprbg  Quarter  Sessions. 

Government  of  Parishes.  Colonel  Evans. 

Poor  Laws.  Lord  Althorp. 

Prisoners'  Counsel.  Mr.  Ewart* 

Repeal  of  Hanging  in  Mr.  Ewart. 

Chains. 

Tithes  Lord  Althorp. 

IN  COMMITTEE. 

Investment  of  Bank-  Mr.  Brougham. 

niptcy  Funds. 

County  Coroners.  Mr.  Cripps. 

Highways.  Mr.  Shaw  Lefevre. 

Justices  of  the  Peace.  Lord  Howick. 

IN  SPECIAL  COMMITTEE. 

Law  of  Libel. 

CONSIDERATION  OF  REPORT. 

Porfeiture   of  Felons*    Mr.  Rotch. 
Property. 

*  This  Bill  has. been  withdrawn. 
^  This  bill  has  been  negatived. 


JUDICIAL  CHANGES. 

Sir  James  Parke  and  Sir  E.  H.  Alderson, 
have  taken  their  seats  on  the  Exchequer 
Bench;  Sir  John  Vaughan  in  the  Com- 
mon Pleas;  and  Sir  John  Williams  in  the 
King's  Bench. 

KING'S  BENCH  SIITINGS, 
After  Easter  Term,  1834. 

MIDDLESEX.  LONDON. 

Common  Juries,  Common  Juries. 

Friday,     .    .    May  9    Saturday,.     .  May  10 
Saturday,      .     .      10    Tuesday,  ...       Id 
Monday,  ...      12    (Numinal  Adjourn- 
Tuesday,       .    .      13  ment  Day.) 

Wednesday, .     .      14 
Thursday,     .     .      15 

No  Causes  will  be  taken  in  London  durinj^ 
the  Sittings  after  Easter  Term,  except  on 
the  10th. 

OPENING 
THE  COMMON  PLEAS  BAR. 


AccoEDiNo  to  the  intimation  given  in  a 
Speech  of  the  Lord  Chancellor,  which  wc 
noticed.  Vol.  VII,  p.  527,   the  following 
warrant,  under  the  King's  Sign  Manual, 
was  issued  on  Friday  the  25  th  April,  under 
which  the  Court  of  Common  Pleas,  on  the 
first  day  of  next  Trinity  Term,  will  be  open 
to  all  Barristers,  whether  Seijeants  or  not ; 
but  the  present  Serjeants  are  to  rank  next 
after  the  Junior  King's  Counsel ;— such  pri- 
vilege, however,  not  to  extend  to  any  Ser- 
jeants that  may  hereafter  be  made : 
•*  William  IV. 
"  Whereas,  it  hath  been  humbly  represented 
to  us,  that  it  would  much  facilitate  the  business 
of  our CommonLawCourts  inWestminsterHall, 
if  the  TVf^tkX  and  privilege  of  practising  in  Term 
in  our  Court  of  Uommon  Pleas,  claimed  by  our 
Serjeants,  learned  in  the  law,  were  extended 
eqiiaUy  to  the  Barristers  of  all  our  said  Courts. 
As,  however,  such  an  object  cannot  be  obtuned 
whilst  our  Serjeants  at  Law  enioy  an  exclusive 
privilej^e,  we  do  hereby  order  and  direct  that  such 
exclusive  privilege  of  pleading  in  Term  in  our 
Court  of  Common  Pleas  shall,  on  and  after  the 
first  day  of  TrinityTerm  next,  cease  to  be  exer- 
cised by  the  Serjeants  at  Law.  From  that  day  our 
Counsel  in  the  different  Courts,  learned  in  the 
law,  and  all  other  Barristers,  shall  and  may, 
according  to  their  rank  and  seniority,  have 
and  exercise  an  equal  ri^ht  and  privilege  to 
practise  in  our  Court  of  Common  Fleas,  during 
Term,  with  our  Serjeants  at  Law;  and  we  do 
further  require  that  our  Chancellor  do  signify 
this  our  Royal  will  and  pleasure  unto  our  well- 
beloved  Councillor  Sir  N.  C.  Tmdal,  Chief 
Justice  of  our  Court  of  Common  Pleas,  and 
the  other  Judges  of.  the  said  Court  of  Common 
Pleas,  and  require  of  tiiem  to  make  proper 
rales  and  orders  to  carry  into  effect  this  our 
will  and.pLfta&ure.    And  as  a  mark  of  our 
favour  on  the  Serjeants   already  made  (the 


16 


Answers  to  Queries. — Queries. — The  Editor* s  Letter  Box. 


warrant  here  mentions  all  the  Serjeants  b^ 
name),  we  order  that,  according  to  their  seni- 
ority, they  shall  rank  first  after  our  Counsel 
learned  in  the  law.  We  further  order,  that 
our  Chancellor  signify  this  our  Royul  will  to 
all  the  j!id»res  of  our  several  Courts  in  West- 
minster Hall  ;  and  that  a  copy  of  this  our  war- 
rant be  filed  in  the  Registrar's  office." 

^    .  ^1  I  -^  I  -T       '  ■ 

ANSWERS  TO  QUERIES. 
CommoiK  Hato. 

MARRIAGE. — ALTERATION  OF  KaME. 

PP.  399—479, 
I  cannot  conceive  what  question  there  can  be 
as  to  the  validity  of  the  marriai^e.  supposing,  as 

1  do  from  reading  the  query  page  399,  that  the 
lady  at  some  part  of  her  life,  althongh  not  im- 
mediately (or  indeed  for  sixteen  or  eighteen 
years)  before  her  marriage,  went  by  the  name 
of  A.  B,  There  are  several  particulars  omitted, 
which  should  have  been  stated  in  the  case. 

TL  »ase  is,  I  apprehend,  sui  g'eneris,  and 
bears  out  slight  analogy  to  those  quoted  by 
vour  correspondent.  The  26  Geo.  2,  c.  33, 
§  II,  requires  the  banns  to  be  published  in  the 
trtie  names  of  tlie  parties ;  unquestionably  ac- 
cording to  that  statute,  the  baptismal  is  the 
true  name,  to  which,  as  in  Judge  Gawdy's  case, 
another  may  be  added  upon  confirmation ;  vid. 

2  Rol.  Ab.  135,  and  cases  cited  Bac.  Ab.  by 
Gwillim  &  Dodd,  tit.  Misnom.  The  Courts, 
from  regard  to  the  public  interest,  and  unwilling 
that  innocent  parties  should  suffer,  have  al- 
lowed great  latitude  in  the  construction  of  this 
statute,  as  in  R.  v.  Biliing'ghurst,li  M .  and  S.250; 
and  R.  v.  Burton  on  Trt-nt,  3M.  and  S.  537; 
but  in  this  case  no  such  latitude  of  construc- 
tion is  required,  the  words  of  the  statute  having 
been  strictly  complied  with.  The  party  tras 
married  in  her  true  name,  the  name  by  which 
she  was  baptized,  h^  which  the  was  known — 
then  disused,  and  afterwards  resumed  before 
hermarriage,doubtless  from  motives  of  caution, 
and  not  from  any  want  of  honesty  of  purpose. 

In  Mather  v.  Ney,  3  M.  and  S.  265,  the 
woman  in  mere  wanton  frolic  changed  her 
name  for  one  to  which  she  had  not  the  slightest 
pretensions,  and  by  which  she  had  never  been 
inown.  Tliere  the  publication,  whether  fraudu- 
lentlv  intended  or  not,  operated  as  a  fraud, 
and  invalidated  the  marriage ;  but  to  this  the 
present  case  bears  no  analogy.  Lastly,  we 
come  to  the  case  of  R.  v.  libihel/,  I  B.  and 
Ad.  194 ;  there  the  wife  was  6y  mistake  bap- 
tized in  2k  wrong  mime,  and  wasn^^  known  by 
that  name,  yet  from  excess  of  caution,  intro- 
duced it  into  her  marriage  banns ;  but  in  the 
case  before  us,  the  lady  was  correctly  bap- 
tized,— was  known  by  the  name  which  her 
godfather  and  godmothers  gave  her;  and 
afterwards  mamed  in  that,  her  true  name. 
I  therefore  apprehend,  that  in  the  absence 
of  fraud,  whicn  cannot  be  presumed,  the  va- 
lidity of  such  marriage  is  unimpeachable.  Vide 
Diddenr  v.  Fawcitt,  3  Phill.  580. 

If  the  marriage  was  by  license,  it  could  not 
be  vitiated  even  by  the  substitution  of  a  fatse 
ntims  in  the  license.  Vide  Copey.  Burt,  1  Hag- 
gard. 431.  Templar. 


QUERIES, 
fticfn  at  9^9trtif  anlr  ConbCQantCng. 

CONTETAMCB   IN  TRUST  POR  SALE — 
PORBCUOSURE. 

A.  B.  in  consideration  of  1000/.  lent  by  C. 
/>.,  conveys  to  the  latter  and  his  heirs  certain 
freehold  lands,  upon  trust  that  in  case  A.  B , 
his  heirs,  &c.  should  make  default  in  payment 
and  interest  at  the  expiration  of  six  months,  6*. 
D.t  hisheirs,  &c.  should,  without  the  further  con- 
sent or  concurrence,  &c.  of  A,  B.,his  heirs,  &e. 
absolutely  sell  the  premises,  and  execute  all 
necessary  conveyances,  and  out  of  the  proceeds, 
in  the  first  place  pay  the  principal,  interest,  and 
expenses,  and  the  surmus,  if  any,  pay  to  A. 
B.,  his  executors,  &c.  There  is  no  formal  pro- 
viso for  redemption  (other  than  as  above). 
The  six  months  are  long  since  past ;  the  prin- 
cipal, with  a  considerable  arrear  of  interest, 
remains  due.  It  is  doubtful  whether  the  pre- 
mises, if  sold,  would  vield  the  whole  sum 
due  for  principal  and  interest ;  but  C.  D.  is 
willing  to  take  the  lands  in  discharge  of  the 
debt.  Under  these  circumstances,  would  a 
Court  of  Equity  decree  a  foreclosure  ? 

It  should  be  observed,  that  in  some  recent 
deeds  of  conveyance  in  trust  for  sate  for  secur- 
ing money  lent,  a  proviso  is  inserted  that  nothing 
therein  contained  shall  preclude  the  party  from 
resorting  to  a  Court  of  Equity  for  foreclosure, 
should  he  prefer  that  mode  to  a  sale.  This 
would  seem  to  convey  the  opinion,  that  without 
such  proviso  the  Court  would  not  decree  a  fore- 
closure. Suppose  there  were  a  regular  proviso 
for  redemption,  with  a  power  of  sale  in  default 
of  payment  superadded ;  how  would  the  case 
be  then  ?  P. 


THE  EDITOR'S  LETTER  BOX. 

The  Common  Law  Practice,  founded  on  all  the 
late  alterations,  and  serving  not  only  as  a  Sum- 
mary of  the  present  Practice,  but  as  a  Supple- 
ment to  all  preceding  works  of  the  kind,  has 
just  been  published,  price  78,.  including  the 
New  Rules  on  Pleading,  with  Notes,  explain- 
ing the  ol)ject  and  effect  of  the  alterations. 

An  additional  list  of  perpetual  commission- 
ers residing  in  the  country,  will  be  given  in  an 
early  number.  Further  names  should  be  sent 
on  or  before  Wednesday  in  each  week. 

S.  A.  B.  is  referred  to  the  6th  Report  of  the 
Common  Law  Commissioners,  Vol.  7fP*  500. 

The  Queries  and  Answers  of  R.  D.  T. ;  '*  Al- 
pha;" G.;  "Cantero;"  A.E.J. ;  W.W.jun.; 
F.B.;  J.S.;  R.  O.N.;  D. P. N  j  andD.  A., 
have  been  received. 

We  cannot  accede  to  the  terms  alluded  to 
by  A  B.,  and  wiU  return  his  paper  if  it  will 
not  suit  him  to  leave  it  unconditionally. 

The  paper  of  H.  W.  G.  is  acceptable. 

The  work  mentioned  by  *'  Excerpta"  would 
probably  be  successful,  if  concise ;  but  it  ^viU 
not  suit  our  pages  in  detiul.  We  shall  wilti.igly 
give  the  booksuch  notice  as  it  maybeentitledto. 

The  letters  of  H.  B-  C. ;  F.  W  ;  "A  Young 
Student  ;'*  and  F.  0.,  have  just  been  received. 

The  Title  Page,  Index,  and  Contents  of  the 
Seventh  Volume,  we  hope  to  publislt  with  our 
next  number. 
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Quod  magis  ad  nos 


Pertinet,  et  iiescire  malam  est,  agitamns. 


HORAT. 


DISSERTATIONS 
ON  CONVEYANCING. 

No.  XVL 


OH   THX    VABIATIOK  09   AK   AOBBXMBNT    IW 
WBITINO  BY  PABOL. 

Tbb  qoestioQ  whether  the  stipulations  of  a 
'wrttten  contiaet,  not  under  seal,  can  be  var 
ried  or  waived  by  parol,  has  lately  come  be- 
fore the  Court  of  King^s  Bench ;  and  we 
shall  briefly  consider  the  autiioxities  on  the 
subject. 

When  parol  evidence  is  attempted  to  be 
offered,  of  facts,  either  prior  to  or  oontem- 
fXMWieous  with  the  malong  of  the  agiee- 
ment,  and  which  have  not  been  made  part 
of  the  agreement,  it  seems  quite  clear  that 
it  vnR  be  refused,  if  by  its  means  it  be  en- 
deavoured to  vary  the  agreement^  but  ad- 
ditions to  a  written  agreement,  not  under 
peal,  may,  it  hfn  been  generally  considered, 
be  made  orally ;   and  Mr.  Phillips^  lays  it 
down,  that  in  equity  the  defendant  may  be 
admitted  to  prove  by  parol  evidence  that, 
after  signing  the  written  agreement,  the 
parties  made  a  verbal  agreement,  varying 
the  former,  prbtided  these  variations  have 
been  so  acted  upon  that  the  original  agree- 
ment can  no  longer  be  enforced  without  a 
fraud  upon  the  defendant.    And  it  is  well 
settled,  that  a  written  agreement  may  be 
whoBy  abandoned  by  patois     In  a  very 


•  Pretton  v.Mereean.  2  W.  Bh.  1249  5  Meres 
l^AmgU,  3Wi]s.3;6;  Havnei  v.  Bare,  I  H. 
B.659. 

1 1  PhiU.  Ev.  677-citing  Le^al  v.  MiUer, 
677.    And  see  Sugd.  V.  P.T39,  7th  ed. 
.  'Sagd,  V.  &  P.  134,  7th  ed.;  Price  Y.Dver, 
\7  Ves.  356;    Lewh  v.  Jtmee,  4  B.  &  C.  506, 
514 ;  6  D.  &  R.  567. 

NO.    CCIVr 


late  case^  the  present  Chief  Justice  of  tilie 
King's  Bench  laid  it  down,  that  it  ,  A  com- 
petent to  the  parties,  after  the  agreement 
had  been  reduced  into  writmg,  '*  at  any 
time  before  breach  of  it,  by  a  new  contr^, 
not  in  writing,  either  altogether  to  waivf , 
dissolve,  or  annul  the  former  agreement,  or 
in  any  manner  to  add  to  or  subtract  from,  or 
vary  or  qualify  the  terms  of  it,  and  thus  to 
make  a  new  contract,  which  is  to  be  proved, 
partly  by  the  written  agreement  and  partly 
by  the  subsequent  verbal  terms  engralted 
upon  what  will  thus  be  left  of  the  written 
agreement.*'    Where  a  purohaser,  who  in 
his  written  contract  stipulated  for  a  new 
tide,  and  verbally  waivd  that  part  of  the 
agreement,  the  question  was,  whether  he 
could  be  required  to  complete  the  purchase 
on  a  defective  title ;  and  the  following  is  the 
judgment  of  the  Court  of  King's  Bench  on 
the  point,  as  delivered  by  Lord  Denman,  C.  J, 
"  If  the  present  contract  had  not  been 
subject  to  the  control  of  any  act  of  parlia- 
ment, we  think  that  it  would  have  be^ 
competent  for  the  parties,  by  word  of  mouth» 
to  dispense  with  requiringa  g^ood  title  to  be 
made  to  the  lot  in  question,  and  that  the 
action  might  be  maintained ;  but  the  Sta- 
tute of  Frauds  has  made  certain  regulations 
as  to  contracts  for  the  sale  of  lands,  and 
enacts  (§  4)  '  that  no  action  shall  be  brought 
whereby  to  charge  any  person  upon  any  con- 
tract or  sale  of  lands,  tenements,  or  heredi- 
taments, or  any  interest  in  or  concerning 
the  same,  uidess  the  agreement  upon  which 
such  action  shall  be  brought,  or  some  me- 
morandum or  note  thereof,  shall  be  in  writ- 
ing, and  signed  by  the  party  to  be  charged 
therewith,  or  some  other  person  by  lum 


d  Goes  V.  L^d  Nugent,  2  N.  &  M.  28. 
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diereunto  lawfully  authorized."     It  is  to  be 
observed,  that  the  statute  does  not  say  in 
distinct  terms,  that  all  contracts  or  agree- 
ments concerning  the  sale  of  lands  shidl  be 
in  writing:    all  that  it' enacts  is/ that  no 
action  shall  be  btought  unless  they  are  in 
writing ;  and  as  there  is  no  clause  in  the  act 
which  requires  the  dissolution  of  such  con- 
tracts to  be  in  writing,  it  should  rather  seem 
that  a  written  contract  concerning  the  sale 
of  lands  may  still  be  waived  and  abandoned 
by  a  new  agreement  not  in  writing,  so  as 
to  prevent  either  party  from  recovering  on 
the  contract  which  was  in  writing.     It  is 
not,  however,  necessary  to  give  an  opinion 
on  that  point,  as  this  is  tiot  a  waiver  and 
abandonment  of  the  whole  written  agree- 
ment, but  only  of  a  part  of  it;  and  the  ques- 
tion is,  what  is  the  effect  of  that  ?     It  has 
been  said  by  the  plaintiff  that  this  does  not 
in  any  degree  vary  what  is  to  be  done  by 
either  party ;  that  the  same  land  is  to  be 
conveyed ;  there  is  to  be  the  same  extent  of 
interest  in  the  land ;  and  it  is  to  be  convey- 
ed at  the  same  time,  and  the  same  price  is 
to  be  paid ;   and  that  it  is  only  an  abandon- 
ment of  a  collateral  point.     But  we  think 
that  the  object  of  the  Statute  of  Frauds  was 
to  exclude    all  oral    evidence  as  to  con- 
tracts for  the  sale  of  lands,  and  that  any 
contract  which  is  sought  to  be   enforced 
must  be  proved  by  writmg  only.    But  in  the 
present  case  the  written  contract  is  not  that 
which  is  sought  to  be  enforced :  it  is  a  new 
contract  which  the  parties  have  entered  into, 
and  that  new  contract  is  to  be  proved,  part- 
ly by  the  former  written  agreement^  and 
partiy  by  the  new  verbal  agreement.     The 
present  contract,  therefore,  is  not  a  contract 
entirely  in  writing;  and  as  to  the  tide  being 
collateral  to  the  land,  the  titie  appears  to  us 
to  be  a  most  essential  part  of  the  contract ; 
for  if  there  be  not  a  good  titie,  the  land  may 
in  some  instances  better  not  be  conveyed  at 
all.    But  our  opinion  is  not  formed  upon 
the  stipulation  about  the  titie  being  an  es- 
sential part  of  the  agreement,  but  upon  the 
general  effect  and  meaning  of  the  Statute 
of  Frauds,  that  the  contnict  now  brought 
forward  by  the  plaintiff  is  not  wholly  a  con- 
tract in  writing.  We  do  not  say  that  verbal 
evidence  may  not  be  given  of  customs  and 
usages  applicable  to  the  subject-matter  of 
the  written  contract,  where  the  contract  is 
silent :  that  has  been  done  in  a  great  vari- 
ety of  instances.  Whether  the  plaintiff  may 
not  have  relief  in  a  Court  of  Equity,  we  give 
no  opinion  :    it  would  be  for  the  Court  to 
decide  upon  the  case  which  should  be  brought 
before  them.    There  have,  however,  been 


some  cases  at  law  on  contracts  within  the 
Statute  of  Frauds,  where  verbal  evidence 
has  been  aUowed :  Warren  v.  Staggs,  cited 
in  Settler  v.  Holland,  3  T.  R.  591  ;  Thresh 
V.  Rake,  1  Bsp.  N^  P.  C.  53 ;  and  C^gT  ▼. 
p6i»fi,  1  M.  &  S.  21.  These  were  cases 
where  the  time  for  the  performance  of  the 
contract  had  been  enlarged  by  a  verbel 
agreement,  and  the  decision  proceeded  oa 
the  ground  that  the  original  contract  con- 
tinued, and  that  it  was  only  a  sabstitntiaa 
of  different  days  of  performance.  It  is  not 
necessary  to  say  whether  these  cases  were 
rightly  decided.  If  they  were  8o»  still  the 
present  is  a  different  case ;  for  here,  with- 
out doubt,  the  terms  of  the  original  contnict 
were  varied.  This  rule  must  therefore  be 
made  absolute  for  a  nonsuit.  Rule  abso- 
lute.« 


SERJEANTS  AT  LAW. 


Bt  the  Royal  warrant,  which  we  inserted 
in  our  last  Number,  it  will  be  seen  that  the 
present  monopoly  of  the  learned  body  of 
Seijeants  is  abolished ;  and  we  presume 
that  in  future  no  person  will  incur  the  ex- 
pense of  taking  this  degree,  although  it  will 
still  be  a  necessary  step  to  the  Bench,  unless 
this  rule  be  also  altered.  The  degree  of 
Seijeant  is  at  least  as  old  as  the  Statute  of 
Westminster  1, — 3  E.  1, — where  they  are 
mentioned  by  name ;  and  in  3  Ed.  2,  Ro- 
bert de  Scotre  and  Edmund  Passeleigh  were 
by  special  writ  assigned  to  be  the  King's 
Serjeants ;  and  Sir  Edward  Coke  says  that 
they  precede  those  who  sit  on  an  high  bench 
in  Westminster  Hall — id  est,  the  Masters  in 
Chancery. 

In  former  times  the  state  and  degree  of 
Seijeant,  considering  the  grand  feast  made 
at  their  reception,  and  ti^e  large  retinae 
for  attendance  they  then  had,  was  so 
chargeable  that  the  learned  in  the  Law  were 
not  then  very  forward  to  take  the  rank,  in- 
somuch that  the  King  was  frequently  obliged 
to  issue  a  special  writ  of  stunmons  to  com- 
pel certain  persons  to  take  it,  a  copy  of 
which  writ  is  given  by  Dugdale,  (Orig. 
Jurid.  Ill),  who  has  also  given  a  fuU  ac- 
count of  the  mode  of  calling  persons  to  this 
degree,  which  has  existed  at  various  times. 
In  every  period  the  magnificence  of  the  feast 
given    by  them  is  dwelt  upon    at  great 

^Gass  v.  Lford  Nugent,  ubi  supra. 


Serjeants  at  Law.^Jteview :  The  Book  of  Penalties, 


19 


Itngtli.  Id  the  most  ancient  account,  given 
by  Fortescue,  it  is  expressly  enjoin^  to 
them  "  that  they  must  keep  a  great  dinner, 
like  to  tiie  feast  of  a  King's  coronation, 
which  shall  continue  and  last  for  seven 
days/'  and  no  person  was  to  pay  less  than 
400  marks. 

In  the  time  of  Hen.  7»  we  have  a  full  ac- 
count of  the  making  of  three  Serjeants: 
Edward  Elyot,  Lewis  Pollard,  and  Ghiy 
Palmys,  aU  of  the  Middle  Temple ;  but  the 
splendour  of  the  festival  is  not  much  dwelt 
upon.  .  However,  in  the  next  reign  (that  of 
Hen.  8),  on  the  occasion  of  ten  gentlemen 
taking  the  coif,  a  grand  entertainment  was 
given.  A  most  particular  account  is  re- 
corded of  the  whole  of  the  sittings,  the 
risings,  the  marchings  and  the  washings. 
*"  All  the  Juges  wasshe  and  sitt  downe,  and 
the  Chieff  Justice  of  the  King's  Bench  com- 
manndith  all  the  newe  Seijaunts  to  wasshe 
and  sitte  downe,  which  sitte  downe  in  alle 
order  oone  a  lytell  distaunce  firom  another, 
and  ych  of  them  hath  a  karvar  standyhg 
before  hym  and  two  of  the  newe  Seijaunts 
sitt  at  oone  messe,  and  so  dyne  with  sober 
countenance  and  lytell  communication." 

In  the  time  of  Elizabeth  we  have  an  ac- 
count of  another  great  festival,  given  on  a 
similar  occasion.  The  description  of  the 
court  ceremonies  we  shall  pass  over,  but 
they  end  with  the  pleasures  of  the  table ; 
which,  however,  we  are  again  assured  are 
taken  *'  with  sober  countenances  and  little 
communications,"  although  "Even  of  the 
New  Seijaunts  had  a  hole  messe  of  meat." 
When,  however,  we  look  at  the  bill  of  fare 
provided,  we  confess  we  are  a  little  scepti- 
cal as  to  the  gravity  of  the  partakers  of  the 
feast.  What  can  be  thought  of  such  tempt- 
ing articles  as  "  capons  of  Kent,  nine  dozen 
and  six.*'  "  Swans  rusted  two  each  mess 
one."  "  Certain  large  soules  of  sturgeon." 
And  "  claret  wine  half  a  tun,"  with  a  long 
list  of  other  delicacies,  with  which  it  is  quite 
useless  to  make  the  reader's  mouth  water. 
However  so  it  Lb  laid  down  in  the  books. 

These  feasts  have  of  late  years  been  much 
more  moderate,  being  confined  to  the  learn- 
ed body,  whose  number  has  been  increased 
by  creation.  An  account  of  the  present 
mode  of  making  a  Serjeant  has  been  already 
given  in  this  work.*  And  we  8up])ose 
we  "  shall  not  look  upon  the  like  again." 


«  See  2  L.  O.  268. 


REVIEW. 

The  Book  of  Penaltiee ;  or  Summary  of  the 
Pecuniary  Penalties  inflicted  by  the  JLaws 
of  England,  on  the  Com$neraal,  Manu- 
facturing^ Trading,  and  Professional 
Classes,  in  their  several  Occupations  and 
Businesses.  With  an  Abstract  of  tlie 
Local  Acts  and  Customs  of  London,  rela- 
tive to  Commerce,  Trade,  and  Residence. 
By  the  Author  of  "  The  Cabinet  Law- 
yer," &c.    London :  Effingham  Wilson. 

This  book  reminds  us  of  a  celebrated  work, 
published  some  years  ago,  called  "  Death 
in  the  Pot,"  whose  autlior  (Mr.  Frederick 
Accum)  had  the  credit  of  frightening  some 
worthy  persons  by  the  supposed  danger  of 
being  poisoned  by  the  abominable  adultera- 
tion of  every  article  of  human  sustenance. 
So  the  present  author,  but  for  some  coun- 
teracting influences  in  human  nature,  might 
effectually  deter  Ids  Majesty's  subjects  from 
the  common  exercise  of  their  legal  rights, 
lest  they  should  incur  some  of  the  evils 
mentioned  in  this  ample  "  Book  of  Penal- 
ties." "  We  cannot  (he  says)  travel  on  the 
highway,  swing  a  gate,  read  a  news]mper, 
buy  a  pair  of  stockings,  receive  or  pay 
money,  take  medicine,  nor  even  engage  in 
religious  worship,  witiiout  being  obnoxious 
to  some  overt  or  latent  enactment  scattered 
through  the  wide  waste  of  the  Statutes  at  • 
Large'* 

No  doubt  the  danger  practically  incurred 
by  the  larger  class  of  persons  Is,  that  the 
purchasers  of  prohibited  articles  are  liable 
as  well  as  the  sellers  to  these  obnoxious 
penalties;  still  we  question  whether  even 
a  general  acquaintance  with  the  present 
volume  will  deter  its  readers  from  the  in- 
dulgence of  their  pursuits  and  inclinations. 
It  may  be  well,  however,  to  possess  ac- 
curate information  of  the  liabilities  incurred, 
and  those  who  seek  it  will  find  that  the 
present  work  comprises  the  whole  of  the 
pecuniary  penalties  to  which  the  several 
classes  of  society,  whether  importers,  mer- 
chants, ship-owners,  bankers,  manu&cturers, 
dealers,  shopkeepers,  victuallers,  coach  pro- 
prietors, or  housekeepers,  are  liable. 

It  is  properly  observed  by  the  outhdr, 
that — 

"  In  the  enactment  of  a  new  law,  the  lecris. 
later  only  imperfectly  executes  the  task  im- 
posed upon  him,  unless  he  also  provide  for 
its  imputial  administratiou.  A  law  laxly  ex- 
ecuted, observed  by  some,  and  evaded  by 
others,  becomes  at  once  an  instrument  of 
oppression,  or  unmerited  advantage ;  oppres- 
sive to  the  conscientious,  upon  whom  it  im- 
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poscH  restraint  and  forfeiture ;  and  advantage- 
ous to  the  less- scnipulouit,  who  escape  the 
restrictions  to  which  tlieir  neifi^hbours  are  sub- 
jected. Hence  it  is  a  question  whether  ibe 
policy  is  defensible,  which  leaves  the  enforce- 
ment of  so  larfife  a  portion  of  our  penal  sta- 
tutes to  the  discretion  of  an  irresponsible 
agency.  The  persons  chiefly  occupied  in  this 
branch  of  executive  jurisprudence  are  mostly 
needy  pcttifoirKers,  with  no  recof^nised  au- 
thority, and  who  pursue  their  vocation,  not  for 
justice,  but  for  gain.  With  them  it  is  matter 
of  indiflTerence,  whether  they  receive  a  penalty 
for  the  infraction  of  ^a  law,  or  an  equivalent 
bribe  for  connivance  at  its  provisions;  their 
purpose  not  being  to  give  impartial  efficiency 
to  the  laws,  but  to  fill  their  pocketi>.  It  follows, 
their  office  is  often  a  nuisance,  not  one  of 
public  utility;  an  instrument  of  individual 
extortion,  caprice,  and  tyranny." 

In  a  large  class  of  cases,  however,  this 
evil  has  been  removed,  as  in  the  prosecu- 
tion  of  otFences  againat  the  Stan^  Laws, 
which  must  be  prosecuted  in  the  name  of 
the  Attomey-Oeneial  in  England,  or  Lord 
Advocate  in  Scotland,  or  in  the  name  of  the 
solicitor  or  other  officer  of  the  Stamp  Duties. 
Bat  theoe  are  exceptions  (8a3rs  the  author) 
to  this  under  particular  statutes ;  as  in  cer- 
tain prosecutions  for  penalties  incurved  un- 
der the  acts  for  regulating  stag|e-«oaches, 
and  the  post-horse  duties,  44  O.  3,  c.  98, 
4  10;  2  &  3  W.  4,  c.  120,  $$  102—104. 

It  is  also  observed,  that— 

"Proceedings  for  the  recovery  of  penal- 
ties, under  the  han  relating  to  the  Ciii§»m» 
and  EmcUcp  are  regularly  instituted  and 
conduct^  by  the  proper  officers,  under 
the  diiectioa  and  coiitroul  of  the  Com- 
missioners, who  supply  their  own  forms  of  in- 
formations, summonses,  convictions,  and  war- 
rants, for  wluch  they  are  of  course  responsible, 
and  will  not  permit  an  information  to  be  laid, 
or  a  oonvictioB  to  be  dniwn  out,  except  in 
their  own  forms/'  2  Bum's  Justice,  Marriott's 
edition,  411.** 

The  following  remarks  on  the  important 
subject  of  CostSf  in  regard  to  prosecutions 
for  penalties,  are  worthy  of  extract : 

"  Penal  statutes  must  be  construed  strictly. 
Therefore,  in  an  action  for  a  penalty,  a  pliuntiff 
is  not  entitled  to  any  eosts,  unless  tneyare 
expressly  given  to  him  by  the  statute. 

*'  Statutes  against  frauds,  being  of  a  remedial 
nature,  may  be  construed  liberally.  1  Chitty's 
Bl.  82. 

'^  On  a  complaint  before  a  Justice,  and  con- 
mtion  upon  a  penal  statute,  if  the  penalty 
amounts  to  5/.  or  upwards,  the  costs  soall  be 
deducted  out  of  the  iienakf.   18  0.3.0.19. 

"An  act  inflicting  a  penalty  for  a  ssvond 
offence,  must  always  be  understood  after  con- 
viction and  Jndgment  for  the  yfrif  offence.  2 
Inst.  468; 

**  Where  a  statute  directs  a  penalty  to  be 


recovered  in  any  Court  of  Record,  it  mnst  be 
understood  only  of  the  Court  of  Record  at 
Westminster,  and  not  of  the  quarter  aeasions, 
unless  specially  named  in  such  sti&tute.  6  Rep. 
19,  20." 

The  materials  are  arranged  alphabeti- 
cally, so  that  every  one  may  readily  turn 
to  the  page  where  the  consequences  of  an 
invasion  of  any  part  of  the  law  may  be  rea- 
dily found ;  and  the  infonnation  itprofesses  to 
give  appears  to  have  been  diligently  ooHected, 
and  the  authorities  carefully  given.  At  the 
end  of  the  work  isa  Digest  of  die  Local  Acts 
of  the  Metropolis,  with  an  Appendix  of  tiie 
Customs  and  Privileges  of  the  City  of  Lon- 
don, chiefly  in  matters  of  trade,  commerce, 
and  inhabitancy. 


NEW  BILLS  IN  PARLIAMENT. 


AMENDUaNTAlfO  BITTER  ADMlKfSTRATION 
OF  THB  PQOR  LAWS. 

[Cimvhuledji^om  p.  9.] 

« 

Basfardj^, 

69.  From  and  after  ik^  fmulng  of  this  nei,  so 
much  of  any  act  or  acta  of  parliament  as  en- 
ahles  any  single  woman  to  charge  any  person 
with  having  gotten  her  with  child,  or  as  ren- 
ders any  person  so  charged  liable  to  be  appre- 
hended or  committed,  or  >  required  to  give  se- 
curity, on  any 'such  charge,  or  as  enables  the 
mother  of  auj  bastard  child  or  children  to 
charge  or  afiiluite  any  sueh  child  or  children 
on  anypeisoH  as  the  reputed  or  putative  father 
thereof,  or  as  enables  any  overseer  or  guardiaa 
to  charge  or  make  complaint  against  any  per- 
son as  snch  reputed  or  putative  father,  and  to 
require  him  to  l)e  charged  with  or  contribute 
to  the  expenses  attending  the  birth,  sustenta- 
tion  or  maintenance  of  any  suchchildor  child«- 
ren,  or  to  be  imprisoned  or  otherwise  punished 
for  not  cootributiqg  thereto,  or  as  in  any  way 
render^  such  reputed  or  putative  father  liable 
to  punishment  or  contribution  as  such,  or  as 
enables  churchwardens  and  overseers,  by  the 
order  of  any  two  Jnstiees  of  the  peace,  con- 
firmed by  the  sessioBs,  to  take,  seise  and  dis- 
pose of  the  goods  aqd  chattels,  or  to  receive 
the  annua)  rents  or  profits  of  the  lands  of  any 
putative  father  or  mother  of  bastard  children, 
and  so  much  of  any  such  act  or  acts  as  renders 
an  unmarried  woman  with  child  liable  as  such 
to  be  summoned,  examined  or  removed,  or  as 
renders  the  mother  of  any  bastard  child  or 
children  liable  as  such,  to  be  imprisoned  or 
otherwise  punished,  shall,  so  ^  as  respects 
any  child  which  shall  be  likely  to  he  bom  or 
shall  be  born  a  bastard  after  the  passing  of  this 
act,  or  the  mother  or  putative  lather  of  sudt 
child,  be  and  the  same  is  hereby  repealed. 
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70.  Every  security  f^ven  or  recognuance  en- 
tered into  by  buj  person  or  persons,  or  his  or 
their  surely,'  belore  ike  paatmg  of  tkU  act^  to 
indemnify  an^  parish  or  place  as  to  any  child 
or  children  hkely  to  be  bom  a  bastard  or  Ims- 
tarda,  whereof  any  single  woman  shall  be  preg- 
nant at  the  time  of  Ike  pauing'  of  tkie  ad,  or 
to  abide  and  perform  such  oniec  or  orders  as 
roijrht  have  been  made  touching  such  child  or 
children,  pursuant  to  an  act  made  and  passed 
in  thfe  eighteenth  year  of  the  reign  of  her  sud 
laie  Mc^iesty  Queen  Elizabeth,  concerning  bas- 
tards begotten  and  bom  out  of  lawful  matri- 
mouff  shall  be  and  the  same  are  hereby  de- 
clared null  and  void ;  and  every  person  who 
shall  at  the  time  of  tke  patting'  of  this  act  be  in 
custody  upon  the  commitment  of  any  juctice 
or  justices  for  not  having  given'  sdch  security 
or  entered  into  such  recognizance,  shall  he 
discharged  (upon  the  application  of  such  per- 
son; by  any  one  of  the  visiting  justices  of  the 
gaol  in  which  such  person  shall  be  in  custody 
under  any  such  commitment. 

71.  The  mother  of  every  child  which  shall 
be  bora  a  baetard  after  tke  paestur  of  tki§  act 
shall,  so  long  as  such  mother  shiul  be  unroaV' 
ried  or  a  widow,  l^e  bound  to  maintain  such 
child  as  a  part  of  her  family,  and  that  all  re- 
lief granted  to  such  child  shall  be  considered 
as  granted  to  such  mother :  Provided  always, 
that  such  liability  of  such  mother  as  aforesaid 
shall  cease  on  the  marriage  of  such  child)  if  a 
female. 

72.  In  ease  of  the  iaidyility  of  the  mother  of 
sach  child  to  muntain  the  same,  or  of  the 
death  of  such  mother,  the  grandfather  and 
§^imdmother  of  such  child  on  the  mother's 
side  shall  be  liable  to  relieve  and  maintain  such 
rnild  in  Ulte  manner  as  the  father  aikd  grand- 
fftlher,  mother  and  grandmother,  of  poor  per- 
aea^  arc  liable  to  relieve  and  maintain  such 
peev  persons  under  and  by  virtue  and  in  pur- 
snanee  of  a  certain  act  of  parliament,  made 
and  passed  in  the  43  Elis.  c.  2,  s.  7. 

ReiattoM  <2/  Panpert, 

'  73.  All  sunn  of  mone^  ^vhieh  shall  be  assessed 
by  anv  Juscices  of  the  peace  on  the  father, 
j^andfwber,  roocher,  grandmother,  ehild  or 
dilldren  of  any  poor  person  for  the  relief  or 
nsakitenance  of  such  poor  person,  under  or  by 
▼irtne  ol  the  provisions  of  any  of  the  said  re- 
cited acts  or  o#  this  act,  and  all  penalties  and 
forfeitom  to  which  any  person  so  assessed  by 
soch  jvstSces  for  such  relief  or  maintenance 
ahall  be  liable  for  any  defoidt  in  paying  the 
name  by  idttue  of  the  provisiona  of  any  of  the 
said  recited  acts  or  of  this  act,  shadl  be  reco- 
verable against  every  person  so  assessed  or 
charged  in  like  manner  as  penalties  and  foi'- 
fdtnres  are  reeovenble  unoer  the  provbions 
dthlfacc 

RemovaU  andappeaU. 

74.  From  aind  alter  tke  pamng  tftMe  aei  no 
poor  peiBon  shall  be  removed  or  removable 
imder  any  order  of  removal  from  any  parish  or 
workhouse  by  reason  of  his  being  chargeable 
to  or  rdieved  therein,  until  twenty^ne  days 


after  a  notice  in  writing  of  his  being  so  charge- 
nl)le  or  relieved,  accompanied  by  a  copy  or 
counterpart  of  the  order  of  removal  of  such 
person,  and  by  a  copy  of  the  examination 
upon  which  such  order  was  made,  shall  have 
lieen  sent  liy  the  overseers  or  guardians  of  the 
parbh  obtaining  such  order,  or  any  tkree  or 
more  of  such  guardians,  to  the  overseers  of 
the  parish  to  whom  such  order  shall  be  di- 
rected :  Provided  always,  that  if  such  over- 
seers or  guardians  as  last  aforesaid,  or  any 
three  or  inore  of  such  guardians,  shall,  by  writ- 
ing under  their  hands,  agree  to  submit  to  such 
order,  and  to  receive  such  poor  person,  it  shall 
be  lawlol  to  remove  such  poor  person  accord- 
inji^  to  the  tenor  of  such  order,  although  the 
said  period  of  twenty^ame  days  may  w>t  have 
elapsed :  Provided  allio,  that  if  notice  of  ap- 
peal against  any  such  order  of  removal  shall  be 
received  by  the  overseers  or  guardians  of  the 
parish  from  which  such  poor  person  is  directed 
in  snch  order  to  be  removed,  within  the  said 
period  of  tweiftjt-ime  days,  it  shall  not  be  lawful 
to  remove  such  i^oor  person  until  after  the 
time  for  prosecuting  such  appeal  sh^  have 
expired,  or  in  case  such  mpeat  shall  he  duly 
prosecuted,  until  aftei  the  final  determination 
of  snch  appeal. 

76.  In  every  casewherenoticeof  appeal  agunst 
such  order  shall  be  given,  the  overseers  or 
guardians  of  the  parish  appealing  against  such 
order,  or  any  tkree  or  more  of  such  guardums, 
shall  with  such  notice,  or  within  ten  days  be- 
fore the  first  day  of  the  sessions  at  which  such 
appeal  is  intended  to  be  tried,  send  or  deliver 
to  the  overseers  of  the  respondent  parish  a 
statement  in  writing  under  their  hands  of  the 
grounda  of  such  appeal ;  and  upon  the  hearing 
of  such  appeal  it  snail  not  be  lawful  for  the 
ovemeers  o(  such  appeUant  parish  to  be  heard 
in  support  of  such  appeal,  unless  such  notice 
and  atatement  sh^  We. been  so  given  as 
aforesaid,  nor  to  go  into  or  give  any  evidence 
of  any  other  grounds  of  appeal  than  those  set 
forth  m  such  statement. 

7^.  Upon  every  such  appeal  the  parish 
agabst  which  thejsame  shall  be  decided  shall, 
in  addition  to  the  coats  of  maintenance  and 
relief  of  anv  such  poor  person  from  the  time 
of  notice  ot  his  having  so  become  chargeable 
as  aforesaid,  luring  been  sent  to  the  ovtfrseens 
of  the  poor  of  the  parish  to  which  such  poor 
person  shall  finally  be  adjudged  to  bdong.  pay 
to  the  other  the  full  costs,  charges  and  ex- 
penses wki<^-  such  parish  may  have  Incurred 


or  shall  have  been  put  to  by  reason  of  such 
appeal,  to  be  ascertained  by  the  justices  deter- 
muing  die  same,'  or  if  they  see  fit  by  the 
clerk  of  the  peace  of  the  county  where  suth 
appeal  shall  be  heard  or  determined,  who  shall 
in  either  case  certify  the  amount  thereof;  and 
in  case  the  overseers  of  the  poor  of  the  parish 
liable  to  pay  the  same  shall  upon  demand,  and 
upon  tiie  production  of  snch  certificate,  refuse 
or  neglect  to  pay  the  same,  the  amount  thereof 
may  be  recovered  in  the  same  manner  as  any 
penalties  or  forfeitures  are  by  this  act  recover- 
able :  PnMded,  that  no  charges  or  expensea 
of  relief  or  maintenance  shaU  be  recoverable 
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under' a  suspended  order  of  removal  unless 
notice  of  such  order  of  removal,  with  a  copy 
of  the  same,  and  of  the  examination  upon 
which  such  order  was  made,  shall  have  been 
given  within  ten  days  of  such  order  being  made 
to  the  overseers  ot  the  poor  of  the  parish  to 
whom  such  order  is  directed. 

Truti  and  charity  egiates, 

77*  It  shall  be  lawful  for  the  sud  Commis- 
sioners, and  they  are  hereby  empowered,  from 
time  to  time  as  they  may  tnink  fit,  to  require 
from  all  persons  in  whom  any  freehold,  copy- 
hold, or  leasehold  estate,  or  any  other  property 
or  funds  belonging  to  any  pansh,  ana  h^d  in 
trust  for  or  applicable  to  the  relief  of  the  poor, 
or  which  may  be  applied  in  diminution  of  the 
poor  rate  or  such  parish,  shall  be  vested,  or 
who  shall  be  in  the  receipt  of  the  rents,  pro- 
fits or  income  of  anv  such  estate,  propc^y  or 
funds,  a  true  and  aetailed  account  in  writing 
of  the  place  where  such  estate  may  be  situate, 
or  in  what  mode  or  on  what  security  such 
other  property  or  funds  may  be  investea,  with 
such  details  of  the  rents,  profits  and  income 
thereof,  and  of  the  appropriation  of  the  same, 
and  of  all  such  otner  particulars  relating 
thereto  as  the  said  Commissioners  may  direct 
and  require;  and  such  statement,  or  a  true 
copy  thereof,  shall,  under  the  regulations  of 
the  said  Commissioners,  be  open  for  the  in- 
spection of  the  owners  of  property  and  rate- 
payers in  such  parish. 

Siamp  duitf. 

78.  No  advertisement  inserted  by  or  under 
the  direction  of  the  said  Commissioners  in  the 
London  Gazette  or  any  newspaper,  for  the 
purpose  of  carrying  into  effect  any  provisions 
of  this  act,  nor  any  mortgage,  bond,  instru- 
ment or  any  assignment  thereof,  given  by  way 
of  security  in  pursuance  of  the  rules,  orders,  or 
regulations  of  the  sud  Commissioners,  and 
conformable  thereto,  nor  any  contract  or  agree- 
ment made  or  entered  into  in  pursuance  of 
such  rules,  orders,  or  regulations,  and  conform- 
able thereto,  shall  be  charged  or  chargeable 
with  any  stamp  duty  whatever. 

Postage, 

79.  Letters  to  and  from  board  and  assistant 
Commissioners  to  be  free  of  postage. 

Payments, 

80.  Payments  contrary  to  this  act  to  be  dis- 
allowed. 

Summomei. 

81.  Service  of  summons. 

Penalilet. 

82.  24  Geo.  3.  Schedule  of  Bye-laws, 
Rule  8.  Penalty  on  persons  introducing  spi- 
rituous liquors  into  workhouses. 

83.  Penalty  on  masters  of  workhouses  al- 
lowing use  of  spirituous  liquors,  and  for  ill- 
treatment  and  misconduct.  64  G.  3.  c.  170. 
s.  7.  Power  for  justices  to  order  salaries,  &c. 
to  be  stopped,  and  applied  towards  payment 
of  penalties. 


84.  Penalties  on  overseers  and  other  officers 
disobeying  guardians. 

85.  The  uke  for  purloining  goods. 

86.  Penalty  on  persons  wilfully  disobeying 
rules,  orders,  and  regulations. 

87.  Forfeitures,  costs,  and  charges  may  be 
levied  by  distress  and  side,  in  what  manner 
to  be  applied. 

88.  Justices  may  proceed  by  summons  for 
the  recovery  of  penalties. 

89.  Satisfaction  recoverable  for  special  da- 
mage, but  distress  not  unlawful  for  want  of 
form  in  the  proceedings.  Plaintiff  not  to 
recover  for  irregularity,  if  tender  of  amends 
be  made. 

AppeaU, 

90.  Provided,  that  if  vay  person  or  persons 
shall  find  himself,  herself,  or  themselves  ag- 
grieved by  any  order  or  conviction  of  any  jus-- 
tice  or  justices,  where  such  person  or  persons 
shall  be  convicted  in  any  penalty  or  penalties 
exceeding  five  pounds,  it  shall  be  lawful  for 
such  person  or  persons  to  appeal  to  any  general 
or  quarter  sessions  of  the  peace  to  be  held  in 
and  for  the  county,  riding,  or  diririon  in  which 
such  order  shall  have  been  made  or  conviction 
taken  place,  within /btrr  calendar  months  next 
after  the  cause  of  complaint  shall  have  arisen, 
or  if  such  sessions  shall  be  held  before  the  ex- 
piration of  one  calendar  month  next  after  such 
cause  of  complaint,  then  such  appeal  shall  be 
made  to  the  next  following  sessions,  either  of 
which  court  of  sessions  is  nereby  empowered 
to  hear  and  finally  determine  the  matter  of  the 
said  appeal,  and  to  make  such  order  therein  as 
to  them  shall  seem  meet,  which  order  shall  be 
final  and  conclusive  to  and  upon  all  parties  ; 
provided  that  the  person  or  persons  so  appeal- 
ing shall  give,  or  cause  to  be  given,  at  least 
fourteen  days'  notice  in  writing  of  his,  her,  or 
their  intention  of  appealing  as  aforesaid,  and 
of  the  matter  or  cause  thereof,  to  the  respon- 
dent or  respondents,  and  within^oe  days  after 
such  notice  shall  enter  into  a  recognizance, 
before  some  justice  of  the  peace,  with  sufficient 
securities,  conditioned  to  try  such  appeal  at 
the  then  next  general  sessions  or  quarter  ses- 
sions of  the  peace,  which  shall  first  happen, 
and  to  abide  we  order  of  and  pay  such  costs 
as  shall  be  awarded  by  the  justices  at  such 
quarter  sessions,  or  any  adjournment  thereof ; 
and  such  justices,  upon  hearing  and  finally  de- 
termining  such  matter  of  appeiu,  shall  and  may, 
according  to  their  discretion,  award  such  coats 
to  the  party  anpealing,  or  iq>pealed  agiunst,  as 
they  shall  thinx  proper ;  and  their  determina- 
tion in  or  concemmg  the  premises  shall  be 
conclusive  and  binding  on  all  parties  to  all  in- 
tents and  purposes  whatsoever. 

91.  No  action  or  suit  shall  be  commenced 
ajj^st  any  commissioner,  assistant  commis- 
sioner, or  any  other  person  for  any  thing  done 
in  pursuance  of  or  under  the  authority  of  this 
act  until  twenty^ene  days'  notice  has  been 
given  thereof  in  writing  to  the  party  or  person 
against  whom  such  action  is  intended  to  be 
1)rouii:ht,  nor  after  sufficient  satisfaction  or  ten- 
der thereof  shall  have  been  made  to  the  party 
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^ggntvtd,  nor  after  three  calendar  months 
next  after  the  act  committed  for  which  such 
action  or  suit  shall  be  so  brought ;  and  every 
such  action  shall  be  brought,  laid,  and  tried 
where  the  cause  of  action  shall  have  arisen, 
and  not  in  any  other  county  or  place ;  and  the 
defendant  in  such  action  or  suk  may  plead  the 
general  issue,  and  give  this  act  and  any  special 
matter  in  evidence  at  any  trial  which  shall  be 
bad  thereupon;  and  if  the  matter  or  thing 
shall  appear  to  have  been  done  under  or  Iw 
▼irtue  or  dits  act,  or  if  it  shall  appear  that  such 
action  or  suit  was  brought  be/ore  twentj^-one 
days'  notice  thereof,  given  as  aforesiud,  or  that 
sufficient  satisfaction  was  made  or  tendered  as 
aforesaid,  or  if  any  action  or  suit  shall  not  be 
commenced  within  the  time  before  limited,  or 
shall  be  had  in  any  other  county  than  as  afore- 
saidy  then  the  jury  shall  find  a  verdict  for  the 
defendant  therein ;  and  if  a  verdict  shall  be 
found  for  such  defendant,  or  if  the  pluntiff  in 
such  action  or  suit  shall  become  nonsuit,  or 
suffer  a  discontinuance  of  such  action,  or  if, 
apon  any  demurrer  in  such  action,  judgment 
shall  be  given  for  the  defendant  therein,  then 
and  in  any  of  the  cases  aforesaid  such  defend- 
ant shall  have  costs  as  between  attorney  and 
client,  and  shall  have  such  remedy  for  reco- 
vering the  same  as  any  defendant  may  have  for 
his  or  her  costs  in  any  other  case  by  law. 

Jnierpretaiion  Ctnuie. 

92.  In  the  construction  of  this  act. 

The  word  *'  auditor"  shall  be  construed  to 
mean  and  include  every  person,  other  than 
justices  of  the  peace  acting  in  virtue  of 
their  office,  appointed  or  empowered  to 
audit,  control,  examine,  allow,  or  disallow 
the  accounts  of  any  guardian,  overseer, 
or  vestrymen  relating  to  the  receipt  or 
expenditure  of  the  poor  rate : 

The  words  "  general  rule"  shall  be  construed 
to  mean  any  rule  relating  to  the  manage- 
ment of  the  poor,  or  to  the  execution  of 
this  act,  which  shall  be  addressed  by  the 
said  commissioners  to  more  than  one 
union,  or  to  more  parishes  or  places  than 
one  not  forming  a  union,  or  not  to  be 
formed  into  or  added  to  a  union  under  or 
by  virtue  of  such  rule : 

The  word  "  suardian"  shall  be  construed  to 
mean  and  include  any  visitor,  governor, 
director,  manager,  acting  guardian,  or 
other  officer  in  a  parish  or  union,  appoint- 
ed or  entitled  to  act  as  a  manager  of  the 
poor,  and  in  the  distribution  or  ordering 
of  rdief  to  the  poor  from  the  poor  rate, 
under  any  general  or  local  act  of  parlia- 
ment: 

The  word  ''justice"  shall  be  construed  to 
mean  justice  of  the  peace,  and  to  include 
justices  of  the  peace  of  anv  division  of  a 
county,  riding,  borough,  liberty,  division 
of  a  liberty,  precinct,  county  of  a  city, 

.  county  of  a  town^  cinque  port,  or  town 
corporate: 

The  word  "  oath'*  shall  be  construed  to  in- 
dude  the  affirmation  of  a  Quaker,  Sepa- 
ratist, or  Moravian : 


The  words  "orders  and  regulations"  shall 
be  construed  to  mean  and  include  any 
rule,  order,  regulation,  or  bye-law  relating 
to  the  management  or  relief  of  the  poor, 
or  the  execution  of  this  act,  which  shall 
be  addressed,  directed,  or  applied  to  any 
one  parish  or  union,  or  to  any  number  of 
parishes  which  have  been  or  by  virtue  of 
any  order  shall  be  constituted  a  union,  or 
added  to  a  union : 

The  word  *^  overseer"  shall  be  construed  to 
mean  and  include  overseen  of  the  poor, 
churchwardens,  so  far  as  they  are  autho- 
rised or  required  by  law  to  act  in  the 
management  or  relief  of  the  poor,  or  in 
the  collection  or  distribution  of  the  poor 
rate,  assistant  overseer,  or  any  other  sub* 
ordinate  officer,  whether  paid  or  unpaid, 
in  any  parish  or  union,  who  shall  be  eoK 
ployed  therein  in  carrying  this  act  or  the 
laws  for  the  relief  of  the  poor  into  exe- 
cution : 

The  word  ''  owner"  shall  be  construed  to 
include  any  person  for  the  time  being  in 
possession  of  any  property  rateable  to  the 
rdief  of  the  poor,  and  not  let  at  rack  rent, 
or  receiving  the  rack  rent  of  any  such 
property,  either  on  his  own  account,  or  as 
trustee,  agent,  or  receiver  of  any  other 
person  entitled  to  receive  .the  same;  or  aa 
mortgagee  or  other  incumbrancer  in  pos-. 
session  ^  and  the  words  "  rack  rent"  shall 
be  construed  to  mean  any  rent  which  shall 
not  be  less  than  two-thirds  of  the  full  im-^ 
proved  net  value  of  any  property : 

The  word  "parish"  shall  be  construed  to 
include  any  parish,  cit}r,  borough,  town, 
township,  liberty,  preoinct,  viU,  village, 
hamlet,  tithing,  chapelry,  or  any  other 
place,  or  division  or  district  of  a  place, 
maintaining  its  own  poor,  whether  paro- 
chial or  extra-parochial: 

The  word  "  person"  shall  be  construed  to 
include  any  body  politic,  corporate  or 
collegiate,  aggre^te  or  sole,  as  well  aa 
any  individual: 

The  word  "  poor"  shall  be  construed  to  in- 
elude  any  pauper  or  poor  or  indigent  per<« 
son  applying  for  or  receiving  reuef  from 
the  poor  rate  in  England  or  Wales,  or 
chargeable  thereto : 

The  words  "  poor  law,"  or  "laws  for  the  re- 
'  lief  of  the  poor,"  shall  be  construed  to 
indude  every  act  of  parliament  for  the 
time  being  in  force,  and  not  at  variance 
with  tiie  provisions  of  this  act,  for  the 
relief  or  management  of  the  poor,  or  re-> 
lating  to  the  execution  of  the  same,  or  the 
administration  of  such  relief : 

The  words  "  poor  rate"  shall  be  construed 
to  include  any  rate,  rate  in  ud,  mulct, 
cess,  assessment,  collection,  levy,  ley, 
subscription,  or  contribution,  raised,  as^ 
sesBcd,  imposed,,  levied^  collected,  or  dia* 
bursed  for  the  rdief  of  the  poor  in  any 
parish  or  union : 

The  word  "union"  shall  be  construed  to 
include  any  number  of  parishes  united  for 
any  purpose  whatever  under  the  provisions 
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of  tUs  8€t^  or  incoTDorated  under  the  said 
acl  made  and  passed  in  the  twenty-second 
year  of  his  hite  Majesty  King  Qeorge  the 
Tturd,  intituled,  *'  An  Act  for  the  better 
Belief  and  Employment  of  the  Poor/'  or 
incorporated  for  the  relief  or  maintenance 
of  tilie  poor  nnder  any  local  act : 
The  words  **  united  workhouse"  shall  be 
construed  to  mean  and  include  any  work- 
house of  a  union : 
<The  word  *' vestry"  shall  be  construed  to 
mean  any  open»  customary,  or  select  ves- 
try, or  any  meeting  of  inhabitants  con- 
vened by  any  notice  such  at  would  have 
been  re<|uired  for  the  assembling;  of  a 
•     meeting  m  vestry,  at  which  roeetmg  any 
.  business  relating  to  the  poor  or  the  poor 
rate  shall  be  transacted  or  taken  into  con- 
«idenition,  so  fw  as  such  business  is  con- 
cerned: 
.  The  word  "  woridiouse"  shall  be  construed 
to  indude  any  house  or  building  purchased, 
erected,  hiried,  or  used  at  the  expense  of 
the  poor  rate,  by  any  parish,  vestry,  guar^ 
dian,  or  overseer,  n>r  the  receotion,  em- 
ployment, classification,  or  reuef  of  any 
poor  person  tiierein  at  the  expense  of 
such  parish: 
And  wherever  in  tUs  act»  in  describing  any 
person  or  party>  matter  or  tiling,  the  word  im- 
porting the  singular  number  or  the  masculine 
gender  only  is  used,  the  same  shaU  be  under- 
stood to  include  and  shall  be  implied  to  several 
persons  or  parties  as  well  as  one  person  or 
party,  and  females  as  well  as  males,  and  several 
matters  or  things  as  well  as  one  matter  or 
thing,  respectivdy,  unless  there  be  something 
in  the  subject  or  context  repugnant  to  such 
eonstructiott. 
93.  Act  may  be  amended  this  session. 


ON  THE  PRISONERS'  COUNSEL 

BILL. 


This  measure,  which  is  agmn  before  the 
House,  we  hope  win  Be  carried.  It  has 
always  appeared  to  us  a  piece  of  cruelty  and 
absurdity,  that  when  a  prisoner  is  tried  for 
any  capital  febny  his  oounsel  is  not  allowed 
to  speak  for  him.  Nothing  can  be  more  ridi- 
eulous,  in  point  cS  reasonings  or  more  cnid 
wad  unjust,  in  pcnntof  foot,  ^ban  the  defence 
of  the  present  systera.  Anynnmberofcoun- 
eel  may  be  employed  to  take  away  the  poor 
man's  life  $  they  axe  at  liberty  to  talk  as 
long  as  they  please ;  but  not  a  syllable  is 
to  be  uttered  in  his  defence^  to  diew  why 
the  prisoner  is  not  to  be  hanged»  Certainly 
a  gfeat  decency  of  language  is  observed  by 
the  counsel  employed  against  the  prisoner, 
in  consequence  of  the  silence  imposed  upon 
the  opposite  counsd;  but  then,  although 
there  is  decency  as  for  as  concerns  decla- 


mation, yet  there  is  no  restraint,  and  there 
can  be  no  restraint  cm  the  reasoning  powers 
of  a  counsd.  He  may  put  together  the 
circumstances  of  an  imputed  crime  in  the 
most  able,  artful,  and  ingenious  manner, 
without  the  slightest  vehemence  or  passion ; 
there  is  no  oljection  to  this,  if  any  counter^ 
statement  were  permitted.  We  only  want 
fair-play  qieech  for  both,  or  speech  for 
none. 

One  other  great  evil  in  the  management 
of  criminal  Justice,  for  which  it  wouH  be 
very  desirable  and  might  be  possible  to  Bnd 
a  remedy,  is  making  the  party  who  suffers 
by  the  crime  the  prosecutor  in  the  punieh- 
ment  of  it.  Ind^iendentiy  of  the  expense 
which  tiie  civil  departments  of  the  law 
costs  individuals  in  fees  atod  taxes,  and'  of' 
the  expense  of  the  criminal  department  in 
those  salaries  and  allowances  which  lire 
paid  out  of  the  general  bcal  taxes,  it  is 
somewhat  hard  that  if  a  man  shall  get  his 
property  stolen,  his  house  broken  into,  or 
his  life  nearly  taken  away,  he  should  be 
the  instrument,  and,  in  the  forst  instance, 
the  paymaster,  in  bringing  the  offender  to 
justice.  When  a  crime  has  been  com- 
mitted, though  the  immediate  suffering  or 
loss  may  be  to  the  individual,  the  ii^ury 
set  forth  in  the  major  proposition  is  an  in- 
jury done  to  society,  and  therefore  the 
vengeance  belongs  to  tiie  public,  and  should 
be  demanded  in  the  name  of  the  public, 
through  whatever  officer  the  demand  might 
come.  Private  prosecutors  standing  up  and 
demanding  exile  or  death  against  tiidr  fel- 
]ow-subject#— then  begging,  when  the  trial 
is  over,  for  the  repayment  of  the  expense  to 
which  they  are  put, — make  the  Old  Bailey 
Sesnons  among  the  most  painfol  scenes 
that  a  feeling  mind  can  contemplate ;  and 
setting  aside  the  monstrous  discrepancy  that 
there  is  between  many  of  the  crimes  and 
punishments,  the  consequent  necessity  that 
there  is  upon  tiie  part  of  the  Crown  to  ex- 
tend the  prerogative  of  mercy  to  a  great 
number  of  those  whom  the  kw  dooms  to 
die,  the  effect  which  the  hope  of  mercy  has 
upon  the  sentence  itself,  and  the  agony 
and  consequent  dapsar  which  it  inflicts  upon 
those  who  must  ultimately  undergo  that 
punishment,  betray  a  want  of  tiie  fit, 
solemn  slowness,  and  awful  dignity,  about 
the  Courts  of  criminal  retribution,  £nom 
which  one  cannot  help  turning  away  as 
from  a  painful  and  pernicious  thing. 

H.  W,  G. 
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TAZATIOH  BT  A  m»n  FAftTt. 

A  client  may  V  he  please  waive  his  right  to 
taxation;  but  ia  Baime  v.  Power,  Jac.  305, 
Lord  Eldon  iatimated  an  opinion  tliat  a  solici- 
tor is  i^ot  at  liberty  to  enter  into  an  agreement 
for  imtaxed  costs.  HoweveTa  where  a  party 
chose  for  his  own  convenience  to  enter  into  an 
agreement  for  a  compromise,  one  of  the 
terms  of  wliich  agreement  was  to  pay  the  bill 
of  anotlMsr  party's  soliciton  Sir  Tkemo$  Plumer 
held  that  he  could  not  afterwards  ai^  to  iMve 
mch  bill  taxed  as  between  solicitor  and  client. 
Lamgf»4  v,  Noit,  IJ.  &  W.  ^1  $  and  also 
^SifortV V. Beeiiee,  IJ.  &  W.  392, n.  In  the 
following  case»  the  circumstances  were  these: — 

A  bill  was  filed  by  a  legatee  for  the  admin- 
istration of  a  testator's  estate.  The  petitioner, 
F.  Dawson,  who  was  a  brother  of  the  plfuntifi> 
and  one  |of  the  defendants,  l>eing  desirous  of 
compromising  the  suit,  entered  into  an  arrao{;e- 
inent  with  the  petitioner's  solicitor,  by  which 
it  was  lurreed  that  all  the  claims  of  the  plaln- 
tiflT,  andtlie  costs  uf  the  suit,  as  between  soll- 
<;itor  and  client,  should  be  satisfied  by  the  peti- 
tioner. In  pumiance  of  this  agreement,  Uaw^ 
son  pud  tltfee  bills  of  costs  to  the  plaintiffs 
solicitor,  in  respect  of  which  he  now  prayed 
by  his  petition  tnat  the  Court  would  grant  the 
common  order  of  taxation.  It  was  admitted 
that  the  biUs  contuned  charges  which  would 
not  be  aUpwed  on  taxation. 

The  Matter  q^  the  RdU^-^-Thit  question  is, 
whether  a  payment  to  a  solicitor  without  taxa- 
tion by  a  third  person,  differs  from  a  payment 
ao  made  by  the  solicitor's  dient.  In  the  case 
before  me>  of  Stone  v.  I^ord  Beetire,  which  is 
stated  in  a  note  to  Longford  v.  Nott,  1  J.  & 
t¥.  292, 1  refused  an  order  for  taxation,  not  be- 
cause I  foDowed  Langfwd  v.  NuH,  but  because 
in  that  case,  the  amount  of  the  bill  of  costs  was 
etated  in  the  agreement  of  compromise,  and 
the  payment  of  that  amount  was  a  substantive 
part  of  the- agreement.  An  agreement  to 
pay  the  costs  of  another  party,  without  more, 
«  an  agreement  to  pay  such^costs  as  the,  party 
vouldoe  bound  to  pay  to.  his  solicitor,  to  be 
tsxed  according  ta  tne  course  of  the  Court. 
The  party  agreemg  to  pay,  stands  in  the  place 
«f  the  solicitor's  client,  and  has  all  his  nghts 
to  ascertun  the  Just  amount  of  the  costs.  As 
the  party  who  employed  the  solicitor,  there- 
finrcwonld  under  the  circumstances  have  been 
entitled  to  taxation,  the  petitioner  who  now 
etands  ip  his  {dace  is  equally  entitled  to  taxa- 
Omi.  yinomi.  VefMw,  1  M.  &  K.  212. 


OOWXn  AND  fINS  AND  BSCOVSEV  ACT. 

After  J.  €*%  answer  to  my  enquiries,  I  can- 
not at  parting,  in  common  politeness,  decline 
sa^ng  a  word  or  two  to  him  in  answer.    • 

By  the  first  section  of  the  Pine  and  Recovery 
Act,  it  is  declared,  that  in  the  construction  of 
that  act,  the  word  "estate"  shall  extend  to  any 
interest,  chaige,  lien  and  incumbrance,  in, 
upon,  or  affecting  lands ;  but  if  by  attaching 
tne  words,  interest,  charge,  lien  and  incum- 
brance,  there  would  be  any  thiuf^  in  the  sub- 
ject repugnant  to  such  construction,  tlien  the 
words,  interest,  charve,  lien,  and  incumbrance 
are  not  to  be  attached  to  the  word  estate. 

By  the  77th  section,  eveir  married  woman 
is  enabled  to  dispose  of  or  reunquish  any  estate 
she  may  have,  as  effectually  as  she  could  do  if 
she  wert  Vkfeme  $ote. 

Now  in  this  act  of  pariiament  there  is  no- 
thing to  prevent  the  words  interest,  charge, 
lien  and  incumbrance,  from  being  attacheato 
the  word  estate ;  and  tiiose  wonu  are,  J.  C. 
admits,  "  sufficient  to  iaciude  dower."  (vol.  7» 
p.  202.)  But  then,  says  he,  the  Dower  Act  is 
tnpari  materimi  and  because  the  Fine  and  Re* 
covery  Act  enables  every  married  woman,  with 
the  consent  of  her  husband,  to  dispose  of  her 
dower  by  deed,  and  the  Dower  Act  enables 
husbands  married  after  tiie  1st  day  of  January, 
1834,  to  dispose  of  it  without  tlm  consent  of 
the  wife  ;  here  is  a  repugnancy  in  the  *'  sui>- 
iect,"  and  therefore,  the  words  interest,  charge, 
lien  and  incumbrance,  cannot  on  account  of 
the  proviso  at  the  end  of  section  1,  of  the 
Fine  and  Recoveiy  Act,  lie  attached  to  the 
word  **  estate"  in  the  77th  section. 

Bendes  that  the  words ''  in  the  construction 
of  this  act,"  in  the  first  section  of  the  Fine  and 
Recovery  Act,  expressly  confine  the  operation 
of  that  section  to  that  a<*.t  only ;  J.  C?%  argu- 
ment, if  it  were  othenvise,  by  proving  too 
much,  would  prove  nothing ;  for  if  the  words 
interest,  clmrge,  lien  and  incumbrance,  could 
not  only  be  added  to  the  word  estate  in  the 
77th  section  of  the  Fine  and  Recovery  Act, 
but  to  the.  word  estate  in  the  Dower  Act,  if 
the  word  estate  were  found  there ;  because  the 
two  acts  are  m  pari  metering  then  every  other 
word  if  found  in  the  Dower  Act,  the  meaning 
whereof  is  explained  and  extended  by  the  first 
section  of  the  Fine  and  Recovery  Act,  would 
for  the  like  reason  apply  with  its  extended 
signification  to  the  Dower  Act;  and  eveey 
word  whereof  (he  meanin^^  is  explained  and 
extended  in  the  first  section  of  the  Dower 
Act,  would,  if  found  in  the  Fine  and  Recovery 
Act,  i^ply  in  like  manner  to  the  Fine  and  Re» 
covery  Act:  and  the  proviso  at  the  end  of  the 
first  section  of  the  Fine  and  Recovery  Act, 
would  be  as  applicable  to  the  Dower  Act  an 
to  the  Fine  and  Recovery  Act. 

Here  I  should  conclude,  were  it  not  that  it 
may  be  supposed  that  the  alleged  repugnancy 
of  uie  Dower  Act  to  the  Recovery  Act— (every 
repealingaais  repugnant  to  the  act  repealed)— 
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ifl  a  thing  of  "praictical  importance/'  while  it 
seems  to  me  to  he  of  no  practical  importance. 
The  Fine  and  Recovery  Act,  as  I  think,  ena- 
bles every  wife,  with  the  consent  of  her  hus- 
band, to  dispose  of  her  dower:  the  Dower 
Act  enables  the  husband,  without  the  consent 
of  the  wife,  when  the  marriage  luu  taken 
place  8ubse(|uent  to  the  last  day  of  December, 
1833,  to  dispose  of  his  wife's  dower  without 
her  consent,  and  is  therefore,  where  the  cover- 
ture has  commenced  since  that  day,  as  far  as 
the  consent  of  the  wife  was  necessary  under 
the  Fine  and  Recovery  Act,  a  repeal  of  that 
act.  F.  W. 


SELECTIONS 

FROM  CORRESPONDENCE. 

No.  LIII. 


Sir, 


COSTS. — ^WITNBSS. 


I  shall  feel  obliged  by  any  of  your  corres- 
pondents informing  me  on  what  grounds  the 
prothonotaries  allow  witnesses  less  than  the 
other  two  Courts.  I  was  taxing  this  week  on 
a  potted,  and  was  surprised  by  the  prothonotary 
refusing  to  allow  more  than  I/.  1«.  per  diem 
for  an  eminent  surveyor  attending  as  a  witness ; 
but  find  upon  enquiry  that  the  practice  is  cor- 
rect, according  to  the  custom  of  that  Court. 
Now  the  King's  Bench  (see  Chapman's  Costs) 
allows  2/.  2g.  per  diem ;  and  the  Masters  of 
the  Excheouer  the  same.  May  I  ask  for  what 
reason  the  Uniformity  Act  passed,  if  costs,  as 
well  as  practice,  is  not  to  be  the  same  in  all  the 
Courts? 

W.  H.  S. 


NBW  SCALE  OF  COSTS. 

I  should  be  glad  to  be  informed  whether  it  is 
now  necessary  for  the  pluntiff  to  enter  an  ap- 
pearance for  the  defendant;  as  bv  the  new 
scale  of  costs,  though  3f .  6^.  is  allowed  for 
searching  for  appearance,  it  appears  no  charge 
is  lo  be  made  for  the  "  affi^lavit  of  service  of 
process  or  entering  an  appearance."  It  is  to  be 
Doped  that  a  revision  of  this  scale  will  take 
place;  and  that  if  the  amount  of  costs  is  to  be 
lesaened,  the  labour  of  attorneys  may  also  be 
lessened  in  the  same  proportion.  I  hope  that  a 
stand  will  be  made  against  any  further  inroads 
on  the  profession.  A  little  medicine  improves 
the  health  of  the  patient,  but  too  much  kills 
him.  LcoALia^ 


SUPERIOR  COURTS. 


WMttt  Clxncellor'if  Court 

WILL.*— C0N8TBDCTI0N  .^IXBCUTO  RS. 

ji  teetairis  gives  legodee  to  three  pereone 
by  name.  She,  in  a  eubtequent  part  of  her 
wiU,  givee  the  reeidue  to  her  egecMtvre 
'*  there^er  named,'*  to  enable  them  to  pay 
debts  and  legacies,  and  to  compensate  them 
for  their  trouble  ;  and  she  names  the  same 
three  persons  as  her  eweeutors.  One  of  them 
(Res  before  the  testatria.  Held,  that  the 
residue  went  to  the  two  surviving  executors, 
and  not  totestatris^  nestt  of  hinasa  lapsed 
l^gocy. 

Sarah  Ward,  by  her  will  bearing  date  the 
18th  June,  1817»  gave  to  James  ICemp  the 
elder,  James  Kemp  the  younger,  and  John 
Prior  Ward,  her  personal  estate ;  and  also  her 
real  estate,  which  she  directed  to  be  sold,  and 
the  proceeds  to  fall  into  and  become  part  of 
her  personal  estate,  upon  trust  for  payment  of 
debts,  legacies,  and  annuities  therein  directed 
to  be  paid.  And  she  gave  each  of  the  said 
three  persons  nominatim  JOO/. ;  and  in  a  sub-, 
sequent  part  of  the  will,  she  added,  *'  I  give 
all  the  rest  and  residue  of  my  property,  not 
hereinbefore  specifically  bequeathed,  unto  my 
executors  hereinafter  named,  to  enable  them 
to  pay  my  debts,  legacies,  and  funeral  expenses 
and  charges,  and  to  recompence  them  for 
their  trouble,  equaUy  between  them ;  and  I 
appoint  James  Kemp  the  elder,  James  Kemp 
the  younger,  and  John  Prior  Ward,  my  exe- 
cutors." The  first  named  James  Kemp  died 
in  the  life  time  of  the  testatrix,  who  died  soon 
after  without  altering  her  said  will .  The  other 
two  executors  proved  the  will,  and  acted  in  the 
trusts  of  it  for  several  years,  after  which  the 
next  of  kin  of  the  testatrix  filed  their  bill 
affainst  them  for  the  third  share  of  the  residue, 
cudming  it  as  a  lapsed  legacy.  The  Mnsler  of 
the  Rolls,  in  the  hearing  of  the  cause,  decidea, 
that  there  was  no  lapse ;  but  that  the  executors 
took  the  residue  as  joint  tenants,  and  the  share 
of  him  who  died  went  to  them  who  survived  i 
and  his  Honor  dismissed  the  bill  with  costs. 

The  plaintiffs  now  appealed  from  that  deci- 
sion, and  the  Attorney  General  and  Mr.  Gir-- 
dlestone,  on  their  behalf,  argued,  that  the  exe- 
cutors took  the  residue  as  legatees,  and  as  te- 
nants in  common.  The  words  "eoually  be- 
tween them,"  were  construed  in  wills  to  con- 
stitute tenants  in  common.  The  language  of 
the  will  is  clear :  the  words  *'  unto  my  execu- 
tors hereinafter  named,"  pointed  the  executors 
out  as  individual  legatees,  and  distinguished 
this  bequest  from  a  bequest  to  a  class.  That 
these  executors  took  the  rendue  as  tenants  in 
common  is  in  effect,  admitted  by  the  defend- 
ants, for  they  are  all  the  representadves  of  the 
two  surviving  executors,  who  are  since  dead  r 
and  if  they  had  taken  as  joint  tenants, 
only  the  representatives  of  one  would  be  e&« 
titled.  There  is  no  case  to  govern  this ;  there 
is  none  in  the  books  like  it  precisely,  but 
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those  ^vhich  have  a  resemblance  to  it  are  in 
favur  of  this  construction^  as  Jckerman  v. 
Jiurrowes;*^  Pyey.  Page;^  (keen  y.  Owen,^ 

Unless  the  executors  were  satisfied  to  take 
the  residue  as  tenants  in  common^  then  it  luay 
be  arrued  that  they  took  no  beneficial  interest 
at  all  in  it.  They  have  in  the  former  part  of 
the  will,  a  legacy  of  100/.  to  each ;  and  it  is 
the  law  of  this  Court,  that  when  a  distinct  le- 
gacy is  f(iven  to  executors  for  their  trouble, 
they  are  excluded  from  any  beneficial  interest 
in  the  residue,  but  are  trustees  therein  for  the 
»ext  of  kin.  Mr.  Roife,  Mr.  Koe,  and  Mr. 
P^s,  Mr.  Jacob  and  Mr.  fFood,  ap^peared  for 
divmnt  defendants.  The  two  surviving  exe- 
cnton  were  joint  tenants;  but  by  an  arrange- 
ment between  themselves,  severed  the  joint 
tenancy,  and  became  tenants  in  common, 
which  gave  the  representatives  of  each  an 
equal  share  in  the  whole  residue.  The  will 
imposed  ver^  onerous  duties  on  the  executors, 
and  gave  them  the  residue  "  to  recompence 
them  for  their  trouble.''  They  took  the  burthen 
as  |oint  tenants,  as  executors  always  do,  and 
so  they  took  the  bounty  given  for  the  trouble 
imposed.  Lord  Thurtow  asked,  in  the  case  of 
Frewin  v.  Rolfe,  ^  whether  there  was  any  case 
to  shew  that  executors  take  a  gift  of  residue 
in  a  different  way  from  the  burthen  of  exe- 
cuting the  will.  An  executor  cannot  take  a 
gift  so  ^ven  at  all,  unless  he  proves  the  wiU, 
for  until  then  he  is  not  an  executor.  The 
words  **  equally  between  them,"  do  not  always 
constitute  tenancy  in  common,  even  in  wilu, 
for  words  will  not  be  construed  to  abrogate 
the  law.  Whut  Lord  Eldon  ssud  in  Jackson  v. 
Jacison,  ®  as  well  as  what  Lord  Thurlow  s<ud 
in  Frewin  v.  Roj/'e,  applies  to  this  case ;  and 
both  shew  that  it  was  the  settled  opinion  of 
these  Judges,  that  executors  take  as  joint  te- 
nants. But  it  was  clearly  the  intention  of  this 
testatrix,  as  of  all  testators,  that  it  is  to  the 
executors  who  survive  and  do  the  duties  im- 
posed on  them,  the  gift  is  given.  It  was  laid 
down  in  Williams'  Law  of  Legacies,  as  in  Ro- 
per's,' that  the  executors  cannot  take  the  gift 
if  they  do  not  act.  This  was  not  a  gift  to  in- 
dividuals, but  to  a  class,  and  was  like  a  gift  to 
two  sisters,  or  to  children,  which  was  a  iuffi- 
dent  description  of  a  class. 

The  Attorney  General,  in  repljr.  The  Question 
then  comes  to  this,  whether  this  is  a  bequest 
to  a  class.  For  the  defendant,  it  is  argued, 
that  the  bequest  is  to  go  in  the  same  way  as  if 
the  testatrix  said,  "  I  give  to  my  children,'*  &c. 
and  that  the  class  is  to  be  proved,  by  seeing 
what  children  are  living  at  the  death  of  the 
testatrix.  But  we  say,  that  if  to  the  gift  "  to 
children,"  a  testator  adds  "  hereinafter  named/' 
and  name  them,  and  then  one  of  them  dies 
before  the  testator,  that  one's  share  is  a  lapsed 
legacy.  •  VHiatever  opinion  this  Court  mav 
come  to  on  the  merits,  the  plaintiffs  are  at  all 
events,  entitled  to  costs  out  of  the  estate.  They 
have  proved  themselves  before  the  master  to  be 
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'next  of  kin,  an  enquiry  being  "directed  for 
that  purpose.  In  suits  of  this  sort  caused  by 
the  obscure  and  doubtful  meaning  of  the  tes- 
tator, the  failing  parties  even  are  entitled  to 
their  costs  out  of  the  estate. 

The  Lord  Chancellor,  in  giving  his  judg- 
ment on  a  subsequent  day,  after  stating  the 
will,  £aid,  that  in  the  preceding  part  of  the 
will,  the  three  persons  were  named  as  indivi- 
dual legatees  or  100/.  each ;  but  in  the  latter 
clause,  they  were  executors,  and  not  as  indi- 
viduals. One  of  the  three  pre-deceased  the 
testatrix,  and  the  question  was»  whether  his 
share  of  the  residue  survived  to  the  other 
two ;  or  in  other  words,  whether  the  whole 
residue  went  to  the  two  who  acted,  or  a  share 
went  to  each  of  the  three  whom  she  appointed 
executors.  It  did  not  appear  to  him  to  be  ne- 
cessary to  decide  whetner  they  took  as  joint 
tenants  or  tenants  in  common.  If  they  took 
the  residue  as  tenants  in  common,  they  took  it 
share  and  share  alike ;  but  even  so,  it  did  not 
follow,  that  on  the  death  of  one  in  the  life 
time  of  the  testatrix,  her  next  of  kin  took  his 
share,  rather  than  the  representatives  of  the 
deceased  executor,  which  would  leave  the 
question  as  decided  in  the  Court  below.  There 
was  no  occasion  to  go  farther  in  this  case  than 
to  examine  in  what  capacity  the  legacy  was 
given.  Was  it  to  them  as  individuals,  or  as  a 
class?  The  clause  was  to  be  construed  like 
other  clauses  in  wills,  upon  thdrown  peculuir 
circumstances.  There  was  no  inflexible  rule. 
Taking  all  the  circumstances  here  into  consi- 
deration, he  would  not  be  wrong  in  saying, 
that  the  testatrix  meant  to  give  the  residue 
to  the  executors  as  a  class,  and  not  as  indivi- 
duals. She  ^ve  a  part  to  them  as  individuals, 
and  part  to  distribute  as  executors.  It  was  for 
their  trouble  in  the  office  of  executors,  the 
residue  was  ^vcn  to  them ;  that  is,  all  of  them 
who  surrived  and  took  that  trouble,  were  to 
have  it.  Great  stress  was  laid  on  the  words 
"equally  between,"  asgivingthe  legacy  to 
tenants  in  common.  ThiEit  may  be  tne  con- 
struction of  the  words  in  some  cases ;  but 
here  the  legacy  was  more  probably  given  to 
them  as  a  class,  and  so  to  them  as  jomt  tenants. 
The  testatrix  was  both  the  writer  and  the  com- 
mentator of  the  will.  As  the  burden  was 
joint,  she  probably  intended  the  bounty  to  be 
so  too.  The  words  '*  equally  between"  did 
not  always  impart  a  leeacy  m  common.  It 
was  said  so  by  Lord  Thurlow,  in  Frewin  v. 
Rol/e,  and  the  same  doctrine  was  laid  down 
in  Armstrong  v.  Eldridge\^  but  these  cases 
did  not  bear  so  strongly  on  the  question  here. 
His  Lordship  examined  among  other  cases  those 
of  Page  V.  Page,  Owen  v.  Owen,  and  Ackerman 
v.  Burrowee;  and  sdd,  that  they  proved  noth- 
ing in  this  case.  A  bequest  to  children  at  the 
testator's  death,  was  a  nequest  to  a  class ;  and 
why  not  also  a  bequest  to  executors.  But  it 
is  argued,  that  being  "hereinafter  named," 
specified  them,  and  destroyed  their  existence 
as  a  class.  But  executors  must  be  named,  for 
they  would  not  otherwise  be  known.    The 
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other  obiectioiis  were  easily  duposed  ot  fke 
gift  of  lOOi,  excluded  the  executors  from  a 
further  ffUt  of  the  residue ;  but  the  addition  of 
the  worcH  ''for  compensation  for  their  trouble," 
Ike.  restored  them.  The  legacy  of  100/.  in 
the  foregoing  part  of  the  mil,  destroyed  their 
clfum  to  the  residue  as  legatees ;  but  the  resi- 
due may  still  go  to  them  as  executors.  The 
testatrix  expressly  rave  the  residue  to  them  as 
executors ;  but  it  cud  not  follow,  that  a  gift  to 
executors  was  to  fhem  in  their  representative 
capacity.  Taking  Into  consideration  the  evi- 
dent intention  01  the  testatrix,  his  Lordiihip's 
mind  was  free  from  all  doubt,  that  the  decision 
of  his  Honor  was  right;  and  he  therefore  dis- 
missed (he  appeal,  with  costs. 

Knu^hi  v«  Gnuld  ftnfi  others^  at  Lincoln's 
Inn,  Dec.  12th  and  Idth,  1933. 
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OPFICfAlr  A88l<>frB9. — ALLOWANCB.^^JURIS- 

dlCTION. 

HM  kjfiwotfflU  Ju4gu  t/ihh  Courts  thai 
the  ullowtmce  unuh  atui  certified  i^  ike 
C9mmimcmr  Cf  benktvifU^  tn  the  qfieiat 
oidgnee^  Mi^  Mcoetkug'  t»  the  gemerel 
rules,  ie  mt  ioke  reeernd  or  reeieu^  bjf 
tkU  Cauri,  uuku  onpreef^f  bad  faith  t» 
the  commimiemert  or  0/tpeeieicireumsimu>' 
tee.  The  third  Judge  woe  fee  remewkmg 
the  elie^euHce^ 

Mr.  Twiie  and  Mr.  Bhntegu  appeared  in 
support  of  a  petition,  prayingthat  the  aUowance 
maJe  by  the  commissioner  below  to  the  official 
assignee  in  this  matter,  mfghtbe  reduced.  The 
petition  was  signed  by  the  creditors'  assignees, 
by  neariy  all  the  cremlorv  of  the  bankrupt,  and 
by  several  bankers  and  other  merchants  in  the 
city  of  London,  wha,  though  nol  creditors  in 
this  particular  maicterv  had  an  interest  m  the 
(|ue8tion  raised  by  the  petition,  as  creditors  of 
other  bankrupts.  The  petition  stated,  that  the 
fiat  agiunst  tne  bankrupt-  was  issued  in  Fe- 
bruary 1833;  the  debtors  to  the  estate  were  403 
in  number,  and  346  of  them  had  paid  the  debts 
demanded  of  them,  without  any  solicitation. 
The  modeof  applica^on  to  them  was  by  a^rinted 
or  llthographea  circular.  If  the  first  cutntiiar 
was  not  answered,  a  second  was  sent ;  and  both 
weresent  through  the  postoffice.  The  estate  had 
realized  18,260?.  whicii  produced  a  dividend  to 
the  creditors-  of  about  Ts.  6</.  in  tbe  pound. 
The  sum  allowed  to  the  official  aaignee  by  the 
commissioner  was  488/.  which  gave  the  former 
41.  hi.  per  day  during  the  whole  of  the  time, 
from  the  commencement  of  his  duties  to  the 
winding  up,  Sundays  only  excepted.  There 
was  no  imputation  cast  on  the  official  assignee, 
nor  on  the  commusioner  who  awarded  this 
sJlowance ;  the  conduct  «f  both  was  above  all 
exception,  and  the  allowance  was  made  ac- 
cordmg  to  the  act*  and  niles,^  of  the  Court; 
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but  being  too  great  for  the  time  and  trouble 
bestowed,  it  was  the  duty  of  the  Court,  the 
learned  counsel  contended,  to  check  such  enor- 
mous expenditure.  One  great  object  of  the 
act  under  which  this  Court,  and  the  official 
assignees,  were  constituted,  was  to  reduce  the 
expences  of  the  old  system.  This  allowance 
far  exceeded  the  costs  of  realizing  a  tmnkrupt's 
estate  of  like  amount,  and  in  like  circum- 
stances, under  that  system ;  and  the  effect  of  it 
would  be,  to  drive  parties  again  to  clandestine 
trust  deeds,  which  it  was  the  policy  of  the 
bankrupt  laws  to  avoid.  As  to  the  junsdictign 
of  the  Court  over  this  question,  they  had  no 
doubt,  and  they  cited  erpnrte  Cundy.^  U  the 
Court  could  not  interpose  in  this  case,  the  con- 
sequence would  be,  that  the  estates  of  bank- 
rupts would  be  at  the  disposal  of  the  commis- 
sioners. 

Sir  George  Roic  had  an  impression  that  the 
commissioner's  certificate  of  this  allowaucc, 
was  a  bar  to  inquiry  here. 

The  Chief  Judge,  and  Sir  John  Crou,  would 
hear  the  matter  further  argued. 

Mr.  Slaekburne  and  Mr.  J.  Ruseell  appeared 
to  argue  the  case  the  day  foUovring,  ou  behalf 
of  Che  official  assignee.  By  the  57th  section  of 
the  Bankruptcy  Court  Act,  the  commissioner 
is  empowered  to  allow  and  order  out  of  the 
bankrupt's  estate  to  the  official  assignee,  such 
sum  as  appears  to  him  iust,  as  a  remuneration 
for  his  services.  By  No.  27,  of  the  general 
rules  and  orders,  for  reirulating  the  practice  of 
the  court  aad  oMDmiHioDenif  the  Kinunera- 
tion  is  defined  to  be  21  per  cent.  The  allowance 
certified  by  the  commissioner  ia  this  case  is  in 
just  accordance  with  the  act  aud  order,  and 
it  is  not  to  be  controled  by  this  Cpurt  unless 
on  proof «f  bad  faith,  or  partiality  in  the  com- 
missioner. Even  if  the  Court  were  to  inter- 
pose, there  was  not  sufficient  evidence  brought 
before  it,  to  enable  it  to  ascertain  whether  the 
allowance  was  just  or  not.    There  should  be 

Eroof  «f  a  wrong  bias  in  the  commissioner, 
efore  the  CVturt  should  interfere.  The  Court 
of  King's  Bench,  which  had  a  controul  over 
magistrates,  repeatedly  decided,  that  even 
error  of  judgment  was  not  sufficient ;  and  that 
a  wrong  bias  should  be  proved  before  that 
Court  overruled  the  decision  of  the  magistrate. 
The  affairs  of  this  bankruptcy  were,  not  yet 
finally  settled;  and  the  commissioner  had  the 
further  dUigence  of  the  assignee  in  contem- 
plation when  he  ordered  this  allowance.  The 
affida/dts  of  accountants  shewed  that  this  ex- 
peace  was  far  less  than  the  realizing  of  such 
an  estate  would  cost,  under  the  old  system  in 
bankruptcy. 

The  Chief  Judge,  and  Sir  George  Rose  had 
not  any  doubt  as  to  the  jurisdiction  of  the 
Court  The  discretion  given  by  the  act,  s.  57» 
to  the  commissioner,  was  limited  by  the  order. 
No.  27 ;  and  the  sum  of  2i  per  cent,  on  the 
estate,  recommended  to  the  commissioner  to 
allow  the  assignee,  was  "  subject  nevertudess 
to  be  increased  or  diminished  in  any  case  under 
special  circumstances,  to  be  referred  to  the 
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Court  of  Review/'  But  there  were  no  circum- 
stancefl  in  thb  case  tbat  called  on  the  Court  to 
alter  the  award  of  the  commiaaioDer,  who  was 
the  best  jndj^e  of  the  remuneration  due  to  the 
assignee.  Hb  certificate  satisfied  them  that 
the  allowance  was  Tost.  This  dedsxon  should 
not  prevent  them  from  examining;  the  allow- 
ance to  the  assignee  in  other  cases,  when 
special  circumstances  called  for  thdr  interpo- 
sition. 

Sir  J,  Crow,  having  tftken  time  to  consider 
his  judgment,  said,  on  a  subsequent  day,  that 
after  reflection  and  a  difigent  perusal  of  the 
affidavits,  lie  found  himself  unable  to  concur 
in  the  judgment  pronounced  by  his  learned 
colleagues.  The  petitioo  emanated  from  the 
assignees  of  the  creditovi ;  and  a  majoritr  of 
the  latter,  nearly  forty,  had  appended  tneir 
names  to  it.  Jt  complained  of  the  amount  of 
the  allowance  granted  by  the  commissioner 
to  the  official  assignee,  and  called  on  the  Court 
to  review  the  same.  He  considered  that  the 
case  Em  parte  Jntkomf,^  was  strictly  similar. 
A  complaint  had  been  there  made  of  the  large 
expense  incurred  in  the  payment  of  account- 
ants ;  and  an  application  was  made  to  the  Fice 
Chancellor,  who  said,  that  he  could  not  enter- 
tain a  <|iiestion  on  the  i^tnnimm  of  allowance, 
that  bemg  left  entirely  in  the  hands  of  the 
commissioners.  In  that  opinion  he  could  not 
concur ;  and  In  sni^rt  of  his  objection  to  this 
doctrinct  of  non-interference,  he  had  the  high 
authority  of  LordEldon^  then  Lord  ChaneeUor, 
before  whom  the  matter  came  on  appeal  His 
Lordship  said,  he  felt  bound  to  look  at  all  the 
circumstances  of  the  case,  and  be  thereby 
guided  in  considering  the  ([uestion  of  amount. 
He  {Sir  J,  Crou,)  adhered  to  the  same  opin- 
ion, and  should  have  felt  it  his  duty  to  inter- 
fere. The  question  was  two-fold,  whether  the 
sum  allowed  should  be  reduced,  or  reviewed. 
His  own  opinion  was,  that  it  ought  to  be  re- 
viewed; and  he  had  come  to  that  opinion, 
because  this  was  the  first  case  of  the  sort  which 
had  come  before  that  Court,  and  gave  a  fit 
occasion  for  a  revision,  with  a  view  to  an  ar- 
rangement for  future  allowances.  The  Court 
was  understood  to  be  probationary ;  the  in- 
troduction of  official  assignees  was  an  entire 
novelty,  and  it  had  been  foreseen,  that  the 
establishment  of  the  rules  must  be  the  result 
of  experience.  The  commissioners  were  men 
of  great  experience,  and  the  scale  of  remune- 
ration to  official  assignees  had  no  doubt  been, 
generally  fit.  In  this  case  the  official  assignees 
appearea  to  have  made  no  charge,  to  have  e»- 
tered  into  no  statement;  the  allowance  had 
been  made  by  the  commissioner  on  a  certain 
scale;  but  the  especial  circumstances  of  the 
case  were  not  likely  to  have  been  known  to  that 
commbsioner.  The  bankrupt's  afiairs  had  been 
well  examined  before  the  issuing  of  ike  Jht 
of  bankruptcy ;  the  accounts  had  been  duly 
looked  over,  and  an  inventory  made  of  the 
efiTects  subsequently  to  the  same,  the  proceeds 
had  been  by  tne  medium  of  cheques  to  a  large 
amotint  given  over  to  the  official  assignee. 


and  by  him  invested  for  the  benefit  of  the  cre- 
ditors under  the  commission.  To  th^se  cir- 
cumstances the  petitioners  had  particnlarlv 
called  the  attention  of  the  Court.  He  woula 
give  no  opinion  as  to  whether  the  sum  awarded 
was  too  much  or  too  little ;  but  he  feared  thitt 
the  public  had  expected  that  the  matter  should 
at  least  have  been  reviewed ;  and  he  thought 
that  such  a  proceeding  would  have  been  more 
satisfactory  to  the  commissioner,  the  creditors' 
assignees,  and  also  to  the  official  assi^ee  him^ 
self;  but  the  judgment  of  the  majonty  of  the 
Court  had  been  already  f^ven,  and  by  their 
decision  it  must  stand;  thepetition  was  there- 
fore dismissed.  {Ea  parte  Tipltfdy,  in  re  Diek^ 
ensoa,  Jun,  23d,  24th,  &  dlst,  1834. 
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GBKDBAL   RB6IBTBB   OF   DBBDS. 

This  Bill  has  been  thrown  out  on  the 
Second  Reading,  there  being  only  45  in  its 
fiavoTt  and  161  against  it. 

COUNTY  BB6ISTBB. 

This  BUI,  on  a  diviuon,  was  also  nega- 
tived, there  being  68  in  8u|)port,  and  125 
in  opposition. 


THE  LORD  CHANCELLOR'S  ORDER 
AS  TO  THE  WHITSUN  HOLIDAYS. 


Monday.  Sth  May,  4  W.  4.  1834. 
Whbrbab  according  to  the  Annual  usage 
the  Offices  belonging  to  this  Court  have 
been  shut  during  the  Whitsun  week :  And 
:wheTea8  by  the  operation  of  the  late  Act  of 
Parliament,  for  the  better  Administration  of 
Justice,  such  week  will  fall  within  TVinity 
Term,  and  no  provision  is  by  the  said  Act 
made  for  that  event :  And  whereas  it  is  ex- 
pedient that  the  Offices  of  this  Court  should 
be  shut  for  a  period  equal  to  that  during 
which  they  liave  been  usually  shut :  His 
Lordship  doth  Order,  that  the  Offices  be- 
longing to  this  Court  be  shut  from  Monday 
the  12th  day  of  May  instant,  to  Saturday 
the  1 7th  day  of  May  instant,  both  inclu- 
sive, and  this  Order  be  entered  with  the 
Registrar  and  set  up  in  the  several  Offices 
belonging  to  this  Court. 

(Signed)  BROUGHAM,  C. 

-^ — ^ ■  — -  -  , 

EXCHEQUER  OF  PLEAS  SITHNGS, 
After  Easter  Term,  1834. 

MIDDLESEX. 

Friday,     -  -  May   9  1  ^^ 

Monday,    ...    12  I     ^        "^  i    . 
Tuesday^.  -  -    -    14  J      Common  Junes. 


LOWDOir. 

Saturday,     •  May  10  "l 
Wednesday,   -    -  14    I  No 

(the  adioumment-day.)  [     Common  Juries. 
Thursday,  -   -    -  15  J 

No  Special  Juries  will  be  taken. 


EQUITY  EXCHEQUER  SDCTINOS. 

At  Gray's  Inn  Hall,  after  Easter  Term, 

1834. 


-1 


r  Petitions  uvder  Acts  of 
Saturday,  May  10  <     Parliament ;  Tithe  cau- 

L     ses. 
Small  V,  Attwood ;  Att- 
,«r  I      J  iA  J     wood  tf.  Small;  Plea  and 

Wednesday  -  -  14  <i     Mo&>oi;  Byorder; pa. 

per  of  Gen.  Business. 
Th««d.y..-15{M»^-JSP^-f"- 


FURTHER  LIST  OF  COUNTRY  PER- 
PETUAL COMMISSIONERS. 

Under  the  Fine  and  Recovery  Act. 


HERTFORDSHIRE. 

J.  S.  Story,  St.  Albans. 
F.  S.  Osbaldestone,  St.  Albans. 
John  Hawkins,  Hitchin. 
Philip  Longmore,  Hertford. 
John  Dollinger,  Hertford. 
Henry  Alington,  Hertford. 
Samuel  Yeasey,  Baldock. 
William  Gee,  Bishop's  Stortford. 
Harry  Groves,  Hemel  Hempstead. 
Thomas  Fellows,  Rickmanswordu 
PhUip  Cowley,  Watford. 
Edward  Pngh,  Watford. 
Thomas  Wortham,  Royston. 
James  Green,  Ware. 
C.  E.  Dampier^  Ware. 

NOTTINOHAMSHIRE. 

John  Mee,  East  Retford. 

George  Marshall,  East  Retford. 

Richard  Hannam,  jun.  East  Retford. 

William  Woodcock,  Mansfield. 

MTilliam  Edward  Tidlents,  Newark. 

Philip  Richard  Falkner,  Newark. 

Robert  Caparn,  Newark. 

Richard  Bridgman  Barrow,  Southwell. 

Isaac  Ludlam,  Tuxford. 

Henry  Owen,  Worksop. 

George  Hopkinson,  Town  of  Nottingham. 

Henry  Enfield,  Town  of  Nottingham. 

William  Cursham,  Town  of  Nottingham. 

William  Hurst,  Town  of  Nottingham/ 

George  Freeth,  Town  of  Nottingham. 

John  Sberbrook  Gell,  Town  of  Nottingham. 

Richard  Parsons,  Mansfield. 
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NORTHAMPTONSHIRE. 

George  Barnham,  Wellingborough. 

W0RCI8TBRBHIRB. 

VTiUiam  Blow  Collu,  Stourbridge. 
Charles  Roberts,  Stourbridge. 
George  Gravsbrook,  Stourbridge. 
Thomas  HaUen,  Kidderminster. 
Adam  Yates  Bird,  Kidderminster. 
William  Brenton,  Kidderminster. 
Charies  Twamley,  Dudley. 
William  Fellows,  Dudley. 


ANSWERS  TO  QUERIES. 


Ccninuiti  XatD. 

OAMINO.     VOL.  YII.  P.  448. 

It  is  not  stated  under  which  of  the  acts  of  9 
G.  4.  c.  61,  and  1  W.  4.  c.  64,  the  ''public- 
house  keeper*'  is  licensed,  (though  I  presume 
under  the  former) ;  but  each  of  tiiose  acts  re- 
stricts the  licensed  person  from  "  suffering  any 
unlawful  game  or  gaming  whatsoever  therein ;" 
consequently,  I  tiu^e  it,  he  is  in  this  case  lia- 
ble to  the  penalty  or  penalties,  according  to  the 
circumstances,  under  which  ever  of  those  acts 
he  is  licensed.  E.  G. 


VOL.  VII. 


VNNBOOTIABLB  PR0MI88ORT  NOTB. 

P.  528. 

1.  BiUs  or  notes  containing  no  words  to  make 
them  assignable  may,  where  the  stamp  laws  do 
not  prevent  it,  be  assigned  so  as  to  give  the 
assignee  a  right  upon  them  against  the  assig- 
nor. Bayley  on  Bills,  p.  120  ;  and  HUl  v. 
Lemt,  Salk.  132.  G. 

2.  There  can  be  no  doubt  but  that  this  note  is 
not  negotiable,  the  words  **  or  order,"  being 
omitted;  and  it  is  plain  from  the  authorities, 
that  unless  those,  or  other  equivalent  words, 
anthoriiing  the  payee  of  a  bill  or  note  to  assign 
it,  be  iBStfted  diendii,  it  cannot  be  trans- 
ferred so  as  to  grive  the  assignee  a  right  of 
action  against  any  of  the  parties  except  ike 
tmSmnerkimiei/:  HiUv.  LewU,  ISalk.  132; 
unless  the  negotiable  words  were  omitted 
by  mistake,  in  ^ch  case  they  may  be  sup- 

flied.  Kerikaw  y.  €o»t  3  Esp.  Kep.  24o; 
0 East, 43S, 7 ;  12 East,  475 :  ioEast,517; 
1  M.  &  S.  217 ;  and  this  being  so,  I  apj^rehend 
there  can  be  no  doubt  but  that  G.  H.  is  liable 
XoJ.K.i  and  that  E,  F.  Is  liable  to  G.  11.  fo  r 
Che  amount  of  the  bill. 

J.  V.  W. 


PQWBR  OF   KBBPERS    OP  PRISONS.     VOL.  Vll. 

P.  512. 

In  answer  to  the  query  of  ^.  H.^  I  refer  him 
to  the  statute  of  4  G.  4.  c.  64,  which  poiats  out 
the  powers  and  duties,  &c.,  of  officers,  of  pri- 
sons. &c.  See  1  Black.  Com.  p.  346,  n.  18, 
Cbitty's  Edition. 

Amicus. 


Ea&i  at  9r0p(rt|f  anOv  Cunbcj^ancUiit. 

MISNOMBR  IN  A  DBBD.  VOL.  VII.   P.  399. 

It  does  not  seem  that  the  validity  of  the  deed 
will  be  affected  by  the  mistake  alluded  to ;  for, 
though  the  parties  ought  to  be  statedand  describ- 
ed!)^ their  proper  ChriNtian  and  Surnames,  pro- 
fessions, and  places  of  residence,  mistakes  in 
thisresfMBCt  wdl  not,  unless  very  gross,  make  the 
deed  void ;  for,  if  the  description  is  sufficient 
to  distinguish  the  person  mentioned  in  the  deed 
from  all  others,  it  will  be  good.  Again,  if  the 
description  of  the  party  named  is  sufficiently 
precise,  so  as  not  to  admit  of  any  doubt  as  to 
his  indentity,  the  mistake  in  the  name  is  not 
material.  4  Cm.  Dig. ;  Smith  v.  Coney,  6  Ves. 
42;  2  Leon.  18.  Proof  might  be  required 
hereafter  that  there  is  no  other  Thomas  Nick- 
son  of  the  same  description  as  that  in  the  deed, 
so  as  to  establish  his  identity.  E.  G. 


BANKRUPTCY. — ^ASSIGNBES  RB8I0NING. 
VOL.  VII.   P.  512. 

The  Court  of  Bankruptcy  would,  I  have  no 
doubt,  remove  an  assignee  at  his  own  request, 
upon  a  petition  being  presented  for  that  pur- 
pose,  stating  a  reasonable  ground  for  his  desire 
to  be  relieved  from  performing  the  duties  of 
his  office ;  but  in  such  a  case  he  will  have  to 
pay  all  the  costs  attending  it,  and  must  give 
security  to  protect  the  estate  against  any  costs 
which  ma]^  arise  in  any  action  or  suit  occasioned 
by  his  retiring ;  he  must  also  permit  the  new 
assignee  to  use  his  name  in  actions  {ex  fmrte 
Thorley,  Buck.  231 ;  3  Madd.  273),  and  pay 
the  costs  of  the  application  to  retire.  Ex  pttrte 
Roberis,  Buck.  46i5.  I.  V.  W. 


AMNUXTTd-^BANKRUPTCT.— VOL.  VII.  P.  612. 

In  reply  to  T.  S.'s  query,  it  appears  to  me 
that  all  T.  S.  has  to  consider  is,  whether  A.'g 
annuity  be  a  debt  or  demand  proeelde  under 
the  fiai  against  B. :  if  it  be  provable,  (and 
I  have  no  doubt  it  is  under  sec.  54,  6  Geo.  4, 
c.  16.)  then  the  mateiial  guide  is  the  121st  sec. 
of  the  same  act,  which  discharges  the  bank- 
rupt, (if  he  obtains  his  certificate)  from  all 
debts  due  bv  him  when  he  became  bankrupt, 
and  /^rom  mI  claims  and  demands  therebf  made 
prmfable  under  the  commission.  It  is  very 
true  that  the  subject  matter,  that  is  "  the  (Con- 
sideration, "  for  the  annuity,  b  not  affected  by 
the  bankruptcy ;  but  the  iecurity  is  most  ma- 
teriaUy  affected;  and  tf  ji.  should  elect  to 
prove  under  ^.'#^/,^.  must  rive  up  his  secu- 
rity to  the  commissioner.  Before  the  late 
bankrupt  act,  6  Geo.  4,  annuitants  could  only 
prove  for  the  arrears  o/interest  up  to  tke  timeof 
the  bankruptcy^  unless  secured  by  a  bond  that 
had  become  forfeited  by  bankruptcy.  2  Ves. 
sen.  498;  Doug.  5^19;  and  if  secured  by  co- 
venant as  well  as  the  bond,  the  grantee  need 
not  have  proved,  but  might  have  relied  upon 
his  covenant,  and  sued  the  bankrupt  after  cer- 
tificate, 1  Doug.  93. ;  but  j4,  having  no  cove- 
nant,   he  must  prove  for  the  value  of  the 
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annuity,  and  if  he  does,  or  not,  I  am  of  opin- 
ion tlMt  the  certificate  of  D.  will  be  a  bar  to 
any  action  commenced  against  liim.  T.  W.  H. 


OBYIBB   TO  WirE.-^HUBBAND'S  POWER. 
TOL.  VII.  P.  512. 

Some  doubts  were  formerW  entertained 
whether  a  married  woman  could  acquire  per- 
sonal property,  except  by  the  intervention  of 
of  trustees;  out  now  I  take  it,  the  case  of 
Parker  v.  Brookes^  9  Ves.  593,  has  dispelled 
those  doubts  ;  for  that  case  has  decideo,  that 
if  personal  property  be  bequeathed  to,  or 
settled  upon  a  married  woman  for  her  separate 
use,  even  without  the  precaution  of  the  inter- 
vention of  trustees,  the  wife's  separate  interest 
will  be  protected  in  Equity  by  tne  conversion 
of  her  husband  into  a  trustee  for  her ;  and  if 
this  be  the  law,  the  wife  may  of  course  hold 
the  leasehold  house  against  her  husband  and 
his  liabilities,  and  may  upon  the  authority  of 
Fettppiace  v.  GorgeM,  1  Ves.  46 ;  3  Bro.  C.  C. 
8,  S.  C,  dispose  or  the  same  by  will  mthout  the 
assent  of  her  husband.  I.  V.  W. 


QUERIES. 


%jif»  fl(  9r0|i(rtff  snlr  C0nfie(andtifi. 

PBBSUMBD  DBATH  OF  LBGATBB. 

ji.  B.,  who  died  in  1809,  bv  his  will  (after 
leaving  a  large  sum  to  his  wife)  bequeathed  a 
sum  of  money  to  be  divided  amongst  such  of 
his  mnd-rchildren  as  should  be  living  at  the 
deatli  of  lus  wife.  She  died  about  three  years 
ago,  and  the  sum  was  equally  divided  amongst 
the  several  grand-children  accordingly,  except 
one  share  due  to  C.  i>.  who  went  to  sea  in  the 
year  1819,  and  has  not  since  been  heard  of. 
The  executor  now  refuses  to  divide  the  share 
of  C.  Z>.  with  the  other  grand-children,  d- 
though  they  have  offered  to  indemnify  him 
for  so  doing;  he  alledgingit  is  possible  nemay 
not  be  dead.  Can  any,  and  what  procediags,  be 
taken  by  the  other  grand- childreu,  to  compel 
the  executor  to  divide  (7«  D.'s  share  between 
them,  as  there  can  be  no  doubt  he  has  been 
dead  many  years  ? 

An  old  Subscbxbbb. 


LBA8EH0LD6. 

It  has  been  frequently  discussed,  whether  a 
imrchaser  can  require  'the  production  of  the 
title  of  the  lessor  $  can  any  of  your  correspon- 
dents inform  me  whether  the  point  is  yet 
•ctded?  E.  O. 


OUK. 

^  Is  there  any  penalty  for  carrying  a  gun  for 
killing  fieldfares  and  other  birds,  not  game; 


vleA  is  the  party  liable  to  any  summary  j)ro' 
cess  before  a  magistrate  for  so  doing? 


IHE  EDITOR'S  LETTER  BOX. 


We  cannot  agree  with  "  A  Youiur  Student," 
that  the  reports  of  cases  at  Nisi  rrius  ars  to 
be  compared  in  value  with  the  decinons  of  the 
Courts  at  Westminster.  His  other  suggestion, 
as  to  extending  the  advantitf  e  of  cheap  reports, 
shsll  be  considered ;  but  we  mcline  lo  ttunk  that 
the  selection  of  parliamentary  intelUgence  can- 
not be  curtailed-  It  is  true,  tbit  sooner  or  later, 
Uie  prominent  alterations  in  the  law  are  stated 
in  the  newspapers ;  but  they  are  given  for  the 
general,  and  not  the  professional  reader. 
Besides,  ours  Js  a  book  of  legal  reference,  and 
would  be  incomplete  without  the  iaformatioa 
alluded  to. 

The  offer  of  C.  (which  we  do  not  exactly 
comprehend,  as  addressed  either  to  the  Editor 
or  Proprietors  of  this  Work,)  may  be  acceptable 
to  some  of  our  readers ;  but  there  is  no  other 
method  of  communicating  the  proposal  to 
them,  than  by  an  advertisement,  which  the  pub- 
lisher will  recdve  in  the  usual  course. 

In  preparing  a  statement  of  the  Contents 
and  index  to  the  seventh  volume,  now  eoni^ 
pleted,  we  cannot  perceive  any^  departure  from 
the  useful  features  of  the  original  plan  of  Uie 
work.  We  flatter  ourselves,  indeed,  that  ex- 
perience has  enabled  us  in  some  degree  to  im- 
prove it ;  and  in  answer  to  a  correspondent, 
who  sighs  over  some  of  our  earlier  articleSp 
as  no  longer  continued, -^we  may  assure  him 
that  the  last  twelve  months  in  particular,  ha» 
afforded  a  test  of  the  approbation  in  wiiich 
our  labours  are  held,  that  "  speaks  volumes." 
Albeit,  we  thank  him  for  his  weU  meant  sug- 
gestions. 

I.  O.  U.  suggests  that  the  Perpetual  Coo^ 
missioners  cannot  act  out  of  the  limits  for 
which  they  are  appointed.  If  a  married  wo- 
man residing  (and  having  an  csstate)  inSusser, 
come  into  Kent,  KentiA  Commissioners  may 
take  her  aeknowledgracnt  in  Kent,  but  they 
cannot  (he  conceives)  take  her  acknowledg- 
ment m  Sussex.  3  &  4  W.  4.  c.  74.  s.  b2.  if  e 
marginal  note  in  the  act  is  incorrect.  He  adds, 
that  the  api>ointment  is  (pursuant  to  s.  81)  for 
a  local  division ;  and  he  contends  that  aClem- 
missioner  cannot  act  beyond  the  anthority  of 
his  appointment. 

The  Queries  and  Answers  of  K.  t  T.  H.  C. ; 
''  Cantero  ;*'  C.  S.  B.  j  and  a  **  Subscriber  Uk 
B.  B.,"  have  been  recdved. 

We  concdve  that  A.  B.  C.  should  make  Ins 
personal  appearance  in  Oray's  IniL  llw  ex- 
ercises are  matter  of  form,  and  the  entertatn- 
ment,  matter  of  choice. 

The  remarks  of  A.  B.  on  the  Inns  of  Courts^ 
will  probably  be  inserted  next  week. 


STfie  Utqul  ^h^tvhtv< 
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No.  CCV. 


-**  Qaod  magis  ad  Nos 


Fertinet,  et  nescire  malum  est,  agitamuB« 


HORAT, 


THE  DEFEAT  OF  THE  GENERAL 
REGISTRY  BILL, 


Thb  General  Registry  Bill  haa  been  again— 
a  foorth  time — rejected  by  the  House  of 
Commons.  The  debate  on  ft  was  longer, 
and  the  majority  greater,  than  at  any  pre- 
ceding time.  In  a  house  of  205,  One  hux- 
DBED  AND  8IXTY-ONR  mcmbcrs  votcd  against 
it,  and  only  Forty- four  for  it,  giving  a 
majority  of  One  hundred  and  sixteen  against 
it.  *  This  event  is  deplored  by  the  liegis- 
try  party  as  a  triumph  of  prejudice,  igno- 
rance, and  professional  influence.  It  is  to 
be  observed,  however,  that  the  majority  is 
composed  of  men  of  all  parties,  men  of  li- 
beral and  reforming  principles,  men  accus- 
tomed to  think  for  themselves,  and  by  no 
means  over  careful  of  the  interests  of  the 
legal  profession.  How  then  is  it  that  in 
this  instance  alone  they  have  suffered  them- 
selves to  be  misled  ?  How  does  it  happen 
that  on  this  single  occasion  motives  have 
influenced  them  which  actuate  them  on  no 
other  ?  Is  it  reasonable  to  suppose  this  to 
be  the  case  ?  The  indisputable  fact  is,  that 
the  question  has  lost  ground  since  the  last 
debate ;  that  the  more  it  is  examined  the 
less  favor  does  it  find  ;  that  the  disadvan- 
tages of  the  plan,  in  the  opinion  of  the 
House,  infinitely  outweigh  the  advantages. 
It  is  against  the  whole  history  of  politics, 
to  find  an  opinion  founded  on  ignorance  and 
prejudice  gain  ground,  the  more  it  is  dis- 
cussed ;  and  yet  this  is  the  state  of  the 
opinion  against  a  registry.  We  have  always 
said  that  the  first  feeling  on  the  subject  is 
in  its  favour,  but  the  more  mature  and  deli- 

r 

^  la  the  last  year's  debate,  the  numbers 
were  as  follows :  Against  the  bill,  82 ;  for  it,  69  : 
Majority,  13.  " 
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berate  after-thought,  is  against  it.  It  is 
idle,  therefore,  to  rail  on  the  opponents  of 
the  measure,  and  to  stigmatize  them  as 
acting  from  prejudiced  or  sordid  motives. 
They  have  in  fact  found  the  introduction  of 
the  plan  so  surrounded  with  difficulty  that 
they  have  been  unable  to  assent  to  it.  ^  This 
has  been  shewn  over  and  over  again  ip 
these  pages ;  and  we  have  been  ready  to 
maintain  our  opinion  firmly,  but  temperate- 
ly. We  have  never  imputed  improper  mo- 
tives to  the  friends  of  the  plan ;  we  have 
been  ready  to  discuss  every  argument  ad- 
vanced in  its  fa.vor,  with  a  desire  to  ascer- 
tain its  real  weight;  and  although  we  can- 
not help  feeling  considerable  pleasure  at 
the  result  of  the  late  debate,  to  which  we 
trust  we  have  on  our  parts  humbly  assisted, 
yet  at  this  last  stage  we  are  willing  again 
to  see  what  are  the  arguments  employed  in 
support  of  the  bill,  claiming  the  privilege 
of  noticing  those  used  against  it,  which  cer- 
tainly appear  to  us  to  preponderate,  as  well 
in  number  as  in  merit. 

The  measure  was  introduced  by  Mr. 
Brougham,  who  after  making  some  general 
reflections,  and  declining  to  go  into  details, 
said  that  he  would  give  one  instance  of  the 
evils  of  non-registry,  which  he  said  "  would 
be  better  than  a  host  of  abstract  argu- 
ments :" 

"  On  the  occasion  of  a  marriage  between  a 
gentleman  and  a  lady,  it  was  provided  in  the 
marriage  articles  that  any  money  which  might 
come  to  the  wife  should  be  conveyed  to  trustees 
for  her  use,  under  certain  provisions.  The 
father  of  the  lady  died,  and  he  left  upwards  of 
half  a  million  of  money,  which  he  directed  by 
his  will  trustees  to  convey  to  the  use  of  his 
daughter  for  her  life.  Here,  then,  she  took  a 
life  interest  in  the  property.  Well,  after\vard8 
this  lady  and  her  husl>and  fell  into  embarrassed 
circumstances,  and  hwving  exhausted  all  their 
'  C 
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a?ailable  funds  in  the  first  instance,  they  were 
compelled  to  seek  further  assistance  from  her 
friends,  and  a  large  sum  was  raised  accordingly 
lor  the  benefit  of  her  husband's  creditors.  All 
this  while  the  marriage  settlements  were  slum- 
bering in  the  tin  box  of  an  attorney ;  and  the 
trustees  had  allowed  the  money  to  be  raised 
upon  the  life-interest.  An  action  had  been 
brought  against  the  trustees  for  not  having 
conveyed  the  money  according  to  the  settle- 
ments ;  and  if  this  succeeded,  then  innocent 
men  would  be  made  answerable  for  a  sum 
frightfully  large.  Here  it  was  obvious  there 
was  no  fault  in  them  ;  the  mischief  arose  from 
the  want  of  a  ref^istry^for  had  there  heen  one, 
the  money  could  not  have  b^en  raised  on  such 
security  as  would  have  been  proffered. 


tt 


Unluckily,  however,  for  Mr.  Brougham's 
selected  instance,  the  mischief  there  men- 
tioned would  not  have  been  cured  by  his  re- 
gistry bill,  which  applies  only  to  deeds  re- 
lating to  real  property,  and  would  not  have 
embraced  the  settlements  referred  to.  The 
learned  gentleman  next  made  the  following 
very  candid  admission : 

"  The  object  of  the  bill  was  to  make  regis- 
tration general,  and  to  simplify  the  mode  of 
re^tration.  Now,  as  to  the  latter  branch  of 
the  object,  it  was  quite  dear  that  if  a  multi- 
plicity of  deeds  were  to  be  registered  in  one 
office,  unless  there  were  the  nicest  order  and 
the  most  admirable  plan  and  method,  such  in- 
tolerable confusion  must  arise;  so  great  and s ft 
grievous  would  be  the  risk  of  overlooking  a  deed, 
that  the  security  of  property  would  be  most  se- 
riously compromisea.  He  admitted  that  unless 
the  mode  ot  registering  deeds  were  to  be  made 
perfectly  simple,  and  altogether  free  from  the 
chances  of  con^sion,  no  greater  curse  could 
befall  the  country  than  the  enforcement  of  a  ge- 
neral system  of  registration,'* 

Now  although  we  should  grant  that  the 
plan  proposed  by  the  present  bill  is  the  best 
that  can  be  devised,  will  Mr.  Brougham  as 
a  prudent  man,  ask  us  to  run  the  risk  of 
trying  it — for, it  is  as  yet  untried — at  the 
hazard  he  has  so  vividly  described?  It 
might  succeed ;  but  suppose  it  should  fiedl — 
suppose  that  in  practice  there  was  not  the 
"  nicest  order,"  and  the  "  most  admirable 
method,"  why  then  it  is  granted  that  a  re- 
gistry would  be  the  greatest  curse  ever  in- 
flicted on  the  country.  The  rest  of  the 
learned  mover's  speech  was  chiefly  directed 
against  the  county  register  bill,  to  which 
for  the  present  we  shall  not  address  our- 
selves. 

Mr.  Heathoote  was  the  next  speaker.  He 
opposed  the  bill  with  considerable  ability,  but 
as  his  arguments  have  been  already  given 
in  our  work,  we  shall  not  re -quote  them. 
He  mentioned  that  on  the  evening  of  the 


debate  (Wednesday  the  8th  instant)  mopg 
than  a  hundred  petitions  had  been  presented 
against  the  bill. 

Mr.  Cayley  next  addressed  the  House,  in 
support  of  his  own  bill,  for  a  County  Regis- 
try, which  he  moved  as  an  amendment  to 
the  original  motion.  As  nearly  all  the  ob- 
jections to  a  General  Registry,  appear  to 
us  to  apply  to  a  County  Registry,  besides 
many  additional  ones,  we  shall  not  at  pre- 
sent further  advert  to  it.  At  the  same  time 
we  are  free  to  admit  that  Mr.  Cayley 's 
speech  was  able  and  elaborate. 

Sir  George  Strickland  threw  himself  with 
great  spirit  into  the  debate.  We  cannot 
resist  quoting  a  considerable  portion  of  his 
speech. 

^'  Had  the  system  been  fairly  tried  ?  Had  there 
ever  been  an  attempt  made  to  enforce  from  any 
man  the  possession  of  his  title-deeds,  aud  cotn- 

Ecl  him  to  deposit  them  in  a  great  office  in 
rondon?  He  was  aware  that  hon.  members 
would  tell  him  there  was  no  intention  of  coin- 
pelfiiig  people  to  send  up  their  deeds.  Oh  ! 
true,  not  compel  him ;  but  if  a  man  did  not  do 
so,  he  would  lose  his  estate,  that  was  all.  Thus 
were  they  called  upon  hastily  to  make  an  im- 
mense alteration  in  the  law,  and  one  perfectly 
novel,  and  one  which,  leading  as  it  must  do,  to 
the  disclosure  of  men's  private  affairs,  must  be 
attended  with  the  worst  effects  upon  commer- 
cial credit.  He  would  b^  their  attention  to  a 
short  extract  from  the  report  of  1829,  which  he 
considered  very  material: — 'We  are  aware  of 
the  numerous  and  weighty  obstacles  to  so  novel 
and  extensive  a  plan  in  a  country  of  so  great 
an  extent  as  England,  where  transfers  of  land 
are  more  frequent  than  in  any  other  part  of  the 
globe,  and  where  the  disclosure  of  private 
affairs  may  be  dangerous  to  commercial  cre- 
dit.' Tlte  opinion  of  Lord  Hale  would  be,  he 
thought,  not  unacceptable  to  the  house,  on  a 
subject  respecting  which  that  distinguished 
person  was  so  well  qualified  to  judge ;  it  was 
as  follows : — '  If  the  inconvenience  mtroduced 
by  it  should  be  found  greater  than  the  benefit 
it  gives,  then  the  remedy  is  to  be  rejected.' 
Surelv  there  was  not  a  man  in  that  house  who 
would  not  be  perfectly  ready  to  admit  that  that 
was  the  only  sound  view  to  take  of  such  a  ques- 
tion ;  it  was  a  choice  of  evils,  and  he  believed 
that  the  minds  of  the  house,  as  well  as  of  the 
public,  were  completely  made  up  as  to  the  side 
on  which  the  balance  of  inconvenience  lay. 
The  question  really  resolved  itself  into  this,— 
were  they  prepared  to  encounter  all  the  incon- 
veniences of  which  they  had  full  notice,  and 
of  which  they  could  form  a  just  estimate,  for 
the  sake  of  avoiding  those  rare  instances  of 
disadvantage  which  confessedly  did  arise,  but 
which  were  neither  so  numerous  nor  important 
as  those  which  might  be  set  down  on  the  other 
side  ?  Much  of  the  argument  with  which  he 
had  to  contend  ivas  founded  upon  an  assump- 
tion that  deeds  wc^  frequently  suppressed. 
He  happened  to  be  able  to  refer  them  to  the 
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evidence  of  a  conveyancer  who  for  many  years  i 
kad  practised  in  Chester ;  that  gentleman  was 
Mr.  Byrkenshaw  Thomas,  and  he  stated '  from 
a  lon^  practice  of  forty-seven  years,  I  have 
known  one  solitary  insta  icc  of  a  suppression 
of  a  deed,  but  never  one  instance  of  any  loss 
beinf(  sustained  in  consequence.'  After  dwel- 
\infi  upon  the  high  character  which  Mr.  John 
Bell  enjoyed  in  the  profession  of  the  law, 
he  quoted  the  following  evidence  of  that 
l^entleman :  '  I  have  always  entertained  great 
doubt  of  the  practicability  of  establishing  a 
(general  registry,  without  it's  occasioning  more 
evils  than  it  would  remedy.  I  fear  the  costs 
of  search,  and  the  carelessness  of  persons  mak- 
ing the  search.  If  we  register  by  the  names 
of  grantors — John  Brown  has  granted  to  R. 
Smith,  who'  has  conveyed  to  James  Wilson,  or 
other  names  of  like  frequent  occurrence,  and 
the  f^stry  comprehends  a  large  district, 
it  must  be  the  business  of  a  life  carefully  to 
examine  the  deeds.'  Mr.  John  Bell  likewise 
^d, '  If  I  understand  the  system  of  roots  and 
aymbols,  I  should  be  in  favour  of  the  plan.  I 
think  I  understand  it.  I  am  not  sure  that  I 
do  understand  it.'  Let  the  house  only  look 
to  the  difBculties  which  must  arise  for  manag- 
ing an  office  for  twenty  years,  in  the  course  of 
wfuch  time  it  was  calculated  that  no  fewer 
than  1,500,000  deeds  might  be  registered.  Let 
them  also  look  at  the  difficulties  of  tracing  out 
every  original  title,  every  union,  every  dis- 
union, every  reunion  of  the  several  parts  of 
tho  same  estate, — ^let  them  recollect  all  the 
embarrassn^nts  and  difficulties  which  must 
thence  arise,  and  let  them  pause  before  they 
agreed  to  any  such  violent  change,  any  such 
wide  departure  from  the  ancient  practice  of 
the  law." 

Mr.  Lynch  was  the  next  speaker.  We 
vnll  give  him  the  credit  of  making  this 
year,  as  he  did  the  last,  the  best  speech  in 
flavor  of  the  bill.  His  efforts,  however,  were 
chiefly  directed  to  prove  the  advantages  of 
A  Metropolitan  over  a  Local  Registry. 

Lord  Morpeth,  Mr.  Sanford,  Mr.  W. 
Duncombe,  Mr.  Pease,  Mr.  Tooke,  Mr. 
Felham,  Mr.  Pryme,  severally  opposed  the 
bilL  On  the  other  hand,  Mr.  J.  RomiUy 
gave  an  equivocal  assent  to  some  sort  of  plan 
for  a  Registry*  Lord  R.  Grosvenor  declar- 
ed that  Mr.  Bell  and  Mr.  Duckworth  had 
relieved  his  mind  from  all  doubt  on  the  sub- 
ject. The  Solicitor  G^eneral  supported  the 
plan,  but  dwelt  chiefly  on  the  inconveniences 
of  the  present  doctrine  respecting  notice, 
which  we  are  perfectly  willing  to  see  remov- 
4edp  but  not  by  means  of  a  General  Registry. 
Lastly,  Sir  W.  Home  declared  that  although 
liiB  private  opinion  was  against  a  Registry, 
yet  nevertheless  he  would  not  allow  that  to 
prevent  his  voting  in  fiavor  of  the  bill. 

And  now,  having  thus  disposed  of  the 
principal  argumenis  pro  and  con,  one  word 
more  to  the  supporters  of  the  measure. — 


When,  we  wish  to  know,  will  they  take  an 
answer  }  When  will  they  be  satisfied  that 
the  plan  will  not  do  ?  Year  after  year  they 
smuggle  a  bill  into  the  House ;  year  afteryear 
they  get  it  be-puffed  and  be-articled ;  they 
protest  it  is  the  prettiest  bill  in  the  world ; 
that  all  who  will  not  fedl  down  and  worship 
it  are  either  fools  or  knaves ;  nevertheless, 
year  after  year  it  is  rejected :  no  sooner  is 
a  debate  hazarded  on  it  than  it  is  extin- 
guished. Each  time  makes  the  chance  of 
its  success  more  remote.  Let  us  recom- 
mend its  friends,  therefore,  to  lay  it  by  for 
the  present,  if  not  for  ever.  Let  them  have 
all  the  credit  of  being  the  would-be  fathers 
of  a  fanciful  project,  which  is  scouted  by 
all  men  of  experience  on  the  subject  to 
which  it  relates.  Let  them,  whilst  they 
look  with  envious  eyes  to  the  institutions  of 
every  other  country,  lament  the  bad  taste 
of  their  own ;  but  let  them,  as  well  for  their 
own  credit  as  that  of  their  scheme,  not 
attempt  to  introduce  a  measure  which  is  as 
certain  of  -meeting  the  disapprobation  of 
every  person  acquainted  with  the  subject  in 
its  progress,  as  it  is  of  ultimate  defeat. 


TABLE  OP 
PRECEDENCE  OP  THE  BAR. 


Thb  recent  alteration  as  to  Serjeants, 
which  we  have  already  mentioned  (see  ante, 
pp.  15  and  18)  has  varied  the  Table  given 
by  Blackstone  in  the  3d  volume  of  the  Com- 
mentaries, p.  28,  n.  It  may  be  useful  to 
give  the  Table  as  it  now  stands,  which  vrill 
be  found  to  be  as  follows : 

1 .  The  King's  Premier  Seijeant*  (so  con- 
stituted by  special  Patent). 

2.  The  King*s  Ancient  Serjeant,  or  the 
eldest  among  the  King's  Seijeants. 

3.  The  King's  Advocate  General. 

4.  The  King's  Attorney  General.** 

5.  The  King's  Solicitor  General. 

6 .  The  King's  Seijeants. 

7.  The  present  King's  Counsel,  accord- 
ing to  seniority,  with  the  Queen's^ At- 


*  This  office  has  not,  we  believe,  been  re- 
centlyfiUed  up  In  England: 

i>  The  Lord  Advocate  of  Scotland  lately 
churned  precedence  in  the  House  of  Lords 
over  the  King's  Attorney  General  for  England 
(see  7L.  O.  466,  505).  It  seems,  however,  to 
be  now  settled,  that  his  professional  rank  is 
after  the  KiniB^'s  Attorney  General,  but  before 
the  King's  Solicitor  General. 

c  If  the  Queen's  Attornev  or  Solicitor  Ge- 
neral be  a  King's  Serjeant,  he  of  course  takes 
rank  as  such. 
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.  tomey  and  Solicitor>  down  to  and  in- 
cluding Mr.  Ba%ay. 

8.  The  following  Serjeants  at  Law. 

Vitruvius  Lawes,  Thomas  D'Oyley, 
Thomas  Peake,  William  St.  Julien 
Arabin,  John  Adams,  Thomas  Andrews, 
Henry  Storks,  Ebenezer  Ludlow>  John 
Scriven,  Henry  John  Stephen,  Charles 
Carpenter  Bompas,  Edward  Goulbum, 
George  Heath,  John.Taylor  Coleridge, 
and  Thomas  Noun  Talfomrd,  Esqs.<^ 

9.  King's  Counsel,  jmiior  to  Mr.  Balguy. 

10.  Serjeants  at  Law  not  named  in  the 
warrant,  and  Serjeants  who  may  be 
created  in  fiiture. 

11.  The  Recorder  of  London. 

12.  The  Advocates  of  the  Civil  Law. 

13.  Barristers,  according  to  their, senior- 
ity. 


REVIEW. 

An  Essay  t^n  the  Law  respecting  Husband 
and  Wife,  By  Henry  Prater,  Esq.  of 
the  Middle  Temple,  Barrister.  Saunders 
and  Benning,  1834. 

This  is  rather  a  dissertation  on  the  defects  of 
thelaw  of  Husband  and  Wife,  and  suggestions 
for  its  alteration  and  improvement,  than  a 
practical  treatise  on  its  present  state.  "  No 
branch  of  jurisprudence  (says  Mr.  Prater), 
is  more  intimately  connected  with  the  hap- 
piness of  fiunilies  and  that  of  society  in  ge- 
neral, than  the  law  respecting  the  relation 
of  husband  and  wife.  It  is  therefore  en- 
titled to  the  peculiar  attention  of  those  who 
are  engaged  in  revising  and  improving  our 
laws.*'  The  object  of  the  Essay  is  to  no- 
tice such  parts  of  the  law  as  appear  to  re- 
quire amendment:  1st,  with  respect  to  the 
Contract  of  Marriage,  and  its  Dissolution : 
and,  2dly,  the  Rights  of  Property  between 
Husband  and  Wife.  The  author  had  been 
requested  some  time  ago  by  Mr.  Tjrrrell, 
one  of  the  Real  Plroperty  Commissioners, 
to  collect  such  points  on  the  subject  as 
might  appear  to  deserve  consideration, — 
and  this  publication  is  the  result  of  the 
autiior's  labors,  which  he  has  arranged  in 
the  following  order : 


^  These  fi^entlemen  are  named  in  the  Royal 
warrant,  ^ven  ante,  p.  15.  They  include  all 
the  present  Serjeants  at  Law  in  practice.  The 
other  members  of  that  learned  body  are: 
Baker  John  Sellon,  W.  H.  Praed,  William 
Rough,  William  Frere,  and  William  Firth, 
Esqrs. 


Iff. — FFitk  respect  to  person. 

The  Contract  of  Marriage — ^Marria^es  in 
England — Impediments — The  prohibited  de- 
grees— Bigamy — Lunacy — ^The  Marriage  Act 
— Differences  in  the  law  respecting  Marriages 
in  Scotland,  Irelandj  and  the  Colonies — Mar- 
riages of  the  Quakers  and  Jews — Marrii^es 
of  the  Dissenters— One  general  law  proposed. 

The  Dissolution  of  Marriage — ^Absolute 
divorce — ^Punishment  for  Adultery — ^Partial 
divorce — Separation  by  deed,  ana  judioal 
sentence. 

2nd. — fnth  respect  to  Property, 

Real  Property — Considered  in  the  report  of 
the  Real  Property  Commissioners — Rights  of 
the  husband— Curtesy — Modes  of  disposition 
of  the  wife's  estate — Rights  of  the  wife- 
Dower — ^Articles  and  settlement. 

Personal  Property— Rights  of  the  wife  in  her 
husband's  property. 

Rights  of  the  husband  in  the  wife's  property 
— At  common  law — Chattels  real — Personal 
chattels  in  possession — Paraphernalia— Choacs 
in  action — \Vhere  the  right  of  action  is  imme- 
diate— Where  it  is  future — The  impossibility 
of  disposing  of  the  wife's  reversionary  chosc^i 
in  action — Severity  of  the  law  respecting  perso- 
nal property  towards  married  women — ^wife's 
equit)'  to  a  settlement — Insufficiency  of  it — 
Tne  rules  of  the  civil  law — Alteration  pro- 
posed— Settlement  of  a  term  to  the  separate 
use  of  a  married  woman. 

Liabilities  of  the  husband  for  the  debts  of 
the  mfc — His  liability  for  debts  before  mar« 
riage — ^After  marriage — ^Where  the  wife  is  an 
executrix — Where  she  has  deserted  her  hus- 
band—Where  the  husband's  misconduct  obliges 
her  to  go  from  home — ^Where  she  has  commit- 
ted admterjr. 

Of  the  nghts  and  liabilities  of  the  wife  with 
respect  to  l^r  separate  property — ^Principle  of 
separate  property — Objections  to  it — Not  lia- 
ble for  the  wife's  debts — Suggestion  that  it 
should  be  liable — Unalienable  provision — 
Powers  of  the  wife  of  an  alien  who  has  de- 
serted her— Of  the  wife  of  a  native— Of  a  wife 
divorced  h  mensm  et  toro. 

The  Appendix  contains— 1.  Propositions 
respecting  curtesy  —  2.  A  married  woman ';$ 
power  of  disposition — 3.  Dower^.  Wills  of 
husbands  and  wives. 

In  stating  the  prohibited  degrees^  Mr. 
Prater  observes  that  the  objections  to  thoee 
degrees  are,  first,  that  they  are  not  suffici- 
entiy  settled;  and,  next,  that  they  are 
constantiy  evaded.  Some  of  them  depend 
on  the  canons  of  1603,  which  were  never 
confirmed  by  Parliament.  He  thinks  they 
should  be  reconsidered,  well  defined,  and 
then  strictly  enforced. 

On  the  inconvenience  of  allowing  mar- 
riage to  continue  a  religious  rite,  contain- 
ing within  itself  a  civil  contract,  and  still 
permitting  the  rite  to  be  performed  by  all 
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the  VBzioiifi  sects  which  exist  in  this  coun- 
try, Mr,  Prater  observes : 

"It  would  obviously  be  tantamount  to  a  ge- 
neral licence  for  the  solemnization  of  clandes- 
tine marriages.  And  this  would  be  no  less 
detrimental  to  the  Dissenters  than  to  our  own 
Church.  Perhaps  it  is  scarcely  the  province 
of  one  so  inexperienced  as  myself  to  hazard  a 
suggestion  on  this  head ;  but  if  I  may  venture 
to  do  so,  I  would  propose,  with  a  view  of  re- 
conciling the  different  opinions  on  the  subject, 
that  the  double  contract  implied  in  our  pre- 
sent marriage-ceremony  should  be  solemnized 
in  two  separate  and  distinct  forms ;  of  which 
the  first  should  be  religious,  and  the  second 
ciyU.  Nor  might  it  be  inexpedient  that,  at 
law,  reliance  should  be  placed  upon  the  latter 
of  these  ceremonies  alone.  StiU  it  would  be 
proper  to  require  that  no  parties  shall  be  allow- 
ed to  solemnize  marriage  before  the  civil  au- 
thorities without  producing  a  certificate  from 
a  clergyman  or  minister  of  the  church  or  sect 
to  which  they  belong,  that  the  marriage  has  been 
previously  solemnized  in  a  religious  form :  or, 
if  they  would  not  produce  such  a  certificate, 
they  should  be  required  to  sign  a  written  de- 
<daration,  that  according  to  their  tenets  mar- 
riage is  a  mere  civil  contract,  and  ought  to  be 
solemnized  without  any  religious  form  what- 
erer.  Such  a  mode  would  preserve  the  solem- 
nities of  ■  religious  ceremony  to  all  by  whom 
they  might  be  thought  necessary  or  useful : 
wlme  those  who  might  disregard  them  would 
be  compelled  to  declare  that  they  consider 
them  unnecessary." 

Mr.  Prater,  after  considering  the  question 
of  Divorce,  the  grounds  on  which  it  is 
granted,  and  the  procedure  in  the  various 
courts  before  it  can  be  completed,  intimates 
his  opinion  that  it  would  be  best  to  short- 
en the  process,  and  lessen  the  expense  of 
obtaining  a  divorce  in  England.  In  regard 
to  punishing  the  wife  or  husband  for  adul- 
tery, by  forfeiture  of  property,  he  suggests, 

"  That  where  a  husband  obtains  a  divorce 
from  his  wife  for  her  adultery,  she  ought  not 
to  retain  any  interest  whatever  in  his  property; 
in  other  words,  that  she  ought  to  forfeit  her 
jointure  and  pin-money  as  far  as  either  of  them 
may  be  derivable  from  his  estates.  It  has  been 
doubted,  however,  whether  the  loss  of  the 
wife  should  not  extend  to  her  own  property  as 
well  as  to  the  provision  which  she  may  derive 
from  her  husband.  And,  doubtless,  the  injury 
inflicted  on  the  husband  and  children  by  her 
misconduct  deserves  in  general  the  severest 
punishment.  But  cases  of  this  nature  vary  so 
much  in  thdr  circumstances,  that  it  is  difficult 
to  suffgcst  a  rule  which  can  be  fairly  applied  to 
all  of  them.  Perhaps,  therefore,  it  would  be 
preferable  to  empower  the  ecclesiastical  judge 
to  refer  the  settlement  to  the  Lord  Chancellor, 
in  order  that  it  might  be  remodelled  as  the 
guilt  of  the  party  might  deserve,  or  the  altered 
situation  of  the  famuy  require.    This  sugges- 


tion bears  an  analogy  to  the  rule  which  confers 
on  the  Chancellor  a  discretionary  power  of 
protecting  his  wards  by  a  settlement  of  their 
property ;  and  to  that  section  of  the  last  mar- 
riage act,  which  extends  this  sort  of  protec- 
tion, under  certwn  circumstances,  to  mmors  in 
general." 

In  considering  how  to  prevent  the  offence 
of  Adultery,  the  author  holds  that  this  will 
be  best  effected  by  not  permitting  a  woman 
who  has  been  divorced  for  adultery,  to 
marry  with  the  adulterer.  He  does  not 
think  that  the  same  reasons  apply  to  pre- 
vent her  from  marrying  with  any  other 
person ;  but  if  the  temptation  to  marry  the 
adulterer  be  removed,  tie  crime  would  pro- 
bably be  less  frequent. 

The  subject  of  partial  divorce,  or  sepo^ 
ration,  is  also  noticed,  and  we  extract  the 
following  remarks  as  to  deeds  of  separa* 

tion: 

"If  the  doctrine  of  separation  deeds  be 
treated  as  a  question  of  law,  it  is  obrious  that 
the  difficulties,  which  have  been  detailed,  are 
so  many  objections  to  its  admission  into  our 
system.  And  ff  it  be  regarded  as  a  question  of 
morality,  the  effect  of  such  deeds,  under  the 
most  favourable  view  of  them,  is  to  condemn 
the  husband  and  wife  to  an  ambu^ous  celiba- 
cy, which,  if  not  immoral  in  itself,  is  certainly 
of  an  immoral  tendency.  Again :  separation- 
deeds  are  genendly  made  in  cases  for  which 
the  ecclesiastical  courts  would  not  decree  a 
separation  d  mentd  et^toro.  Hence,  they  muh> 
tiply  the  occasions  by  facilitating  the  means  of 
living  apart.  Families  are  thus  broken  up  (it 
may  be)  upon  trifling  pretences :  a  bad  ex- 
ample is  set  to  the  children ;  and  a  temptation, 
or  an  opportunity  at  least,  is  oflfered  to  the  pa- 
rents, of  living  in  adultery.  It  may  be  urged, 
I  admit,  on  the  other  side,  that  where  rtiere  is 
an  incompatibiUty  of  temper,  a  separatioifc-deed 
presents  the  easiest  method  of  relief :  and  giv^ 
a  chance  of  tranquillity  to  those  who  would 
otherwise  be  without  one.  But  as  morality,  to 
say  nothing  of  religion,  is  a  system  of  disc^line, 
an  argument  of  tlus  sort  is  not  admissible  m  the 
present  view  of  the  question.  We  may  add, 
indeed,  that  it  is  even  opposed  to  the  doctrine 
which  lawyers  as  well  as  moralists  inculcate,-*- 
the  policy  of  warning  narties  that  they  mtut 
regard  marriage  as  a  fiaal  contract.  All  dit 
ferences  must  yield  to  this  consideration  5  and 
the  stem  law  of  necessity  firet  holds  together^ 
and  afterwards  reconciles  to  the  tie,  many  # 
captious  temper,  whose  irritability  would  have 
broken  the  knot,  had  the  possibility  of  escape 

been  presented."  ,       ,    ^    . 

•*Thc  recognition  of  separation-deeds,  how- 
ever, has  become  so  inveterate,  and  such  able 
writers  have  supported  them,  that  I  submit  my 
own  sentunents  to  discussion  with  great  re- 

luctance. 

"The  reasons  advanced  in  support  of  the 
formalities  preFiminary  to  marriage,  may  be 
urged  with  additional  force  to  compel  the  hue. 
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band  and  wife  to  a  court  of  justice  in  all  cases 
which  may  render  a  dissolution  of  the  connection 
justifiable  or  necessary.  The  forms  of  law  are  so 
mvDj  checks,  in  the  first  instance^  to  put  the 
parties  on  their  guard :  they  are  so  many  bars, 
m  the  second,  to  the  accomplishment  of  a  wish 
which  might  be  repented  before  it  was  execu- 
ted. If  tnis  yiew  be  correct,  it  was  impolitic 
to  sanction  in  Rodney  v.  Chamber*  the  estab- 
lishment of  a  domestic  tribunal  as  a  substitute 
for  the  ecclesiastical  courts :  since  the  solem- 
nities prior  to  separation  should  be  at  least 
equal  to  those  prior  to  marriage. 

**  But  as  the  utility  of  retaining  the  doctrine 
of  partial  divorce  at  all  has  been  questioned,  it 
is  proper  to  observe  that  there  may  be  causes 
to  justify  a  partial  separation,  without  going  so 
far  as  to  authorize  a  second  marriage.  It  the 
parents  be  compelled  by  a  regard  for  their  own 
coqafort  to  live  iq>art,  the  interest  of  the  chil- 
dren may  require  protection  against  a  strange 
alliance.  And  these  arguments  from  utility 
may  be  supported  by  higner  authority ;  *  Let 
not  the  wife  depart  from  her  husband,  but  if 
she  depart  let  her  remain  unmarried.' 

"^If  these  considerations  prevail,  we  shall 
come  to  the  conclusion  that  the  doctrine  of 
partial  divorce  ought  to  be  retained,  but  that 
the  temporal  courts  should  not  recognize  any 
separation  which  has  not  been  decreed  by  the 
ecclesiastical  judge.  And  the  last  of  these 
principles  was  the  doctrine,  I  submit,  of  the 
common  law.'' 

In  tiie  second  part  of  his  Essay,  Mr.  Pra- 
ter treats  of  the  alterations  made  in  the 
Law  relating  to  Husband  and  Wife,  in  re- 
gtuid  to  Real  Property;  and  the  following 
are  his  remarks  on  the  subject  of  Curtesy : 

"  During  the  lifetime  of  his  wife  the  husband 
acquired,  by  the  common  law,  no  more  than  a 
yoy  limited  interest  in  her  real  property ;  and 
this  was  continued  to  him  at  her  death,  under 
the  name  of  his  estate  bv  the  curtesy,  only  upon 
the  condition  that  a  child  were  born  during  the 
marriage.  The  former  species  of  interest  has 
been  left  by  the  report  of  the  commbsioners  in 
it  ancient  state,  which  appears  to  me  to  be 
<^Qite  free  from  objection.  But  the  commis- 
sioners have  recommended  the  removed  of  the 
condition  upon  which  the  husband  became  en- 
titled to  his  estate  by  the  curtesy,  and  their 
recommendation  was  sanctioned  by  the  appro- 
val of  the  House  of  Commons  in  the  last  ses- 
sion  of  parliament.  The  House  of  Lords,  how- 
ever, was  not  disposed  to  adopt  it ;  yet  it  is  to 
be  hoped  that  the  bill  of  the  commissioners 
will  be  brought  forward  again  during  the  pre- 
sent session,  and  that  its  opponents  may  be 
disposed,  upon  further  consideration,  to  waive 
their  objections  to  it.  Still  there  will  remain 
one  or  two  points  in  the  law  of  curtesy  which 
may  not  be  unworthy  of  notice. 

There  is  a  discrepancy  between  the  rules  of 
law^  and  equity  with  regard  to  a  condition 
against  curtesy ;  for  it  is  said  that  if  an  estate 
be  given  or  devised,  without  the  interposition 
•f  any  trustee,  to  a  married  woman  and  her 
hein^  upon  condition  that  her  husband  shall 


not  be  tenant  by  the  curtesy,  the  conditidii 
will  be  void  at  law  because  it  is  repugnant  to 
the  nature  of  the  gift :  but,  that  if  it  be  given  or 
devised  to  a  trustee  for  her  and  her  heirs  upon, 
the  same  condition,  the  ^ift  or  devise  wilt  be 
sustained  in  equity  according  to  the  intention. 
Now,  it  is  difficult  to  see  why  the  condition 
should  not  be  good  at  law  as  well  as  in  equity. 
But  it  would  seem  that  even  equity  has  neg- 
lected the  grantor's  intention  in  the  following 
case.  If  an  estate  be  given  to  the  tepuraie  tue 
of  a  married  woman  and  her  heirs,  the  husband 
will,  nevertheless,  be  entitled  to  take  as  tenant 
by  the  curtesy.  Lord  Hardwicke  had  expressed 
opposite  opinions  upon  this  subject;  and  Sir 
John  Leach  has  lately  decided  in  favor  of  the 
husband." 

The  recent  Dower  Act  is  thus  noticed  : 

"  The  rights  acquired  by  the  wife  in  the  real 
estates  of  her  husband  are  noticed  by  the  Com-, 
missioners  in  their  recommendations  respect- 
ing dower,  and  have  been  materially  altered 
by  their  late  act.  The  changes  made  in  the 
House  of  Lords  for  restricting  the  operation 
of  this  act  to  future  marriages  are  to  be  much 
lamented:  as  its  benefits  will  thus  be  post^ 
poned,  and  the  evils  of  the  present  law  con- 
tinued for  tlie  next  forty  or  fifty  years,  during, 
which  many  difficulties  will  exist,  and  many 
enquiries  be  necessary  with  regard  to  titles. 
In  all  cases  the  transfer  of  real  estates  must  be 
impeded, — in  many  it  may  be  prevented.  Still 
the  recent  act  will  eventiially  remove  those  de- 
fects which  were  of  most  importance  from  the 
ancient  law  of  dower,  although  it  has  left  one 
or  two  points  unnoticed.  Thus,  if  a  man  marry 
a  foreign  woman,  it  seems  upon  the  whole  to 
be  uncertain  whether  she  will  be  entitled  to 
dower  at  his  death,  unless  she  have  become  a 
denizen,  or  been  naturalized.  Nor  is  the  ef- 
fect of  a  conditional  limitation  upon  dower 
quite  free  from  dispute.  Thus,  suppose  that 
A,  being  seised  of  lands  in  fee,  covenants  to 
stand  seised  to  the  use  of  himself  and  his  heirs 
until  C,  his  second  son,  take  a  wife ;  and,  after 
that  event,  to  the  use  of  (7.  and  his  heirs. 
Suppose  A,  to  die,  the  lands  to  descend  to  B. 
his  eldest  son  and  heir,  B,  to  marry,  die,  and 
leave  a  widow.  If  C,  marries,  it  is  uncertain 
whether  ^.'s  widow  be  entitled  to  dower  or 
not.  Mr.  Roper  has  niainUuned  the  affirma^ 
tive,  Mr.  Jacob  the  negative;  and  although  the 
weight  of  authority  may  incline  to  the  latter, 
the  question  connot  be  considered  as  settled. 
Agiun,  if  a  husband  commit  high  treason  du- 
ring the  marriage,  and  be  attainted  for  it,  the 
wife  loses  her  dower,  although  the  treason 
were  committed  after  the  title  to  dower  had 
commenced.  And  the  subsequent  pardon  of 
the  husband  will  not  restore  the  wife's  right,  so 
long  as  the  attainder  remains  in  force.  Now 
I  have  already  adverted  to  the  law  of  forfeiture, 
as  applicable  to  the  wife's  misconduct,  and 
recommend  the  adoption  of  it  with  regard  to 
her  jointure  and  pin-money,  in  cases  where  she 
has  committed  aaultery.  But  surely  the  conse- 
quences of  an  offence  should  be  limited  in  every 
mstaoce  to  the  offender." 
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We  kave  sot  room  to  enter  on  the 
duster  of  Personal  Property,  and  must  re- 
fer to  the  analysis  which,  we  have  already 
given,  for  the  topics  which  the  author  has 
considered  We  think  that  Mr.  Prater  has 
presented  the  Precession  with  a  useful  dis- 
quisition on  the  hranch  of  Law  he  has  se- 
lected, and  has  furnished  valuable  materials 
lor  improving  it. 
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COMBIUTATION  AND  REDEHPTION  OF  TITHES 
IN  ENGLAND  AND  WALES. 

The  preamble  recites,  that  the  collection  of 
Tithe  in  Kind  is  productive  of  frequent  disputes, 
«Qd  the  liabilit]r  of  land  to  the  paymeut  ot  tithe 
is  found  to  be  injurious  to  agriculture,  by  pre- 
venting the  application  of  capital  to  the  im- 
proYement  of  the  soil ;  and  that  it  is  therefore 
expedient  to  provide  a  fair  equivalent  for  tithe, 
and  to  enable  owners  of  land  to  redeem  the 
tithe  of  their  respective  lands ;  it  is  therefore 
proposed  to  be  enacted  as  follows : 

1.  Appointment  of  valuers  for  the  purposes 
of  the  act. 

2.  Persons  desirous  of  beinfr  appointed  va- 
luers, to  present  memorial  to  Justices  of  the 
Peace,  stating  their  wish. 

3.  Valuer's  oath. 

4.  Valuer  to  give  public  notice  of  his  ap- 
pofaitment,  and  order  of  proceedings^  in  dis- 
charge of  his  duties. 

5.  Valuer  to  ascertain  annual  value  of  land 
«uMect  to  payment  of  tithe. 

6.  A  separate  valuation  to  be  made  of  lands 
which  are  alleged  to  be  free  from  payment  of 
tithes. 

7.  When  the  tithes  belong  to  different  par- 
ties, the  valuer  to  apportion  the  value  of  such 
tithes. 

8.  Valuer  to  ascertain  the  amount  vrhich  has 
"been  paid  for  tithes  on  an  average  of  five  years. 

9.  All  mixed  tithes  to  be  deemed  to  have 
arisen  from  lands  not  arable. 

10.  Valuer  to  give  notice  before  he  makes 
tlie  valuation  or  re-valuation. 

11.  Valuer  may  employ  clerk  and  assistants. 

12.  Separate  award  to  be  made  for  each 
^ririL 

13.  Aivard  to1>e  good,  although  lands  are 
not  situate  in  the  district  of  the  viduer. 

14.  Draft  of  award  to  be  deposited  in  the 
parish  or  place  to  which  it  relates,  previously 
to  its  execution,  for  inspection  of  parties  in- 
terested. 

15.  Vduer,  together  with  the  award,  to. 
deposit  statement  of  net  annual  sum  pud  for 
the  tithe  of  the  puish  or  place. 

16.  MThen  parishes  are  large,  copies  of  the 


draft  and  statement  to  be  deposited  at  several 
places. 

17.  Notice  to  be  given  on  church  doors^ 
when  draft  of  award  is  finally  settled* 

18.  Parties  dissatisfied  with  «ward,  to  serve 
memorials  in  writing  upon  the  valuer,  and  also 
Clerk  of  the  Peace  for  the  county. 

19.  Clerk  of  the  Peace  to  transmit  list  of 
memorials  to  Secretary  of  State  for  Home  De- 
partment. 

*J0.  Secretary  of  State  to  appoint  arbitrator. 

21.  Oath  to  be  taken  by  arbitrator. 

22.  Arbitrator  to  give  notice  of  the  times 
and  places  where  objections  and  evidence  will 
be  received  in  support  of  memorials. 

23.  Arbitrator  empowered  to  admizuster 
oaths  to  witnesses. 

24.  Award,  when  finally  approved  by  arbi- 
trator«  to  be  entered  by  valuer  in  a  book,  and 
transmitted  to  registrar  of  diocese,  and  a  du- 
plicate thereof  to  churchwardens  of  the  parish 
or  place  to  which  it  relates. 

26.  Notice  of  execution  of  award  to  be 
given  on  church  doors. 

26.  Valuer  to  prepare  schedules,  and  deliver 
the  same  to  Justices  of  Peace  at  general  quar- 
ter sessions  assembled. 

27.  Justices  of  the  Peace  of  each  county  to 
ascertain  from  the  several  schedules,  the  tithe 
rates  of  the  countv. 

28.  Justices  ot  the  Peace  to  declare  the 
several  tithe  rates  ascerUdned  by  them. 

29.  After  such  order  of  sessions,  all  lands 
to  be  freed  from  payment  of  tithe,  and  in  lieu 
an  annual  payment  to  be  made. 

30.  Owners  of  lands  may  agree  with  owner 
of  tithe  as  to  the  value  of  any  land,  or  as  to 
any  other  matter  hereinbefore  directed  to  be 
inquired  into  by  the  valuer. 

31.  What  persons  are  to  be  deemed  the 
owners  of  lana. 

32.  Owners  of  lands  or  tithes  may  call  upon 
valuers  to  apportion  the  value  upon  the  several 
parts  of  any  lands  included  in  one  valuation. 

33.  When  lands  are  by  prescription  freed 
from  payment  of  tithe,  the  owner  may  call 
upon  ttie  valuer  to  make  a  supplemental  esti- 
mate of  the  sum  to  be  deducted  on  that  account. 

34.  Valuers  may  determine  the  proportion 
the  tithe  of  any  particular  titheable  matter 
bears  to  the  other  tithe  on  any  land. 

35.  Perio<tical  re-valuation  may  be  demanded. 

36.  When  a  re-valuation  takes  place,  sup- 
plemental award  to  be  executed  by  valuer. 

37.  The  sum  contained  in  the  supplemental 
award  to  be  substituted  for  the  sum  in  original 
award. 

38.  Sums  payable  in  lieu  of  tithes,  to  be 
recoverable  by  action  at  law. 

39.  Arrears  of  annual  payment  in  lieu  of 
tithes  recoverable  by  distress. 

40.  When  half  yearly  payments  are  in  arrear, 
the  parties  entitled  thereto  may  take  possession 
of  the  land. 

41.  Hop  grounds  to  be  subject  to  payment 
of  \0i.  per  acre*  to  persons  entitled  to  tithe  in 
kind  on  such  grounas. 

42.  Annual  sums  payable  in  lieu  of  tithes 
not  liable  to  poor  rates,  &c. 
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entered  into  previously  to  the  lltli  day  of 
October,  1834. 

45.  Owners  of  lands  empowered  to  recover 
from  their  tenants  the  amount  of  annual  sums 
pcdd  by  them  in  lieu  of  tithes,  in  cases  where 
lands  have  been  demised,  on  condition  that 
the  tithes  should  be  paid  to  the  tenant. 

46.  Allowance  to  arbitrators. 

47.  Allowance  to  valuers  and  thdr  clerk. 

48.  Mode  of  proceeding  by  valuers,  in  order 
to  obUun  payment. 

49.  Occupier  of  any  land,  not  bein?  the 
owner,  paying  valuer  money,  may  deduct 
same  from  nis  rent. 

50.  Valuer  to  receive  money  to  pay  himself 
and  clerk  the  sums  allowed  to  their  accounts. 

51.  Parties  calling  for  supplemental  award 
or  apportionment,  to  pay  the  expences  attend- 
ing the  same. 

52.  Sealing  by  bodies  corporate  equal  to 
signing. 

53.  Krst 


43.  Award  of  valuers  not  to  affect  tithes.      |     73.  Commissioners,  at  the  request  of   the 

44.  Act  not  to  affect  any  demise  of  tithe  I  persons  entitled  to  the  dividend,  may  invest 
J  •  ._  ?  .  1-  ^_   ^t_  1  wi    J  _     r  money  in  purchase  of  land,  &c. 

74.  Where  parties  are  entitled  to  an  absolute 
estate  in  the  annual  sum  paid  in  lieu  of  tithes, 
the  Commissioners  to  pay  it  over  to  the  parties 
so  entitled. 

75.  In  cases  where  a  title  b  uncertain,  or  a 
discharge  cannot  be  given,  redemption  money 
to  be  carried  to  account  of  Accountant  General 
of  Exchequer. 

76.  Court  of  Exchequer  may  upon  peti^on 
direct  bill  to  be  filed,  &c. 

77-  Ovniers  of  land  may  convert  annual 
payment  into  a  perpetual  rent  charge. 

78.  Form  or  declaration  to  l^  made  by 
owner  desirous  of  converting  annual  payment 
into  a  rent-charge. 

79.  Declaration  of  land  owner  to  be  de» 
livered  to  Registrar  of  the  diocese. 

80.  Attestation  of  signature. 

81.  Amount  of  rent-charge  to  be  regulated 
by  price  of  wheat  upon  average  of  ten  years. 

82.  Rent'Charge  to  be  invariable  in  amount 
for  the  period  of  ten  years. 

83.  Redemption  of  rent-charge. 

84.  In  cases  of  settled  estates,  monies  be- 
longing to  the  estates,  and  directed  to  be  laid 
out  to  the  same  use  as  the  settled  estates,  may 
be  applied  to  redemption  of  annual  payment. 

85.  Governors,  &c.  of  hospitals  or  cnaritable 
institutions  may  apply  legacies  or  donations  to 
redemption  of  annual  payment. 

86.  Company  may  raise  money  for  the  pur- 
pose of  redeeming  annual  payments. 

87.  Lands  may  be  assigned  for  the  redemp- 
tion of  annual  payment,  subject  to  approval  of 
Commissioners  ot  the  diocese. 

83.  Grants  of  lands  for  such  purposes  to  be 
made  to  the  parties  entitled  to  the  annual  pay- 
ment  in  lieu  of  tithes. 

89.  Lands  so  conveyed  to  be  subject  to  the 
same  trust-charges  and  incumbrances  as  the 
annual  payments,  for  redemption  of  which 
they  are  assigned. 

90.  Where  annual  payment  shall  be  held  hv 
a  tenant,  the  lands  conveyed  to  be  held  by  such 
tenant,  subject  to  the  same  conditions  as  the 
annual  nayment. 

91.  Commissioners  may  examine  on  oath 
persons  desirous  of  redeeming  or  commuting 
annual  payment  for  a  rent-charge,  &c. 

92.  Lands  annexed  under  the  act  may  be 
leased,  &c. 

93.  Counterpart  of  deed  for  redemption  of 
annual  sum  or  purchase  of  lands  to  be  depo- 
sited with  registrar  of  diocese. 

94.  Penalty  for  false  swearing. 

95.  Act  may  be  altered  or  repealed  in  the 
present  session. 


Lord  Commissioner  of  land  reve« 
nuc  to  perform  all  necessary  acts,  where  ow- 
nership of  lands  or  tithes  is  vested  in  the  crown. 

54.  Guardians  or  committees  to  act  for  in- 
capacitated persons. 

55.  Act  not  to  affect  leases,  wills,  or  settle- 
ments. 

5G.  Limitation  of  suits  for  recovery  of  tithes, 
applicable  to  recovery  of  annual  payments  in 
lieu  of  tithes. 

57.  Act  not  to  affect  tithes  or  compositions 
due  before  the  time  when  payment  of  tithes 
ceases,  by  provisions  of  this  act. 

58.  Act  not  to  affect  Easter  offerings,  mor- 
tuaries, &c. 

59.  The  Bishop  of  each  diocese  to  appoint 
Commissioners. 

()0.  Bishops  to  send  lists  of  Commissioners 
to  Secretary  of  State  for  Home  Department. 

61.  Bishops  to  appoint  chief  clerK  to  Com- 
missioners. 

62.  Appointment  or  removal  of  every  chief 
clerk  to  be  signified  to  Home  Secretary  of 
State. 

63.  Commissioners  of  each  diocese  to  be  a 
body  corporate. 

64.  Commissioners  to  appoint  clerks  and 
servants. 

65.  Registrar  of  each  cQocese,  if  required,  to 
produce  awards  to  Commissioners. 

66.  Annual  payments  in  lieu  of  tithes,  may 
be  redeemed  by  payment  of  a  sum  in  gross. 

67.  Mode  of  proceeding  in  order  to  redeem 
annual  payments. 

68.  Sum  payable  for  redemption  to  be  pud 
into  bank  of  England. 

69.  Annual  payments  to  cease  when  gross 
sum  for  redemption  has  been  paid  into  bank. 

70.  Redemption  money  for  ecclesiastical 
tithes,  to  be  carried  to  account  of  the  party 
to  whom  annual  payment  would  have  been 
made. 

71.  Redemption  money  to  be  invested  in 
government  securities. 

72.  Commissioners  may  invest  money  on 
mortgajfc. 
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king's  bbnch. 

Clerki^  Namei.  ^      To  whom  articled, 

Adamson,  Roger,  Liverpool.  William  Hinde,  Liverpool. 

Aldridffe,  Henry,  11,  Northumberland  Street,  Nathaniel    MorpheU,     Breams's   Buildings, 

Traralgar  Square.  Chancery  Lane. 

Aoderaon,  George  Brydges  Rodney,  of  Gray's  George  Anderson,  Ludlow,  Salop. 

Inn. 
Anderson,  James,  18,  Clifton  Street,  Fmsbury    Thomas  Watson,  Whitby,  Yorkshire. 

Square. 
Andrdws,  George  James,  Dorchester,  Dorset-    Joseph  Stone,  same  place. 

shire. 
Appleyard,  Charles,  9,  Montague  Street,  Rus-    William  Stephens,  Bedford  Row. 

sell  Square. 

Arnold,  Aug.  Walter,  31,  Golden  Square.  Joshua  Mayhew,  26,  Carey  Street. 

Arnold,  William.  41,  Bedford  Row.  Joseph  Wagstaff,  Warrington,  Laucaslure. 

Arrowsmith,  Joseph,  6,  Frederick's  Place.  Henry  Robert   Eustatia  Wright,    Stockton, 

Durham. 

Ashton,    Robert  John,    Queen's  Buildings,  William  Batty,  Hatton  Court,  City. 

Brompton. 

Atkinson,  Richard  HoUier,  13,  Water  Street,  James  Aubrey,  King's  Road,  Gray's  Inn. 

Bridge  Street. 

Bacon,  John  Edward,  Ipswich,  SufibUc.  Edward  Pownall,  Ipswich. 

Baldwin,  Thomas  Rider,  23,  Old  Square,  Lin«    William  Scudamore,  late  of  Mudstone,  de- 
coin's  Inn.  ceased;  assigned  to  Henry  Atkinson^^des, 

same  place. 
Bams,  John  Stuck,  Colchester,  Essex.  Wm.  Wallis  Francis,  same  place. 

Bell,  Errington,  10,  Gower  Place,  Euston  So.    William  Watson,  Barnard  Castle,  Durham. 
Bennett,  Rowland  N.,  1,  Francis  Street,  Bed-    John  Jones,  2,  New  Square,  Lincoln's  Inn. 

ford  Square. 
Benson,  William  the  younger,  Kendal.  Roger  Moser,  same  place. 

Bevan,  William,  Tottenham,  Middlesex.  Richard  Smith,  67,  Chancery  Lane. 

Blake,  Frederick,  9,  Buckingham  Street.  William  Gunner,  Bishop's  Waltham,  South- 

ampton;   assigned  to  Francis  Hicks,  16, 
Bartlett's  Buildings. 
Boden,  Marshall,  24,  Burton  Crescent.  Messrs.  West  and  Morris,  Crescent,  Minories. 

Boys,  Daniel,  Manchester  Street,  Gray's  Inn    Charles  Willis,     the   younger,    Cranbrook, 

Lane.  Kent. 

Brabant,  William  Hughes,  12,  Store  Street,    George  Capron,  Saville  Place. 

Bedford  Square. 
Brown,  Edward,  Sheffield,  Yorkshire.  John  Brown,  same  place. 

Brown,  James,  the  younger,  Compton  Street,    William  Royle,  Lymington,  Southampton  |  as- 
Brunswick  Square.  signed  to  Anthony  Guy,  same  place,  and  by 

him  assigned  to  John  Scarlett  Thomson, 
Rolls  Chambers,  Chancery  Lane. 
Bunridge,  William,  4,  Stone  Buildings.  Nicholas  Broadme&d,  Langport,  Somersetsh. 

Christopher,  Arthur,  New  Broad  Street.  John  Elliot  Fox,^flnsbitfv  Circus ;  assigned  to 

Hugh  Thomas  Shaw,  Kly  Place. 

Clark,  l^lliam  Henry  Andrew,   3,    King's    Robert  Thorp,  Alnwick. 
Bench  Walk. 

Clay,  John,  Huddersfield,  Yorkshire.  Matthew  Sykes,  Miln's  Bridge.  Huddersfield; 

assigned  to  Daniel  Crossluia  Battye,  Hud- 
dersfield. 

CoUinson,  Robert,  Great  Driffield,  Yorkshire,    Edmund  D.  Conyers,  same  place. 

Compign^  Horatio,  10,  South  Square,  Gray's    David  Compign6,  Gosport,  Hants. 
Inn. 

Cooper,   William    Henry,    2,    FeathersCone    William  Cooper,  Shrewsbury,  Salop;  assigned 
Bidldings.  to  Thomas  Finchett  MJiddoek,    Chester; 

by  him  assigned  to  James  Cross  of  Staple 
Inn. 

Cooper,  Samuel,  Leeds.  William  Hargreaves,  Leeds. 
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Attomeyi  to  be  admitted. 


To  whom  articled. 


Messrs.  Unett  and  Co ,  Birmingham  <  assigned 

Dlsce. 


Clerks  Names, 
Cope,  Edward,  Birmingham. 

to  John  Unett  and  John  Wilkes,  same  pi 
Crawford,  Joseph,  5,  Ampton  Street,  Gray's    Thomas  Swarbreck,  Thirsk,  Yorkshire; 

Inn  Road.  signed  to  John  Stokoe,  Hexham. 

Curry,  John,  Gosport,  Hants.  David  William  Weddell,  Gosport. 

Daintrey,  Arthur,  Petworth,  Sussex.  George  Deintrey,  same  place. 

Daniel,  Edward,  Wellingborough,  Northamp-    Heniy  Radford,  Atherston,  Warwick ;  assign- 

tonshire.  ed  to  Abraham  Bass,  Burton-upou-Tient. 

Davenport,  John  Henry,  Dale  Street,  Liver-    William  Davenport,  same  place. 

pool. 
Dixon,  Stephen  Brown,  22,  Everett  Street,    Matthias  Thomas  Hodding,  New  Samm. 

Russell  Souare. 
Dumvile,  Jonn,  Manchester. 


Egan,  William,  Ashford,  Kent. 

Eyton,  Kenrie  Edward,  Whitchurch,  Salop. 


William  Dumvile,  same  place. 

John  Egan,  Essex  Street ;  assigned  to  Edwin 

Beresford  Dawes,  Ashford. 
William  Hill  Watson,  late  of  same  place,  de-- 

ceased;  assigned  to  George  Harper,  same 

place. 

George  Hoper,  Lewes. 

Edwin  Wilkins  Field,  21,  Qld  Jewry. 


Faulconer,  R.  Hoffmann,  Lewes,  Sussex. 

Field,  Algernon  Sydney,  21,  Old  Jewry. 

Fitzgerald,  William,  9,  Upper  Smith  Street,  Henry  Lloyd,  4,  Furnival's  Inn. 

Northampton  Square. 

Fitzhardinge,  William  George  Augustus,  Field  Thomas  Clarke,  Craven  Street. 

House,  St.  John's,  Fulham. 

Fitch,  John  Henry,  6,  Union  Street,  South-  John  Fitch,  same  place. 

wark. 

Fincham,  William  Cole,    2,   Russell  Street,  John  Durant,  Poole* 

Brixton. 

Forster,  Grieve.  Henry  Robiinon  Glaister,  Bedales,  Yorkshire^ 

now  with  Mr.  Spence,  12,  Tavistock  Street^ 
Covent  Garden,  Mr,  Glaister's  agent. 

Fortune,  Thomas,  the  younger,  Walcot,  So-  Thomas  Baverstock  Merriman,  Marlborough, 

mersetshire.  Wiltshire. 

Fraser,  John,  of  Dean  Street,  Westminster.  William  Wood,  Dean  Street. 

Furlong,  John  James  Burford,  Okehamptoa,  Thomas  Furlong,  Exeter ;  assigned  to  Henry 

Devon.  Hawke,  Okehampton,  aforesaid. 

Gibbon,  l^lUiam,   Ashton-under-Line,  Lan-    James  Mellor,  same  place. 

cashire. 
Gibson,  Edward,  New  Boswell  Court.  Philip  Longmore,  Hertford. 

Giles,  John  Forster,  Ledbury,  Hereford.  Robert  Phdps,  same  place. 

Gills,  Edward  Augustus,  New  Inn.  Joseph  Padoon,  Fareham,  Southampton. 

Gregory,  Edward,  Woodford,  Northampton-    Dixie  Gr^ory,  late  of  Ellesmere,  deceased ; 

shire.  assignee!  to  Alfred  Umney,  58,  Chancery 

Lane. 
Gregory,  James  Christopher,  Odihara,  Sonth-    William  Woodrow  Maidman,  late  of  Fareham, 

ampton.  deceased. 

Griffith,  William,  22,  Great  Coram  Street.  David  ^Tilliams,  Pwellheli,  Carnarvonshire ; 

assigned  to  Charles  Bowers  Teece,'  Shrews- 
bury, Salop. 
G Wynne,  Edward  Castres,  61,  Lincoln's  Inn    Charles  Willis,  the  younger,  Cranbrook,  Kent. 

Fields. 


nde,  John.  7»  White  Conduit  Terrace. 

Hartley,  Reuben,  Colne,  Lancashire. 
Hawdon,  Thomas,  Selby,  Yorkshire. 
Heath,  Joseph,  Chesham,  Backs. 

Hemtt,  Thomas,  3,  Wilmington  Square. 

Hoffman,  John  Wills,  Marchmont  Street,  Rus- 
sell Square. 

Holmes,  Richard,  Linton,  near  Skipton,  York- 
shire. 


Edward  Smith,  19,  Kmg's  Arms  Yard,  Cole- 

man  Street. 
Harry  Bolton,  same  place. 
Matthew  Pearson,  Selby. 
Thomas  Marshall,  Amersham,  Bucks;  assign- 

ed  to  William  Holloway  Marshall,  Chesham. 
WiUiam  Thompson,  Liverpool. 
John  Hoffman,  Reading,  Berkshire. 

Henry  AUcock,  of  same  place. 
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Attorneys  to  be  admitted.  43 

Clerks*  Numes.  To  whom  articled. 

Hade,  Thomas  Preston,  42,  Newman  Street.        Cliarles  Pearson,  New  Sleaford,  Lincoln. 
Huffhes,  Linton,  Cirencester,  Gloucester.  Thomas  Hughes,  same  place. 

Him,  Frederick  John,  43,  Southampton  Build-    Messrs.  Lcman,  Bristol. 

inf(8. 
Httlse,  Ralph  Robinson,  Congleton,  Cheshire.    Thomas  Wyndham  Jones,  of  the  Hough,  Wy- 

bunbury,  Chester,  assigned  to  Jolm  Pick- 
ford,  Congleton. 
Harsh,  John,  Caalle  Donnington,  Leicester-    Thomas  Dalby,  same  place. 

shire. 
Hyatt,  Thomas,  Yeovil,  Somersetshire.  John  Batten,  same  place. 

Ingleby,  Charles  Hughes,  Mold,  Flintshire.        Hugh  Roberts,  same  place. 
Jenkins,  James  Samuel,  Streatham,  Surrey.        Thomas  Har?ey,  Egham,  Surrey;  assigned  to 

Benjamin  Aplin,  Banbury,  Oxford. 
Jones,  William,  Ruthin,  Denbighshire.  William  Jones,  Glanbenno,  Carnarvon. 

Jones,  John,  Red  Lion  Square.  Vincent  T.  Langworthy,  Ilminster,  Somerset. 

Jfidkins,  John  Barrett,  6,  Homsey  Row.  Messrs.  Field  and  Abrahams,  Clifford's  Inn ; 

assigned  to    Lewis  Norton,  White  Cross 
Street ;  by  him  assigned  to  Thomas  Tooke, 
Staple  Inn. 
Kearsey,  William  W.,  8,  Brunswick  Terrace,    William  Duberly,  Dursley;  assigned  to  Wil- 

Islington.  liam  Vizard,  51,  Lincoln's  Inn  Fields. 

Kidson,  John,  Sunderland,  Durham.  John  Middleton  Mejfgison,  3,  Kin^s  Road ; 

assigned  to  Francis  John  Budd,  Bedford ; 

re-assigned  to  said  John  Middleton  Meggi- 

son,  and  by  him  assigned  to  John  Pexnall 

t       '   Kidson,  Sunderland,  uoresaid. 

IjSw,  William  Farmery,  64,  Gray's  Inn  Lane.      Charles  Bonner,  Spalding,  Lincolnshire. 

Legjge,  John  Robinson,  63,  Aldennanbury.         John  Bramwell,  Durham ;  assigned  to  John 

Ward,  Durham. 
Lewis,  James,  Rochester,  Kent.  .    David  Baxter  Lewis,  Rochester. 

Lewis,  James  Henry  Frederick,  13,  Welling-    William  Lewis,  Rajrmond  Buildings. 

ton  Terrace,  Waterloo  Road,  Surrey. 
Lorymer,  WiUiam  Tindal,  Monmouth.  James  Powles,  same  place. 

Lowe,  George  Bum,  Birmingham,  and  £d^    Samuel  Lowe,  same  place. 

twslon,  Warwick. 
Maddock,  Charles,  Rokeby,  Cheshire.  Philip  Humberston,  Chester. 

Manning,  Edward,  16,  Southampton  Street,    Alexander  Cavell,  Saxmundham,  Suffolk. 

Bloomsbury. 
Marcy,  George,  Wellington,  Salop.  l^lliam  Nock,  same  place. 

Macefield,  George,  Tenbury,  Worcestershire^    Ed^vard  Richmond  Nicholas,  of  Wibbcnhall, 

'  near  Bewdley,  Worcestershire. 

Maurice,  James,  Marlborough,  Wilts.  John  Weedon,  Reading,  Berks. 

Meadows,  Dankl  Charles,  35,  King  Street,    Rolla  Rouse,  Woodbridge,  Suffolk. 

Cheapside.  ^ 
Meyrick,  William,  13,  New  North  Street,  Red    James  James,  Aylesbury. 

Lion  Smiare. 
Moresby,  William,  4,  Elm  Court.  Charles  Jenings,  same  place. 

Morland,  John,  Abingdon,  Berks.  Benjamin  Morland,  same  place. 

Moitimer,  Robert,  6,  New  Square,  Lincoln's    Thomas  Pugsley,  Barnstaple,  Devonshire,  as- 

Inn.  signed  to  John  Sherard  Clay,  same  place. 

Nelson,  Qeorge,  Buckingham.  Thomas  Heam,  Buckingham. 

Nevile,  Charles  Jas.  Kettering,  Northampton.    John  Bridges,  Red  Lion  Square. 
Nevins,  William,  Leeds.  Edwin  Eddison,  Leeds. 

Newsam,  Philip  William,  63,  Aldermanbury.     Robert  Poole,  Leamington  Priors,  Warwick^ 

assigned  to  S.  Edwards,  Buckby,  Northamp- 
ton. 
NicoUs,  Wra.  Maafen,  Birmingham.  Roger  Hall,  Great  James  Street,  Bedford  Row, 

assigned  to  Charles  Hodson,  Pershore,  Wor^ 
cestershire. 
Other,  Thomas,  11,  Serle  Street.  Wm.  Ba^ey,  Stockton-upon-Tees,  Durham.  . 

l^tteson,  Henry,  33,  Bedford  Row.  Thomas  rorret  Hayes,  same  place. 

Pamell,  Thomas  Saunders,-   8,  Park-street,    John -William  Cornish,  Bristol. 

Camden  Town. 
Pearson,  Thomas,  the  younger.  Pump-court,    John  Pearson,  same  place. 

Temple. 
PoUitt,  Thomas,  Bury,  Lancashire.  Thomas  Parker,  same  place. 

Popkin,  George,  Dean-street,  Soho.  Parr  Popkins,  same  place^  deceased. 

Poitington,  iwhonyv  Alford,  Lincolnshire.       Henry  Wilson,  Alford. 


44  Attorneys  to  be  admitted. 

Clerks^  Names.  To  whom  articled. 

Prichard,  Henry,  41,  Guildford  Street,  Russell  George  Pricliard,  Gl,  Lincoln's  Inn  Fkldt. 

Square. 

Pritchard,  Peter,  the  younger,  EUesmere,  Sa*  Peter  Pritehard,  the  elder,  same  place. 

lop. 

Pycroft,  Edmund,  Gray's  Inn.  Win.  Lowe,  2,  Tanfield  Court,  Temple. 

Ilawlison,  John  Turner,  21,  Canterbury  Place,  James  Puttock,  Epsom. 

Lambeth. 

Reed,  Thomas,  37,  Great  Coram  Street.  Henry  Dale,  North  Shields. 

Remington,  Reginald,  3,  Upper  Gough  Street,  Edward  Tatham,  Kendal,  Westmoreland. 

Gray's  Inn  Lane. 

Richardson,  James  Hindon,  ^Vilts!  Charles  Millett,  Hindon. 

Robinson,  Richard,  3,  Agar  Street,  Strand.  Charles  Homer,  Sedglev,  Stafford,  now  with 

Mr.  Jeyes,  agent  of  mr.  Homer. 

Robinson,  John,  10,  Charles  Street,  Cavendish  John  Heells,  the  younger,    Appleby,  We^t- 

Square.  moreland. 

Robson,  J.  Alfred,  101,  St.  Martin's  Lane.  William  Stafford,  13,  Buckingham  St.  Strand* 

Row,  William  North,  Exeter.  John  Gidley,  Exeter. 

Russell,  Jas.  Ward,  Ramsbury,  Wilts.  James  Russdl,  same  place. 

Sandom,  Williams,  Deptford.  John  Sandom,  of  same  place. 

Sawkins,  George,  3,  North-crescent,  Bedford-  Philip  Humberston,  Chester. 

Square. 

Shutter.  W.  Henry,  Plymouth,  Devon.  John  Bayly,  same  place. 

Sim,  William,  Belvedere  House,  St.  John's,  Anthony  Brown,  Mincing  Lane. 

Lambeth. 

Smith,  Chas.  Henry,  38,  Great  James  Street,  John  Fielder,  22,  Duke  Street,  Grosveo«- 

Manchester  Square.  Square. 

Smith,  Alfred,  56,Marchmont  Street,  Russell  James  Mogridge,  late  of  Reading,  Bcrics,  de- 
Square,  ceased,  assigned  to  Richard  William  WeM>» 

Reading,  and  by  him  assigned  to  Joseph 
Darvall,  Reading. 

Smith,  John,  6,  Southampton  Buildings.  Thomas  Lane  Parker,  Birmingham. 

Snape,  Thos.  William,  It,  Staple  Inn.  John  Fmchett  Maddock,  Chester. 

Stephens,  Edward,  Llandaff,  Glamorgan.  George  B.  M.  Lisle,  Llandaff. 

Steward,  Charles,  10,  Tavistock  Place,  Tavi-  Edward  Steward,  Norwich. 

stock  Square. 

Suckling,  John,  Birmingham.  Cornelius  Benson,  Birmingham. 

Swinburne,  Joseph,  Nether  Knutsford,  Che*  James  Roscoe,  same  place. 

shire. 

Symonds,  Giles,  Dorchester.  Philin  Mules,  Honiton,  Devonshire. 

Thistleton,  G.  the  younger,  Liverpool.  Charles  Bird,  Liverpool. 

Thomas  Geo.  Evans,  9,  Dover  Street,  Picca-  William  Whitter,  Worthing,  assigned  to  George 

dilly.  Mouusey  Gray,  Staple  Inn 

Thompson,  William,  Carlisle.  William  Dobinson,  same  place. 

Thorpe,  George  Frederick,  4>  Newman's  Row,  Henry  Loftie,  Rulton,  Ashford,  Kent. 

Lincoln's  Inn  Fields. 

Tindal,  Acton,  Aylesbury.  Thomas  Tindal,  same  place. 

Tucker,  William  Anderson,  1,  Keppell  Street  James  Dougan,  Symond's  Inn,  Chancery  Lane. 

South,  Chelsea. 

Upton,  Robert  Brotherson>  75,  Great  Russel  Thomas  Tims,  Bacbury,  Oxon,  assigned  to 

Street.  Lloyd  Salisbury  BaxeudaJe,  6,  King*s  Anna 

Yard. 

Wade,  Armig.  Great  Dunmow,  Essex.  George  Wade,  same  place. 

Wadsworth,  Henry,  24,  Providence  Row,  Fins-  John  Wadsworth,  MQl  Bridge,  new  Leeds. 

bury  Suuare. 

Wallace,  Thomas  Edward,  8,  Everett  Street,  Reeve  B.unn,  Ipswich. 

Russell  Square. 

Wallington,   Benjamin,   24,  Hunter   Street,  Robert  Winter,  16,  Bedford  Row. 

Brunswick  Square. 

WArd,  Thomas,  Charterhouse  Square.  Crews  Dudley,  Oxford. 

Waterman,  W.  Hope,  Tenterden,  Kent.  William  Waterman,  same  place. 

Watson,  Thomas  Cripps,  19,  Chadwell  Street.  Messrs.  Blanchard  and  Richardson,  York. 

Weatherhead,  Robert  B.,  20,  New  Bucken-  William  WlUoby,  Berwick-upon-lVeed. 

ham  Square,  Great  Dover  Street. 

Weller,  George,  6,  New  Inn.  Patrick  Burke,    Conry,  South  Souare,   dm 

ceased,  assigned  to  John  iBullen,  New  Inn. 

Weller,  Stephen,  10,  Gray's  Inn  Place.  James  Smith,  Stone  Buildings,  awdgiied  to 

Charles  More  Ullithorne,  Red  Lkm  Square. 

Weston,  William,  Leicester.  Henry  Dalby,  same  place. 


Attorneys  to  be  debmtted.^^Superior  Courts :  Lord  Chancellor. 
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Clerkt^  Names.  To  irhom  articled. 

Wbadej,  Richard  George,  Cheltenliain.  Joseph  CHiford  Whailey,  same  place. 

Whitmarshy  William  Dyke^  the  younger.  New  William  Dyke  Whitmarsh,  same  place. 

Sarum. 

Wood,  John  R.,  15,  Broadway,  Southwark.  William  Robinson,  Settle,  West  Riding,  Yorks. 

Yates,  C.  F.,  U4,  Stamford  Street.  Edward  Frowd,  33,  Essex  Street. 

COMMON   PLEAS. 

Beatty,  John  Harcourt,  12,  Fitzroy  Square.        Thomas  Daz,  51,  Lincoln's  Inn  Fields. 

Deane,  Henry  Griffin,  41,  Bedford  Row.  Benjamin  Chapman,  Harwich. 

Holbert  Thomas,  334,  Strand.  George  Ryley,  late    of  Hungerford,  Bcrksj 

assigned  to  John  Matthews,  same  place. 
IfVenn,  Lionel  Tollemach,  Ipswich.  James  Wenn,  same  place. 

BE-ADMI8SI0N  IN  THE    KING'S   BENCH. 

Adamson,  Lawrence,  Great  Salkield,  Cumberland,  formerly  of  Whitehaven. 

Gowland,  Richard,  York  Place,  Kentish  Town. 

Munday,  John,  Diss,  Norfolk. 

Radford,  Charles,  late  of  North  Tawton,  De?on,  now  of  Pacington,  Devon. 

Slade,  John,  Maidenhead,  Berks. 

Thompson,  William  Christian,  Liverpool. 

Wentworth,  James,  Chesterton  Road,  Cambridge. 

Wright,  Thomas  Skeeles,  formerly  of  6,  Bucklersbury,  now  of  47»  Salisbury  Square. 


SUPERIOIR  COURTS. 


ISMtti  €^iautliax*i  Court. 

^BACTICB. — BILL  OF  BBVIVOR. — DEMDRREB. 

'  j4n  order  made  upon  a  motion  referring'  to 

an  abated  and  revited  suit,  ought  to  be 

drawn  up  in  both  causes. 

Circumstances  under  which  a  demurrer  to  a 

bill  wiU  be  ordered  to  be  taken  ojf  the 

file. 

In  the  last  sittings  at  Lincoln's  Inn,  before 
Christmas,  the  Lord  Chancellor  ordered  a 
'*  stop,"  put  by  Lord  Chancellor  Eldon,  upon 
a  sum  of  money  pud  into  the  Court  of  Com- 
mon Pleas,  to  abide  the  event  of  a  trial  there, 
to  be  taken  off,  and  the  money  to  be  paid  out 
forthwith,  to  Mendizabel,  a  plaintiff  in  that 
trifd,  and  a  defendant  in  this  suit,  in  pursu- 
ance  of  the  verdict  at  law  in  his  favor.  The 
King  of  Spfdn,  one  of  the  plaintiffs  in  the  suit 
in  this  Court,  having  died  a  short  time  before, 
a  bill  of  revivor  and  supplement  was  filed,  on 
behalf  of  the  Queen  ot  Spain.  To  that  bill 
the  defendant  put  in  a  demurrer,  after  he  ob- 
tained the  order  for  the  payment  to  him  of  the 
money  in  Court. 

The  Attorney  General^  Mr.  Knight,  and 
Mr.  Lftvatt,  in  support  of  a  motion  to  take 
that  demurrer  oflTthe  file.  The  original  suit 
having  abated  by  the  death  of  the  king  of 
Spun,  an  order  was  obtained  to  revive  the  suit, 
and  to  file  a  supplemental  bill  on  behalf  of  his 
legal  representatives.  When  the  notice  of  the 
motion  to  take  off  the  estoppel  on  the  money 
in  the  Court  of  Common  Pleas  was  first  served, 
an  application  was  made  to  this  Court  to  post- 
pone that  motion  until  notice  could  be  given 


to  the  new  parties,  that  they  might  be  brought 
before  the  Court.    That  application  had  the 
concurrence  of  the  parties  on  the  other  side, 
and  the  Court  granted  it,  so  that  an  agent  of 
the  Queen  of  Spain  was  before  the  Court  in 
the  discussion  or  the  motion.    The  notices  of 
the  other  side  were  entitled  in  the  originsd 
cause,  because  they  were  served  before  the 
suit  abated,    but  our  notices   and  affidavits 
were  entitled  in  the  revived  and  supplemental 
cause ;  and  our  arguments  in  that  motion  ap- 
plied to  what  was  stated  in  the  bill  of  revivor 
and  supplement;  but  the  Court,  in   giving 
iudgment,  beinjf  led  to  believe  that  the  original 
bill  was  before  it,  the  order  for  paying  out  the 
money  was  made  and  entered  in  that  cause. 
It  was  the  practice  of  this  Court,  that  when 
an  order  wan  made  in  an  original  and  revived 
suit,  it  was  entered  in  both.    If  our  affidavits 
were  entitled  in  the  abated  cause  only,  they 
could  not  be  read.    The  same  rule  applied  to 
orders ;  they  should  be  made  and  entered  in 
both  causes.    The  Registrar  recognized  that 
I  to  be  the  rule  of  practice,  and  accordingly 
drew  up  the  order  at  first  in  both  causes  ;  but 
the  other  side  had  the  order  altered  to  the  suit 
which  had  abated ;  although  they  allowed  the 
the  affidavits  on  our  side  to  remain  as  in  both 
causes,  and  never  objected  to  the  revived  suit. 
They  have,  however,  now  put  in  a  demurrer 
to  it,  alleging  that  the  new  plaintiff  was  not 
the  representative  of  the  king  of  Spain,  and 
not  competent  to  file  a  bill  of  revivor  and  sup- 
plement.    There   was  in  this  proceeding  a 
breach  of  fact  with  the  Court,  and  the  de- 
murrer ought  to  be  taken  off  the  file. 

The  Lord  Chtrncellor. — ^The  order  to  take 
off  the  **  stop**  on  the  money  must  be  made  in 
the  suit  in  which  it  was  put  in ;  the  original 
order  beijig,  that  the  fund  should  not  be  paid 
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out  of  the  Court  of  Common  Pleas,  until 
further  order  of  this  Court  in  the  cnute,  .  I  did 
not  give  any  directions  to  the  Registrar  to  draw 
up  my  order  in  one  suit  only.  I  merely  di- 
rectecf  him,  upon  the  suggestion  of  counsel, 
after  delivering  my  judgment,  to  enter  the 
order  Mdthout  tne  usual  notices,  or  calling  for 
counsel's  briefs,  in  consequence  of  the  near 
approach  of  the  holy  days;  and  as  the  de- 
fendant was  so  long  kept  out  of  money  to 
which  a  Court- of  Law  said  he  was  entitled. 

The  Attorney  GeneraL^\j\  strictness  there 
was  only  one  suit  made  perfect,  after  abate- 
ment, by  a  bill  of  revivor.  The  Court  was 
entrapped  to  make  this  order,  and  not  the 
slightest  intimation  was  given  of  a  demurrer 
to  the  bill  of  revivor^  until  the  order  was  ob- 
tained. 

The  object  of  having  the  order  altered,  was 
with  a  view  to  demur  to  the  bill  of  revivor,  as 
they  could  iiot  demur  if  the  order  had  been 
entered  in  both  causes. 

Mr.  Pepyt,  Mr.  Wakefield^  and  Mir.  Jnderdan, 
on  behalf  of  the  defendants.     The  object  of 
this  application  is  to  deprive  Mr.  Mendizabel 
of  the  benefit  of  the  order  made  in  his  favour. 
The  original    cause  had  not  abated,  as  one 
of  the  three  original  plaintiffs  is  still  living. 
The  Queen  of  Spain  had  no  right  to  revive  or 
he  a  party  to  the  suit.    There  is  no  ground  for 
charging  us  with  a  breach  of  faith  with  the 
Court,  and  even  the  solicitor's  affidarit  in  sup. 
port  of  this  motion  did  not  hint  at  such  a 
charge.    It  was  equally  untrue  that  no  intima- 
tion was  given  of  our  intention  to  demur ;  it 
was  in  the  recollection. of  his  Lordship,  that  Sir 
Edward  Sugden,  in  his  argument  upon  the  mo- 
tion for  paying  out  the  money,  repeatedly  said 
"  their  bill  of  revivor  was  no  more  than  waste 
paper,  and  that  would  be  decided  in  the  de- 
murrer  which  was  to  be  filed  to  that  bill."    It 
was  the  constant  practice  of  the  Court  to  make 
an  order  in  a  suit  abated  for  payment  of  money 
out  of  Court ;  but  our  ground  of  objection  to 
the  present   application  is,  that  there  is  no 
abatement  and  no  revivor.    The  only  ([uestion 
is,  whether  the  demurrer  was  filed  in  breach  of 
faith ;  and  unless  a  clear  case  of  such  breach  be 
made  out,  the  Court  has  not  jurisdiction  to 
order  the  demurrer. 

The  Lord  Chancellor. — No  doubt  Sir  Edward 
Sugden  in  the  argument  stated  an  intention  to 
demur  to  the  bill  of  revivor,  if  that  can  be  con- 
sidered as  notice.  If  the  question  of  demurrer 
had  been  raised  in  that  argument,  I  very  pro- 
bably would  not  have  made  the  order  until 
that  question  should  be  disposed  of.  I  find 
that  representations  were  made  to  the  Regis- 
trar, that  I  directed  the  order  to  be  drawn  up 
in  one  cause  only ;  but  he  does  not  himself  re- 
collect that  I  gave  any  such  direction,  and  I  am 
satisfied  I  did  not ;  but  I  directed  it  to  be  draivn 
up  without  the  usual  notices  or  the  production 
of  briefs.  Unless  I  find  that  there  are  special 
circumstances  in  this  case,  I  shall  not  order  the 
demurrer  to  be  taken  off  the  file. 

His  Lordship  on  a  subsequent  day. — ^The 
intimation  of  an  intention  to  demur,  thrown 
out  in  the  argument,  did  not  amount  to  a  no- 


tice  to  demur.  If  such  a  notice  had  been  duir 
stated  to  the  Court  in  that  argument,  I  would 
have  stayed  the  order  for  paying  out  the  money. 
Misrepresentations  were  made  to  the  Registrar 
of  what  took  place  in  Court,  and  the  Registrar 
acted  on  them,  in  entering  the  order  on  one 
cause  only.  I  am  of  opinion,  under  the  cir- 
cumstances, that  the  demurrer  ought  to  be  taken 
off  the  file. 

King  of  Spain  v.  MendizaM  ;  Queen  of  Spain 
V.  Mendtzfidel,  at  Westminster,  January.  16. 17 
and 31,  1834.  />     >    *» 


NOTES  OF  THE  WEEK. 
House    of  Lords. 

FOR  8SC0XD  RBAOIXO. 

Illegal  Securities. 

Law  of  Escheats. 

Sabbath  Observance.     Lord  Wynford. 

Friendly  Societiea. 

FOR  THIRD  RSABIN6. 

Exchange  of  Lands  in  Common  Fields. 


House  of  Commous, 

BILLS   TO   BE   BR0UG^T   IK. 


ntkf  of  the  Bili. 

Abolishing  Imprison- 
ment for  Debt. 

The  better  Execution 
of  Wills. 

lAnds  and  Tenements 

recovery. 
Law  of  Sewers. 
Benefit  Societiea. 


Proposer. 

The  Attorney  Ge- 
neral. 

Ilie  Attorney  Ge- 
neral. 

Mr,  Aglionby. 

Mr.  Ward. 
Mr.  Wilkfl. 


FOR  8BCOND  RBADINO. 

Liberty  of  the  Press.  Mr.  O'Conndl. 

Registiation  of  Births,  Mr.  Brougham. 

Marriages  &  Deaths. 

Exchange  and  Sale  of  Mr.  Slaney. 

Entailed  Property. 

Parish  Apprentices.  Sir  0.  Mosley. 
English  and  Irish  Judgments. 
Administration  of  Justice  in  Bordugfas. 

Game  Laws.  Mr.  Lennard. 

Piiisoners'  Counsel.  Mr.  Ewart. 

Repeal  of  Hanging  in  Mr.  Ewart. 

Chains. 

T^^ea.  Lord  Althoipw 


Note9  of  the  Week.^^ Postponement  of  Lotal  Courts  and  Imprisonment  for  Debt  Bills,  47 


IK  COXMITTBJE. 

Investanent  of  Bank-       Mr.  Brougham. 

ruptcy  Funds. 
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Forfeiture    of  Febns'    Mr.  Rotch. 
Property. 


GOyBBHMBNT  OF  PARISH  YBSTRIBS. 

This  bill  has  been  negatived,  by  a  majori- 
ty of  38  to  1. 


DOXBSTIC  BBGISTRATION  OF  DBBDS. 

We  are  authorized  to  state  that  Mr. 
Tooke's  name  was  mentioned  without  his 
knowledge,  as  bringing  in  the  Domestic 
Registration  of  Deeds  Bill  in  conjunction 
with  Mr.  Pelham ;  and  the  Bill  hiu  been 
withdrawn. 


INNS  OF  OOUBT  AND  MB.  HABYBT, 

After  a  long  discussion,  it  has  been  re- 
ferred to  a  Select  Committee  to  inquire 
into  all  the  circumstances  attending  the  re- 
jection of  the  application  of  Daniel  Whittle 
Harvey,  Esq.  to  be  called  to  the  Bar,  and 
to  report  their  opinion  thereupon  to  the 
House. 


BaUITY  BXCHEQUBB. 


Mr.  Baron  Alderson  has  been  appointed 
by  his  Majesty's  warrant  to  hear  causes  on 
the  Equity  side  of  the  Court  of  Exchequer, 
during  the  absence  of  the  Lord  Chief  Baron. 


MARSHAL  OF  THB  KINO  S  BBNCH  PRISON. 

Mr.  Chapman,  late  First  Assistant  Mas- 
ter of  the  Court  of  King's  Bench,  has  been 
appointed  to  the  office  of  Marshal  of  the 
King's  Bench  Prison,  vacant  by  the  death 


of  Mr.  Jones.  We  understand  that  an  al- 
teration has  been,  or  will  be  made,  in  the 
amount  of  the  large  emoluments  formerly 
derived  from  this  office.  This  promotion 
is  well  deserved  by  Mr.  Chapman,  who  in 
the  discharge  of  his  late  laborious  and  diffi* 
cult  duty,  as  one  of  the  taxing  officers,  gave 
we  believe  very  general  satisfeuition  to  the 
Profession.  No  successor  has  been  appoint- 
ed to  Mr.  Chapman,  and  perhaps  the  plan 
of  a  General  Taxation  Board  for  all  the 
Common  Law  Courts,  will  render  any  ap- 
pointment unnecessary. 


POSTPONEMENT  OF  THE  LOCAL 
COURTS,  AND  ABOLITION  OF  IM- 
PRISONMENT FOR  DEBT  BILLS. 


On  Monday  evening  Lord  Althorp  stated 
that  he  despaired  of  being  able  to  proceed 
with  the  Bills  for  the  establishment  of  Local 
Courts  and  for  the  Abolition  of  Imprison- 
ment for  Debt,  in  the  present  session  of  Par- 
liament; whereupon  Mr.  Hume  observed, 
that  as  the  Lords  seemed  to  have  nothing  to 
do,  the  Lord  Chancellor  might  introduce  them 
into  the  Upper  House.  Mr.  Hume,  however, 
forgot  at  the  moment,  that  one  of  these 
bills  has  been  three  times  introduced  into 
that  House,  and  has  three  times  failed ;  and 
we  do  not  conceive  that  the  Lords  would 
have  a  much  greater  liking  for  the  other 
Bill,  which  IB  thus  recommended  to  them  to 
fill  up  their  leisure  hours.  We  confess  we 
heartily  rejoice  at  the  present  determination 
of  the  Government.  A  fortnight  ago  we 
ventured  to  recommend  the  course  which 
they  have  in  their  wisdom  thus  taken.  We 
shewed  that  the  progress  of  innovation  was 
too  rapid,  even  at  present^  and  that  to  give 
it  a  firesh  impetus  might  be  attended  with 
the  worst  consequences ;  that  the  whole 
profession  might  thus  be  thrown  into  irre- 
trievable confiuion.  Enough  has  surely  been 
done  for  the  present :  let  us  wait  to  see  its 
effect  before  we  go  further.  If  tiie  present 
Bilk  are  abandoned,  as  the  General  Regis- 
try Bill  has  been  thrown  out,  no  great  inno- 
vation will  be  made  in  the  Session ;  and  as 
the  sincere  friends  of  a  temperate  and  ju- 
dicious reform  in  our  laws,  we  have  no  he- 
sitation in  saying  that  this  would  be  best 
for  the  true  interests  of  the  country. 
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CHANCERY  SITTINGS. 
Trinity  Term,  1834. 


LORD  CHANG ELLORy  AT  LINCOLN'S  INN. 


Friday 
Wednesday 

Thursday  - 
Friday 
Saturday    - 
Monday     - 
Tuesday     - 
Wednesday 
Thursday  - 
Friday 
Saturday   - 
Monday    - 
Tuesday    - 
Wednesday 
'l^ursday  - 
Friday 
Saturday    - 
Monday     - 
Tuesday     - 
Wednesday 
Thursday  - 

Such  days 
the  House  of 


May  9th  I  Seal  Day  (Motions). 
•     21st  I  Petitions. 

AT  WESTMINSTER. 

May  22d  |  Motions. 

-  24th  I  Re-hearings  and  A^ 
•  26th  f    peals. 

.  27thJ 

-  28th  I  No  Sittings. 

-  29th  I  Motions. 

-  aoth- 

Junf  2d  l^^ff ™^  ^""^  ^^ 
.      3df     P^^- 

-  4thJ 

-  5th  I  Motions. 

-  6th-j 

9th  LRc-hearings  and  Ap- 

I  10th  f    P«^- 

-  1 1th  J 

-  12th  I  Motions. 

as  his  Lordship  is  occupied  in 
Lords,  are  excepted. 


VICE   CHANCELLOR,  AT  LINCOLN'S   INIJ. 

Friday        -    May  9th  I  Seal  Day  (Motions). 
Wednesday        -    21st  |  Petitions. 

AT   WESTMINSTER. 

May  22d  |  Motions. 

-  23d  "I  Plea8,Demuirer8,Ex- 

-  24th  I      ceptions.    Causes, 
.  2fith  [     and  Further  Direc- 

-  27thJ      tions. 
.  28th    No  Sittings. 

-  29th    Motions. 
.  30th 
.31st 

June  2d 
.     3d 

-  4th 

.    5th  I  Motions. 
..    fJth"]  Pleas,Dernurrers,Ex- 

-  7th  I      ceptions.    Causes, 

-  9lh  (      and  Further  Direc- 
-'  10th  J      tions. 

-  1  Itli    Short  Causes  and  do. 

-  12th    Motions. 


Thursday    - 
Friday 
Saturday    - 
Monday     - 
Tuesday     - 
Wednesday 
Thursday    - 
Friday 
Saturday    - 
Monday 
Tuesday 
Wednesday 
Thursday  - 
Friday 
Saturday    - 
Monday 
Tuesday     - 
Wednesday 
Thursday  - 


LONDON. 

Ist  Sittings,  Tuesday,  May  27th. 
2d  Sittings,  Tuesday,  June  3d. 


Pleas,Demurrcr8,Ex- 
ceptions.  Causes, 
and  Further  Direc- 
tions. 


EXCHEQUER  OF  PLEAS.  —  SITTINGS 
AT  NISI  PRIUS,  IN  AND  AFTER 
TRINITY  TERM.  1834. 


in  Trrm. 
MIDDLESEX. 

1st  Sittings,  Wednesday,  May  28th. 
2d  Sittings,  Monday,  June  2d. 

N.  B.  The  Court  will  sit  in  Middlesex,  by 
adjournment,  on — 
Wednesday,  June  4th. 
Monday,  June  9th. 
Wednesday,  June  llth. 


After  Term. 

MIDDLESEX. 

Friday,  June  13th. 

LONDON. 

Saturday,  June  I4th. 

New  Causes  entered  for  the  Sittings  in  Trl- 
nity  Term  will  be  tried  in  Term. 

Short  Remanets  from  Easter  Term  may  be 
taken  in  Middlesex  at  the  Sittings  in  Tnnity 
Term  by  consent,  but  not  in  London. 

The  Court  will  sit  at  10  o'clock. 


THE  EDITOR'S  LETTER  BOX. 


Some  copies  of  Mr.  Dowling's  Common 
Law  Practice,  published  for  the  proprietors  of 
this  work,  having  been  issued  without  a  Table 
of  Contents,  the  purchasers  of  such  copies  are 
informed  that  they  may  obtain  the  same  at  the 
publisher's,  on  apnlication. 

Part  11.  of  the  Digest  of  all  Reported  Cases 
for  the  year  1834,  was  published  this  day, 
price  2*. 

The  communications  of  "  A  Moderate  Re- 
former,'' and  I.  S.,  are  under  consideration. 

We  shall  readily  insert  any  letters  on  the 
Poor  Law  Amendment  Bill ;  but  would  sug- 
gest, that  in  lieu  of  general  terms  of  condem- 
nation, some  specific  objections  should  be 
brought  forward,  and  that  the  existing  evib 
should  be  borne  in  mind  and  compared  with 
the  proposed  improvements. 

Tne  queries  and  answers  of  Scrutator; 
I.  H.  C;  B. ;  Rusticus;  A  Country  Sub- 
scriber ;  An  Attorney's  Clerk ;  H.  I. ;  and 
C.  H.  I.,  have  been  received. 

We  thank  a  subscriber  for  the  Report  of  a 
Case,  and  will  thank  him  to  state  the  names 
of  the  attorneys. 

Tlie  Second  Lecture  on  the  Public  Records 
of  England,  will  be  given  in  an  early  number. 

We  thank  a  Somersetshire  Friend  for  his 
suggestion  of  the  means  of  procuring  a  perfect 
list  of  the  Perpetual  Commissioners  in  the 
country;  but  he  is  quite  mistaken  as  to  the 
terms  on  which  it  may  be  obtained ;  and  fc»r 
the  present,  we  must  continue  to  insert  tlic 
names  as  they  are  from  time  tu  time  supplied. 

The  letters  on  the  New  Scale  of  Costs,  and 
the  appointment  of  Perpetual  Commissioners, 
shall  be  inserted. 

We  hope  to  obtain  a  correct  statement  of 
the  Practical  Directions  consequent  on  the 
Rules  of  Court  under  the  Fine  and  Recovery 
Act. 

The  report  of  the  case  of  an  attorney  who 
has  been  struck  off  the  Rolls,  at  the  inttmce 
of  the  Incorporated  Law  Society,  will  probably 
be  given  next  week. 


iRIft  Utsal  0bfttt^n, 


Vol.  VIII. 


SATURDAY,  MAY  24,  1834. 


No.  CCVI. 


***  Quod  nii^U  ad  Nos 


FBTtinet,  et  aeacire  malum  eat,  agiUmus. 


HORAT. 


LETTBRS 
TO  THE  LORD  CHANCELLOR. 


UBRBK  XltU 


on  TBB  BTATB  0¥  THB  F&0FE8SI0K. 

My  Lord, 

I  AGjJir  venture  to  address  you,  and  your 
Lordship  would  easily  furnish  materials  for 
B-  letter  much  more  frequently  than  I  avail  ] 
myself  of  them.     Your  movements,  if  not 
*'  ever  charming,"  are  at  least  "  ever  new." 
We  live  in  stirring  times ;  and  so  long  as 
your  Lordship  has  the  power  to  change, 
.you  seem  determined  to  keep  your  inclina- 
tion for  it  alive.     It  la  my  present  purpose 
to  notice  the  common  observation  which  is 
made  respecting  your  Lordship  in  all  pro-  I 
fessional  circles,  and  in  some  places  without 
the  pale  of  the  profession.     In  alluding  to 
.  it  I  am  far  from  concurring  in  it.     I  lielieve 
that  your  Lordship  has  no  such  intentions 
as  are  imputed  to  you.     I  merely  advert  to 
]the  statement,  to  shew  that  although  it  is 
.'  unworthy  of  being  entertained,  yet  that  it 
has  sufficient  support  to  have  obtained  for  it 
.  some  credence,  although  it  may  never,  as  is 
frequently  the  case,  have  reached  your  Lord- 
ahip's  ears.    Therefore — 

"  I  as  your  glass  will  modestly  discover 
That  ef  yourself  which  yet  you  know  not  of." 

It  has  been  generally  stated  then,  my 
Lord,  that  you  have  resolved  to  unsettle  the 
whole  IVofession  of  the  Law ;  to  break  it 
up;  to  leave  no  one  stone  of  its  present 
structure  standing  on  another.  This,  to 
some,  may  not  be  a  very  grievous  charge ; 

NO.  CCVI. 


nay,  your  presumed  intention  may,  in  the 
eyes  of  many,  be  a  chief  merit  in  your 
Lordship.  I  shall  venture,  however,  at  pre- 
sent, to  assume  that  it  is  a  serious  aocuaa- 
tion.  I  ahaU  not  now  endeavour  to  prove 
that  the  existence  of  the  Legal  Profession 
in  its  presmt  state  ia  important  to  the  in- 
terests of  the  conntry ;  but  I  shall  only 
state,  that  the  ehaige  of  a  determination  to 
overtom  it  is  made  against  your  Lordship, 
and  shall  shew  by  what  &cts  this  charge  ia 
supported. 

In  the  first  place  then,  my  Lord,  it  is  al- 
leged, that  in  tiie  diapoeitioa  of  your  offi** 
cisd  patronage,  you  have  never  sought  out 
the  fittest  men  fw  the  vacant  office,  but 
simply  the  fittest  men  to  serve  your  pur- 
pose. Your  Bankruptcy  Court  appoint- 
ments are  always  first  adverted  to ;  but  they 
have  been  so  frequently  gone  through,  that 
I  shall  not  further  allude  to  them.  Neift, 
your  Masters  in  Chancery  are  particulariz- 
ed— but  enough,  I  think,  has  been  said  on 
this  subject.  But  your  appointments  to  the 
Bench  are  more  recent,  and  require  some 
notice.  They  are  three  in  number — Chief 
Justice  Denman,  Mr.  Baron  Ghuney,  and  Mr. 
Justice  Williams.  Mr.  Baron  Ghimey  may 
be  considered  as  an  average  appointment, 
and  need  not  be  further  adverted  to.  The 
other  jadioiai  i^ointments  made  by  your 
Lordshq)  are  the  present  Chief  Justice  of 
England,  in  conjunction  with  the  Prime  Mi* 
nister,  and  Mr.  Justice  Williams,  on  your 
own  responsibility.* 


*  The  appointment  of  the  Chiefs  of  each 
Superior  Court  is  always  claimed  by  the  Prime 
Minister.  That  of  the  Puisne  Judges  by  tha 
Lord  Chancellor. 
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Of  tbe  first  learned  and  excellent:  person 
it  18  impossible  to  speak  without  giving  him 
the  highest  credit  for  honorable  feeling  and 
distingubhed  talents ;  but  his  most  ardent 
admirers  will  hardly  say  that  he  would  «yer, 
independently  of  political  considerations, 
have  been  appointed  to  his  present  office. 
It  must  always  be  considered  as  an  appoint- 
ment tinged  by  party  feeling.  From  the 
situation  which  Lord  Demnan  held  at  the 
time  of  the  vacancy,  he  could  claim  the 
place  as  a  right ;  from  his  long  and  steady 
adherence  to  his  political  principles,  he  was 
fully  entitled  to  it ;  but  allowing  all  this  to 
the  fullest  extent,  it  must  he  admitted  that 
the  Chief  Justiceship  of  England  was  be- 
stowed, not  on  the  fittest  person  to  hold  it, 
but  on  the  person  whom  it  was  expedient, 
under  the  particular  circumstances  of  the 
case,  to  appoint  to  it. 

But  this,  it  is  generally  admitted,  was 
tmavoidable :  it  u  obvious,  however,  that  it 
4)ehoved  your  Lordship  to  be  particularly 
scruptiilous  the  next  time  a  vacancy  occurred 
•on  the  Bench ;  it  was  particularly  incum- 
bent on  you  to  shew  diat  the  Bench  was 
Bot  to  be  proftined  by  political  appoint- 
ments— that  it  was  not  to  be  used  as  a 
perch  for  rewarding  the  adherents  of  ^jrour 
party.  If  ever  a  judicial  appointment  was 
required  that  would  challenge  the  strictest 
inquiry,  it  was  the  one  succeeding  the  ap- 
pointment of  the  present  Lord  Denman. 
Let  us  see,  then,  how  your  Lordship  has 
dealt  with  this  important  situation. 

Mr.  Baron  Bayley,  whose  loss  is  almost 
irreparable,  retires.  The  first  person  thought 
of  is  Sir  William  Home.  The  first  idea  is, 
not  to  appoint  the  fittest  man  to  the  place* 
but  to  appoint  a  man  who  says  himself  that 
he  is  not  fit  for  the  place.  There  is  no  at- 
tempt to  make  the  Judge  suit  the  Judge- 
ship ;  the  contrivance  is,  how  to  make  the 
'  Jvdgeship  suit  the  intended  Judge.  The 
question  never  was,  would  the  duties  of  the 
office  be  completely  or  adequately  filled  ? 
It  was  simj^y,  what  part  of  them  could  be 
dispensed  with,  to  induce  a  particular  per- 
son to  accept  the  place.  And  who  was  the 
person  ?  The  Attorney  Gbneial  of  the  day. 
And  what  were  the  reasons  for  wishing  him 
to  take  the  place  ?  Political  considerations 
alone.  He  was  not  a  sufficiently  active 
partizan — he  was  not  a  good  servant  of  all 
work— he  must  be  displiiced — a  shelf  must 
be  found  for  him.  A  Vacancy  occurs;  it 
does  not  suit ;  it  must  be  made  to  suit ;  its 
duties  must  be  shaped  and  squared  to  suit 
the  particular  person  to  be  appointed ;  the 
Court  of  Exchequer:  must  be  operatised, 


and  the  parts  adapted  to  suit  the  qoalitifi 
of  the  fieivourite  performers.  The  scheme, 
however  fails,  although  planned  and  at- 
tempted to  be  executed  without  a  moment's 
scruple.  The  other  principal  actors  will 
not  assent:  some  other  person  to  fill  the 
office  must  be  found ;  pronuses  nmat  be 
broken ;  pledges  violated ;  and  parties  most 
return  to  their  places ;  except  that  Sir  Wil- 
liam Home  having  acted  as  an  honesty  scropu- 
lous,  and  independent  man,  must  not  be  per- 
mitted to  resume  his  situation. 

On  whom,  then,  is  his  vacant  seat 
on  the  Bench  bestowed?  The  politi« 
cal  juggle  having  fiuled,  the  situation  is 
given  to  a  gentleman  who,  whatever  nay 
be  his  other  qualifications,  is  known  more 
as  a  violent  political  partizan,  than  in 
any  other  way.  It  is  perfectly  tme  that 
Mr.  Williams  had  considerable  practice  on 
his  circuit,  and  some  business  in  town  as  a 
nisi  prius  advocate ;  but  it  cannot  be  said, 
for  a  moment,  that  his  legal  rank,  and  cha- 
racter in  his  profession,  entitle  him  to  his 
present  situation ;  it  cannot  be  said  that  he 
is  the  fittest  man  for  the  place  that  could 
be  found.  This  is  not  a  pleasant  thing  to 
say,  but  it  may  be  said,  because  it  has  been 
unfortunately  publicly  admitted  by  your 
Lordship,  who  appointed  him.  Why  has 
Mr.  Baron  Williuns  not  been  retained  in 
the  Court  to  which  he  was  originally  ap- 
pointed ?  Why  has  he  been  removed  into 
the  King's  Bench,  and  his  place  sup[^ed 
by  Mr.  Justice  James  Parke  ?  The  reason 
is  obvious  and  notorious  to  all.  His  in- 
competency for  a  portion  of  his  duties,  can 
be  the  only  reason.  It  is  not  agreeable  to 
speak  thus  of  persons  whom  I  am  bound  to 
respect ;  but  the  matter  is  too  serious  not 
to  demand  that  the  tmth  should  be  spoken. 

What  then  does  all  this  prove  ?  Does  not 
the  fitct  stand  on  record  that,  as  yet,  yoor 
Lordship  has  not  sought  out  the  fittest  men 
for  the  situations  you  have  to  bestow,  but 
merely  the  fittest  men  to  serve  your  purpose, 
or  to  answer  political  objects;  and  b  it 
not  obvious  that  general  discredit  is  thrown 
on  the  administration  of  justice,  by  appoint- 
ments of  this  nature  ?  Is  it  not  the  natunl 
conclusion,  that  your  Lordship  is  willing  to 
disregard  all  ususJ  and  former  rules,  and  to 
make  every  thing  bend  to  the  objects  of  tiie 
moment?  Whd^n,  before,  have  we  heard 
of  changes  of  this  nature  ?  I  do  not  conde- 
scend to  go  into  all  the  professional  gossip 
of  the  day.  I  speak  only  of  fEu:ts  recorded 
in  the  Courjts.  T  draw  conclusions  from 
Uiem  that  must  force  themselves  on  the 
minds  of  everyone — conclusions  to  Which, 
I  confess,  I  unwillingly  arrive. 
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This  then,  my  Lord,  it  the  first  proof 
that  haa  been  given*  that  it  is  your  Lord- 
ship's intention  to  overturn  the  whole  Pro- 
fession of  the  Lblw,  and  to  make  it  entirely 
subservient  to  your  own  purposes.  This  is 
the  only  one  to  which  I  shall  for  the  pre- 
sent advert ;  but  I  shall  examine  the  others 
in  detail.  I  trust  that  the  other  matters 
which  are  mentioned  as  warranting  the  ac- 
cusation I  have  alluded  to,  will  have  less 
in  their  support  than  the  subject  of  this  Let- 
ter.    I  have  the  honor  to  be. 

My  Lord, 
Your  Lordship's  most  obedient  servant, 

Lincoln's  Inn,  A  Babbistbb. 

May  19. 
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The  Practice  of  the  St^ferior  Courts  of 
Common  Law,  as  altered  Inf  Statute  and 
Rale  daring  the  present  Reign :  with  an 
Appendix,  cotUmning  the  Rules  on  Plead- 
ing of  Hilary  Term,  4  fr.4;  and  Notes, 
esplaitdng  tha  Objects  and  Effect  of  the 
Alterations.  By  Alfred  S.  Dowling,  Esq. 
of  Gxay's  Inn,  Barrister  at  Law. 

OuB  readers  have  now  before  them  the 
Common  Law  Practice,  which  we  pro- 
mised them.  The  Chancery  Practice 
has  been  some  time  published.  The  pre- 
sent woric  is  by  Mr.  Dowling;  but  as 
we  are  directly  interested  in  its  success,  our 
evidence  must  be  excluded  as  to  its  merits. 
We  shall  therefore  content  ourselves  with 
giving  the  Table  of  Contents,  and  recom- 
mending our  readers  to  see  whether  it  is 
what  we  have  promised  it  should  be. 

Chi^ter  I.  Of  Actions.  Chapter  II.  The 
Jurisdiction  of  the  Courts.  Chapter  III.  Of 
the  Judges.  Chapter  lY.  Officers  on  the  Plea 
Side  of  the  Exchequer.  Chapter  V.  Attor- 
neys. Chapter  VI.  Of  Fees  and  Holidays. 
Chapter  VIL  The  Terms  and  Computation  of 
Tune.  Chapter  VIII.  Mode  of  commencing 
an  Action.  Chapter  IX.  Arrest. — ^Affidavit. 
Chapiter  X.  Ap'^'earance  and  Bwl.  Chapter 
XI.  Proceedings  against  the  Sheriff,  and  on 
the  Bail-Bond.  Chapter  XII.  Proceeduigs 
against  Prisoners.  Chanter  XIII.  The  De- 
daration.  Chapter  XIV.  Particulars  of  De^ 
roaod  and  Set-off.  Chapter  XV.  Motions, 
Rules,  Summonses,  and  Orders.  Chapter 
XVI.  Warrant  of  Attorney.  —  Cognovit. — 
Penal  Action.     Chspter  XVII.  Writs  of  In. 

§niry. — ^Assessing  Damaiifes  on  the  8  &  9  W. 
.c.  11.  $8..    UiapterXVm.  Changing  Ve- 


nue.— Inspection  of  Court  Rolls.     Chapter 

XIX.  Payment  of  Money  into  Court.    Chimter 

XX.  Imparlance. — ^Time  for  Pleading. — Pieas» 
Replications,  Rejoinders,  &c.  Chapter  XXI. 
Demurrer.  —  Special  Case.  Chapter  XXII. 
The  Issue.  Chapter  XXIII.  Jury  Process.—- 
Costs  of  Special  Jury.  Chapter  XXIV.  Trials. 
— Sittings  —Judgment  as  in  case  of  a  Nonsuit. 
Chapter  XXV.  Trial  of  Issues  before  the  She-' 
riff.  Chapter  XXVI.  Evidence.  Chapter 
XXVII.  Amendment.  Chapter  XXVIIJ.  Ar- 
bitration. Chapter  XXIX.  Interest.  Chapter 
XXX.  Judgment.  —  New  Trial. — Arrest  of 
Judgment--Judgment  non  obstante  veredicto. 
Chapter  XXXI.  Speedy  Judgment  and  £xe« 
cution.  Chapter  XX All.  Costs.  Chapter 
XXXIII.  Scire  Facias  Chapter  XXXIV. 
Error.  Chapter  XXXV.  Interpleader.  Chap- 
ter XXXVI.  Ejectment.  Chanter  XXXVA/ 
Prohibition.  Chapter  XXXVIIl.  Mandamus. 
Index  to  the  Practice.  Appendix  of  the  New 
Rules  on  Pleading,  and  Index  thereto. 


A  Treatise  on  the  Law  of  the  Descent  of  an 
Intestate's  Real  Estate}  comprising  the 
Alterations  made  therein  by  the  Act  of 
Parliament,  3  ^  4  IT.  4,  c.  106,  with 
full  Explanatory  Notes ;  and  on  the  Dis- 
Jribution  of  an  Intestate*s  Personal  Es* 
tate,  under  the  Statutes  of  Distribution, 
with  Notes  on  the  Statutes  and  on  Ad* 
vancements.    By  a  Solicitor.     Richards. 

It  is  fortunate  for  the  busy  practitioner, 
who  has  not  sufficient  leisure  to  study 
minutely  the  innumerable  alterations  which 
have  been  recently  made  in  the  Law,  that 
every  change  immediately  becomes  the  sub- 
ject of  a  separate  treatise.  We  have  en- 
couraged that  which  we  think  the  most 
useful  plan, — the  publication  of  concise 
practical  works,  shewing  exactly  the  altera- 
tions which  have  taken,  place,  and  leaving 
those  alterations  to  be  interwoven  in  new 
and  complete  treatises  when  our  Law  Re- 
formers shall  have  matured  their  labors,  or 
the  Legislature  has  become  tired  of  dieir 
projects. 

The  little  book  before  us  will  be  a  useful^ 
manual  in  the  solicitor's  office.  It  com- 
prises the  Law  of  Descent  of  an  Intestate's 
Real,  and  of  the  Distribution  of  his  Per* 
sonal  Estate.  After  describing  very  briefly 
the  ancient  Law  of  Descent,  the  author  pro- 
ceeds to  state  and  comment  on  the  Rules 
regulating  the  Transmission  of  Estates  of 
Ii^eritance,  distinguishing  those  parts  which 
have  been  altered  by  the  3  &  4  W.  4,  c. 
106. 

We  cannot  do  better,  in  giving  a  sample 
of  the  work,  than  extract  the  author's  illus- 
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tratioQS  of  the  Ruled  of  DesoeDt,  as  now 
altered^  and  which  may  nerve  as  (t  useful 
Table  not  hitherto  given  in  this  work : 

"  On  the  death  of  J.  (a  man  entitled  to  an 
estate  by  purvhoMe),  it  would  descend — 

"  Ist.  To  his  eldest  son. 
"  2d.  If  he  dies  before  bis  father,  leaiing  issue, 
'  to  such  issue;  male  and  female,  or  if  they 
are  also  dead,  to  their  issue  in  infinUum, 
(observing'  amount  all  these,  in  lookin/r  for 
the  heir,  the  game  Rules  with  regmi  to 
sex,  primogeniture,  and  representation,  as 
amongst  v^.'s  immediate  issue,  vbs.  his  sons 

*  and  daughters). 

**  3d.  On  failure  of  these,  to  ^.*s  next  eldest 
son  and  his  issue,  m  knfiniimm,  taking  in  like 
manner. 

*'  4  th.  And  so  to  each  son  successively  in  order 
of  birth,  and  his  descendants.  The  whole 
blood  and  thdr  issue  taking  before  the  half- 
blood  or  thdr  issue. 

**  5th.  On  failure  of  sons  of  both  bloods,  and 
their  descendants/  to  the  daughters  of  both 
bloods  equally  as  co-heiresses. 

\*  6tli.  Bat  if  some  of  the  daughters  are  livfaig. 
and  others  are  dead,  leaving  issue,  sons  and 
4lau£[hterB,  to  such  surviving  daughters,  and 
the  issue  of  those  deceased,  in  infinitum, 
^observing  amongst  such-  issue  the  Rules  as 
to  sex  and  primog'eniture,  mentioned  No.^ 
the  heir  amongst  the  latter  taking  per  Uifpct 

.  «r  only  the  share  theur  mothers  would  ba^ 
taken,  if  living. 

7th.  If  all  the  daughters  are  dead  (suppose 
them  to  be  three)  each  -leaving  issue, — the 
first,  two  sons  and  a  daughter — the  second, 

•  two  daughters---the  third,  a  son  and  daugh- 
ter ;-^thc  estate  would  be  divided  into  three 
paru,  of  which  one-third  would  descend  to 
the  elder  son  of  the  first  dam^r>  to  the  ex- 
clusion of  his  younger  brotm^r  and  sister, — 
another  third,  to  the  two  dauj^ters  of  the 
second,  as  co-parceaon» — andthe  remain- 
ing third,  to  the  son  of  the  third  daughter, 
to  the  exdurion  of  his  sister,  though  younger 
than  her. 

*'  In  default  of  such  lineal  descendants,  in- 
Guiry  was  formerly  to  be  made  for  the  heir  in 
the  next  plaCe  amon|[St  the  deceased's  coL 
lateral  kindred,  vis.  his  brothers',  and  sisters, 
and  their  descendants ;  but  in  consequence  of 
the  lineal  ancestor  beiuff  preferred  to  the  col- 
lateral rehitions,  by  the  late  act,  the  estate,  on 
A*^  death,  would  iKXt  ascend,  in  default  of 
lineal  descendants. 

^  8di.  To  his  father,  or  if  he  was  dead— 
**  9th.  To  ^.'s  ehlest  surviving  brother,  of  the 

whole  blood. 
"  10th.  If  such  eldest  brother  is  dead«  to  his 
issue,  male  and  female,  in  inftnitum^  (ob- 
serving amongst  such  issue  the  same  Rules 
as  to  sex,  primogeniture,  and  representation, 
as  mentioned  No.  2)  and  wantmg:  these,  to 
the  other  brothers  of  the  whole  blood  sue* 
cessivdy,  and  thdr  issue,  observing  the  same 
.  Ruki. 
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llth.  In  default  of  brothers  and  their  de- 
scendants, to  the  listers  of  the  whole  blood 
equally. 

12th.  If  some  of  the  sisters  are  living,  and 
others  dead,  leaving  issue,  sons  and  dangh- 
ters,  to  those  living,  and  the  issue  of  the  de* 
ceased,  in  infinitum,  the  latter  taking  ^#r 
siirffei,  and  the  Rules  as  to  sex  and  prim** 

feniture  being  observed  as  mentioned  N<iu  ^, 
^  3tk.  If  all  the  sisters  are  dead,  each  leavsBff 
issue,  suns  and  daughters,  as  mentiooed 
No.  7,  the  estate  descends  in  like  mansser, 
as  to  sex,  prlmoj^enlture,  and  representation, 
as  therein  mentioned. 

14th.  On  failure  of  brodiers  and  dsters  of 
the  whole  blood,  and  their  issue,  to  the 
eldest  brother  of  the  half-blood,  or  if  he  is 
dead,  to  bis  issue,  the  latter  taking  accottt- 
ing  to  sex  and  primogeniture. 
15th.  Wanting  these,  to  the  other  brothera 
of  the  half-blood  snccessivdy,  and  tlwir 
issue,  taking  in  like  manner. 
16th.  In  detauH  of  brothers  of  the  half-blood 
and  their  issue,  to  the  sisters  of  the  half- 
blood  and  their  issue,  taking  as  the  sisters 
of  the  whole  blood  and  thdr  issue,  Nos.  11, 
\2,  and  13. 
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Tlie  issue  of  A*%  father  being  dead,  we 
ascend  to  the  next  lineal  ancestor»:aod  the 
estate  will  then  devolve— 
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17th.  To  the  grandfather;  if  he  Is  dead— 
18th.  We  next  look  for  tliehdr  amongst'lus 
i^ue  (^.'s  undes  and  aunts  and  thdr  issue) 
these,  tracmg  thdr  descent  through  their 
parent,  take  exactly  hi  the  same  order  of 
succtsdon  and  accordmg  to  the  same  Rules 
of  sex,  primogeniture,  and  representatioo, 
as  we  have  seen  A*%  issue  would  take-in 
Nos.  1  to  7- 

Wanting  these,  we  next  recur  to  A**%  gKttI 
grandfather,  and  on  his  death  to  his  issue, 
XA*%  great  uncles  and  aunts,)  who  take  io 
the  same  order  as  the  issue  of  his  grand- 
father last  mentioned. 

Bdng  unsuccessful  in  finding  issue  here, 
we  proceed  upwards  to  the  ancestor  of  the 
fourth  and  higher  degrees  and  their  issue, 
who  respectively  take  in  the  same  order. 

"^  On  failure  of  mde  paternal  ancestors^  we 
next  recur  to  the  female  ancestors  on  the 
paternal  dele ;  and  here  *  the  mother  of  the 
more  remote  male  paternd  ancestor  or  her 
descendants,  shall  be  the  hdr  or  heirs  of  sadk 
persons,  in  preference  to  the  mother  of  a  less 
remote  male  paternal  ancestor  or  her  de- 
scendants.' 

"  Supposing  the  last  (the  most  remote)  of 
A/n  male  paternal  line,  who  can  be  traced  to 
be  the  issue  of  his  naternal  grandfhther's 
paternal  grandfather,  tne  succession  then  d^ 


"  To  the  mother  of  such  issue— next, 
"  To  the  mother  of  A.*%  paternal  grandfather, 
and,  on  her  death,  to  her  issue  of  the  half- 
blood  (if  any) — next, 
*'  To  her  father,  (^.'s  patemsl  grandfbahar's 
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maHenml  ^raadriUher)  and  oa  his  death  to 
his  other  israe,  (the  brothers  and  sisters  of 
-^/s  paternal  grandfather's  in^her) — on 
their  death  to  their  mother,  (^.'s  paternal 
irrandfather's  maternal  grandmother). 

''The  paternal  frrandfother's  male  and 
female  line  ascendinji^  thus,  failing,  recourse 
is  next  had  to  A.'s  paternal  grandmother's 
fiatemal  and  maternal  lines  successively,  in 
which  the  succession  is  traced  in  like  manner 
until  there  is  a  failure  of  ancestors  therein. 

'*  The  descent  is  next  to  J.'s  paternal  grand- 
mother,  and  on  her  death  to  her  issue  of  the 
half-blood  (if  any) :  wanting  these,  to  her 
fiuher  {j4,*s  paternal  grandmother's  father), 

-  on  his  death  to  his  issue,  (the  brothers  and 
sisters  of  whole  blood  of  ^.'s  paternal  grand- 
mother) and  next  to  his  issue  of  the  half- 
blood  (if  any)— -on  failure  of  these,  to  Ji  's 
paternal  grandmother's  paternal  grandfather! 
ne.*:!  to  his  issHe  (the  brothers  and  sisters  of 
^.'s  paternal  grandmother's  father),  on  his 
death  to  the  mother  of  such  issue,  (^.'s 
p«temal  grandmother's  paternal  grand- 
mother). 
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The  paternal  grandmother's  paternal  liae 
failing,  it  is  then  nteessarv  to  have  recourse  to 
^.'s  paternal  grandmother's  matcmid  line. 
The  descent  is  next  to-* 

**  ji,'6  paternal  grandmother's  mother,  and  on 

'  her  death,  to  her  issue  of  the  half-blood,  (if 
nny)  next,  to  her  father;  (^.'s  paternal 

'  gtnndmother's  maternal  grandfather)  and 
on  his  death  to  his  issue  (the  brothers  and 
eiaters  of  j4.*s  paternal  grandmother's  mo- 
ther) ;  and  wanting  these,  to  their  mother, 
<^.'s  paternal  graaamother's  maternal  grand- 
mother). 
**  In  all  the  above  cases  the  word  watf  must 

'  he  understood  to  mean  detGendftnh  in  in- 
^0iiitm,  nod  that  such  issue  take  according 
to  the  Rales  as  to  sex,  primogeniture,  and 
rapreseBlntHm,  before  meatiooed* 

••  The  paternal  blood  of  A.  entirely  failing, 
reconrse  must  be  had  to  his  maternfd  rela- 
tioM{  commencing  with  his  mother,  and 
nneendiag  upwards  according  to  the  same 
rules  as  the  paternal  line-^bearing  in  mind 
that  here  also,  according  to  the  8th  sec.  of  Che 
late  acii  on  failure  of  male  maternal  ancestors 
and  their  descendants,  the  mother  of  the  more 
remote  of  such  ancestors  is  to  be  preferred  to 
the  mother  of  the  less  remote. 

**  The  foregoing  remarks  are  intended  to 
apply  to  m  descent  fnim  a  purchaser  ex  parte 
ptitern^^  but  there  is  little  difference  in  the  case 
ai  descent  ex  parte  mnterna^  except  that  the 
brothers  of  the  half-blood  take  before  the 
sisters  of  the  whole  blood,  and  that  the  ma- 
ternal line  takes  before  the  paternal." 

The  Inheritance  Act  is  given  verbatim, 
and  the  remainder  of  the  book  is  occupied 
ivith  the  ffibject  of  tiie  Distribution  of  an 
Intestate's  Pcfrspmd  Eetate. 


ismoLVBNT  Dnaron. 

In  H»werd  ?.  Burtoluzti,  4  B.  &  Ad.  565, 
1 N.  &  M.  69,  an  attorney  who  ^vas  employed  by 
an  insolvent  to  prepare  her  schedule,  omitted, 
with  her  privity,  to  insert  his  own  debt  \  and  it 
was  considered,  that  this  was  not  such  a  fraud 
as  would  destroy  the  attorne)  's  right  of  action 
agdnst  the  insolvent  for  the  non  payment  of 
such  debt.  The  rule  in  this  case  was  attempted 
to  be  extended  to  the  following  circumstances : 

A  rule  had  been  obtained,  calling  upon  the 
plaintiff  to  show  cause  why  the  cognovit,  judg- 
ment, and  execution  thereon,  should  not  be 
set  aside  with  costs.*  It  appeared  upon  the 
affidavits,  that  the  defendant  was  indebted  to 
the  plaintiff;  and  bang  about  to  take  the 
benefit  o<  the  insolvent  debtors'  act,  employed 
the  plaintiff,  an  attorney  of  the  Insolvent 
Court,  to  procure  and  conduct  his  discharge ; 
but  it  was  agreed  between  them,  that  the  plain- 
tifljUadebt  should  not  be  inserted  in  the  sche- 
dule, and  that  a  cognovit  which  had  been 
given  to  secure  it,  should  l)e  suspended  until 
after  the  defendant's  discharge,  and  then  re- 
vived. About  two  years  aftenvards,  tl»c  plain- 
tiff entered  up  judgment  on  the  cognovit,  and 
issued  execution.  The  present  rule  was  moved 
for  on  the  ground,  that  the  agreement  was  a 
fraud  upon  the  Insolvent  Debtors*  Court,  upon 
the  creditors  of  the  insolvent^  and  upon  the 
policy  of  the  law. 

F^iett  showed  esnse,  and  cited  Hvward 
V.  Bartdotzi 

KsU^f  in  support  of  the  rdc^-Snch  an  agree* 
ment  as  this,  is  a  fraud  upon  the  court,,  the 
creditors,  and  the  law.  It  is  a  direct -agree- 
ment  between  die  insolvent  and  his  attorney, 
that  tlie  former  shall  forswear  himself,  and 
impose  upon  the  court ;  for  by  the  insolvent 
debtors'  act?  7  G.  4,  c.  67,  «.  40,  the  debtor' 
is  to  deliver  upon  oath  a  true  and  correct  ac- 
count of  all  his  debts.  The  creditors  are  also 
ddraudedi  for  by  the  57th  section,  the  assignee 
may  olit^n' a  judgment,  and  issue  execution 
against  the  insolvent's  after  acquired  effects. 
If  any  single  creditor  can  by  agreement  with 
the  debtor  withhold  his  debt,  and  immediately 
after  the  discharge,  sue  fof  it,  and  obtain  a 
judgment,  he  may  gain  a  priority  of  execu- 
tion, and  seize  the  whok  after  acquired  effects, 
to  the  prejudice  of  the  other  creditors.  So  it 
is  a  clear  fraud  upon  the  policy  of  the  law, 
which  contemphited  the  effectual  and  complete 
discharge  of  the  person  of  the  debtor,  and 
the  application  or  all  his  effects,  present  and 
future,  to  the  fair  and  proportionate  satisfac- 
tion of  his  debts.    Howard  v.  Bartolozt},  4  B. 
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&  Ad.  555,  was  decided  upon  too.  limited  a 
view  of  the  insolvent  debtors'  act. 

Per  Curiam  (Baplmf,  yautrhan,  BoihtndanA 
Gnrnetf,  Barons.)  This  juaj^inent  cannot  be 
permitted  to  stand.  The  plamtiff,  by  aj^reeinff 
that  a  schedule,  omitting  his  own  aebt,  shall 
be  delivered  in  under  the  statute,  agrees  that 
the  defendant  shall  deceive  the  court  by  a  wil- 
fully false  statement  upon  oath,  contrary  to 
sections  40  and  71  of  the  insolvent  debtors' 
act.  This  alone  would  avoid  the  agreement ; 
but  the  creditors  are  also  imposed  upon.  They 
have  a  right  to  believe  that  the  debtor  is  set 
free ;  and  that  by  his  future  exertions  he  may 
procure  the  means  of  supporting  himself,  and 
of  satisfying  their  just  claims.  How  can  he 
do  ihi6  if  his  person  and  property  are  liable  to 
an  execution,  whenever  after  his  discharge 
the  plaintiff  finds  it  advantageous  to  come 
upon  him  ?  The  true  scope  and  object  of  the 
statute  appear  to  have  been  but  partially  consi- 
dered in  the  case  of  Howard  v.  Burtolozzi, 
The  intent  of  the  statute  was,  that  insolvents 
should  lay  before  thdr  creditors  and  the  court, 
a  fair  ana  true  statement  of  their  affairs ;  that 
where  they  have  been  guilty  of  no  misconduct, 
their  persons  should  be  discharged,  and  their 
property  divided  among  their  creditors ;  and 
that  when  discharged,  they  should  be  unin- 
cumbered with  orior  obligations,  and  free  to 
seek  their  livelmood,  subject  to  the  right  of 
the  creditors  to  their  future  surplus  i)roperty. 
All  these  objects  might  be  defeated,  if  »jifr#jK 
ments  like  the  present  could  be  supported  in 
law.  The  rule  for  setting  aside  the  cognovit 
and  subsequent  proceedings  must  be  absolute, 
with  costs;  and  if  the  plaintiff  be  advised  to 
try  the  correctness  of^our  present  decision 
before  a  higher  tribunal,  he  may  do  so  by  pro- 
secuting his  action,  and  raising  the  question 
on  the  record.    Rule  absolute. 

TaOram,  Gent.  v.  Freeman,  4  B.  &  Ad.  887. 


ON  THE  REMEDIES  BY  ENTRY  AND 

ACTION  GIVEN  BY  THE  NEW 

LIMITATION  ACT. 


PRByioua  to  the  statute  of  3  &  4  W.  4, 
c.  27,  the  power  of  actual  entry  was  yery 
much  curtailed.  In  former  times  it  was 
allowed  even  to  actual  ouster,  but  of  late 
years  appeals  to  force  have  been  yery  much 
discouraged;  so  that  when  this  act  was 
passed,  a  right  of  entry  merely  signified 
"  a  right  to  bring  an  action  6i  ejectment." 
After  real  actions  fell  into  disuse,  the  phrase 
"  right  of  entry"  became  inapplicable  to 
the  remedies  retained,  for  it  was  only  as 
opposed  to  a  right  to  sue  in  a  real  action 
that  it  could  be  properly  understood.  Un- 
der the  old  law,  there  was  a  certain  period 
in  which  the  right  might  have  been  pursued 
without  resorting  to  a  real  action,  and  dur- 
ing that  time  the  party  might  have  made  an 


actual  entry ;  but  as  such  entries  obviously 
tended  to,  and  frequently  did  produce 
breaches  of  the  peace,  the  action  of  eject- 
ment was  invented,  whereby  all  claims  of 
title  to  enter  could  be  tried.  To  fiicilitate 
the  use  of  this  action,  the  law  on  forcible 
entries  was  strictly  administered.  By  that 
law,  even  a  peaceable  entry  by  the  rightful 
owner  would  subject  him  to  the  penalties  of 
a  forcible  entry,  if  he  detained  pocaesaoii 
after  it  had  been  demanded  by  the  teiuiiit ; 
so  that  a  peaceable  entry  could  not  ay&il 
much.  But  though  the  phrase  "  right  <^ 
entry"  was  still  inaptly  retained,  its  use 
viras  to  ascertain  the  right  to  bring  an  ac- 
tion of  ejectment,  which  could  only  be  main- 
tained by  a  person  who  had  a  right  of  entry. 

As  the  present  statute  has  explained  the 
meaning  of  many  words  and  phrases  which 
it  makes  use  of,  the  above  obsen'ationi  will 
shew  how  necessary  it  was  that  the  expres- 
sion "  right  of  entry  "  should  also  have  been 
precisely  defined.  By  section  36,  all  real 
actions  (except  those  relating  to  dower  and 
advowsons)  are  abolished;  and  by  section 
39,  no  descent,  &c.  shall  henceforth  toll  a 
right  of  entry.  Hence  it  is  very  difiicult  to 
ascertain  the  meaning  of  the  expression 
<"  make  an  entry,"  as  used  in  this  statute. 
Sometimes  it  appears  to  be  used  synony- 
mously with  "  bring  an  action ;"  on  otlier 
occasions  (particularly  in  the  latter  part  of 
section  2)  it  seems  opposed  to  those  words. 

There  can,  I  think,  be  no  doubt,  but  that 
the  meaning  of  these  expressions  was  suf- 
ficiently dear  in  the  original  draft  of  the 
bill,  as  prepared  by  the  Real  Property  Com- 
missioners, and  as  founded  on  their  Report. 
In  that  Report  the  Commissioners  suggest, 
that  in  those  cases  wherein  an  ejectment  did 
not  lie,  it  should  be  enacted,  tiiat  whoever 
had  a  title  to  an  estate  in  possession  should 
have  a  right  of  entry,  notwithstanding  any 
impediment  by  which,  as  the  law  then 
stood,  his  right  of  entry  would  be  barred. 
In  other  words,  that  wheneyer  there  was  a 
right  of  action  there  should  be  a  right  of 
entry,  and  whenever  there  was  a  right  of 
entry  there  should  be  a  right  of  action ;  and, 
that  within  twenty  years,  the  claimant  should 
either  redress  his  wrong  by  his  owm  act,  in 
ayailing  himself  of  an  opportunity  to  take 
peaceable  possession,  or  he  must  call  in  the 
aid  of  law,  by  commencing  an  action. 

Hence,  it  appears,  that  the  Commissioners 
used  the  expressions  now  under  considera- 
tion, to  signify  things  eseentially  difiPerent. 
This  will  further  appear  by  the  third  pro- 
position of  their  Report,  which  is  in  these 
words : — "  that  whenever  any  person  is  en- 
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tified  to  an  estate  ia  possession,  in  any  lands 
be  may  make  an  entry  upon  such  lands,,  and 
take  peaceable  possession  thereof,  or  bring 
an  action  at  law,  or  suit  in  equity,  to  re- 
cover the  same,  without  making  any  entry 
thereupon,  until  such  time  as  his  right  of 
entry  and  action  or  iuit  shall  be  barred  in 
the  manner  thereinafter  mentioned."    lliis 
proposition,  however,  though  inserted  in 
the  draft  of  the  bill,  must  have  been  after- 
"wards  expunged,  as  it  is  not  introduced  in 
the  present  statute,  and  thus  the  key  to  the 
meaning  of  a  great  part  of  the  act  has  been 
lost;   for  it  appears  that  the  expression, 
**  make  an  entry  "  was  intended  to  be  taken 
liteially.     It  was  only  in  a  few  cases  that 
the  person  having  a  rieht  of  entry  was 
driven  to  his  action,  viz.  in  the  case  of  fine 
and  non-claim,  of  descent  cast,  and  of  dis- 
continuance and  warranty;  all  which  im- 
pediments to  the  making  of  entries  are  now 
taken  away,  and  all  real  actions  (except 
thpse  specified)  are  abolished  by  tl^  act. 
Even  supposing  that  the  expression,  "  right 
of  action  "  is  intended  peculiarly  to  apply 
to  those  cases  where  the  right  of  entry  had 
been  taken  away  when  the  act  passed,  it 
will  be  very  inapplicable  after  the  end  of 
twenty  years,  from  the  3 1st  of  December, 
1 833 ;  for  I  conceive  that  all  rights  wiU  then 
be  rights  of  entry.     This  will  in  some  mea- 
sure tend  to  explain  the  meaning  of  these 
expressions ;  for  if  we  consider  the  statute 
as  founded  on  the  Real  Property  Report, 
we  ought  to  take  that  Report  as  a  guide  in 
construing  the  act. 

In  confirmation  of  the  view  I  take  of  the 
subject,  the  Commissioners  further  observe, 
'*  that  it  seems  better  for  both  parties,  to 
require  that  within  the  prescribed  period, 
either  possession  shaU  be  openly  taken  by 
the  claimant,  upon  which  an  action  of  tres- 
pass may  immediately  be  brought  against 
him ;  or  if  he  cannot  obtain  posseeeion,  that 
be  shall  commence  an  action  of  ejectment  to 
try  the  right."' 

In  reading  the  act,  therefore,  I  conceive 
that  the  woids, "  make  an  entry,"  or  "  bring 
an  action,"  are  not  to  be  taken  as  synony- 
mous expressions,  but  are  to  be  read  alter- 
natively, t.  e,  the  party  may  do  either  the 
one  or  the  other  at  his  pleasure,  and  conse- 
quentiy  that  the  law  as  to  forcible  entries 
is  abrogated  by  the  present  statute ;  and 
the  old  common  law  doctrine  of  remedying 
injuries  by  actual  ouster  of  the  wrong  doer 
is  again  set  up. 


THE  INNS  OF  COURT. 


SPECIAL  PLEADERS   AND  C01VVE.TANCBRS. 


To  the  Editor  of  the  Legal  Ohierver. 

Sir,. 
Tlie  Sixth  Report  of  tfaecommon  Law  Com*- 
missioners,  relatino^  to  the  Inns  of  Court,  de*- 
\  monstrates,  that  the  five-  learned  Gentlemen 
,  have  been  actively  alive  to  the  abuses  of  that 
unfair  system  whieh  has  so  long  perverted  the 
original  design  of  these  institutions.    As  a 
member  of  me  bar,  possessing  considerable 
acquaintance  with  the  regulations  af  the  severair 
Inns,  1  have  Kttle  to  addto  this  comprehensive 
exposition  of  their  defects,  and  but  littie  to  sug* 
^est  as  auxiliary  to  the  contemplated  remedies. 
This  is  my  only  apologv,  and  the  circumstance 
must  have  occurred  to  tne  learned  Commission- 
ers, that  the  societies,  in  abrogating  the  privileges 
which  students  as  special  pleaders  and  convey- 
ancers were  formeny  permitted  to  enjoy,  have 
wandered  from  an  excess  of  liberality  on  the 
one  hand,  to  the  exercise  of  the  most  rigid 
intolerance  on  the  other — a  mere  certifici^te  of 
admission  being  formerly  the  passport  of  prac- 
tice to  these  useful  classes  of  the  profession, 
whilst  at  this  time  they  are  harassed  by  restric- 
tions, which  are  pronounced  by  all  to  be'unjust, 
because  they  are  partial  and  unnecessary.  The 
students  are  now  reauired  to  keep  the  same 
,niHnber  of  terms,  betore  they  can  practise,  as 
will  qualify  them  for  a  call  to  the  bar.    They 
are  next  exposed  to  the  scrutiny  of  an  assembly 
of  benchers,  who  must  naturally  be  jealous  of 
every  premature  invasion  of  their  immunities, , 
and  entertain    the  application  accordingly: 
again,  should  permission  to  practise  be  granted,, 
they  must  approach  and  propitiate  this  assem- 
bly once  in  the  year,  however  great  the  dis^ 
tance,  or  otherwise  inconvenient,  before  the 
renewal  of  their  certificates  can  be  effectuated 
in  safety.    This  is  a  deplorable  condition  of 
these  professors  of  the  science,   which  has 
ceased  m  consequence  to  be  the  general  right 
of  the  talented  and  respectable  to  become,  as 
is  the  case  at  this  moment,' — ^a  legalized  mono- 
poly in  the  hands  of  a  privileged  few.    Surely 
the  junior  membera  of  the  profession  have  a 
sufficiency  of  difficulties  to  contest  vnih  the 
world,  without  having  to  battie  the  partialities 
of  their  nominal  protectors  into  the  bargaiiL 
1  have  heard  two  highly  talented  and  success- 
ful barristers  declare,  that  their  means  could 
never  have  placed  them  in  that  situation,  but 
for  the  assistance  they  derived  from  a  convey- 
ancing employment|whilst  keeping  terms ;  and 
no  doubt  many  of  jour  readers  can  multiply 
the  instances  mthm  the  sphere  of  their  own 
knowledge  $  yet  this  resource  is  denied  to  the 
modem  student,  who  is  doomed  to  sleep  upon, 
his  qualifications,  whatever  they  are,  till  the 
'f^""^*^!  permission  of  the  benchers  calls  them  into- 
J,  o.        action ;  and  he  has  the  mortification  to  find,, 
all  the  while,  that  his  cotinections  are  either 

(gradually  dropping  off,  or  necessarily  employ- 
ing some  effective  practitioner  in  his  room. 
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This  is  QDJust  towards  him,  because  he  is 
placed  under  restrictions  which  were  net  ten» 
forced  against  lus  predecessors,  and  because 
these  are  uncalled  tor  by  any  sense  of  protec- 
tion which  re^rds  the  safety  of  the  public  in 
connection  with  his  legal  competency.  I  would 
not  however  allow  the  student  to  qualify  upon 
the  principle  of  the  conveyancing  solicitor, 
who  is  subjected  to  no  examination  at  dl  ;>^ 
bat  I  think  the  justice  of  the  case  would  fairly 
be  met,  when  he  has  entered  himself  for  the 
bar,  if  he  were  then  permitted  to  qualify  either 
as  conveyancer  or  special  pleader,  on  produc* 
ing  the  certificate  of  a  Serjeant-at-Law  or 
special  pleader,  (to  whom  he  should  pay  a 
fliipiilated  fee,)  that  he  was  competent  to  exer- 
cise the  vocation  for  which  he  proposed  himself. 

A.B. 


SELECTIONS 

FROM  CORRESPONDENCE. 

No.  LIV. 


To  the  Editor  of  the  Legal  Ohsereer. 


Sir, 


POOR  LAW  BILL. 


anything;  hut  which  we  have  no  mere 
chance  of  getting  than  we  had  fiifty  years  ago. 
I  trust,  Mr.  Editor,  you  will  encourage  your 
correspondents  relating  to  this  matter,  as  your 
Journal  is  the  medium  of  the  communication 
of  the  majority  of  the  profession,  whose  opi- 
nion upon  matters  of  this  description  ought 
not  to  be  smothered. 

An  inhabitant  of  a  poor  parish. 


Your  Journal  is  open  to  communications 
respecting  matters  relatmg  to  the  law  ;  and  as 
J  see  this  measure  has  been  handled  by  you,  I 
hope  by  the  insertion  of  correspondence,  to  ^  < 
able  to  find  out  some  litde  merit  and  improve- 
ment in  the  proposed  alteration.  I  have 
hitherto  looked  in  vain.  The  measure  is  a 
complete  nullity,  as  far  as  I  can  yet  judge.  In 
Che  first  pUice,  the  remedy  is  worse  than  the 
disease ;  it  any  part  of  its  otffect  is  praiseworthy, 
it  is  the  endeavour  to  prevent  the  corruptive 
abuse  of  the  parish  funds.  Does  it  place  a 
stopper  upon  corruption,  by  lodging  a  power 
of  application  of  funds  to  support  the  whole 
system  of  pauperism  in  England  and  Wales 
with  three  men  f  That  nower  it  is  said  ^rill  not 
lie  abused ;  but  time  will  show. 

If  there  is  any  radical  defect  in  the  pre- 
aent  system,  it  is  the  poor  muntaining  the 
poor.  The  rich  naturally  live  in  one  neigh- 
bourhood, the  poor  in  another;  and  the 
district  most  able,  by  its  baring  wealthy 
inhabitants,  to  maintam  paupers,  have  no 
poor  to  keep ;  the  poor  parish,  on  the  other 
hand,  has  to  maintain  hundreds  of  paupers, 
who  are  but  the  grade  lower  than  their 
supporters.  "  Each  parish  chargeable  for  its 
own  poor;"  that  is  the  obnoxious  clause. 
The  promoters  of  these  cf  ude  and  hasty  mea- 
sures had  better  go  one  step  farther,  even  at 
the  risk  of  some  confusion,  viz  have  no  pa- 
rishes, no  settlement,  no  appeals,  rekthig  to 
paupers ;  make  it  a  government  manage- 
ment ;  let  the  poor  of  England  be  kept  by  a 
general  fund,  olitained  from  the  weidtny  part 
of  the  community:  that  is  what  is  wanted,  if 


PERPETUAL  COMMISSIONBRS. 

To  the  Editor  of  the  Legal  Observer. 
Sir, 

It  were  difficult,  if  not  impossible,  perhaps, 
to  select  a  more  fit  and  excellent  individual  for 
appointing  Perpetual  Commissioners,  than  the 
present  Lord  Chief  Justice  Tindal ;  the  task  how- 
ever must  l>e  any  thing  but  a  pleasant  one  to  him^ 
and  certainly  the  result  is,  that  jealousies  arise, 
and  clients  feel  there  is  a  distinction  made  in  the 
profession,  no  less  preiadicial  to  the  one,  than 
unsatiffactory  to  the  other :  now  to  remedy  this 
evil,  I  would  suggest  that  (regulating  the  ne- 
cessary affidavit,  to  prevent  any  evil  that  might 
arise,)  every  attorney  might  be  made,  if 
he  thought  fit,  a  Perpetual  Commissioner,  by 
taking  out  a  commission  for  that  purpose,  in 
the  same  way  as  attorneys  are  now  made  Com- 
missionera  for  taking  affidavits  in  the  several 
courts  and  counties. 

W.  S. 


[*  The  solicitor  is  obliged  to  qualify  by 
aervice  of  ^W  years.  Ed  J 


IlfCONTBNIENCBS  OP  THE  LAW  OPriCES. 

I  think  it  a  matter  of  great  ineonvemence  to 
the  profession,  that  the  Seal  Office  of  the  Ex- 
chequer  is  not  near  the  other  offices.  A  pro- 
fessional man>  for  many  reasons,  as  having  th« 
returns  properly  filled  m,  and  baring  forms  of 
wnts,  &c  in  his  office,  prepares  them  before 
he  ffoes  to  the  Exchequer  Office,  but  there  he 
finds  that  he  must  either  buy  a  fresh  form  of  a* 
writ  already  sealed,  and  pay  the  clerk  at  the 
Sea!  Office  the  moderate  price  of  3<f,  for  the 
form,  or  take  a  journey  down  to  Westminster, 
to  get  his  writ  sealed.  I  think  the  Masters,  or 
whoever  have  the  power,  upon  seeing  this  griev- 
ance to  the  practitioner,  wUl  have  the  seal  kept 
either  in  the  same  office,  or  at  all  events,  at  a 
moderate  distance  from  the  place  where  all  the 
other  business  in  the  Exchequer  is  transacted. 

W. 


NEW  SCALE   OF  COSTS. 


Is  it  possible  that  the  framers  of  the  new 
scale  or  costs  considered  that  the?  were  ap- 
plicable to  coantry,  as  well  as  town  causes! 
I  have  just  had  a  ease  in  which  ^.  was  in. 
dorsed  on  the  writ,  out  of  which  the  agent  m 
the  country  deducted  his  charges,  16*.  M., 
leaving  something  less  than  8#.  profit  for  the 
attorney  in  town.  I  complain*  not  of  the 
agent's  charges ;  but  is  not  such  a  state  of 
things  preposterous,  and  should  not  something 
^  extra  be  aUowed  o^  taxation  ?  D. 


RegUtry  of  Settlements  ani  Assignments  of  Reversions^ 
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IIEGISTRY  OF  SETTLEMENTS,  AND 
OF  ASSIGNMENTS  OF  REVER- 
SIONS, &c. 


Though  I  cannot  Imt  rejoice  at  the  failure  of 
the  hills  for  the  general  and  local  registration 
of  deeds,  I  must  at  the  same  time  confess  that 
I  feel  that  an  establishment  for  the  registration 
of  real  estates,  and  assignments  of  life  and  re- 
vefBionarjr  interests  in  personal  property,  and 
for  depositing  deeds  oi  settlements,  with  the 
consent  of  the  parties  interested,  extremely 
desirable. 

Frauds  arising  from  the  concealment  of 
purchase  and  mertga/^e  deeds,  are  principally 
to  he  traced  to  the  negligence  of  the  parties 
claiming  under  such  instruments ;  and  conse^ 
quently  it  would  have  been  unjust,  in  order 
to  prevent  the  recurrence  of  similar  frauds, 
to  compel  a  registration  of  every  deed. 

But  settlements  stand  in  a  verv  different  sit- 
uation :  the  same  strictness  is  seldom  observed 
to  conducting  the  business  of  a  family 'or  mar- 
riage settlement,  as  on  a  sale  or  mortgage; 
and  the  trustees,  whose  duty  it  is  to  protect 
Che  property,  having  ao  beneficial  interest  in 
the  matter,  do  not  interfere. 

The  consequence  is.  that  a  notice  of  the  set- 
deoaent  is  aeldom  endorsed  on  any  of  the  title- 
deeds,  which,  as  well  as  the  settlement  itself, 
are  left  with  the  settlor,  who  is  thereby  enabled 
to  commit  a  fraud,  by  suppressing  tne  settle- 
ment and  selling  the  estate  as  his  own.  This 
state  of  things  might,  without  any  injustice  or 
any  considerable  addition  of  expence,  be  pro- 
vided against,  by  establishing  a  register  of^Bet- 
tlements  relating  to  real  estates. 

It  would  also  be  a  great  public  benefit  to  es- 
tablish a  register  for  assignments  of  life  and 
reversionary  interests  in  personalty.  Titles  aris- 
ing*  under  asugnments  of  this  description  de- 
pend almost  entirely  upon  the  validity  and  Uie 
priority  of  the  notices  served  upon  the  trustees 
In  whom  the  property  in  question  is  vested,-— 
thnn  which  nothing  ean  be  more  unsatiiifactory, 
^'•whereas-if  rqristnttion  were  substitatdi  for 
notice,  there  would  be  some  degree  of  certain- 
ty in  making  purchases  of  life  and  reversionary 
interests,  and  much  fraiid  and  litigation  would 
be  prevented. 

In  addition  to  the  above,  I  would  suggest  the 
establishment  of  an  office  for  depositing  title- 
deeds,  with  the  consent  of  the  parties  interested. 
llie  deeds  might  be  deposited  either  perma- 
nentiy  or  temporarily,  as  the  parties  may  agree. 
Jn  the  case  ot  a  sale  of  a  large  estate,  with  what 
mnch  greater  confidence  would  a  person  pur- 
chase if  it  were  stipulated  that  the  title-deeds 
should  be  deposited  for  the  benefit  of  all  the 
purchasers,  under  certain  regulations,  admit- 
ting access  to  them  by  the  parties  who  may  be- 
come the  purchasers,  or  those  claiming  under 
them  ?  According  to  the  present  system,  the 
deeds  are  either  retained  by  the  vendor,  or 
given  up  to  the  largest  purchaser,  on  his  cove- 
nanting for  their  production-^-^so  that  the  pur- 
chasers, or  the  greater  part  of  them,  have  onfy 
the  eeeenant  of  an  ind'widunlfifr  the  production 
4mdsnfe  eustodg  4>f  the  deeds  which  are  neces- 


sary to  show  his  title— besides  whieh,  there  is 
often  much  difficulty  and  expence  after  the 
lapse  of  a  few  years  m  finding  out  where  the 
deeds  are. 

The  inconvenience,  too,  of  keeping  upon  a 
title  a  long  list  of  deeds,  the  greater  part  of 
which  in  the  course  of  time  might  become 
unnecessary,  would  be  avoided,  as  a  vendor 
who  may  have  a  right  to  the  inspection  of  the 
deeds  might  direct  only  such  of  them  to  be 
produced  as  may  he  proper  to  show  a  titie  for 
a  suflicient  length  of  time. 

Such  an  establishment  would,  I  conceive, 
confer  at  once  upon  the  parties  who  might  wish 
to  avail  themselves  of  it,  many  of  the  advan- 
tages which  it  has  been  supposed  would  be 
derived  a/ier  a  series  of  years  from  a  General 
Register,  without,  in  the  mean  time,  entailing 
any  of  the  disadvantages  which  would  result 
from  the  latter  system.  1  do  not  now  enter 
into  any  detul  as  to  the  rules  and  regulations 
which  would  be  necessary  for  conoucting  a 
general  depository.  If  the  outline  I  have  given 
should  meet  with  approbation,  the  details  can 
be  easily  filled  up. 

While  on  this  subject  I  will  mention  another 
conneoted  with  it. — ^The  practice  of  assigning 
terms  of  years  to  attend  the  inheritance  has 
often  been  referred  to,  as  superseding  the 
necessity  of  a  General  Register.—- But  ntuch' 
expence  is  often  incurred  in  thicing  the  repre- 
sentation to  deceased  trustees,  in  order  to 
oblMi*lhts  benefit;  with  the  view,  therefore, 
of  rendering  this  substitution  for  registration 
more  generally  useful,  I  would  suggest,  that 
the  act  of  parliament  whirh  would  be  neces- 
sary to  institute  the  depository  should  enact, 
that  any  terms  of  years  which  any  parties  may 
choose  to  assign  to  the  person  who  might  be 

E laced  over  the  establishment,  should  pass  to 
is  successors  in  office ;— so  that  there  might 
be  always  a  trustee,  without  having  recourse  to 
representations  through  the  eeclesuisticalcourts. 
Upon  any  change  in  the  ownership  of  the 
proi^rty,  tne  benefit  of  the  term  might  be. 
transfemd  to  the  new  proprietor  by  a  mere 
direction  from  the  vendor;  or  the  act  might 
declare  that  the  official  trustee  thus  consti- 
tuted, should  be  considered  as  the  trustee  for 
the  person  hBvin|(  the  legal  estate.  I  am  aware 
that  some  provisions  would  be  necessary  in  or- 
der to  prevent  the  merging  of  terms,  where 
more  than  one  term  in  the  same  property  is ' 
assigned :  but  this,  I  conceive,  could  be  easily 
guarded  against,  and  at  all  events  it  wotdd  be 
ouite  o^ional  with  parties  to  assign  terms  to 
the  ofllciai  trustee  or  not. 

The  official  trustee  must,  of  course,  be  bound 
to  allow  his  name  to  he  used  in  any  proceed- 
ings where  it  may  be  required,  upon  being  ir« 
demnified,  and  under  such  regulations  as  may 
be  thought  proper  by  the  Legislature. 

)f  these  crude  hints  meet  with  the  approba- 
tion of  the  Profession,  I  think  the  Committee 
of  the  Law  Institution  would  do  well  to  ttike 
up  the  subject,  and  endeavour  to  have  a  bill 
introduced  into  Parliament  for  accompfisbing ' 
the  above  objects. 

A  Mooji&aTi  BcroRMxiL 
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lorlr  Cfixturnor'jt  Caurt 


ACT  OF  PARLIAMENT.— -COMSTRUOTIOy. 


By  Iht  act2^3fr.4,  e,  33,  §  I,  i/te  Court 
ufChmcfry  in  Ensfland  may^  upon  special 
motion  ofn  compiainttnt  in  a  suit  instituted  \ 
concerning  lands  in  Englnnd,  order  ser^ 
vhe,  in  any  part  of  the  United  Kingdom 
of  Great  Britain  and  Ireland^  of  any  suh- 
pcena  or  subsequent  proceu  upon  any  de- 
fendant in  such  suit,  then  residing  in  any 
part  of  the  said  United  Kingdom  in  which 
the  defendant  shall  be  served,  to  be  deemed 
grtod  service :  Held,  that  though  Scotland 
is  evidently  included  in  Great  Britain,  the 
Legislature  never  intended  proceu  to  issue 
therefrom  the  Courts  of  England  i  and  an 
application  for  an  attachment  is  accord- 
itigly  refused. 

In  an  anonymous  case,  reported  in  vol.  7»  p* 
'64O9*  reference  was  made  to  another  case,  in 
which  a  like  application  was  made  to  the 
Lord  Chancellor^  and  refused  by  him.  What 
pnssed  before  his  Lordship  then,  was  shortly 
this:— 

Mr.  Cooper  moved  for  an  attachment  to 
issue  against  the  defendants,  husband  and  wife, 
then  residing  in  Scotland^  and  that  sei^imr. 
there  on  Uiem  be  deemed  good  service  accord- 
\ik%  to  the  act,  the  two  first  sections  of  which  he 
read.  ^  The  property  the  subject  of  the  suit, 
^vas  situated  in  the  borough  of  Southwark, 
and  the  defendants  were  in  possession  of  it  by 
their  agent. 

The  L»rd  Chancellor, — ^Does  not  the  act 
mean  an  interchange  of  process  between  Eng- 
land and  Ireland  only,  although  the  terms  are 
"  Great  Britain  and  Ireland  V*  I  am  styled 
Lord  High  Chancellor  of  Great  Britain,  al- 
though I  have  no  authority  as  Chancellor  in 
Scotland.  Lord  Redesdale  dedicates  his  book 
to  Lord  Eldon,  Lord  High  Chancellor  of  the 
United  Kingdom  of  Great  Britain  and  Ireland, 
and  yet  he  had  no  jurisdiction  as  Chancellor  in 
Ireland;  and  why  Lord  Redesdale  did  so  I  do 
not  know. 

Mr.  Coo/9tfr.— The  Vice  Chancellor  had  no 
doubt  that  Scotland  was  included  in  Great 
Britun;  and  the  defendants  themselves  have 
lypeared  to  the  bill,  and  obtained  two  succes- 
sive orders  for^  time  to  answer,  without  dis- 
puting the  service  of  the  subpoena  on  them  in 
Scotland. 

The  Lord  Chancellor. — Where  the  law  of  two 
countries  is  the  same,  and  the  subjects  of  each 
equally  cognisant  of  it,  there  is  no  difficulty  in 
ordering  the  process  of  one  country  to  run 
into  the  other.  England  and  Ireland  are  so 
situated.  But  it  is  very  different  where  the 
law  of  two  countries  is  different :  it  must  be  a 
strong  enactment  indeed  to  be  necessarily  con- . 
strued  to  extend  to  a  country  whose  subjects 


are  morant  of  the  law,  as  the  Scotch  are  of 
the  laws  of  England.  This  is  the  strongesf 
legal  argument  upon  any  legislative  provisioa 
fur  both  countries. 

Mr.  Cooper, — ^The  words  of  the  act  clearly 
extend  to  Scotland.  This  Court  has  often 
ordered  service  of  process  on  parties  where 
la^vs  differed  from  those  of  England. 

The  Lord  Chancellor, — If  tM  words  of  the 
act  "  if  they  (the  Courts  of  Chancery  and  Ex- 
chequer respectively)  shall  so  think  fit/'  leave 
it  optional  with  me  to  issue  the  attachment^ 
I  will  not  do  it.  But  if  imperative  on  me» 
there  will  be  great  trouble  in  serving  the  writ. 
I  shall  consider  it.  Would  you  have  a  Seijeant 
at  Arms  go  to  Scotland?  You  would  have 
all  Scotland  in  an  uproar.  It  could  not  be 
the  intention  of  the  Legislature  to  extend  the 
jurisdiction  of  our  Courts  to  Scotland ;  and  if 
the  people  of  Scotland  suspected  any  such  11^ 
tention,  they  woiUd  have  ousted  the  act. 

The  matter  was  not  afterwards  mentioned. 

Lomnx  v.  Stuart  and  teife,  at  WesUmnster^ 
Jan.  29, 1834. 


*  See  also  p.  543. 


llCng*<  Bmcfi  ^rxcticr  Court 

JUDGHBNT  AS  IN   CASE   OF  A   NONSUIT.*— 
SNLAROING   PBREMPTORT   UNDERTAKING. 

fFhere  it  unnecessary  to  mention  the  name 
of  a  witness  when  his  absence  is  the  ground 
of  a  peremptory  undertahing. 

On  shewing  cause  against  a  rule,  obtained 
for  the  purpose  of  enlarging  a  peremptory  un- 
dertaking,  it  appeared  that  the  pltdntiff  in  this, 
which  was  a  country  cause,  not  having  pro- 
ceeded according  to  the  course  and  practice  of 
the  Court,  the  defendant  obtained  a  rule  for 
judgment  as  in  case  of  a  nonsuit.  That  rule 
was  afterwards  discharged  on  a  peremptory 
undertaking  to  try  at  the  following  assizes. 
The  pliuntiff  did  not,  however,  proceed  to  trial, 
and  Che  defendant  then  moved  for,  and  ob* 
tained  the  common  rule  forjudgment  as  in 
case  of  a  nonsuit  absolute.  The  present  rule 
had  been  moved  for  to  enlarge  the  plaintiff's 
undertaking,'  on  the  ground  of  the  absence  of 
a  material  witness  at  the  time  when  he  should 
have  tried  according  to  his  undertaking.  The 
name  of  this  witness  was  not  however  stated  in. 
the  affidavit.     If  the  plaintiff  really  did  ex- 

Eect  the  attendance  of  that  witness,  he  might 
ave  stated  his  name. 

In  support  of  the  rule,  it  was  contended,  that 
as  the  aeiault  of  the  plaintiff  complained  of 
was  the  first,  it  was  unnecessary  to  state  the 
name  of  the  witness. 

Per  Curiam.  It  is  not  necessary  that  the 
Witness  should  be  named  in  the  case  of  the  first 
default ;  but  in  that  of  the  second,  it  may  be 
different. 

Rule  absolute.— if0ff(^or/v.  Bond,  M.  T. 
1833.    K.B.P.C. 


Superior  Courts.'  K.  B, Ptactke  Cowrt;  Exche^ur. 
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WRIT   OF  DETAINER. — PRISONER. — INDORSE- 
MENT.— UNIFORMITY  OF  FROGESS  ACT. 

On  a  fprii  ofdetainer^  the  turn  fur  which  the 
defendant  is  to  Oe  detained,  must  be  in- 
dorsed. 

On  shewing  cause  against  a  rule  for  setting 
aside  a  writ  of  detainer  on  the  ground  of  irre- 
jTularity ;  it  appeared  the  irregularity  con- 
sisted of  the  sum  for  which  the  defendant  was 
arrestckl,  not  being  indorsed  on  the  writ. 

In  support  of  the  rule,  s.  8,  of  the  2  W.  4.  c. 
^9,  was  cited;  the  language  of  which  was, 
"  Uiat  when  it  shall  be  intended  to  detain  in 
any  such  action,  any  person  being  in  the  cus- 
tody of  the  Marshal  of  the  Marshakea  of  the 
Court  of  the  King's  Bench,  or  of  the  Warden 
of  the  Fleet  Prison,  the  process  of  detainer 
shall  be  according  to  the  torm  of  the  writ  of 
detainer  contained  in  the  said  schedule,  and 
marked  No.  5 ;  and  a  copy  of  such  process, 
and  of  all  indorsements  thereon,  shall  be 
delivered,  together  with  such  process,  to  the 
marshal  or  warden  to  whom  the  same  shall 
be  directed."  On  looking  at  the  end  of  the 
writ  contained  in  the  schedule,  a  direction  was 
introduced  that  *^  this  writ  is  to  be  indorsed 
in  the  same  manner  as  the  writ  of  capias,  but 
not  to  contain  the  warning  on  that  writ."  The 
writ  of  capias  was  indorsed  with  the  amount 
of  the  debt  of  which  the  plaintiff  had  made 
oath.  By  10  Reg.  Gen.  M.  T.  3  W.  4,  it  was 
ordered,  "  that  if  the  plaintiff  or  his  attorney 
shall  omit  to  insert  in  or  indorse  on  any  writ  or 
copy  thereof,  any  of  the  matters  required  by  the 
said  act  to  be  by  him  inserted  therein  or  in- 
dorsed thereon,  such  writ  or  copy  thereof 
shall  not  on  that  account  be  held  void,  but  may 
be  set  aside  as  irregular,  upon  application  to 
l>e  made  to  the  Court  out  of  which  the  same 
shall  issue,  or  to  any  Jud^e." 

Per  Cariam, — ^The  act  itself  is  positive,  and 
the  rule  of  Court  confirmatory  of  it  is  equally 
positive.  The  writ  therefore  not  having  the 
sum  indorsed,  is  irregular,  and  must  be  set 
aside. 

Rule  absolute,  with  costs.— «/im^«  v.  Price, 
M.  T.  1933.  K.  B.  P.  C. 


CT^tqun  at  fibwr. 

SECURITY  FOR  COSTS. — PEER. 

Security  for  casts  cannot  be  reouired  from  a 
peer,  though  residing  abroad* 

In  this  action,  which  was  brought  by  a  peer 
of  the  realm,  the  defendant  obtaineu  a  rule 
nisi  for  the  plaintiff  to  give  security  for  costs, 
on  the  ground  that  he  resided  abroad. 

Mr.  Humphreff,  on  shewing  cause,  con- 
tended, that  af  ^e  security  for  costs  was  given 
as  a  substitution  for  the  personal  responsibility 
of  the  party  aliroad,  such  security  could  not  be 
required  in  the  case  of  a  peer,  whose  person 
was  protected. 

The  Court  held,  that  a  peer,  though  resident 
af>road,  was  not  liable  to  give  security  for 
costs. 

Rule  discharged,  with  costs.— i?ar/  Ferrars 
T.  Robins,  Easter  Term,  1834,    Exchcq. 


UNIFORHITT  OF  PROCESS  ACT.— CONTINUANCE 

OF  PROCESS. 

'  j4t  what  time  an  alias  capias  may  he  issued, 
fFhen  continuances  need  be  entered. 

In  this  case,  a  capias  was  issued  against  two 
defendants.    One  was  arrested,  and  put  in  bail 
before  the  expiration  of  the  four    months 
which  the  writ  had  to  run.    The  other  defend- 
ant could  not  be  arrested  during  that  period. 
The  four  months  expired  on  the  16th  of  No- 
vember.   On  the  18th  of  December,  an  alias 
capias  was  issued  against  the  other  defendant, 
and  on  it  he  was  taken,  and  a  bail  bond  given. 
The  latter  writ  was  not  tested  on  the  day  on 
which  the  former  expired,  nor  was  any  conti- 
nuance entered.    A  rule  to  shew  cause  why 
the  bail  bond  should  not  be  delivered  up  to  be 
cancelled,  and  the  alias  capias  set  aside,  was 
obtained  on  the  ground  of  the  provisions  of 
the  2  &  3  W.  4,  c.  39,  s.  10,  not  having  been 
complied  with..    The  provisions  of  that  section 
are  "  that  no  writ  issued  by  authority  of  this 
act,  shall  be  in  force  for  more  than  four  calen- 
dar months  from  the  day  of  the  date  thereof, 
including  the  day  of  such  date;  but  every 
writ  of  TimimoDs  taA  cph*  may  t4  continuea 
by  alias  hnd  pluries,  as  the  case  may  require, 
it  any  defendant  therein  named  may  not  have 
been  arrested  thereon,  or  served  therewith : 
Prorided  always,  that  no  first  writ  shall  be 
available  to  prevent  the  operation  of  any  sta- 
ttttti^l^hereby  the  time  for  the  commencement 
of  tb<5  action  may  be  limited,  unless  the  de- 
fendant shall  be  arrested  thereon,  or  served 
therewith,  or  proceedings  to  or  toward  out- 
lawry shall  be  had  thereupon ;  or  unless  such 
writ,  and  every  writ  (if  any)  issued  in  conti- 
nuation of  a  preceding  writ  shall  be  returned 
non  est  inventus,  and  entered  of  record  within 
one  calendar  month  next  after  the  expiration 
thereof,  including  the  day  of  such  expiration ; 
and  unless  ever^  writ  issued  in  continuation  of 
a  preceding  wnt,  shall  be  issued  within  one 
such  calendar  month  after  the  expiration  of 
the  preceding  writ,  and  shall  contain  a  me- 
morandum indorsed  thereon,    or  subscribed 
thereto,  specif)riug  the  date  of  the  first  writ ; 
and  return  to  be  made  by  bailable  process,  br' 
the  sheriff  or  other  oflicer  to  whom  the  writ 
shall  be  directed,  or  his  successor  in  office ; 
and  in  process  not  bulable,  by  the  plaintiff  or 
his  attorney  suing  out  the  same,  as  the  case 
may  be.''  3  DowT.  Stat.  151.   The  objections 
were,  that  the  first  writ  had  not  been  returned, 
nor  had  any  continuance  been  entered.  There 
was  therefore  no  connection   between   that 
and  the  latter  writ ;  for  the  second  writ  also 
was  issued  more  than  a  month  after  the  first 
writ  had  expired. 

Per  Curiam.  The  return  may  be  entered  at 
any  time.  The  question  is,  whether  conti- 
nuances may  now  be  entered.  It  appears  to 
us,  that  they  may  be  entered  at  any  time  for 
the  purpose  of  connecting  the  second  with  tht 
first  wnt.  As  to  testing  the  second  writ^  and 
the  time  for  suinff  it  out  as  directed  in  tile 
statute,  we  are  of  opinion,  that  the  proviso 
containing  them  is  confined  in  its  operation  to 


» 
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eases  where  it  is  wislied  to  save  the  statute  of 
fimitation.    Rule  discharged. 

Mckoison  V.  Leman  and  Rowe,  M.  T.  1833, 
Excheq. 


COST8   FOR  K0-#  FBOCBBDIITO  TO  TRIAL. 

Haw  late  an  applientwn  map  be  made  fat  the 
coete  efthe  dofff^r  not  proceeding  to  trial. 

A  rule  niii  for  taxing  the  defendant's  costs 
of  ^e  day  was  obtainea  in  this  case ;  and  that 
they  should  eidier  be  paid  hy  the  plaintifi;  or 
deciucted  and  set  off  from  his  costs. 

Qn  showing  cause,  it  appeared,  that  this 
was  an  action  for  breach  of  promise  of  mar- 
riage, and  notice  of  trial  was  f  iven  for  the 
Lent  Spring  Assises  for  Suffolk ;  but  before 
the  cause  was  called  on,  it  waa  intiinated  on 
the  part  of  the  defendant,  that  he  intended  to 
set  up  a  case  which  would  be  preiadidal  to  the 
plaintiff,  and  the  record  was  withdrawn.  The 
defendant's  attorney  afterwards  proposed  to 
the  plaintiff,  that  proceedings  should  lie  stayed; 
alleging,  that  he  was  in  a  condition  lo  prove  a 
case  which  would  be  ^n  answer  to  the  action  { 
but  when  the  cause  was  tried  at  the  last  Sum* 
nier  Assizes,  no  proof  of  the  kind  was  offereti 
by  the  defendant,  and  the  plaintiff  obtained  a 
verdict  for  500/.  Since  that  time  the  pUiMiff'a 
costs  were  tf«ed,and  no  applicaHion  was'UwWte' 
by  the  defendant  for  the  costs  of  the  day  for 
not  proceeding  to  trial  at  the  Spring  Assizes. 
It  was  contended,  that  they  might  nave  been 
moved  for  in  Easter  or  Trinity  Term;  and 
now,  after  fiaaljadgment,  this  application 
came  too  late»  Final  judgment  was  signed  on 
the  7th  Noveml*er,  and  this  motion  was  not 
made  till  the  1 1th.  in  the  King's  Bench  the 
writ  is  ended  by  the  taxation  of  costs*  There 
ought  to  be  some  limit  as  to  time  for  such  a 
motion  {  costs  of  the  day  are  intimalely  con- 
nected with  ju4gment  as  in  case  of  a  nonauit, 
and  that  must  be  o^ved  for  promptly. 

Per  Curiam,  These  costs  are  unconnected 
with  the  ju%lgment  The  cause  must  be  in 
ej^istence ;  for  it  is  not  at  an  end  till  the  execu- 
tion is  satisfied* .  At  one  .time  the-  defendant 
had  a  clear  right  to  those  eosts ;  and  we  think 
the  justice  of  the  case  requires  that  he  should 
be  paid  them,  or  be  allowed  to  aet  them  off. — 
Rule  absolute. 

Jledit  V.  Lucpei,  M.  T.  1833,  Excheq. 


and  the  arbitrator  had  since  made  an  alfard 
m  favour  of  the  pUintiff.  A  rule  n/tt  having 
been  obtained  for  staying  or  seUing  aside 
the  certificate  of  the  arbitrator,  on  the  ground, 
that  the  plaintiff  had  attended  by  conosei 
before  the  arbitrator  without  having  given 
notice  to  the  defendant. 

It  appeared  from  the  affidavits  on  both  adcs, 
that  though  there  had  been  some  conversation 
about  the  plaintiff*s  employing  counsel,  no  dis- 
tmct  notice  of  ihkt  fact  had  been  given  to  the 
other  side;  and  that  the  defendant,  on  attend- 
ing before  the  arbitrator,  and  finding  that  the 
plaintiff  had  counsel,  applied  for  an  adjourn- 
ment to  give  him  time  to  instruct  coansel ;  but 
the  plaintiff  insisted  upon  having  the  costs  of 
the  day. 

Per  Curiam,    It  is  not  reasonable,  that  one 

'party  should  have  the  assistance  of  counsel, 

and  the  other  not.    Distinct  notice  ought  to 

:have  been  given ;  and  we  think  the  plaintiff  ia 

.not  entitled  to  the  costs  of  the  day.    The  rule 

must  be  absolute ;  and  as  the  time  for  making 

we  award  has  expired,  it  may  be  enldiged.— 

Rule  accordingly. 

^'^az/iy  V.  Aioriand,  M.  T.  1833,  Excheq. 
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ARBITRATOR. — ATTENDANCE   BT  COUNSEL.— 
COSTS  OF  THE  DAT. 

I/a  party  attends  on  arLitration,  bff  counsel, 
ha  must  give  notice  to  the  other  side  of  his 
intention. 

This  was  an  action  on  a  bill  of  exchange, 
wbi^h  came  on  to  be  tried  before  Tindul,  C,  J., 
at  the  last  Gloucester  Assizes*  but  wasreferred. 


House  of  Lords. 

FOR  SECOI^D  RBADIKO. 

Illegal  Securities. 
Friendly  Societies. 
Church  Pluralities  Prevention. 
Residence  of  Clergy. 

FOE  rRIRB  RSAOINO. 

Exchange  of  Lands  in  Common  Fields. 
Law  of  Escheats. 

IN   COMMITTEE. 

Sabbath  Observance. 

PASSED. 

Court  of  Chancery  (Ireland). 


House  of  Commons, 

FOR  SECOND  READING. 


Title  of  the  ML 

Registration  of  Births, 
Marriages  &  Deaths. 

Exchange  and  Sale  of 
Entailed  Property. 

Parish  Apprentices. 

Game  Laws. 

Brisoners'  Counsel. 


Proposer. 
Mr.  Brougham. 

Mr.  Slaney. 

Sir  0«  Moeley. 
Mr.  Lennard. 
Mr.  Ewart. 
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Pimishment  of  Death.      Mr.  Ewart, 

Commutation  of  Tithes.   Lord  Althorp. 
Liberty  of  the  Press.         Mr.  O'Connell. 
English  and  Irish  Judgments.  . 
Administration  of  Justice  in  Boroughs. 


Mr.  Shaw  Leferre. 
Lord  Althorp. 


IN  COMMITTEB. 

Investment  of  Bank-       Mr.  Brougham. 

ruptcy  Funds. 
Highways. 
Poor  Laws. 
Lord's  Day. 

Jewish  Civil  Disabilities. 
Central  Criminal  Court.  . 
Capital  Punishment. 

COySIDBaATIOK   OF   RSPORTS. 

Felons*  Property. 
County  Coroners. 
Justices  of  the  Peace. 
Spring  Quarter  Sessions. 


ha4  been  given  by  Mi.  PoDock  to  his  pro* 
fessional  brethren.  These  matters  should 
be  well  considered ;  and  perhaps  the  learned 
gentleman  intends  merely  to  have  the  Bill 
printed,  and  remain  over  until  another  ses- 
sion for  discussion. 


COMMON   FLEAS   AT  tAWCXSTBB,'- 

.  Mr.  Pollock  has  given  notice  of  a  Bill  to 
assimilate  the  Pntctioe  in  the  Court  of 
Common  Pleas  at  Lancaster  with  the  Prac- 
tice of  the  Superior  Courts  at  Westminster* 


COUMTT   COBONEBS. 

Amongst  the  amendments  in  this  Bill, 
is  one  for  the  allowance  to  the  coroners,  of 
30f .  for  each  inquest,  and  1«.  64f.  per  mile 
for  travelling  expenses;  and  whore  they 
act  for  the  sheriffs,  they  are  to  receive  the 
same  fees  as  the  sheriffs. 

Surgeons  and  other  medical  men,  when 
called  as  witnesses  on  a  post  mortem  exa- 
mination, are  to  be  allowed  a  refisonable  fee, 
not  exceeding  1/. 

The  inquest  may  be  held  in  the  jurisdic- 
tion where  the  body  is  first  found  dead. 

The  coroners  for  the  King's  household 
and  verge  of  the  Palace,  for  the  Admiralty, 
the  county  palatine  of  Durham,  the  city  of 
London,  the  borough  of  Soothwark,  and 
such  other  places  as  do  not  contribute  to 
the  county  rates^  are  excepted  from  the 
BilL 


ABBBST  ON   WBITTBN   IN8TBUMENT8. 

A  Bill  to  abolish  Arrest  for  Debt,  as  to 
all  debts  contracted  after  Ist  January  1835, 
unless  the  debt  be  founded  upon  de  secured 
by  a  bill  of  exchange,  promissory  note, 
bond,  or  other  security  in  writing,  wiU  be 
brought  in  by  Mr.  Pollock.  It  is  rather 
late  in  the  session  to  consider  such  a  mea- 
sure, amidst  so  many  others  of  more 
pressing  iatportanoe  to  all  classes,  except 
debtors.  We  do  not  understand  that  any 
previous  intimation  Qf  bringing  in  the  BiU 


INNS  OF  COVBT  AND  MB.  BABTBT. 

Some  additional  namer  have  been  added 
to  this  Committee.  The  complete  list  is  as 
follows  :  Mr.  O'ConneU,  Mr.  Abercromby, 
the  Solicitor  General*  Mr.  C.  Ferguson, 
Sir  R.  Peel,  Sir  W.  Hbroe,  Mr.  Sinclair; 
Colonel  Peel,  Mr.  Hume,  Sir  H.  Hardinge, 
Mr.  Philpotts.Mr.  A.  Baring,  Mr.  SeijeanI} 
SpanUfi,  Mr.  Lennard,  Mr.  Aglionby,  Mr. 
'FeMyson,  Sir  J.  Tyrell,'Mr.-Lloyd,  Mr. 
Jenris,  Mr.  H.  Dare,  Mr.  M.  Attwodd, 
Mr.  Robinson,  Colonel  Evans*,  Mr.  E.  L. 
Bnlwer,  Mr.  Pryme,  Mr.  Grrote,  Mr.  Rotch, 
Mr.  Wilks,  Mr.  HiU».  Mr.  Hsjcomb,.  Mr. 
NichoU,  Mr.  E.  Denison,  Mr.  Gladstone, 
Mr.  F.  Lewis,  Lord  Eastnor,  Sir  W.  Rae, 
Sir  F.  Vincent,  and  Mr.  Alderman  Thomp-- 
son.  Mr.  O'Connell  has'  been  chosen  as 
Chairman  of  the  Committiee. 


ASSISTANT  MASTBB   OF  THE    KINGS    B|SNCB» 

Mr.  Bunce,  a  solicitor,  of  the  late  firm  of 
Blackstock  and  Bunce,  has  been  appointed 
to'  succeed  Mr.  Chapman,  as  AssistanI 
Master  of  the  Court  of  King's  Bench.  I'his 
appointment  was  formerly,  we  understand, 
in  the  gift  of  Lord  Ellenborough,  the  Chief 
Clerk  of  the  Court,  but  is  now  filled  up  by 
the  Master,  who  evidently  can  best  judge 
of  the  competency  of  the  assistant  he  re- 
quires. "^ 


02  Sitimgs  ai  the  Bolls,  Exchequer,  KUg*9  Bm:h,  and  Common  Pleas. 

SITTINGS  OF  THE  MASTER  OF        EXCHEQUER  EQlJlTy  SFITINGS, 


THE  ROLLS. 


Friday 


Saturday 

Monday 

Tuesday 

Wednesday 


Tbunday 


-   23-^ 


-  2B< 


IN  AND   AFTER  TRINITY   TERM,  1834» 

•  j4i  Eleven  o' Clock  in  the  Mornings, 

Thursday      -    May  22  |  No  Sitiinf^s. 

r  General  l^etition  Pa- 
per ;  and  Petitions 
and  Further  Direc- 
tions by  Consent. 

^  At  Westminster.— 

-  24      Causes,  Further  Di- 

-  26  S  rectionSyandExcep- 

-  27  I    tions  in  the  General 
J    Paper. 

QQ  f  King's  Birth-Day. — 
"  ^t   No  Sittings. 

At  Westminster. — 
Causes,  Further  Di- 
rections and  Excep- 
tions in  the  General 
Paper. 

rCauses,  Further  Di- 

qqJ    rections,  and  Peti« 

1    tions  by  consent ;  & 

L  the  General  Paper. 

At    Westminster.  -— 

Causes,  Fi^'therDi- 

rections,and  E^ep- 

tions  in  the  General 

Paper. 

At  Westminster.  — 
Causes,  Further  Di- 
rections &  Petitions 
by  Consent,  and  the 
ueneral  Paper. 
7^  At  Westminster.  — 
9  I  Causes,  Further  Di- 
rections and  Excep- 
tions in  the  Gene- 
ral Paper. 

At  the  Rolls.— To 
swear  in  Solicitors 
and  Short  Causes; 
after  which  his  Ho- 
nor will  not  sit  until 
the  First  Seal 

On  the  Day  of  the  First  Seal,  at  the  Rolls,  on 
General  Petitions ;  and  Causes,  Further  Di- 
rections, and  Petitions  by  Consent. 

At  thcRolls.-Causes, 


Trinity  Term,  1834. 


Friday 

Saturday 

Monday 

Tuesday 

Wednesday 

Thursday 


Friday 

Saturday 

Monday 

Tuesday 

Wednesday 

Thursday 


Friday  - 


.  13- 


On  the  subsequent  days 
after  the  First  Seal 
undl  the  Last  Seal. 


Further  Directions 
and  Exceptions  in 
the  General  Paper. 


On  the  day  after  the  Last  Seal  at  the  Rolls,  on 

Petitions. 

Friday  in  each  Week,  during  the  Seals,  will  be 
appointed  for  hearing  Causes,  Further  Di- 
rections, and  Petitions  by  Consent. 

The  Sittings  at  fFestmintter  will  be  in  hit 
Honur^s  New  Court. 

The  entrance  faces  Saint  Margaret's  church. 


Saturday 
Monday 

Friday  - 

Saturday 
Thursday 

Friday  - 

Saturday 
Tuesday 


-    May  24  |  Motions  &  2  Causes. 

\  siness. 
r  Petitions  under  Acts 

-  30  ^     of    Parliament.  — 
L  lithe  Causes 

-  31     Motions  &  2  Causes. 

-    JuneSl^^P^^^^^"*'^*^"- 
\   siness. 

i  Petitions  under  Arts 

-  6  •?   of  Parliament. — 
(   Tithe  Causes. 

-  7    Motions  &  2  Can  sea. 
iQf  Paperof  General  Bu- 

siness 

The  Lord  Chief  Barnn  will  sit  in  Equity  du- 
ring the  whole  of  the  Sittings  at  Nisi  Pring  in 
London  after  Term,  and  will  take  all  Equity 
business,  except  Tithe  Causes,  which  will  l>c 
heard  by  Mr.  Baron  Alderson.  Mr.  Baron 
Parke  will  sit  at  Nisi  Prius  in  London,  after 
Term. 


COMMON  LAW  SITTINGS. 

king's  bench. 

Trinity  Term,  1834. 


In  Term. 

MIDDLBSBX. 

Friday  -  May  23 
Tuesnay  -  -  -  27 
Tuesday  -  June  10 


LONDOK. 


Wednesday  -  June  II 
After  Term, 

MIDDLESBX.  LONDON. 

Friday-    .    June  13   |  Saturday   .    -    .    M 

llie  Court  will  sit  at  Eleven  o'clock  in  Mid- 
dlesex, and  at  Twelve  in  London,  in  Term  ; 
and  in  both  at  half-past  Nine  after  Term. 

Causes  untried  on  the  Lists  for  the  23d  and 
27th,  will  be  taken  on  the  24th,  26th,  28th,  and 
29th  of  May. 

None  but  undefended  Causes  will  be  tried 
on  the  10th  and  11th  of  June. 


COMMON  PLBAS. 

In  Term, 


HIDDLB8EX. 

Tuesday    -  May  27 
Wednesday  June   4 


LONDOV. 

Friday  -   -    May  3«> 
Friday  -   -    June    6 


After  Term, 

HIDDLB8EX.  LONDON. 

Friday  -    •  June  13    |    Saturday  -   June  14 

The  Court  will  sit  at  Ten  o'clock  in  the 
forenoon  on  each  of  the  days  in  Term  ;  and 
at  half-past  Nine  precisely  on  each  of  the  days 
after  Term. 

The  Causes  in  the  List  for  each  of  the  aliove 
Sitting  Days  in  Term,  if  not  disposed  iif  on 
those  days,  will  be  tried  by  Adjournment  on 
the  days  following  estch  of  such  Sitting  Days. 


Answers  to  QMeries.-^Qumes, 
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ANSWBRS  TO  QUERIES. 


Commoti  iHfD. 

SOLICITOR. — DKPUTY  LIBUTKNANT.    VOL.  VII. 

P.  287. 

I  beg_  to  refer  your  correspondeDt  to  the 
Stat.  6  G.  2.  c.  18 ;  ^non.  LoA,  620.  It  will 
lie  seen  by  the  above,  that  a  solicitor  cannot 
act  as  a  Justice  of  the  Peace.  The  qualification 
is  100^.  per  annum,  freehold  or  copyhold. 
This  is  one  of  the  many  improprieties  of  the 
existing  law.  Who  can  be  so  well  qualified  to 
act  as  Justice  of  the  Peace,  as  those  persons 
who  from  their  profession  must  oossess  a 
thorough  knowledge  of  the  criminal  law  ? 

C.  S.  B. 


MORTGAGB   IN   FEE. — POWER  OF  SALE. 
VOL.  VII.   P.  3fi8. 


ment  superadded  is  valid,  and  an  exercise  of  the 
power  divests  his  wife's  dower.  Now  if  a 
power  of  appointment  be  void  under  a  common 
law  use,  as  m  the  former  case,  and  valid  under 
a  statute  use,  as  in  the  latter  cas(>,  it  follows,  I 
submit,  as  a  necessary  consequence,  that  a 
power  of  sale  in  a  mortgage,  to  and  to  the 
use  of  the  mortgagee  and  his  heirs,  is  void  ; 
and  that  a  power  of  sale  in  a  mortgage  to  a 
trustee  and  nis  heirs,  to  the  use  of  the  mortga- 
gee in  fee,  is  valid.  If  I  am  correct  in  my 
view,  it  follows  that  all  purchases  (without  the 
concurrence  of  the  mortgagor)  made  under  a 
power  of  sale,  attempted  to  be  engrafted 
upon  a  common  law  use  in  the  mortgagee,  are 
void  in  equity,  and  that  the  estates  are  subject 
to  redemption  by  the  mortgagor.     A.  £.  1. 


QUERIES. 


I  thank  J.  H.  G.  S.,  but  a  perusal  of  Sugden 
on  Powers,  referred  to  by  him,  p.  'SGS,  does 
not  remove  my  doubts;  my  point  is  raised  in 
Sugden's  Powers,  under  the  head  "Merger  of 
Powers,"  p.  79,  ei  ieq.     Many  years  ago  I 
took  the  opinion  of  Mr.  Pi'eston  upon  this 
i.ase  :  —  *'  conveyance  upon  a   sale  to   ^.« 
to   such  uses   as  j4,   shall   appoint,    and  in 
default  of  appointment,  to  the  use  of  ^.  in 
fee.    Does  A.*8  appointment  defeat  his  wife's 
dower?'*    Mr.  Preston  writes,  "Goodhiil  v. 
Bingham^  well  understood,  is  law.    That  case 
decides  nothing  more  than  that  a  person  who 
is  sdsed  by  the  rules  of  the  common  law, 
cannot  have  appwer  or  authority  coupled  with 
fl^ft  estate.    The  conveyance  was  to  ^.,  to 
such  uses  as  j1.  should  appoint,  and  in  default 
of  appointment  to  the  use  of  A.  in  fee,  so  that 
A.  had  the  legal  fee;  and  the  only  uses  which 
were  declared  were  uses  in  favour  of  A,    Now 
a  man  cannot  stand  seised  to  the  use  of  him- 
self, when  he  is  the  only  object  of  the  use,  for 
a  man  cannot  be  a  trustee  for  himself.    So 
when  a  fee  is  conveyed  to  a  man,  and  the  ul- 
timate use  is  to  him  and  his  heirs,  he  will  be 
seised  of  the  fee  by  the^ules  of  the  common 
law,  and  not  under  the  learning  of  uses,  unless 
there  be  limitations  over,  powers,  &c.,  which 
required  that  he  should  have  the  fee  under  the 
use,  as  the  means  of  giving  effect  to  these  mo- 
difications ;  because  the  use  in  favour  of  A. 
was  void,  and  he  was  seised  in  fee  by  the  rules 
of  the  common  law.    I  am  of  opinion  his  wife 
is  dowable,  and  that  a  purchaser  has  a  right  to 
a  fine  ^from  the  husband  and  wife,  at  the  ex- 
pense of  the  vendor." 

Tliis  opinion,  I  think,  shews  that  where  a  per- 
son takes  au  estate  under  a  common  law  use,  a 
power  of  appointment  superadded,  is  void,  and 
that  the  wife  in  all  evenU  has  a  titie  to  dower, 
which  cannot  be  divested  by  an  exercise  of  the 
power;  and  confirms  the  authorities  of  Mr. 
Sanders  and  others,  referred  to  in  vol.  vi.,  p. 
399. 

In  the  subsequent  case  oiRaySfPungt  5  B. 
&  Aid.  561,  the  seisin  is  in  a  trustee,  and 
the  use  is  a  statute  use;  the  power  of  appoint- 


€nxamnn  ftafii. 

USURY  LAWS,  3  &  4  Wil.  4,  c.  98. 

It  is  generally  supposed  that  the  operation  of 
the  usury  laws  has  been  restrained  by  the  7th 
sec.  of  3  &  4  W.  4,  c.  98,  from  affecting  only 
bills  or  notes  made  payable  at  or  within  thr,:e 
monthi  from  the  date  hereof;  but  it  would 
appear  from  the  wording  of  the  act,  that  such 
is  not  ,the  fact,  as  any  bill  or  note  of  longer 
t!M:6f\  not  having  at  the  time  of  discounting  or 
transferring  the  same  tnore  thttn  three  months 
to  run,  would  be  equally  protected,  although 
more  than  5  per  cent,  should  be  taken. 

X. 


COUNTY  COURT. 

A.  issued  a  fi.  fa.  from  the  county  court 
against  B, ;  and  delivered  same  to  the  shcriflf^s 
officer,  to  whom  the  fi.fa,  was  directed ;  who 
refuses  to  execute  thatyf.  fa,  or  any  county 
court  warrants.  A.  then  applied  to  the  county 
clerk  to  appoint  a  special  buliff,  who  refuse<C 
saying,  he  should  not  depart  from  the  custo- 
mary practice  of  directing  the  warrants  of  the 
court  to  the  sheriff's  officers.  Has  A.  any  re- 
medy agunst  the  sheriff  or  county  clerk,  or  the 
officer  ?  Cannot  A,  compel  the  county  clerk  to 
appoint  a  special  bailiff  ?  R,  O. 

GUARANTEE. 

I  should  be  glad  if  any  of  your  correspond- 
ents would  give  me  their  opinion  as  to  whether 
an  action  can  be  maintained  upon  the  follow- 
ing guarantee,  not  under  seal.  "  A,  B.  being 
in  difficulty^  cannot  carry  on  his  trade  without 
a  littie  credit ;  we  are  willing  to  guarantee  him 
to  the  amount  of  26/.  which  appears  to  be 
rather  more  than  the  orders  vou  now  have  in 
hand  will  come  to.  "  Signed  C,  D,  E,,  and 
dated"  J.  M. 


VESTRY  ACT,  68  GcO.  3,  C.  69. — VOTING. 

Is  it  competent  for  an  inhabitant  of  a  parish 
under  this  act,^  to  give  more  than  six  votes  in 
vestTjT,  supposing  nim  to  claim  that  number 
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for  property ^ofWy  ratsd,  and  also  other  votes 
for  property  for  which  he  is  rated  alone ;  and 
can  parties  jointly  rated,  if  the  property  is  of 
sufficient  amount,  claim  for  such  joint  assess, 
ment,  where  there  u  a  personal  attendance  uf 
more  than  one  to  the  number  of  six  votes 
each  ?  if  so,  would  it  not  appear,  that  in  the 
event  of  only  one  of  the  persons  jointly  rated 
attending,  he  would  be  entitled  to  as  many 
votes,  not  limited  by  the  number  of  six,  as  the 
whole  of  the  parties  so  rated  mt«^ht  claim 
among  themselves  were  they  present? 

A  CoNSTAMT  Reader. 


NOTE. — LIABILITY  OF  REAL  ESTATE. 

j4,  lent  B.  1000/.,  for  which  he  took  B.'s 
note  of  hand.  B,  died,  leaving  his  real  estates 
to  his  sons  and  daughter,  givmg  his  widow  a 
life  estate  in  them ;  the  sons  die,  and  the 
daughter  marries.  No  interest  has  been  paid 
to  ^.  for  several  years,  and  the  widow  is  now 
dead,  so  that  there  is  no  one  to  look  to  for 

Sayment  of  the  debt  but  the  husband  of  the 
aughter,  who  takes  the  estates  in  right  of  his 

*  wife.    Is  the  husband  of  the  daughter  liilble, 
and  in  what  manner  is  ^.  to  proceed  to  pro- 

<  cure  payment  ?  Cantbro. 

II  II 

WILL. — ESCHEAT. 

j4.  in  the  year  1785.  mortga^^ed  le  B,  cer- 
tain freehold  property  for  1000/.  //.,  who  wus 
possessed  of  freehold  and  other  cons^idcrable 
property  besides  this  mortgage,  in  1787  made 
nts  will,  whereby  he  gave  idl  his  freehold,  co- 
pyhold, and  other  property  he  might  die  pos- 
sessed of,  to  his  wife  absolutely,  and  appointed 
her  sole  executrix.  In  1788,  B»  purchased 
the  fee  simple  of  the  above  mortgaged  estate, 
•but  did  not  republish  the  will  he  had  so  previ- 
'Ottsly  made,  or  make  any  new  will.  In  1789, 
testator  died,  when  his  wife  proved  such  will. 
Did  this  freehold  estate,  so  under  mortgage  to 
him  when  he  made  such  will,  pass  to  his  wife 
under  the  same,  or  did  it  not  descend  to  B.^b 
heir  at  law?  In  the  event  of  there  not  being 
any  heir  at  law,  it  is  presumed  it  woukl  es- 

•  cheat  to  the  crown ;  and  tliat  the  next  of  kin 
of  the  deceased  are  yet  in  time  to  petition. 

B.  B. 


VLabi  tff  f[ttornc2?^. 

ATTORNEr*S  BILL. — REPLEVIN. 

Where  a  defendant  has  obtained  a  verdict  in 
an  action  of  replevin,  which  by  11  Geo.  2, 
c.  19.  8.  2'i,  entitles  him  to  duuble  costs  of 
suit  against  thi  plaintiff',  will  his  attorney,  on 
the  taxation  of  his  bill  under  a  Judge's  order, 
be  allowed  double  costs  ag-ainst  Aim  {the  de* 
/enduBt,)  as  between  attorney  and  client,  or 
will  he  merely  be  allowed  single  costs  as  in  a 
common  action  of  debt.  ^. 

8BETICS  OF  CfiBRKSHIP. 

j4.  was  articled  to  B.,  a  solicitor  practising 
in  town,  for  the  term  of  six  years,  with  an 
understanding,  that  he  was  to  serve  the  last 


year  of  that  term  Hi  the  chambersof  a  barrister ; 
at  the  end  of  three  years,  A.  left  the  office  of 
B,  and  before  an  assignment  could  be  effected 
to  C,  another  solicitor,  a  period  of  six  months 
had  elapsed.  It  was  quite  neglected  on  the 
part  of  ^.  to  stipulate  for  the  year's  service 
with  a  barrister,  the  agreement  being,  that  he 
was  to  serve  C.  for  the  remainder  oftke  term 
of  six  years;  and  in  consequence  j4,  relin- 
quished hb  expectation  of  a  full  year,  and  lays 
claim  onlv  to  six  months.  C.  is  anxioos  that 
j4.  shottla  not  leave  his  office.  Can  C.  compel 
^.  to  serve  him  more  than  two  yean  and  six 
months,  the  residue  uf  the  term  of  six  pears 
assigned  as  aforesaid. 

2.  If  C.  takes  the  amount  of  a  clerk's  salary 
for  six  months  from  ^.  as  an  equivalent  for  his 
services,  and  for  the  purpose  of  hiring  a  derk 
in  his  stead,  and  should  not  hire  one,  can  X 
compel  C.  to  refund  the  money  paid  him  to 
be  so  appropriated.  A.  O.  H. 

Ilrxctice. 

COSTS  OF  TRANSFER  OF  MORTGAGE. 

J,  and  B,  are  the  executors  of  C,  who  was 
mortgagee  of  an  estate  belonging  to  />.  />. 
being  about  to  pav  off  the  mortgage,  sent  the 
draft  transfer  to  the  solicitor  of  ^  one  of  the 
executors,  for  perusal.  He  perused  it,  and 
forwarded  it  to  the  solicitor  of  B.^  ihe^  other 
executor,  for  perusal.  (^/.  and  B.  being  at 
variance,  employed  separate  solicitors.)  Is  />., 
the  mortgagor,  liaUe  to  the  payment  of  the 
charges  made  by  each  solicitor  for  perusal  of 
the  draft,  &c.,  or  is  he  liable  to  the  payment 
of  one  charge  only  ?  F. 


THE  EDITOR'S  LETTER  BOX. 

The  able  letter  of  ''An  Attorney*'  is  under 
consideration,  and  we  thank  him  ior  the  eonfi- 
dence  he  reposes  in  our  judgment  as  to  the 
expediency  of  its  publication^  We  need  not 
say  that  we  concur  in  his  sentiments,  and  shall 
endeavour  to  promote  his  object. 

We  should  have  been  glad  to  receive  opi- 
nions on  the  point  proposed  iu  the  article 
headed  "  Usages  of  the  Profession,"  at  page 
467  of  onr  lust  volume.  We  are  requested  to 
desire  that  the  article  may  be  read  as  if  the 
words  "  or  the  vendor,"  wer«  added  at  the 
end  of  it. 

The  Queries  and  Anawers  of  "  An  Old  Sub- 
scriber ;"  W.  M.  (  J.  B. ;  C.  B.  H.  ^  and 
C.  H.,  have  been  received. 

We  will  attend  as  fur  as  practicable  to  the 
suggestion  of  H.  K.,  regarding  the  insertion 
of  Queries  and  Answers ;  but  they  nnut  some* 
times  give  way  to  other  matter.  There  are 
several  parts  of  the  year  when  we  can  accon- 
modate  our  correspondent,  but  we  do  not 
think  it  advisable  to  enlarge  the  puhticncioa 
on  this  account  alone. 

The  letters  of  W.  H.  S.  mil  be  attended  to. 

We  thank  a  '<  A  Subscriber,"  and  mU  insert 
the  report  of  the  case  as  to  joining  counts  i» 
debt! 


Wb^  ttrgal  0fi0rrli^. 
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-"  ({Dod  roagis  ad  kos 


Pertinet,  et  nescire  malam  est,  agiUmui. 


HORAT. 


ON  THE 
LAW  RELATING  TO  SPORTS. 


In  the  preneot  season  of  the  year,  when  Ep- 
som and  Ascot  tempt,  although  unsuccessfiillj, 
the  kwyer  from  his  toil,  it  may  not  be  useless 
to  consider  the  Law  on  the  subject  of  Sports. 
The  statutes  on  the  subject  are  as  follows : — 

By  Stat.  16  Car.  2.  c.  7.  s.  ii,  "  the  winner 
of  any  money  or  other  raluable  thing  by  deceit, 
in  playing  at  cards,  dice,  tables,  tennis,  bowls, 
skittles,  shovel  board,  or  in  cock  fightings, 
horse  races,  dog  matches,  foot  races,  or  other 
games »  or  by  bearing  a  part  in  the  stakes,  or 
by  betting  on  the  sides  of  such  as  play^  ride, 
or  run,  shall  for^it  treble  the  value.'*  By  the 
third  section  all  securities  and  promises  given 
or  made  for  the  payment  of  sums  exceeding 
100/.,  which  have  been  lost  at  one  time,  by 
playing  at  any  one  of  the  said  games,  or  by 
betting  on  the  players,  are  declared  void,  and 
the  winner  shall  forfeit  treble  the  value  of  the 
money  or  other  thing  won  above  100/. 

By  9  Ann.  c.  14.  s.  1,  ''all  notes,  bills,  bonds, 
judgments,  mortgages,  or  other  securities, 
given  by  any  person,  where  the  whole  or  any 
part  of  the  consideration  of  such  securities 
shall  be  for  money  or  other  valuable  thing  won 
by  gaming,  or  playing  at  cards,  dice,  tables, 
tennis,  bowls,  or  other  game,  or  by  betting  on 
the  sides  of  such  as  game  at  any  of  the  afore- 
said games,  or  for  repaying  any  money  know- 
ingly lent  for  such  gaming  or  betting,  or  lent 
at  the  time  and  place  of  such  play,  to  any  per- 
son thi^t  shall  play  or  bet,  shall  be  void."  And 

NO.  CCTII^  j 


I  by  s.  2,  "  any  person  who  shall  at  any  time  or 
sitting,  by  playing  at  cards  or  dice,  tables,  or 
any  other  game  whatsoever,  or  by  bettings  on 
the  sides  or  hands  of  such  as  do  play  at  any  of 
the  games  aforesaid,  lose  to  any  one  or  more 
person  or  persons  on  the  whole  the  sum  of  10/., 
and  shall  pay  or  deliver  the  same,  the  person 
or  persons  so  losing  and  paying  may  within 
three  months  then  next  sue  for  and  recover  the 
goods  so  lost  and  paid,  or  delivered,  or  any 
part  thereof,  from  the  respective  winner  or 
winners,  with  costs  of  suit,  by  action  of  debt 
founded  on  the  act." 

It  has  been  held,  (Goodburn  v.  Marley,  Str. 
1 159 ;  Blaxton  v.  Pye,  2  WUs.  309 ;  and  Clay^ 
ton  V.  Jennings,  2  Bl.  R.  706,)  that  wagers  on 
horse  races  are  within  the  statutes  i6  Car.  2. 
c.  7  and  9,  Ann.  c.  14  ;  for  though  horse 
racing  is  not  mentioned  in  the  statute  9  Ann., 
yet  it  was  within  the  words  "  other  game.*' 
Bkurton  v.  Pye,  uhL  tup.  So  in  Lynall  v. 
Longbaihom,  2  Wils.  36,  the  Court  of  C.  B. 
were  of  opinion,  that  a  foot  race  was  within  9 
Ann.,  for  "foot  race"  was  mentioned  in  the  16 
Car.  to  which  the  9  Ann.  must  relate.  And 
this  opinion  was  recognized  and  adopted  by 
the  Court  in  Brown  r.  Berkeley ,  Cowp.  281 ; 
Sel.  N.  P.  1380. 

If  these  statutes  had  not  been  affected  by 
any  subsequent  provisions  of  the  legislature, 
every  species  of  wager  at  horse  races  would 
have  been  illegal ;  but  now,  by  stat.  13  G.  2.  c. 
19,  matchei  for  501,  and  upwards  are  legalized, 
provided  they  are  run  at  certain  places,  and 
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the  horses  carry  certain  weights ;  and  by  the 
statute  18  G.  2.  c.  34.  s.  11,  the  restrictions  as 
to  running  at  particular  places,  and-  within  cer- 
tiun  weights,  are  taken  away.  But  horse  races 
for  a  less  sum  than  50/.  are  expressly  prohi- 
bited by  the  second  section  of  13  G.  2 ;  and 
consequently,  wagers  on  such  horse  races  are 
illegal.  Wher^  a  plaintiff  obtained  a  verdict  on 
a  wager  for  100  guineas,  that  he  could  perform 
a  certain  journey  within  a  given  time,  the 
Court  arrested  the  judgment,  on  the  ground 
that  this  was  not  a  bond  fide  wager  within  the 
statutes  13  &  18  G.  2.  Kimears  v.  Jaques,  6 
T.  R.  499.  So  when  A,  betted  with  B.  600 
guineas  and  a  dinner,  that  A*%  horse  should 
go  from  London  to  Sittingbourne  sooner  than 
jB.'s  two  horses  should  go  the  same  distance, 
^.'s  horses  to  be  placed  at  any  distance  from 
each  other  that  B,  should  think  proper;  the 
wager  having  been  won  by  B.^  and  an  action 
brought  to  recover  the  amount  of  the  wager, 
and  verdict  for  plaintiff,  the  Court  arrested 
the  judgment,  on  the  ground  that  the  subject 
of  the  wager  was  not  that  species  of  horse  race 
or  match  which  was  legalized  by  the  above 
statutes.  H^haley  v.  Rajot,  2  B.  &  P.  51. 

The  legality  of  a  game  will  not  render  a  bet 
upon  it  recoverable.  The  most  recent  ques- 
tion under  the  statutes  9  Ann.  is,  whether  the 
game  of  cricket  is  included  within  it.  The 
following  were  the  circumstances  of  the  case : 

Assumpsit  for  money  had  and  received. 
Plea,  the  general  issue.  At  the  trial  before 
Denman,  C.  J.,  at  the  last  spring  assizes  for 
the  county  of  Warwick,  it  appeared  that  the 
Warwick  and  Birmingham  cricket  clubs  had 
agreed  to  have  a  match  at  cricket  on  the  follow- 
ing terms  : — ''The  Birmingham  Union  Club 
agree  to  play  at  Warwick  on  Monday  next, 
October  the  8th,  a  match  at  cricket  for  twenty 
sovereigns  a  side  with  the  Warwick  Club.  A 
deposit  of  5/.  is  placed  in  the  hands  of  Mr. 
Terrill  on  behalf  of  the  Warwick  Club.  Wickets 
to  be  pitched  at  ten ;  to  begin  at  half-past  ten, 
or  forfeit  the  deposit.  Wickets  to  be  struck  at 
half-past  five,  unless  the  game  is  finished  before. 
To  he  allowed  to  change  three  men  according 
to  the  list  sent  this  morning.  J.  Cookes,  H. 
Terrill."  "  A  deposit  of  5/.  is  placed  in  Mr. 
TerriU's  hands  on  behalf  of  the  Birmingham 
Club."     The  parties  met  accordingly  on  the 


8th  of  October ;  two  umpires  were  appointed 
and  the  remaining  15/.  was  deposited  by  each 
party  with  the  defendant,  as  stakeholder.  The 
20/.  paid  on  behalf  of  the  Birmingham  Club  was 
paid  for  them  by  the  plaintiff,  as  their  agent. 
The  game  was  played  to  the  end  of  the  first 
day,  when  the  Warwick  Club  was  sixteen  runs 
a  head,  and  had  eight  men  to  go  in.  No  ob« 
jection  was  then  made  to  any  of  the  players. 
On  the  foUowing  morning  the  Birmingham 
Club  objected  to  one  of  the  Warwick  eleven, 
stating  that  he  belonged  to  another  club,  and 
refui<ed  to  play  out  the  game.  The  wickets 
were  pitched,  and  the  umpire  appointed  by  the 
Warwick  Club  called  "Play"  at  eleven  o'clock. 
The  Birmingham  Club  however  refused  to  play 
out  the  match,  and  the  plaintiff  gave  the  defen- 
dant notice  not  to  pay  over  their  deposit  to  the 
Warwick  Club,  but  to  repay  it  to  him.  Before 
the  commencement  of  this  action,  the  whole  of 
the  money  was  paid  over  by  Terrill  to  the  War- 
wick Club,  on  their  entering  into  an  agreement 
to  indemnify  him.  The  learned  Judge  non- 
suited the  plaintiff,  but  gave  leave  to  move  to 
euter  a  verdict  for  20/.,  if  the  Court  should  be 
of  opinion  that  the  action  was  maintainable. 

Bayleyy  B.  gave  judgment. — I  was  stating 
the  reasons  which  influenced  my  judgment 
the  other  day,  when  I  was  interrupted  by  a 
doubt,  which  struck  my  mind  on  coming  to 
certain  words  in  the  act  of  parliament,  f  9  Aniu 
c.  14,]  and  it  occurred  to  ipe  that  I  ought  to 
stop  for  the  purpose  of  taking  time  to  consider 
their  effect ;  that  occasioned  us  to  delay  the 
delivering  of  our  opinion,  and  I  am  now  ready 
to  go  on  The  first  question  was,  whether 
where  a  party  has  deposited  a  sum  of  money 
exceeding  10/.  with  a  stakeholder,  to  abide 
the  event  of  a  match  at  cricket,  the  game  for 
that  stake  is  illegal  ?  We  are  of  opinion,  on  full 
consideration,  that  it  is.  The  words  of  the 
second  clause  of  the  statute  have  been  held,  in 
many  cases,  to  be  as  comprehensive  as  those  in 
the  first,  although  the  former  mentions  the 
game  of  tennis  and  bowls,  and  the  latter  does 
not :  that  is  the  reasonable  construction  of  the 
clause  and  admits  of  no  doubt,  and  both  have 
been  decided  to  apply  to  foot  races,  although 
not  mentioned  in  either  clause.  The  Court, 
therefore,  see  no  reason  for  confining  the  ope- 
ration of  the  words  to  games  of  chance  only» 
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but  are  of  opinion  that  the  statute  applies  to 
other  games.    The  title  and  preamble  of  the 
statute  express  the  object  to  be  the  preventing 
of  excessive  gaming ;  that  is,  the  restraining 
gaming  for  stakes  higher  than  the  sum  thereby 
fixed,' by  making  such  gaming  illegal.    Then 
the  question  is,  whether  the  second  section, 
being  connected  with  the  first,  enables  the 
plaintiff  to  recover  from  the  stakeholder  the 
money  which  he  had  deposited  with  him,  be- 
fore the  stakeholder  had  paid  it  over  to  the 
other  party?    The  statute  says,  that  "if  per- 
sons losing  the  sum  or  value  of  10/.  by  any  of 
the  aforesiud  games,  shall  pay  or  deliver  the 
same  or  any  part  thereof,  they  shall  be  at  li- 
berty within  three  months  then  next  to  sue  for 
and  recover  the  same  from  the  mnner,  with 
costs  of  suit,  by  action  of  debt."  If,  therefore, 
the  loser  pays  the  money  lost,  he  may  recover 
it  back  within  three  months ;  but  he  must  pro- 
ceed  by  the  special  mode  pointed  out  by  the 
act,  that  is,  by  action  of  debt,  within  the  li- 
mited period ;  but  if  the  loser  pay  and  does 
not  bring  an  action  within  the  time  appointed, 
the  l^slature  has  provided  other  means  for 
its  recovery.    There  are  provisions  in  the  act 
which  are  sufficient  to  satisfy  any  reasonable 
mind  that  it  was  intended  to  make  it  impro- 
per to  pay.    The  legislature  meant  to  prevent 
the  practice;    and  for  that  purpose  the  act 
provides,  that  if  the  loser  does  not  bring  an 
action  witMn  the  limited  time,  any  other  per- 


that  the  money  was  lost ;  but  the  stakeholder 
having  been  directed  not  to  pay  it  over,  was 
bound  not  to  do  so ;  and  after  that  notice,  did 
it  in   his  own  wrong.    Then  it  was  suggested 
in  argument,  that  if  the  plaintiff  had  any  right, 
his  only  remedy  was  by  action  of  debt,  to  be 
brought  against  the  winner,  and  within  tliree 
months.    But  we  must  look  at  what  the  action 
is :  it  is  not  against  the  winner,  and  therefore  the 
form  is  not  necessarily  debt,  nor  is  it  limited  to 
three  months.    Where  a  party  has  money  put 
into  his  hands  to  pay  to  another,  which  it  would 
be  illegal  in  the  other  to  receive ;  the  person 
placing  it  there  would  have  a  right  to  stop  it, 
and  prevent  the  holder,  by  due  notice,  from 
paying  it  over  to  the  other,  and  he  might  re- 
cover it  by  the  ordinary  remedy  for  obtaining 
possession  of  money  belonging  to  him  in  the 
hands  of  another.    The  form  of  action  there- 
fore is  right  and  proper.    It  was  suggested  in 
argument,  that  if  the  stake  was  illegal,  the  de- 
posit was  equally  illegal,  and  that  the  maxim 
melior    est  conditio  possidentis  applied.     In 
Hastelow  v.  Jackson,  8  fi.  &  C.  221,  the  wager 
was  clearly  illegal,  the  subject  of  it  being  a 
boxing  match ;  and  yet  there  it  was  held  that 
the  pluntiff  was  entitled  to  recover  from  the 
stakeholder,  who   had  paid  over  the  money 
after  notice,  his  own  stake,  as  money  had  and 
received  to  his  use.    That  shews  that  the  right  - 
of  the  party  making  the  deposit  to  recover 
back  the  money,  was  not  taken  away  by  reason 


son  may  sue  the  winner  for  the  same,  and  I  of  the  illegality.    At  present  1  have  said  no- 


treble  the  value,  with  costs  of  suit,  one  moiety 
for  himself,  and  the  other  for  the  poor.  Then 
follows  a  provision,  in  the  third  section,  that 
every  person  liable  to  be  sued  shall  be  corn- 


thing  about  the  point  which  was  the  occasion 
of  our  staying  the  delivery  of  our  judgment. 
It  was  an  objection  which  had  not  occurred  to 
eounsd,  who  were  not  likely  to  have  over- 


pellable  to  discover  on  oath  in  Chancery,  the  I  looked  it  if  well  founded,  which  presented 
sum  lost.  Now  I  am  of  opinion  that  it  is  im-  itself  to  my  mind ;  but  for  which  on  further 
possible  to  read  the  whole  of  the  provisions. 


without  seeing  that  it  vras  the  intention  of 
the  legislature,  that  when  stakes  to  that 
amount  should  be  lost,  they  should  not  be 
paid  to  the  winner.  It  follows,  therefore,  as  a 
necessary  consequence,  that  the  money  may  be 
stopped  in  the  hands  of  the  stakeholder;  and 
if  so,  the  depositor  may  recover  it  back  from 
him  by  action  for  money  had  and  received.  In 
this  case  there  was  a  dispute  whether  the  money 
was  lost  or  not ;  but  the  Court  do  not  found 
then-  opinion  on  that.    We  take  it  for  granted 


consideration,  I  am  convinced  there  was  no 
foundation.  The  words  are,  "  who  shall  lose, 
(kc.  at  any  time  or  sitting ;"  and  as  this  game 
was  not  over  in  one  day,  I  had  considered  that 
they  did  not  apply  in  this  case;  but  on  delibe- 
ration, I  am  satisfied  that  those  words  must  be 
taken  to  mean  nothing  more  than  one  trans- 
action, as  if  the  bet  had  been  as  was  suggested 
by  my  brother  Bolland,  to  go  1000  miles  in 
1000  hours.  Such  a  wager  must  necessarily 
take  up  more  than  one  day,  and  there  is  no 

doubt  that,  if  the  stakes  were  illegal  as  to  ttie 
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amounty  they  would  be  recoverable.  In  Bones 
y.  Booth,  2  Bl.  Rep.  1226^  Blackstone,  J.  puts 
the  proper  constraction  on  the  statute;  he 
says,  "  to  lose  10/.  at  one  time  is  to  lose  it  by  a 
single  stake  or  bet ;  at  one  sitting,  to  lose  it  in 
a  course  of  play,  when  the  company  never 
part,  though  the  person  may  not  be  actually 
gaming  the  whole  time."  Hodaon  v.  Terrill^  1 
C.  &  M.  797. 


THE  PROPERTY  LAWYER. 
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SELLING   GOODS   DISTRAINED   POR   RENT. 

The  foUowing  case  is  of  some  interest,  and 
shews  that  the  statutes  in  favour  of  the  land- 
lord will  be  strictly  construed. 

Case  on  the  stat.  2  W.  &  M.  c.  5,  for  selling 
goods  distrained  for  rent  within  five  days.  It 
appeared  that  the  distress  was  taken  on  Friday 
the  1st  of  March,  1833,  \Bit  2  o'clock,  and  the 
goods  were  sold  on  Wednesday  the  6th  of 
Slarch,  at  about  11  o'clock. — ^There  were  other 
irregularities  in  the  distress. 

Tindal,  C.  J.  in  summing  up. — ^This  action 
is  brought  for  the  infringement  of  a  statute 
passed  in  the  reign  of  WilTiam  the  Third.  Be- 
fore that  time,  the  landlord  had  no  right  to  self 
goods  for  rent  in  arrear ;  but  the  statute  re- 
quires that  he  shall  wait  five  whole  days  before 
he  sells ;  the  object  of  that  is,  that  the  tenant 
may  have  the  five  days  in  order  to  replevy  the 
goods.  It  has  been  decided,  as  indeea  the 
words  of  the  statute  shew,  that  he  must  wait 
five  whole  days ;  that  is,  five  times  twenty-four 
hours.  Here  the  distress  was  taken  at  2 
o'clock  on  Friday  the  1st  of  March,  and  if 
we  reckon  five  days,  it  brings  us  to  Wednesday 
the  sixth.  But  tne  goods  were  sold  before  2 
o'clock  on  that  day ;  therefore,  the  plaintififhad 
not  the  five  days  which  the  law  intended.  On 
that  ground  you  ought  to  give  a  verdict  for  the 
plaintiff.  It  is  not  likely  that  he  would  have 
replevied ;  still  it  is  a  breach  of  the  law ;  but  as 
it  is  so  slight,  you  ^vill  probably  give  merely 
nominal  damages. 

Verdict  for  olaintiff,  damages  16/. — Harper 
y.  TaMffW/,  6  d  &  P.  166. 


NEW  BILLS  IN  PARUAMENT. 


In  our  weekly  lists  of  the  progress  in  parlia* 
ment  of  the  several  bills  relating  to  the  Law, 
it  will  have  been  observed  that  we  have  not 
given  any  analysis  of  several  of  the  •  measures 


which  are  comparatively  of  minor  impcurtance 
to  the  Profession.  Many  of  these  projects 
indeed  have  died  off  in  an  early  stage  of  their 
career.  Those  which  remain,  it  may  be  useftil 
to  give  a  very  concise  account  of,  especially 
as  they  will  thus  be  preserved  for  future  re- 
ference. We  therefore  subjoin  analyses  of  the 
bills  referred  to : 

sale  and   ESCHANGE   of  SETTLED  BSTATB8. 

This  is  intituled,  a  Bill  *<  for  facilitating  the 
Sale  and  Exchange  of  Parts  of  Settled  Estates, 
and  of  Estates  held  in  Trust  for  Charitable 
Purposes." 

Trie  preamble  recites, ''  that  it  is  expedient 
that  the  owners  of  limited  estates  in  lands 
under  settlements,  and  the  trustees  of  lands 
subject  to  trusts  fbr  charitable  purposes,  should 
have  powers  to  dispose  of  such  lands  for  an 
equivalent  in  money  or  in  other  lands,  under 
restrictions  which  may  guard  the  interests  of 
other  parties  who  may  be  affect^  by  such 
transactions." 

The  foUowing  is  the  substance  of  the  pro- 
posed enactments : 

1.  Meaning  of  words  in  the  act. 

2.  Tenants  under  settlements  not  to  be 
deemed  owners. 

3.  Owner  of  estate  for  life  may  sell  the 
same,  under  certain  restrictions. 

4.  liands  belonging  to  charitable  trusts  may 
be  sold  or  exchanged. 

5.  No  sale  to  be  made  under  this  act  with- 
out the  approval  of  two  justices.  Land  T^ 
Redemption  Act,  42  G.  3.  c.  116,  &  59. 

6.  Certificate  of  approval  to  be  lod;(ed  with 
the  clerk  of  the  peace. 

7.  Justices  may  administer  oath  to  witnesses. 

8.  Certificate  after  being  published,  to  he 
enrolled  with  records  of  the  quarter  sessions. 

9.  Appeal. 

10.  Appointment  of  referee. 

11.  Power  to  referee  to  hear  and  consider 
complaints. 

12.  Order  of  adjudication  to  be  returned  to 
the  clerk  of  the  peace. 

13.  Order  of  adjudication  to  be  enrolled  at 
the  quarter  sessions. 

14.  Court  of  quarter  sessions  may  award 
sums  to  be  paid  to  referee. 

15.  Apphcation  of  purchase  monies. 

16.  Purchase  money  when  paid  to  two  trus- 
ses, justices  to  nominate  trustees. 

17*  Form  of  conveyance. 

18.  Exchanges  ana  assurances  to  be  valid. 

19.  Execution  of  conveyance  by  authorised 
persons  to  be  legal  evidence. 

20.  Lands  exchanged  to  be  settled  upon  the 
same  conditions  as  those  for  which  they  are 
exchanged. 

21.  Sales  not  to  affect  any  mortgage. 

22.  Persons  having  power  to  sell  land  und^r 
this  act,  to  have  power  to  seU  other  privileges. 

23.  Justices  acting  under  this  act  not  to  be 
purchasers. 
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24.  Penalty  for  making  uulawftii  convey- 
ances. 

25.  Fees  to  be  taken. 

26.  Act  not  to  extend  to  Scotland  or  Ireland. 

27.  Act  may  be  amended. 


DOMESTIC    REGISTRATION   OF  DEEDS. 

Althoug^h  this  bill  has  been  withdrawn, 
we  think  it  material  to  give  a  short  abstract  of 
it,  to  complete  the  series  of  projects  on  this 
subject. 

It  is  intituled,  a  fiiU  "  for  establishing  a 
General  System  of  Domestic  Registration  of 
all  Deeds  and  other  Instruments  relating  to 
Real  Property  in  England  and  Wales." 

The  preamble  recites,  that  "  it  is  expedient 
to  afford  protection  to  purchasers  and  mort- 
gagees of  estates  against  secret  charges  and 
dispositioDS,  as  well  as  to  obviate  the  inconve- 
nience of  proving  or  disproving  notice  of  such 
charges  and  dispositions." 

The  following  is  the  substance  of  the  pro- 
posed enactments : 

1 .  AU  deeds,  &c.  executed  after  the 

day  of  ,  and  all  wiUs,  &c.,  where  the 

lestator  shall  die  after  the  said  dav  of 

,  unless  registered,  shall  be  void  as 
against  persons  claiming  for  valuable  consi- 
deration. 

2.  Assignees  in  bankruptcy,  or  under  In- 
solvent Debtors'  Act,  not  to  be  considered  as 
parties  claiming  for  valuable  consideration. 

3.  A  separate  register  to  be  provided  for 
every  estate,  to  be  called  "  The  Title  Roll," 
and  to  contun  entries  of  all  deeds,  &c. 

4.  Entries  to  be  numbered,  and  verified  by 
signatures. 

5.  Form  of  the  title  roll. 

6.  Title  rolls  and  such  riders  as  hereinafter 
mentioned,  to  be  of  parchment  or  velluro,  and 
numbered. 

7.  Title  rolls  and  riders  to  be  marked. 
Dies,  &c.  to  be  provided  by  Commissioners  of 
Stamps,  for  marking  title  rolls  and  riders. 

8.  In  what  manner  title  rolls  and  riders  shall 
be  issued. 

9.  No  title  roll  to  contain  more  than 
words.    Additional  rolls  may  be  annexed. 

10.  On  every  deed,  &c.  referred  to,  certain 
indorsements  snail  be  made. 

11.  On  every  registered  deed,  &c.  certain 
indorsements  shall  be  made. 

12.  Mode  of  complying  with  the  last  clause, 
where  the  registered  deed  itself  shall  be  in- 
dorsed on  another  deed. 

13.  Time  for  registering  wills,  &c. 

14.  Further  period  allowed  for  registering 
wills  in  certain  cases. 

16.  Probates  of  wills  and  letters  of  adminis- 
tration in  certain  cases  to  be  registered. 

16.  Certificates  of  appointment  of  assignees 
in  bankruptcy  to  he  registered. 

17.  Deeds,  &c.  affecting  two  or  more  es- 
tates, to  be  registered  in  the  title  roll  of  each 
estate. 

18.  The  registry  of  title  of  several  estates 
may  be  consolidated  in  one  title  roll.  { 


19.  On  the  division  of  an  estate,  each  por- 
tion thereof  to  be  considered  a  separate  estate, 
and  have  a  separate  title  roll. 

20.  Ou  the  consolidation  or  division  of  es- 
tates, an  existing  title  roil  may  be  used  for 
future  register. 

21.  Any  person  entitled  to  part  of  an  estate, 
to  be  entitled  to  have  an  authenticated  copy  of 
the  title  roll. 

22.  Any  deed,  &c.  operating  only  as  a  par- 
tial <tisposition  of  an  estate,  may  be  registered 
on  the  existing  title  roll. 

23.  Mode  m  which  indorsement  may  be 
made. 

24.  Persons  entitled  to  liens,  &c.  may  re- 
gister same.    Further  proviso. 

25.  Persons  claiming  by  descent,  &c.  may 
register  a  memorandum  of  their  claims. 

26.  Persons  interested  may  add  further  par- 
ticulars of  deeds,  &c.  reauired  to  be  registered. 

27.  After  the  day  of  ,  no  pro- 
tection to  be  afforded  by  attendant  terms,  &c. 
against  registered  deeds,  &c. 

28.  All  persons  interested,  of  intending  to 
become  interested  in  any  estate,  may  compel 
the  production  of  the  title  rolls. 

29.  Pbwer  for  a  Ju(^  to  make  directions 
respecting  expense  of  production. 

^.  Persons  in  possession  of  title  roll  may 
require  an  affidavit  from  the  person  requiring 
production  thereof. 

31 .  Persons  bavinff  in  possession  counterfeit 
die,  plate,  &c.  or  guilty  of  forgery,  &c.  liable 
to  transportation. 

32.  Penalty  on  persons  guilty  of  peijurv. 

33.  Meaning  of  the  word  "  estate."  Mean* 
ing  of  the  word  '*  instrument/' 

34.  This  act  not  to  apply  to  copyhold  es- 
tates, or  to  estates  in  the  west  or  north  ridings 
of  Yorkshire,  or  the  east  riding  of  Yorkshire, 
or  the  town  and  county  of  Kingston-upon- 
Hnll,  or  the  Bedford  Level,  or  shares  in  com- 
panies. 

35.  This  aet  not  to  apply  to  acti  of  parlia- 
ment, awards,  or  to  certain  leases,  or  to  letters 
of  attorney. 

36.  This  act  not  to  extend  to  Ireland. 

37.  This  act  may  be  altered. 


PUNISHMENT   FOR  ROBBERY. 

This  is  a  Bill  to  "  repeal  so  much  of  two 
Acts  of  the  7th,  8th,  and  9th  G.  4.  as  inflicts 
the  Punishment  of  Death  upon  Persons  con- 
victed of  Robbery." 

The  preamble  recites,  "  that  b^  the  7  &  8 
G.  4,  and  9  G  4,  the  first  being  intituled, '  An 
Act  for  consolidating  and  amending  the  Laws 
in  Ireland  relative  to  Larceny  ana  other  Of- 
fences connected  therewith,'  it  is  amongst 
other  things  by  each  of  the  said  acts  enacted, 
that  if  any  person  shall  rob  any  other  person 
of  any  chattel,  money,  or  valuable  security, 
every  such  offender  being  convicted  thereof 
shall  suffer  death  as  a  felon :  and  that  by  each 
oi  the  sud  acts  it  is  further  enacted*  that  in 
the  case  of  every  felony  punishable  under  the 
said  respective  acts,  every  principal  in  the 
second  degree,  and  every  accessory  before  the 
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fact,  shall  be  punishable  with  death,  or  other- 
wise, in  the  same  manner  as  the  principal  in 
the  tirst  detrree  is  by  the  said  respective  acts 
punishable." 
The  substance  of  the  proposed  enactments 

m 


IS' 


1.  Tliat  so  much  of  the  recited  acts  as  in- 
flicts the  punishment  of  death  for  robbery,  be 
repealed. 

2.  That  if  any  person  shall  rob  any  other 
person  of  any  cnattel,  money,  or  valuable  se- 
curity, every  such  offender,  as  principal  or 
accessory  before  the  fact,  being  convicted 
thereof,  shall  be  guilty  of  felony,  and  shall  be 
liable  to  be  imprisoned,  with  or  without  hard 
labor,  in  the  common  gaol  or  house  of  correc- 
tion, for  any  term  not  exceeding  four  years,  as 
the  Court  shall  adjudge,  or  shall  be  liable  to 
transportation  for  any  term  not  less  than  seven 
years. 

3.  Offences  to  be  tried  by  the  same  Court 
as  before  the  passing  of  this  act. 

LAW  OF  E8CHBAT. 

This  is  described  as  *'  An  Act  for  the 
Amendment  of  the  Law  relative  to  the  For- 
feiture and  Escheat  of  Freehold  or  Copyhold 
Estates  or  other  Interests  holden  in  Trust.'* 

It  recites,  that  great  inconvenience  has  been 
found  to  result  to  persons  beneficially  entitled 
to  real  or  personal  property  by  the  escheating 
or  forfeiture  thereof  to  the  crown,  to  corpo- 
rations, and  others  seised  of  franchises,  pnvi- 
leges,  and  liberties,  and  to  lords  of  manors, 
upon  the  death  without  heirs,  or  the  conviction 
for  treason  or  felony,  of  the  trustee  in  whom 
or  in  whose  name  the  same  is  vested ;  and  that 
it  is  expedient  that  the  same  should  be  re- 
medied :  and  inasmuch  as,  in  order  to  avoid 
repetition,  certain  words  are  used  in  this  act 
as  describing  subjects,  some  of  which,  accord- 
ing to  their  usual  sense,  such  words  would 
not  embrace;  for  the  understanding  of  the 
sense  attached  to  them  in  this  act,  be  it  there- 
fore enacted. 

1.  That  the  provisions  of  this  act  shall 
extend  to  and  include  the  several  estates  and 
persons,  matters  and  things,  hereinafter  men- 
tioned, (that  is  to  say)  those  relating  to 
land,  to  any  manor,  messuage,  tenement,  he- 
reditament, or  real  property,  of  whatever 
tenure,  whether  freehold  or  copyhold ;  those 
relating  to  chattels,  to  personal  property  of 
every  description  capable  of  iieing  transferred 
or  disposed  of,  otherwise  than  in  books  kept 
by  any  company  or  society,  or  any  share 
thereof  or  interest  therein ;  those  relating  to 
stock,  to  any  fund,  annuity,  or  security  trans- 
ferrable  in  books  kept  by  any  company  or  so- 
ciety established  or  to  be  established,  or  to  any 
money  payable  for  the  discharge  and  redemp- 
tion ttiereof,  or  any  share  or  interest  therein ; 
those  relating  to  dividends,  to  interest  or  other 
annusd  produce;  those  relating  to  a  convey- 
ance, to  any  lease  and  release,  surrender,  or 
other  assurance  of  real  property,  including  all 
acts  and  deeds  necessary  for  making  and  per- 
fect in*;  the  same;  and  those  relatmg  to  an 
assignment,  to   any  surrender,    delivery,  or 


other  disposition  of  the  personal  property,  and 
all  acts,  deeds,  and  things  necessary  for 
making  and  perfecting  the  same;  those  re- 
lating to  a  transfer,  to  any  payment  or  other 
disposition  of  slock ;  those  relating  to  an  heir, 
to  any  devisee  or  other  real  representative  by  the 
common  law  or  by  custom,  or  uthenvise ;  and 
those  relating  to  an  executor,  to  any  adminis- 
trator,  or  other  personal  representative ;  unless 
there  be  something  in  the  subject  or  context 
repugnant  to  such  construction;  and  when- 
ever this  act,  in  describing  or  referring  to  anv 
trustee  or  other  person,  or  any  trust,  lana, 
conveyance,  matter,  or  thing,  uses  the  word 
importing  the  singular  number  or  the  mas- 
culine gender  only,  the  same  shall  he  under- 
stood to  include  and  shall  1)e  applied  to  several 
persons  as  well  as  one  person,  and  females  as 
well  as  males,  and  bodies  corporate  as  well  as 
individuals,  and  several  trusts,  lands,  stocks, 
conveyances,  matters,  or  things  respectively, 
as  well  as  one  trust,  land,  stock,  conveyance, 
matter,  or  thing  respectively,  unless  there  be 
something  in  the  subject  or  context  repugnant 
to  such  construction. 

2.  Trustee  or  mortgagee  of  any  land  dying 
without  an  heir,  the  Court  of  Chancery  may 
appoint  a  person  to  convey. 

3.  Lands,  &c.  vested  in  any  trustee  shall 
not  be  escheated  by  reason  of  the  attainder  or 
conviction  of  such  trustee. 

4.  To  whom  and  to  what  cases  the  provi- 
sions of  this  act  shall  extend. 

6.  This  act  not  to  prevent  the  escheat  of  any 
beneficial  interest. 

6.  Where  any  person  possessing  lands,  &c. 
as  a  trustee  shall  have  died  without  heirs,  or 
have  been  convicted,  before  the  passing  of  this 
act,  the  lands,  &c.  shall  become  subject  to  the 
controul  of  the  Court  of  Chancery. 

APPORTIONMENT  OF  RENT,  &C. 

This  is  a  Bill  *'  to  amend  an  Act  of  the  11th 
year  of  King  George  the  Second,  respecting 
the  Apportionment  of  Rents,  Annuities,  and 
other  Periodical  Payments." 

The  preamble  recites.  That  by  an  act  passed 
in  the  11th  year  of  the  reign  of  his  Afajesty 
King  George  the  2d,  intituled,  **  An  Act  for 
the  more  effectual  securing  the  Payment  of 
Rents,  and  preventing  Frauds  by  Tenants,^ 
it  was  enacted,  that  where  any  tenant  for  life 
should  happen  to  die  before  or  on  the  day  on 
which  any  rent  was  reserved  or  made  payable 
upon  any  demise  or  lease  of  any  lands,  tene- 
ments, or  hereditaments,  which  determined  on 
the  death  of  such  tenant  for  life,  the  executors 
or  administrators  of  such  tenant  for  life  should 
and  might,  in  an  action  on  the  case,  recover 
of  and  Kom  such  undertenant  or  undertenants 
of  such  lands,  tenements,  or  hereditaments,  if 
such  tenant  for  life  die  on  the  day  on  which 
the  same  was  made  payable,  the  whole,  or  if 
before  such  day,  then  a  proportion  of  such 
rent,  according  to  the  time  such  tenant  for  life 
lived  of  the  last  year  or  quarter  of  a  year,  or 
other  time  in  which  the  said  rent  was  growing 
due  as  aforesaid,  making  all  just  allowances, 
or  a  proportionable  part  thereof  respectively : 
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That  doubts  have  been  entertained  whether 
the  provisions  of  the  said  act  apply  to  every 
case  in  which  the  interests  of  tenants  deter- 
mine on  the  death  of  the  person  by  whom 
such  interests  bave  been  created,  and  on  the 
death  of  any  life  or  lives  for  which  such  per- 
son was  entitled  to  the  lands  demised,  althous:h 
every  such  case  is  within  the  mischief  intended 
to  have  been  remedied  and  prevented  by  the 
said  act ;  and  it  is  therefore  desirable  that  such 
doubts  should  be  removed  by  a  declaratory 
law: 

That  by  law,  rents,  annuities,  and  other 
payments  due  at  fixed  or  stated  periods  are 
not  apportionable  (unless  express  provision  be 
made  for  the  purpose),  from  which  it  often 
happens  that  persons  (and  their  representa- 
tives) whose  income  is  wholly  or  principally 
deiived  from  these  sources,  and  who  must 
necessarily  ]|ive  in  anticipation  of  their  grow- 
ing  income  by  the  determination  thereof  be- 
fore the  period  of  payment  arrives,  are  de- 
prived of  means  to  satisfy  just  demands,  and 
other  evils  arise  from  such  rents,  annuities, 
and  other  payments  not  being  apportionable, 
which  evils  require  remedy : 

It  is  therefore  proposed  to  be  enacted — 

1.  That  the  act  of  1 1  6.  2.  be  declared  to 
apply  to  leases  determining  on  the  death  of 
persons  making  them  (though  not  strictly 
tenant  for  life),  or  on  the  death  of  tenants 
pur  avtre  r>>. 

2.  That  all  rents,  annuities,  and  other  pay- 
ments, coming  due  at  fixed  periods,  be  appor- 
tioned, subject  to  all  just  deductions ;  and 
remedies  are  provided  for  obtaining  the  ap- 
portioned parts. 

3.  Act  not  to  apply  to  cases  in  which  it 
shall  be  stipulated  that  there  shall  be  no  ap- 
portionment. 


GAME  LAW  AMENDMENT. 

This  is  a  Bill/'  to  repeal  so  much  of  an  Act 
of  the  first  and  second  years  of  his  present 
Majesty,  for  amending  the  Laws  in  England 
relative  to  Game,  as  affects  the  Interests  of 
Tenants  for  Life  or  Years,  vested  in  them 
before  the  passing  of  the  said  Act.'' 

It  recites  the  act  of  the  first  and  second  years 
of  his  present  Majesty,  intituled,  "  an  Act  to 
amend  the  laws  in  England  relative  to  Game:" 
And  that  it  is  expedient,  that  certain  of  the 
provisions  contained  in  the  sdd  Act  should  be 
repealed. 

It  is  therefore  proposed  as  follows : 

1.  Lessees  for  life  and  years  under  leases 
made  before  the  Game  Act,  to  have  the  same 
rights  that  they  had  before  that  act  passed. 

2.  Lessor  of  lands  leased  for  life  or  years 
before  the  Game  Act,  to  have  the  same  rights 
over  lands  so  leased,  that  they  had  before  that 
act  pa«sed. 

3.  Lessors  and  lessees  for  life  or  years  under 
leases  made  before  the  Game  Act»  to  remain 
as  if  that  act  had  not  passed. 


OBSERVANCE  OF  THE  LORd'S  DAY. 

The  remaining  Bill  (No.  2,)  is  "  to  render 
more  efiectual  an  Act  of  the  twenty-ninth  Year 
of  King  Charles  the  Second,  for  the  better 
Observance  of  the  Lord's  Day." 

And  the  enactments  it  proposes  are  as  fol- 
lows: 

1 .  That  the  act  of  keeping  an  open  shop, 
for  the  sale  of  any  goods,  wares,  merchandize, 
animal,  chattel  or  effects  whatsoever  (except 
medicine  or  medicinal  drugs,  and  all  matters 
and  things  excepted  in  the  recited  act,)  shall 
be  held  to  be  an  exposure  to  sale  (except  so 
far  as  respects  the  forfeiture  of  the  goods  ex- 
posed to  sale,)  within  the  intent  and  meaning 
of  the  said  act;  and  every  person  so  offending, 
shall  for  every  such  offence,  forfeit  the  sum  of 

;  and  the  further  sum 
of  for  every  hour  beyond 

the  first  hour,  during  which  he  or  she  shall 
so  keep  open  shop ;  and  that  every  act  which 
by  the  said  recited  act,  or  by  this  act  or  other- 
wise, is  prohibited  to  be  done  on  the  Lord's 
day,  and  for  the  doing  of  which  any  penalty  is 
imposed,  shall  be  deemed  and  taken  to  be  a  sepa- 
rate and  distinct  offence;  and  that  aU  proceed- 
ings in  respect  of  the  conviction  of  offenders 
under  this  act  shall  take  place,  and  all  penal- 
ties shall  be  levied,  raisea  and  applied,  in  the 
same  manner  as  is  directed  by  the  said  recited 
act. 

2.  Wages  paid  on  a  Sunday  to  be  void. 

3.  Form  of  conviction. 

4.  Conviction  not  to  be  set  aside  for  want  of 
form. 

5.  Not  to  extend  to  Ireland  or  Scotland. 


RELIGI0C8  WORSHIP. 

This  Bill  is  intended  "  to  remove  Restric- 
tions  upon  the  Freedom  of  religious  Worship;" 
and  proposes  to  enact, 

1 .  That  any  number  of  persons  may  meet 
for  the  purpose  of  relidous  worship  in  any 
private  dwelling  house,  or  in  any  room  adjoin- 
mg  thereto,  and  used  therewith,  without  the 
same  being  certified  and  registered,  or  licensed 
for  the  purpose  of  religious  worship ;  and  dso 
that  any  person  may  teach  or  preach  in  any 
such  meeting,  without  being  at  any  time  re- 
quired to  take  any  oath  or  subscribe  any  decla- 
ration,  and  without  being  in  any  manner  li- 
(*ensed  as  a  teacher  or  preacher ;  and  also  that 
the  door  of  any  such  awelUng-house  or  room 
in  which  any  such  meeting  shall  be  held  may 
be  locked,  bolted  or  barred,  or  otherwise 
fastened ;  any  thing  in  a  certain  act  passed  in 
the  52  Geo.  3.  c.  ISS^  or  in  any  other  statute 
to  the  contrary  notwithstanding. 

2.  Penalty  for  disturbing  religious  assem- 
blies. 

3.  Proviso  for  ecclesiastical  jurisdiction  of 
the  church. 


FRIENDLY  SOCIETIES. 


This  is  intituled  "  An  Act  to  amend  an  Act 
of  the  tenth  year  of  his  late  Majesty  King 
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George  4,  to  consolidate  and  amend  the  Laws 
relating  to  Friendly  Societies." 

llie  1st  section  repeals  sections  6,  20^  dO, 
24,  36,  and  36  of  the  10  Geo.  4,  c.  56. 

3.  The  Durpose  for  which  a  society  may  be 
formed  under  10  Geo.  4,  c.  56,  is  stated. 

3.  Repeal  of  10  Geo.  4,  c.  56,  s.  4,  and  part 
of  s.  7. 

4.  Two  transcripts  of  rules  to  be  submitted 
to  a  barrister,  &c.  by  whom  they  are  to  be 
certified ;  barrister,  &c.  to  certify  both  tran* 
scripts;  fee  payable  to  barrister;  one  tran- 
script to  be  returned  to  society ;  the  other  to 
be  sent  to  clerk  of  peace ;  iustices  to  confirm 
rules ;  transcript  to  be  filed  by  clerk  ofpeace ; 
rules,  &c.  to  be  binding  when  certified  by 
barrister. 

5.  Transcripts  of  rules  formed  after  19th 
June,  1829,  to  be  accompanied  with  certificate 
of  actuary. 

6.  Reciting  10  Geo.  4,  c.  56,  s.  27.  If  rules 
of  society  direct  reference  in  case  of  dispute 
to  arbitration,  and  sodety  refuse  to  grant  ar- 
bitrators, &c.  justices  may  determine  dispute. 

7.  Provision  in  case  member  of  society  is 
expelled. 

8.  Funds  of  friendly  society  may  be  depo- 
sited in  savings  bank. 

9.  Member  of  friendly  society  may  be  a 
witness. 

10.  Executors,  &c.  of  officers  of  friendly 
society  to  pay  money  due  to  society  before  any 
other  debts. 

11.  Time  for  enrolment  under  10  Geo.  4, 
c.  56,  extended  to  Michaelmas,  1836.  Pre- 
exitftinff  societies  to  conform  before  Michael- 
mas, 1§36.  Provisions  of  former  statutes  to 
continue  in  force  until  Michaelmas,  1836. 
Restrictions  as  to  division  of  funds  of  society, 
not  conforming  to  10  Geo.  4,  c.  56. 

12.  Public  act. 


ADMINISTRATION  OF  JU8TICB   IN   BOROUGfiS*. 

The  Dill  recites,  that  the  justices  of  the 
peace  acting  in  and  for  certain  borouc^htt  and 
franchises  in  that  part  of  the  united  kingdom 
called  England,  not  being  empowered  by  char- 
ter or  otherwise,  to  hear  and  determine  fe- 
lonies at  the  general  sessions  of  the  peace  held 
in  and  for  such  boroughs  and  /ranchises,  are 
by  law  required  to  send  for  trial  at  the  general 
assizes  for  the  county  wherein  such  borough  or 
franchise  may  be  situated,  every  person  charged 
with  felony,  whereby  the  administration  of  jus- 
tice is  injuriously  delayed,  and  theexpencest«> 
which  the  county  in  such  cases  is  liable,  are 
grievously  increased. 

It  is  therefore  proposed  to  be  enacted,  that 
justices  of  the  peace  acting  for  boroughs  may 
commit  persons  for  fdony,  to  be  tried  at  the 
sessions. 


SELECTIONS 

FROM  CORRESPONDENCE. 

No.  LV. 


prisoners'  counsel. 

IVis  is  intituled  a  Bill  '*  for  enabling  Priso- 
ners and  others  to  make  their  Defence  by 
Counsel  or  Attorney." 

The  preamble  recites,  that  it isinst  and  rea- 
sonable that  persons  accused  of  offences  against 
the  law,  should  be  enabled  to  make  their  full 
answer  and  defence  to  all  that  is  alleged  against 
them;  and  it  is  therefore  proposed  to  be 
enacted, 

1.  In  cases  of  felony,  the  evidence  for  pro- 
secution and  defence  to  be  given  before  adc&ess 
by  counsel.  Counsel  may  address  jury  on 
behalf  of  prisoner. 

2.  Counsel  for  prosecution  not  to  reply. 

3.  In  case  of  inability  of  prisoners  to  retain 
counsel,  the  Court  may  assign  counsel  without 
fee  or  reward. 

4.  Persons  accused  before  justices,  may  de- 
fend bv  attorney  at  law,  who  may  state  or  an- 
swer the  case,  as  well  as  examine  or  cross 
examine  witnesses. 

5.  The  act  may  be  amended. 


character  and  CONDUCT  OP  ATTORNS T 8. 

To  the  Editor  of  the  Legal  Observer. 

Sir, 

I  have  observed  for  some  time  past  an  un* 
meaning,  illiberal,  and  false  outcry  against 
the  character  and  conduct  of  attorneys  from 
all  classes  ot  people,  not  excepting  Lord 
Brougham,  the  head  of  the  Profession,  who  is 
perfectly  well  aware,  that  taken  as  a  body, 
they  are  a  highly  respectable,  useful,  and' 
honest  class  or  men.  Exceptions  will  occur 
in  every  grade  of  life ;  and  it  were  useless  to 
take  up  your  pages  vrith  so  evident  a  truism, 
as  that  no  class  of  men  are  so  frequentiy 
tempted  to  dishonesty  as  are  the  attorneys,^  or 
have  such  frequent  opportunities  of  serving 
themselves  at  the  expence  of  their  clients. 
I  am  sorry  also  to  see  so  Qsefal  a  body  of  roea 
too  often  depreciated  by  the  higher  branches 
of  their  own  profession ;  and  who,  having  had 
ample  opportunity  of  knowing  them  well, 
should  not  remain  silent  when  they  are  ui\)us- 
tifiably  attacked.  No  doubt  they  frequentiy 
meet  with  attorneys  of  the  vilest  cheuractera 
men  who  would  dtshonour  any  grade  of  life ; 
but  I  would  put  it  to  them,  to  every  one,— is  it 
tiie  way  to  make  men  honest,  to  give  them  a 
bad  character?  Is  it  not  rather  the  way  to 
make  honest  and  gentiemanly  inen  retire  in 
disgust  from  a  promsion  on  which  odium  is 
indiscriminately  heaped,  and  leave  it  entirely 
to  a  lower  grsioe  of  practitioners  ?  Is  it  to  be 
expected  that  men  of  liberal  education,  and 
possessed*  I  will  not  say,  of  a  liberal  fortune, 
but  of  a  competence,  will  pursue  a  degraded 
profession  ? 

A  few  words  with  regard  to  the  new  scale  of 
Fees  in  the  Sheriflfs  Court.  Is  it  to  be  pre- 
sumed that  a  man  having  undergone  &n  expence 
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of  from  1500/.  to  2000/.  in  his  education,  can 
be  content  with,  or  is  fairly  paid  by,  the  illiberal 
costs  allowed  by  the  late  regulation  of  the 
Judges?  Depena  upon  it,  they  will  leave  that 
{>art  of  professional  practice  to  the  lower  class 
of  attorneys,  the  practitioners  of  the  Insolvent 
Court,  ana  snch  like.  If  they  do,  I  tremble 
for  the  consequences.  Nearfy  similar  would 
be  the  result  df  the  Local  Courts  BiUs.  I 
xvould  ndse  the  voice  of  warning. — I  speak  the 
sentiments  of  hundreds  of  my  profession — a 
profession  than  which  none  is  more  useful  or 
more  important  to  the  public^  and  the  due 
administration  of  justice. 

Aw  Attorney. 


ATTENDANCE  AT  THE  JUDGES'  CHAMBERS. 

As  the  schoolmaster  is  abroad,  and  seems 
▼ery  fond  of  reform,  1  think  nothing  requires 
reforming  more  than  the  manner  the  business 
at  the  chambers  of  the  honorable  Judges  is 
conducted.  Attorneys  attending  summonses, 
bav«  to  wut  sometimes  for  the  space  of  five 
or  six  hours  before  they  can  obtain  a  hearing, 
because  counsel  are  aUowed  to  go  in  before 
the  Judge  at  any  hour.  Say  the  Judge  arrives 
at  chambers  at  twelve  o'clock,  counsel  may 
come  at  twelve,  at  one^  and  two,  and  so  on ; 
the  .attorney  has  no  means  of  ascertaining  if 
coumiel  are  expected  or  not,  and  there  he  re- 
mains, every  moment  expecting  it  to  be  his 
turn  to  go  before  the  Judge.  The  course  I 
think  it  advisable  to  pursue,  would  be  to  allow 
counsel  to  make  an  appointment  with  the 
Judge  when  first  he  arrives,  or  about  the  time 
he  IS  expected  to  rise.  If  this  reform  were 
put  in  force,  I  think  it  would  have  the  effect 
of  preventing  interruptions,  and  greatly  ex-> 
pecUting  the  Dusiness  at  chambers. 

W.  H.  S. 


PR0THON0TARIB8   OFPICB.— JUDGMENTS. 

It  would  be  a  great  convenience  to  the  Pro- 
fession, if  the  Prothonotaries  would  enter  the 
judgments  of  the  Common  Pleas  in  the  same 
manner  as  in  the  King's  Bench,  alpKabeticaUy^ 
and  not  piromiseaonsly.  It  would  not  be  any 
more  trouble  to  them,  and  save  a  great  deal  to 
the  profession.  W.  H.  S. 


AFFIDAVITS  SWORN  IN  FRANCE  TO 
BE  USED  IN  GREAT  BRITAIN. 


7b  the  Edii€r  (/  the  Legal  Observer, 

Sir.  Paris,  April  28,  1833. 

It  may  not  be  quite  uninteresting  to  your 
readers  to  learn  the  changes  which  have 
necessarily  taken  place  relative  to  affidavits 
in  France  in  matters  of  British  juris* 
prudence.  You  iffe  aware  that  until  re* 
cently,  these  affidavits  were  received  by 
magistrates  (Juges  de  Pma)^  whose  signa* 
ture  to  the  jurat  was  verified  by  a. French 


notary,  or  by  an  affidavit  in  England.  A 
late  order  of  the  Garde  des  Sceaux  pro- 
hibited Juges  des  Paix  from  administering 
oaths  in  such  cases  for  the  future.  No 
choice  was  therefore  left,  but  to  apply  to  the 
British  Consular  authority,  or  to  have  the 
proceedings  translated,  at  an  enormous  ex- 
pense, into  French,  to  enable  a  President  of 
one  of  the  French  Tribunals  to  take  cog* 
nisance  of  them,  and  to  receive  the  required 
affidavit.  The  first  course  was  adopted; 
but  then  arose  another  difficulty.  The 
department  of  the  late  Consul  General  of 
France  having  been  recently  added  to  the 
British  Embassy  at  Paris,  under  the  title  of 
the  "  Consular  Department  of  the  British 
Embassy,"  affidavits  were  received  under 
the  authority  and  by  sanction  of  the  Am- 
bassador of  the  "  Consular  Registrar  in  the 
British  Embassy;"  the  last  situation  was 
not  very  generally  understood  in  London. 
The  officer  who  filled  it  has  therefore,  within 
the  last  few  days,  been  appointed  Consul 
for  F^ois.  Another  difficulty  arose  upon 
the  required  certificate  of  a  French  notary, 
that  the  above  officer  is  the  proper  person 
to  receive  affidavits  in  such  cases ;  but  this 
it  became  impossible  to  procure,  since  no 
French  notary  could  certify  a  fact  of  which 
he  must  be  necessarily  ignorant:  the  ex- 
tent of  his  certificate  can  go  only  to  this, — 
that  a  party  on  a  certain  day  made  a  depo- 
sition before  his  Britannic  Majesty's  Con- 
sul, in  the  house  of  the  British  Ambassador, 
€uid  that  the  signatures  subscribed  to  the 
deposition,  and  to  the  jurat,  are  the  respec- 
tive handwriting  of  the  Consul  and  the 
deponent,  and  signed  in  his  the  notary's 
presence. 

I  have  the  honor  to  be> 

Sir, 
Your  obedient  servant, 

Charles  Okby, 
Counsel  to  the  British  Embassy, 

Paris. 


OBJECnONS  TO  THE  POOR  LAW 

BILL. 


To  the  Editor  of  the  Legal  Observer. 

Sir, 
Referring  to  your  article  on  the  proposed 
altenitions  in  the  Poor  Laws,  p.  12  or  the  pre- 
sent volume,  I  see  you  compare  the  powers  of 
the  visitor  and  guardians  of  the  poor,  under 
the  Gilbert  Act,  to  those  the  proposed  Board 
of  Commissioners  are  to  exercise.  I  see  no 
similarity  between  them.  In  the  first  place, 
the  visitor  and  guardians  are  not  a  body  overm 
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ruling  and  cont muling'  the  parish  officers  in 
the  mode  in  which  they  conduct  their  own 
parish  business,  but  are  the  parish  officers 
themselves,  who  have  the  administration  of  the 
parish  funds  intrusted  to  them  by  their  fellow 
parishioners,  and  which  thev  can  only  apply 
according  to  the  rules  of  law:  they  make 
rules  and  orders  for  regulatinf^  their  own 
workhouse,  it  is  true,  but  they  cannot  make 
any  inconsistent  with  the  law  of  the  land,  of 
which  they  are  not,  nor  ever  were,  either  the 
sole  or  irresponsible  jud^s.  By  such  bye- 
laws,  they  (tannot  refuse  relief  to  those  whom 
the  law  entitles  to  it,  nor  sfive  it  to  those  not 
entitled ;  but  the  judges  oAhe  land  are  judges 
of  the  legality  of  any  rules  they  make. 

The  main  difference,  however,  is  this,  that 
the  visitor  and  guardians  are  parishioners 
chosen  by  their  fellow  parishioners  to  admin- 
ister the  tunds  which  they,  the  parishioners,  are 
obliged  to  raise  for  the  relief  of  the  poor ;  and 
they  are  not  (what  the  proposed  Commission- 
ers are)  persons  who  will  not  feel  in  their 
purses  the  effects  of  any  orders  they  may 
please  to  make,  injurious  to  anv  particular 
parish,  though  possibly  beneficial  to  others. 
The  visitor  and  guardians,  on  the  contrary,  are 
persons  who  have  a  direct  interest  in  managing 
the  affairs  of  the  poor  in  the  best  and  most 
economical  manner,  for  their  own  sakes. 

The  Three  Commissioners  cannot  do  more 
than  make  gaiernl  rules.  To  investigate  par- 
ticular ca^es  would  not  require  three,  but 
many  Commissioners.  Now  parishes  vary  in 
their  circumstances,  and  therefore  the  general 
orders  of  the  proposed  Commissioners,  though 
good  in  many  places,  may  be,  and  probably 
will  be,  injurious  to  others ;  but  should  they 
persist  in  such  orders  there  will  be  no  remedy ; 
and  even  if  disposed,  on  representation,  to 
make  particular  exceptions,  in  the  interim 
much  mischief  may  have  been  done.  If  any 
orders  the  Commissioners  may  wish  to  make 
be  really  generally  good  for  the  public,  why 
not  make  them  the  law  of  the  land  by  act  of 
parliament?  If  they  be  objectionable,  then 
they  ought  not  to  be  made  at  all.  I  see  no  use 
the  Commissioners  can  be  of,  but  to  force 
upon  parishes  in  general,  rules,  orders,  and 
regulations,  which  parliament  would  not  do, 
or  would  feel  that  it  would  be  dangerous  to 
attempt  to  force  upon  them.  If  a  bill  be 
brought  into  parliament,  the  provisions  of 
which  would  injure  a  number  of  parishes,  they 
mav  petition,  and  oftentimes  have  petitioned, 
and  saved  themselves,  before  the  bill  had 
passed  into  a  law;  but  against  the  arbitrary 
order  of  these  Commissioners  there  will  be  no 
remedy,  nor  any  previous  warning. 

Now  as  to  the  dispensiuj^  with  the  powers 
heretofore  exercised  by  justices  of  the  peace, 
it  is  true  that  in  some  cases  they  have  ordered 
a  pauper  to  have  higher  relief  than  the  parish 
officers  thought  right ;  but  then  each  case  was 
considered  on  it»  own  meriu :  now  that  power 
being  taken  from  them,  and  as  the  merits  of 
particular  cases  can  never  be  considered  by 
the  Commissioners,  who  can  only  make  genc- 
.ral  rules  for  relief,  much  hardship  in  many 


cases  must  ensue,  whilst  in  others,  such  ge- 
neral orders  may  be  too  liberal.  For  my  own 
part,  1  cannot  see  what  good  general  rules 
they  can  mdke,  as  to  the  parties  to  be  relieved, 
the  sort  of  relief  to  be  given,  and  the  amount 
of  such  relief,  that  the  wisdom  of  parliament 
would  not  effect  much  better;  and  we  have 
seen  that  it  will  be  impossible  the  Commis- 
sioners should  attend  to  particular  cases. 

If  parliament  cannot  devise  a  plan  which 
shall  afford  relief  to  the  destitute,  whilst  it 
prevents  the  able  from  receiving  parish  money, 
IS  it  to  be  supposed  that  three  Commissioners 
can  do  it  ?  No ;  they  may  make  general  or* 
ders,  which  may  compel  or  enable  parish  offi- 
cers to  let  certain  descriptions  of  poor  persons 
die  of  starvation  (parliament  could  do  that)  ; 
but  how  is  it  to  be  brought  about  that  these 
three  wise  men  are  to  make  general  rules 
which  will  not  have  that  effect,  if  pariiameilt 
itself  cannot  devise  a  similar  plan  ?  I  repeat 
it,  that  any  good  general  rules  parliament  can 
pass  into  laws,  auer  discussion  has  satisfied 
them  they  ought,  to  be  the  law  of  the  land  j 
any  bad  or  hasty  general  rules  (which  those 
made  by  only  three  of  the  best  intentioned 
men  may  veiy  possibly  be)  had  better  never 
be  made  at  all. 

Lest  you  should  imagine  I  am  one  of  those 
who  oppose  all  reform,  I  will  mention,  that 
the  only  part  of  the  new  bill  I  approve  of,  is 
that  which  abolishes  all  but  birth  settlements  ; 
and  as  I  am  extensively  employed  in  parish 
business,  and  such  part  of  the  bill  is  the  only 
part  of  the  bill  which  will  touch  me  in  a  pe- 
cuniary point  of  view,  at  least  you  may  credit 
me  in  not  opposing  the  remainder  of  the  hill 
from  interested  motives. 

T.  T. 


SUPERIOR  COURTS. 


lorlr  Ci|iinrrn0r'if  Court. 

BANKRUPTCY. — ^JURISDICTION. 

The  Court  of  Ret  tew  in  Bankruptcy  have  nv 
jurisdiction  to  supersede  or  cancel  a  com* 
mission  or  fiat  of  bankruptcy , 

This  was  an  appeal  from  the  Court  of  Re- 
view in  Bankruptcy.  The  commission  against 
the  bankrupts  had  been  taken  out  long  before 
the  new  act  (1  &  2  W.  4,  c.  56).  Upon  a  peti- 
tion presented  by  a  Mrs.  Harwood,  a  creditor 
of  the  bankrupts,  alleging  that  the  commission 
was  concertea,'  an(l  praying  that  it  might  he 
superseded,  the  f^ce-Chancelhtr  made  an  order, 
in  1830,  directing  an  issue  at  law,  and  that  the 
petitioner  might  be  plaintiff  therein,  to  try 
whether  the  commission  was  concerted  or  not. 


»  By  I  &  2  W.  4.  c.  66,  §  42,  no  commis- 
sion  to  be  issued  after  the  passing  of  that  act, 
shall  be  superseded  by  reason  of  its  being  con- 
certed. 
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Tbp  plaintiff'^  counsel  at  the  trial  (the  present  |  due  to  a  Mr.  Cocks,  for  .services  he  had  rcn- 
CUier  Judge  of  the  Court  of  Review),  having  ^  dered  to  the  parties  in  the  suit,  in  establishing 
offered  evidence,  which,  on  objection  taken,    the  claims  of  Lady  Nugent  against  the  Spanish 


was  refused  by  the  Judge,  elected  to  be  non- 
suited. Mrs.  Harwood  petitioned  for  a  new 
trial,  which  the  f^ice-Chancellor  refused,  on 
the  ground  that,  as  she  had  only  the  same  evi- 
dence  to  offer  which  was  rejected  before,  he 
could  not  compel  the  Judge  to  receive  what 
another  Judge  declared  to  be  inadmissible. 
The  petitioner  appealed  from  his  Honor  to  the 
I A0ra  Chancellor t  who  granted  a  new  trial  upon 
terms,— -one  of  which  was,  that  the  petitioner's 
attorney  should  be  responsible  for  the  costs. 
The  issue  was  accordingly  tried,  and  the  ver- 
dict was  against  the  petitioner.  The  assignees 
then  presented  a  petition  to  the  Court  of  Re- 
view,— which  had  been  just  instituted, — pray- 
ing that  the  directions  of  the  Lord  Chancellor 
in  respect  to  the  costs  of  the  issue  might  be 
enforced.  A  third  petition  was  presented  by 
Mrs.  Harwood,  praymg  for  another  trial  of  the 
issue,  or  that  her  witnesses  might  be  examined 
in  the  Court  of  Review.  These  petitions  were 
heard  together,  and  witnesses  examined ;  and 
two  of  the  three  J^dges  decided  that  the  com- 
mission ought  to  be  superseded.  Sir  John 
Crota  dissenting.  The  present  petition  was  an 
appeal  from  that  decision. 

The  Solicitor-General,  Mr.  Knight,  and  Mr. 
ElUion, — after  enco^ntering  a  preliminary  ob- 
jection to  the  form  of  proceeding,  which  should 
be  by  a  case,  and  not  by  petition, — submitted, 
that  the  Court  of  Review  had  made  an  order 
which  was  not  warranted  by  law  or  by  equity ; 
that  they  admitted  illegal  evidence,  and  ex- 
ceeded their  jurisdiction  in  superseding  the 
commission. 

Mr.  Bethel  and  Mr.  Bacon;  in  behalf  of  the 
assignees,  joined  in  the  appeal. 

Mr.  Swanston  and  Mr.  Montagu  supported 
the  order  of  the  Court  of  Review,  and  insisted 
on  the  formal  obiection  to  the  mode  of  pro- 
ceeding ;  citing  the  dd  sec.  of  the  act  1  &  2 
W.  4,  c.  56. 

The  Lord  Chancellor,  in  giving  his  judg- 
ment, observed,  that  it  was  not  necessary  to 
decide  all  the  Questions  raised  in  the  argu- 
ment. He  would  reverse  the  order  of  the 
Court  of  Review  in  one  point,  which  was  most 
clear ;  and  that  was,  that  the  Court  of  Review 
had  no  jurisdiction  to  supersede  a  commission, 
as  the  power  of  cancelling  a  fist,  which  was 
equivalent  to  superseding  a  commission,  was 
expressed  reserved  to  the  Lord  Chancellor  by 
the  1 9Ui  sec.  t>f  the  act. 

Ejp  parte  Keys,  in  re  Terrtfs,  at  Lincoln's 
Ion,  22d  and  27th  March,  1834. 


Liquidation  Funn.  The  Master  certified  that 
269/.  was  due  to  him.  Mr.  Cocks  now  pre- 
sented his  petition  to  this  Court,  objecting  to 
the  Master's  report,  and  praying  that  a  larger 
sum  might  be  paid  to  him  out  of  the  fund  in 
Court. 

The  Solicitor-General,  in  support  of  the 
petition. 

Sir  Edward  Sugden  and  Mr.  Knight,  confrh. 

His  Honor,  the  y ice-Chancellor,  did  not  feel 
it  necessary  co  say  any  thing  on  the  merits  of 
the  claim,  as  in  point  of  form  the  objection  to 
the  Master's  report  came  now  too  late.  It 
should  have  been  brought  before  the  Master 
before  he  signed  his  report.  The  proper  time 
for  the  petitioner  to  come  to  this  Court,  was 
after  the  Master  decided  against  him. 

Ew  parte  CockSf  in  Nugent  v.  Nugent,  at 
Lincohi's  Inn,  April  9th,  1834. 

llins'if  Mtntfy  practice  Court 

rOLlCr.— ENLARGED  RULE. 

Grounds  on  which  a  rule  will  be  enlarged /or 
peremptorily  trying  a  cause. 

The  actions  were  taken  down  upon  a  pe- 
remptory undertaking  to  try  at  the  last  Surrey 
assizes.  They  were  agiunst  underwriters  upon 
a  policy  of  insurance.  The  plaintiff  was  non- 
smted  m  one,  for  want  of  sufficient  evidence 
of  the  authority  of  the  person  who  had  signed 
the  policy  as  agent  of  the  underwriters ;  and 
thereupon  the  plaintiff  in  the  other  action, 
which  was  subject  to  the  same  objection,  with- 
drew the  record. 

Watson  applied  to  have  the  rule  of  the  pe- 
remptory undertaking  enlarged  for  a  trial  at 
the  next  assizes,  on  the  ground  that  the  plain- 
tiff would  then  be  prepared  with  evidence  of 
the  agency. 

Per  Taunton,  J. — ^Motion  granted.  Mend  v. 
Damson ;  Same  v.  Metcaff,  April  16,  1834. 
IC  Jd.  P.  Kjw 


Witt  C^amellor'if  Court 

PRACTICE.— OBJECTION  TO  MASTER'S  REPORT. 

A  party  objecting  to  a  Master's  report,  s/wuld 
take  the  f^bjection  hefure  the  Master  before 
he  signed  the  report.  Having  failed  in 
doing  so,  he  is  too  tute  with  his  petition  to 
this  Court  olijecting  to  the  report, 
A  reference  had  been  directed  to  the  Master 
in  this  case,  to  ascertain  and  report  what  was  |      f^okins  v.  SneH,  M.  T.  1833.  K  B.  P.  C« 


JUDGMENT  AS  IN  CASE  OF  A  NONSUIT. — Pe- 
PBMPTOBT  UNDERTAKING. 

Where  a  rule  for  judgment  as  in  case  of  a 
nonsuit  absolute  is  a  rule  nisi. 

This  was  a  motion  for  judgment  as  in  a  case 
of  a  nonsuit  absolute  in  the  first  instance. 
The  plaintiff  had  given  notice  of  trial,  but  did 
not  proceed  according  to  it.  A  rule  for  judg- 
ment as  in  case  of  a  nonsuit  having  been  ob- 
tained, it  was  subsequently  discharged,  the 
plaintiff  havmg  given  a  peremptory  undertak- 
ing to  proceed  to  trial  at  the  next  assizes,  but 
without  a  rule  for  that  purpose. 

Per  Curiam,  We  thmk  the  rule  for  judg- 
ment as  in  case  of  a  nonsuit  cannot  be  abso- 
lute in  the  first  instance  in  this  case,  as  the 
peremptory  undertaking  was  not  given  under 
the  authority  of  a  rule  of  court.  If  it  had 
been  by  rule,  it  would  be  different. — Rule 
nisi  granted. 
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IFirtfitquf r  of  9UaM. 

PRISONER. — COGNOVIT. — ATTORNEY. 

j4  cognovit  ffhen  by  a  prhoner  is  void,  un- 
less given  in  the  presence  of  an  attorney, 
expressly  named  iy  him, 

III  this  case  a  rule  had  been  obtained,  calling 
on  the  plaintiff  to  shew  cause  why  the  cogno- 
vit given  in  this  action  should  not  he  set  aside, 
and  proceedings  stayed;  and  why  a  bill  of 
exchange  deposited  with  Fisher,  (the  defend- 
ant's former  attorney,  hot  the  plaintiff,)  should 
not  be  deli?cred  up  by  him  to  the  defen- 
dant. 

On  shewing  cause,  the  objection  to  the  cog- 
imTit  was,  that  it  did  nbt  comply  with  the  late 
rule  of  court,  H.  T,  2  W.  4,  s.  72,  which  di- 
rects, '*  that  no  warrant  of  attorney  to  confess 
judgment  or  cognovit  actionem,  given  by  any 
person  in  custody  of  a  sheriff  or  other  officer 
upon  mesne  process,  shall  be  of  any  force, 
unless  there  be  present  some  attorney  on  be- 
half of  such  person  in  custody,  expresaly 
named  by  him,  and  attending  at  his  request, 
to  inform  him  of  the  nature  and  effect  of  such 
warrant  or  cognovit  before  the  same  is  exe> 
cuted,  which  attorney  shall  subscribe  his  name 
as  a  witness  to  the  due  execution  thereof,  and 
declare  himself  to  be  attorney  to  thi  defend- 
ant, and  state  that  he  subscribes  as  such  at- 
torney." The  defendant  was  arreted  for  73/. 
9s.  at  the  suit  of  the  plaintiff,  on  ft  bill  of 
exchange,  and  taken  to  a  lock-up  house.— 
Having  sent  to  Clift  and  Fisher  his  attorneys, 
neither  of  whom  was  within,  one  Barratt,  a 
clerk,  and  not  an  attorney,  attended  from 
Clift  and  Fisher's  office  on  the  defendant,  and 
he,  by  the  advice  of  Barratt,  gave  a  cognovit. 
It  was  signed  •*  W.  VV.  Mason,  attorney,  Red 
Lion  Square,  J  Barratt,  Red  Lion  Square." 
There  was  an  affidavit  of  the  plaintiff^s  attor- 
oey,  and  Barratt  and  Mason,  from  which  it 
appeared  that  Barratt  on  behalf  of  Clift  and 
Hsher,  went  to  Mason,  who  was  an  attorney, 
and  lived  next  door,  and  requested  him  to 
attend  for  them ;  that  he  did  attend  for  them 
at  the  house,  where  the  dipfendant  was  in  cus- 
tody, and  explained  the  matter  to  the  defend- 
ant, and  asked  him  if  he  knew  what  he  was 
going  to  do,  and  told  him,  that  if  he  did  not 
pay  the  money  by  the  second  day  of  term,  he 
might  be  arrested.  Mason  swore,  that  the 
reason  why  he  did  not  add  to  his  signature 
"  attorney  for  defendant,"  was.  because  he 
was  not  his  regfular  attorney.  Clift  and  Fisher 
made  no  affidavit. 

Per  Curiam.  We  think  the  cognovit  ought 
to  be  set  aside.  The  Court  ought  to  act  on  the 
obvious  construction  of  the  rule,  without  con- 
sidering whether  what  is  done  is  equivalent. 
The  rule  expressly  says,  that  the  cognovit 
shall  not  be  of  any  force,  unless  there  is  pre- 
sent an  attorney  expiessly  named  by  the  pri- 
soner, and  attending  at  nis  request.  Those 
are  important  words.  The  only  person  attend- 
ing as  an  attorney  is  Mason;  but  there  is 
nothing  to  show  that  he  was  expressly  named 


by  the  defendant,  or  attended  at  his  request 
and  therefore  there  is  not  a  substantial  com- 
pliance with  the  rule.    It  has  been  argued,  that 
according  Osborne  v.  Davis,   4  Taunt.   7J^7» 
any  attorney  being  present  is  a  sufficient  com- 

Sliance.  We  cannot  help  thinking  that  the 
udges,  in  deciding  that  case,  did  not  look  at 
the  language  of  the  rule,  because  nothing  is 
said  about  those  words.  The  old  rule  con- 
tained the  same  words  as  the  new  one.  We 
think,  that  if  the  Court  had  looked  at  those 
words,  they  would  not  have  decided  withou  t 
making  some  observation  upon  them;  but 
that  case  does  not  go  the  fuU  length  of  this, 
though  there  is  no  distinction  in  substance. 
If  Fisher  or  Clift  had  attended,  that  would 
have  been  a  compliance  with  the  rule :  we 
therefore  think  this  cognovit  is  of  no  force. — 
Rule  absolute,  without  costs. 
Fisher  v.  Nicholas,  M.  T.  1834.  Excheq. 


DEBT. — DEMURRER. — JOINING  COUNTS. 

fFAat  counts  may  be  Joined. 

Debt  for  20^.--The  plaintiffs,  in  ihejuerftmr 
of  the  declaration,  sought  to  recover  20/.  The 
first  count  \^afl  a  count  in  debt  for  work  and 
labour,  as  apothecaries,  in  10/. ;  the  second 
count  was  a  qunntum  meruit  thereon;  and 
there  were  the  other  common  counts  in  debt 
for  goods,  work,  and  moiley,  each  in  10/.; 
thus  by  far  exceeding  the  sum  mentioned  in 
the  oueniur.  Demurrer,  for  that  the  first  and 
third  counts  vtere /or  debts  in  the  action  of 
debt ;  and  the  second  count  was  for  a  breach 
of  a  promise  or  undertaking,  dnd  in  the  action 
.of  assumpsit,  which  oujjj^ht  not  to  be  joined  with 
the  other  covnts.    Joinder  bv  the  plaintiffs. 

Mitnsel,  for  defendant. — The  second  count 
was  a  count  in  assumpsit,  and  could  not  be 
joined  with  counts  in  the  action  of  debt,  and 
the  declaration  was  altogether  irregular,  be- 
cause it  did  not  appear  upon  which  of  the 
counts  the  pliuntiffs  sought  to  recover  the  20/. ; 
^e  whole  amount  of  the  sums  mentioned  in 
ea<^h  count  being  considerably  more  than  thai 
som. 

Comyn,  for  plaintiffB.-*--The  declaration  was 
sufficient,  and  the  second  count  was  a  good 
count  in  debt ;  it  was  the  usual  quantum  meruit 
x;onnt  in  debt  The  word  ''  promise  "  was  not 
used  in  the  second  count,  ana  it  merely  alleged 
that  the  defendant  undertook  and  agreed  to 
pay  the  value  of  the  work,  &c.  in  that  count 
mentioned;  and  cited  Dnkon  v.  Smith,  2 
Smith's  Reports,  618;  Nathan  v.  Bland,  3 
Smith's  Reports,  114.  The  misteke  in  the 
amount  of  the  sums  also  ^vas  immaterial.  See 
Lord  V.  Houston,  62. 

Judgment  for  the  plaintiffs.— Cr«rcfAfr  v. 
Bottmanj  Easter  Term,  1834. 
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Transfer  of  Property.      Mr.  Phillpotts. 

Apportionment  of  Rents,  &e. 

IV  COMMITTEE. 


INNS  OF  COURT  COMMITTEE. 


Mr.  Slaney. 

Mr.  Brougham. 

Mr.  Shaw  Lefevie. 
Lord  Althorp. 
Mr.  Broughjim. 


Exchange  and  Sale  of 
Entailed  Property. 

Investment  of  Bank- 
ruptcy Funds. 

Highways. 

Poor  Laws. 

Registration  of  Births, 
Marriages  &  Deaths. 

Lord's  Day. 

Central  Criminal  Court. 

Capital  Punishment. 


CONSIDBBATION    OF   REPORTS. 

Felons*  Property. 
County  Coroners. 
Justices  of  the  Peace. 
Spring  Quarter  Sessions. 
Administration  of  Justice  in  Boroughs. 

THIRD   READING. 

Jewish  CivU  Disabilities. 


Sir  Robert  Peel,  Sir  Henry  Hardinge, 
Mr.  NichoU,  and  Mr.  Evelyn  Denison,  have 
been  excused  from  any  further  attendance 
on  this  Committee. 

Mr.  Williams  Wynn  and  Mr.  Greene 
have  been  added  to  the  Committee. 


TRANSFER  OF  PROPERTY  BY  DEED. 

This  BiU,  which  has  been  brought  in  by 
Mr.  Phillpotts,  is  intended  to  define  the 
meaning  of  various  words  used  in  deedp, 
such  as  land,  freehold,  conveyance,  person, 
grant,  exchange,  &c.,  and  to  dispense  witli 
various  formalities  now  required.  The  ob- 
ject of  the  Bill  appears  to  be  to  shorten  the 
forms  of  instruments,  to  render  unnecessary 
a  lease  for  a  year,  and  generally  (according 
to  the  title  of  the  act)  to  facilitate  the  trans- 
fer of  property  by  deed. 

There  is  obviously  great  danger  in  the 
legislature  putting  a  forced  meaning  on  the 
words  used  in  legal  documents,  contrary  to 
all  the  legal  authorities  on  the  subject ;  and 
compelling  the  parties,  if  they  use  the  words 
of  the  act,  to  be  bound  by  the  construction 
which  the  act  puts  upon  them,  although 
contrary  to  their  own  intention. 

Of  course,  the  BiU  is  not  so  absurd  as  to 
propose  that  all  instruments  shall  be  void 
which  are  not  feshioned  according  to  the 
statute  ;  and  therefore,  in  matters  of  any 
considerable  degree  of  importance,  the  old 
forms  will  be  adhered  to  as  the  only  safe 
and  practicable  ones.  We  cannot  believe, 
however,  that  such  a  Bill  as  this  will  b« 
permitted  to  pass  into  law.  We  shall  give 
an  analysis  of  its  provisions,  and  make  some 
fruther  observations,  in  oiu:  next  Number. 


AFFIDAVITS  OF  THE  ACKNOW- 
LEDGMENT OF  DEEDS  UNDER 
THE  FINE  AND  RECOVERY  ACT. 


Tqe  affidavit  of  the  acknowledgment  of 
deeds  by  married  women  under  the  Fine 
and  Recovery  Act,  being  usually  made  by 
the  soUcitor  for  the  party,  the  deponent 
swears  that  the  Commissioners  are  not, 
"  to  the  best  of  his  knowledge  and  belief,'* 
interested  in  the  transaction ;  but  when 
the  affidavit  is  made  by  one  of  the  Com« 
missAoners,  such  Commissioner  must  swear 
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positively  that  he  is  not  interested,  &c. 
without  the  qualifying  words,  "  to  the  best 
of  his  knowledge  and  belief;'*  and  conse- 
quently, if  one  of  the  Commissioners  be 
also  the  solicitor  in  the  transaction,  he  can- 
not make  the  affidavit.  The  regulation  at 
present  therefore  is,  that  the  affidavit  must 
be  made  by  a  third  party,  or  by  the  Com- 
missioner who  is  not  interested  in  the 
matter. 

It  is  expected  that  new  forms  of  affidavits 
will  be  settled,  which  will  meet  all  the  va- 
riations contemplated  in  the  Rules  of 
Court. 


ANSWERS  TO  QUERIES. 


lUiii  of  irttomestf. 
clerk's  service,    vol.  VII.  p.  544. 

1.  An  articled  clerk  must  continue  to  serve 
his  master  during  the  whole  time  of  probation 
required;  he  cannot  hold  a  situation  in  any 
other  office  or  place  durinj(  bis  articles.  See 
HUts  cn»e ,  7  Term  Rep.  466 ;  see  also  Frazer's 
case,  1  Burr.  291 ;  and  2G.  2.  c.  28. 

J.  S. 

2.  In  the  case  of  Blunt,  Blackstone*s  Re- 
ports. It  was  held  that  an  articled  clerk  hav- 
ing duly  performed  his  master's  business,  might 
at  his  leisure  time  do  work  for  another  attor- 
ney, and  receive  compensation  for  it.  The 
Court  would  no  doubt  require  that  the  clerk 
should  have  been  daily  substantially  employed 
by  the  attorney  to  whom  he  was  articled. 

F.  B. 

3.  I  think  that  the  reauisite  of  the  statute 
22  G.  2,  c.  46«  §  8,  which  requires  every  per- 
son to  continue  with,  and  be  actually  employed 
by,  the  attorney  to  whom  he  is  articled,  would 
not  be  complied  with  by  any  articled  clerk 
holding  a  situation  in  another  office,  and  re- 
ceiving a  salary  for  so  doing,  though  with  his 
master's  consent.  See  7  Dum,  &  East,  456, 
and  the  cases  therein  referred  to,  which  seem 
to  me  to  be  conclusive  on  the  point.  Inde- 
pendently of  this,  the  attorney  as  well  as  the 
clerk,  would  do  well  to  consider  whether  the 
requisite  affidavits  of  actual  service,  under  such 
circumstances,  could  either  safely  or  con- 
scientiously be  made. 

T.H.C 


QUERIES. 


Common  Eato. 

LIABILITY  OF   EXECUTORS.       VOL.  VII.  P.  512. 

]f  a  roan  bind  himself,  his  executors  are 
bound,  though  they  are  not  named.  I  Inst. 
292  b. ;  2  Selwyns,  N.  P.  771,  tit.  Executor, 
last  edition.  Alpha. 


latQ  of  ^ttoriUfisT* 

PAYMENT   OP   DUTY   ON   ARTICLES. 

In  November,  1829, 1  was  articled  to  j4.  B  , 
intending  to  have  paid  the  dutv  within  the  six 
months;  but  in  consequence  or  a  severe  loss,  1 
have  never  till  now  been  enabled  to  recover  in  /■ 
120/.  What  course  am  I  to  adopt  ?  Will  the 
Indemnity  act  assist  me?  I  can  prove  by 
respectable  persons,  I  bave  diligently  serv«*U 
j4,  B.  to  the  present  time,  and  my  articles  ex- 
pire in  November.  D.  P.  N. 

SURETIES.^— PR0i>ORT10NATE    PAYMENT. 

j4.  on  taking  a  situation  in  F.'s  office  as  a 
collecting  clerk,  gave  security  for  4500/.  in  the. 
following  manner.  One  bond  given  by  //. 
(one  of  his  securities,)  for  1500/.,  and  another 
riven  hy  C,  P.,  and  £,,  three  other  securities, 
for  3000/,  with  a  proviso  that  ^.'and  C.  shouhl 
not  be  liable  to  pay  more  than  the  sum  of 
1500/.  each ;  by  virtue  of  such  bond  entered 
into  by  them,  and  that  D.  and  E.  should  not 
in  like  manner  be  liable  to  ^ay  more  than  7^  >^« 
each.  A»  is  a  defaulter  to  the  amount  of  (>(M)/. 
In  what  proportion  ts  this  deficiency  of  600,  to 
be  made  good  by  B.,  C,  D,,  and  E.  ? 

K. 


^racttc^. 

PRACTICE. — PORMA  PAUPERIS. 

j4.  sued  B.,  and  the  proceedings  were  eii . 
dorsed,  and  carrried  on  by  C,  agent  to  />., 
plaintiff's  attorney.  After'  plea,  A.  was  ad- 
mitted  to  further  prosecute  his  suit  in  fnnmtl 
pauperis,  and  E.  was  assigned  him  as  counttel^ 
and  Z>.  was  assigned  him  as  his  attorney.  What 
course  can  B.  adopt,  the  order  hcing  served  ; 
D.  as  his  attorney,  who  now  prosecutes  tlie 
suit,  not  noticing  C  the  agent  ? 

R.  O.  N. 


SPECIAL   BAILIPF. 

The  sheriff  of  A.,  on  the  application  of  /?.» 
appoints  €.  special  bailiff,  to  execute  the  pn*- 
cesses  issuing  from  the  County  Court  at  B.*^ 
suit.  Is  the  sheriff  amenable  to  the  defen- 
dants for  the  acts  of  the  special  bailiff?  It  is 
contended  the  sheriff  is  not.  .        R.  O.  N. 


COUNTY  COURT. — DOUBLE  PLBA. 

The  statute  of  Ann  particularly  mention?, 
that  in  all  Courts  of  Record,  the  defendant 
may  by  leave  of  Court,  plead  several  matlen<« 
The  County  Court  is  not  a  Court  of  Record, 
the  custom  whereof  does  not  allow  more 
than  one  plea.  Having  recently  filed  a  double 
plea,  what  course  am  I  to  pursue  ?  Can 
the  defendant  plead  double  in  Courts  not  of 
Record?  R.O.  N. 


Queries, — Miscellanea, 
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BOWER  ACT. — EQUITABLE  ESTATES. 

If  all  women  who  were  married  before  the 
1st  of  January  last  have  their  rights  of  dower 
reserved,  will  some  of  your  correspondents 
point  out  the  utility  of  continuing  the  use  of  a 
trustee,  or  even  adding  a  declaration  against 
dower  as  to  all  such  women  so  married,  when 
the  Dower  Act  gives  women  a  right  of  dower  in 
equitable  estates. 

Scrutator. 


PROVISIONS  AGAINST  DOWER. 

The  following  provisions  against  dower  on 
purchases  b^  married  men,  are  submitted  to 
the  observations  of  the  profession : — 

To  the  use  of  the  purchaser's  appointment, 
of  the  purchaser  for  ufe. 
of  ^.  B,  during  the  joint  lives  of 
the  purchaser  and  his  present 
wife,  in  trust,  &c. 
of  the  purchaser  in  fee. 
Declaration  that  no  future  wife  of  the  pur- 
chaser shall,  on  becoming  his  widow,  be  enti- 
tled to  dower.  W.  W.  jun. 

PAYMENT  INTO  COURT. — NEW  RULES. 

In  the  18th  General  Rule  of  the  new  act,which 
came  into  operation  on  the  1 5th  insL,  it  is  stated, 
that  no  rule  or  Judge's  order  to  pay  money  into 
Court  shall  be  necessary,  except  under  ike 
3  &  4  Wil.  4,  c.  42,  s.  21.  I  turn  to  that  sect, 
of  the  act,  and  find  that,  *'  it  shall  be  lawful 
for  the  defendant  in  all  personal  actions,  except, 
&c.  by  leave  of  the  Court,  or  by  leuve  of  the 
Judge,  &c.  to  pay  into  Court,  &c.  Now  will 
you  or  any  of  your  readers  inform  me  what 
are  the  actions  in  which  money  may  be  paid  into 
Court  "without  a  rule,"  or  " leave**  of  the 
Court  or  Judge ! 

A  Subscriber. 

[See  pp.  27,  28,  of  our  Notes  on  the  Rules. 
In  actions  of  assumpsit,  in  which  money  could 
be  paid  into  Court  under  a  rule  before  the 
3  &  4  W.  4,  c.  42,  no  rule  is  now  necessary; 
but  in  the  new  cases  comprised  in  that  act, 
(namely  in  all  personal  actions,  excluding 
assault,  libel,  crim.  con.  &c.  in  which  no 
money  can  be  paid,  a  rule  of  court  is  neces- 
sary.— ^Editor.J 


COUNTY  COURT. — SECURITY. 

Is  the  plaintiff  in  error  bound  to  give  secu- 
rity on  a  writ  of  false  judgment  in  the  County 
Court?  the  writ  stating,  "  if  A,  B.  shall  make 
you  secure."  1  presume  the  plaintiff  in  error 
therefore  is  bound  to  give  security.  A  cause 
in  the  County  Court  for  a  debt  of  six  shillings, 
has  been  removed  by  the  re,  fa.  lo,  to  the 
King's  Bench,  and  no  security  given  for  costs. 
Cannot  the  plaintiff  bring  back  the  issue  to  the 
County  Court  for  trial?  Is  not  the  defendant 
bound  to  give  security  ?  R.  O.  N. 

Catmiuu  iUfD. 

WATERCOURSE. 

j4.  and  R's  lands  adjoin  each  other,  and  a 
small  quantity  of  water  arising  from  a  well 


in  /4*%  farm  yard,  has,  until  very  lately,  flowed 
into  the  court  yard  of  ^.  /i.  has  within  twelve 
months  guttered  and  drained  some  rough 
land  upon  his  farm,  whereby  the  spring  from 
which  A*.^  well  was  supplied,  is  now  nearly 
dried  up,  and  no  water  nows  from  the  well  into 
j?.'s  yard.  On  another  part  of //.'s  farm,  other 
water  after  having  been  used  by  A.  for  the  pur- 
pose of  watering  his  lands,  has  until  very  lately 
run  over  other  parts  of  A.^%  lands,  until  it 
reached  a  ditch  belonging  to  J3.,  where  it  had 
beeu  taken  in  by  the  former  occupiers  of  B.*s 
estate,  and  used  by  them  for  the  purpose  of 
husbandry.  A,  has  now  turned  a  consider- 
able part  of  this  water  into  quite  another 
channel,  by  cutting  a  new  gutter  on  his  lauds, 
and  making  use  of  the  water  upon  other  parts 
of  his  lands.  As  these  streams  of  water  have 
run  in  the  directions  above  mentioned  for  up- 
wards of  sixty  years,  is  j4.  justified  in  lessen- 
ing the  quantity  of  water  which  formerly 
flowed  into  the  premises  of  B.  ?  Although  s4. 
by  so  doing,  has  much  improved  his  own 
property,  he  has  injured  that  of  B.  What  is 
the  remedy,  and  within  what  time  should  it  be 
pursued?  R.  D.  F. 


MISCELLANEA. 


INNS   OF  COURT. —  ANCIENT  ORDERS   OF  THE 

JUDGES. 

The  following  orders  are  extracted  from  Dug- 
dales  Origines  Juridicinles,  and  referred  to 
in  the  Sixth  Report  of  the  Common  Law 
Commissioners. 


Orders  made  by  the  Judges  upon  All  Soul's 
Day,  in  the  first  year  of  Queen  Elizabeth's 
reign,  for  all  the  Inns  of  Court,  with  special 
charge  that  they  should  after  that  time  be 
observed. 

1.  That  none  should  wear  any  sword  or 
buckler,  or  cause  any  to  be  borne  after  him 
into  the  town. 

2.  That  no  fellow  of  those  societies  should 
wear  any  beard  above  a  fortnight's  growth. 

3.  That  an  exhortation  should  be  given  to 
the  upper  barr,  that  none  should  come  to  any 
barr  at  Westminster,  and  specially  to  the  Chan- 
cery or  Whitehall,  under  ten  years  continu- 
ance. 

4.  That  order  should  be  taken  for  reforma- 
tion of  excess  in  apparel,  according  to  the 
statute. 

6.  That  for  wearing  of  swords  or  bucklers, 
the  forfeiture  for  the  first  offence  to  be  iii^  iiiid 
to  be  paid  and  cast  in  commons ;  for  the  se- 
cond time,  vis  viii^  in  like  manner  to  be  paid 
and  cast  in  commons,  and  the  third  time  to  be^ 
banished  the  house. 

6.  That  none  should  wear  any  velvet  upper 
cap,  neither  in  the  house  nor  city ;  and  that 
none  after  the  last  day  of  January' then  ensu- 
ing, should  wear  any  furr,  nor  any  manner  of 
silk  in  their  i^parel,  otherwise  than  he  could 
justifie  by  the  statute  of  Apparel  made  an.  24 
H.  8^  under  the  penalty  aforesaid. 
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7-  And  that  nonie  should  wear  any  great  hoee 
after  the  xx^  day  of  that  present  month  of 
November,  upon  the  penalty  aforesaid.  Nor 
any  apparel  otherwise  than  he  could  justifie  by 
the  statute  of  H  &  2^^  Ph.  &  M. 

Ejp  Registro  de  LincalnU  Inne^  vol.  4,  f. 
345,  b. 

Orders  necessary  for  the  government  of  the 
Innes  of  Courts,  established  by  the  com- 
mandement  of  the  Queen's  Majesty,  with 
the  advice  of  her  Privy  Counsell,  and  the 
•Justices  of  her  Bench,  and  the  Common 
Place  at  Westminster,  in  Easter  Term,  an. 
16  RegiMB  Elxzabethay  1574. 

Imprimis,  That  no  more  in  number  be  ad- 
mitted from  henceforth,  than  the  chambers  of 
the  houses  will  receive,  after  two  to  a  cham- 
ber. Nor  that  any  more  chambers  shall  be 
builded  to  increase  the  number,  sanng  that  in 
the  Middle  Temple  they  may  convert  their  Old 
Hall  into  chambers,  not  exceeding  the  number 
of  teu  chambers. 

Item,  If  any  hereafter  admitted  in  Court 
practise  as  attorney  or  solicitor,  they  to  be  dis- 
missed and  expulsed  out  of  their  houses  there- 
upon, except  the  persons  that  shall  be  solicitors 
shall  also  use  the  exercising  of  learning  and 
mooting  in  the  house,  and  so  to  be  allowed  by 
the  bench. 

Item,  None  to  be  suffered  to  have  any 
chambers,  or  to  be  in  commons  in  any  of  the 
houses  of  Court,  which  upon  publick  admoni- 
tion, once  given  by  any  reader,  bencher  or 
utter  barrister  doth  not  come  and  remain  at 
the  usual  common  prayers  at  the  church  and 
chapels  of  the  same  house. 

Item,  None  hereafter  admitted  shall  enjoy 
any  chamber,  or  be  in  commons,  unless  he  do 
exercise  moots  and  other  exercises  of  learning 
^thin  three  years  after  his  admission  ;  and  be 
allowed  a  student  or  inner  barrister  by  the 
bench. 

Item,  None  to  be  called  to  the  utter  bar 
but  by  the  ordinary  counsell  of  the  house  in 
their  general  ordinary  counsels  in  the  term  time. 

Item,  None  to  be  utter  barrister,  as  is  afore- 
said,  to  continue  utter  barrister,  unless  he  do 
by  the  space  of  three  years  after  exercise  ordi- 
nary mootings,  and  other  ordinary  exercises  of 
learning,  both  in  Court  and  Cl^ancery,  as  the 
bench  shall  allow. 

Item,  None  to  be  admitted  to  plead  at  any 
of  the  Courts  at  Westminster,  or  to  subscribe 
any  action,  bill  or  plea,  unless  he  be  a  reader, 
or  bencher  in  Court,  or  five  years  utter  bttrris* 
ter,  and  continuing  that  time  in  exercise  of 
learning,  or  a  reader  in  Chancery  two  years  at 
the  least;  and  upon  admonition  as  aforesaid 
shall  be  at  common  prayer,  as  afore  is  limited. 

Item,  None  to  be  allowed  to  plead  before 
the  Justices  of  Assizes,  except  he  be  allowed 
fpr  a  pleader  in  the  Courts  at  Westminster,  or 
shall  be  allowed  by  the  Justices  of  Assises  to 
plead  before  them ;  an<l  upon  admonition  as 
aforesaid,  shaU  be  at  common  prayer  as  is 
afore  limited. 

The  reformation  and  order  for  the  Innes  of 


Chancery,  is  referred  to  the  considerarion  of 
the  l>encners  of  the  houses  of  Court,  wheret<i 
they  are  belonging ;  wherein  they  are  to  use 
the  advise  and  assistance  of  the  Justices  at  the 
Courts  at  Westminster,  and  thereof  to  make  a 
certificate  to  the  Privy  Coundl  at  the  second 
sitting  the  next  term  in  the  Starr  Chamber. 

Item,  Touching  apparel  they  shall  observe 
f  ach  orders  in  their  aegrees,  as  shall  be  shortly 
set  forth  by  the  Queen's  Majestie's  proclama- 
tion for  the  apparel  of  all  estates  generally. 

Ea  Cod,  nigro  dfi  Lincolns  /nne,  {lilt.  5,)  f. 
181,  b.  yidesis  etiam  RegUt,  Ho»p.  AMU 
Templi.f.  112.  a. 


THE  EDITOR'S  LETTER  BOX. 


We  are  informed  that  one  of  the  learned 
Judges  lately  decided  at  chambers,  that  the 
King's  Bench  Judges  had  no  uower  to  direct 
costs  to  either  party,  although  there  are  :ie- 
veral  cases  where  costs  have  been  decreed  by 
the  Barons.  See  Hughes  v.  Bland^  2  Dovvi. 
P.  C.  131.  Our  correspondent  should  com- 
municate the  name  of  the  case,  and  the  cir- 
cumstances, to  enable  us  to  judge  whether  it 
comes  within  the  previous  authorities. 

The  further  communication  of  ''  A  Mode- 
rate Reformer,''  shall  receive  our  early  atten- 
tion. 

The  queries  and  answers  of  O;  Noctiima; 
J.  S. ;  Anon.  5  J.  C.  C.  5  J.  V.  W. ;  A  Stil»- 
scriber;  and  L.  L.  D.,  have  been  received. 

We  have  received  some  further  lists  of 
Country  Perpetual  Commissioners,  which  will 
be  inserted  next  week,  with  any  others  that 
may  arrive  in  the  mean  time. 

We  are  informed,  that  in  on  action  in  the 
Exche(|uer,  of  Lnckington  v.  Nemmhtg,  tlie 
process  described  the  action  to  be  ''  on  pro^ 
niises, "  but  the  declaration  stated  it  to  l>c  "  a 
plea  of  trespass  on  the  case  upon  promises  " — 
One  of  the  learned  Barons  on  summons,  de- 
cided, that  the  declaration  was  irregular,  a$ 
beinff  at  variance  from  the  writ.  Our  Corres- 
pondent doubts  the  correctness  of  the  distinc- 
tion between  an  action  on  promises,  and  an 
action  of  trespass  on  the  case  upon  piomises; 
and  at  all  events,  wishes  information  to  be 
given  of  the  decision,  for  the  use  of  the  Pio- 
fession. 

The  Sheriff  of  Devon  will  hold  Courts  for 
the  trial  of  issues,  at  the  Castle  of  Exeter,  ou 
Tuesday  the  10th  day  of  June  next,  at  eleven 
o'clock  in  the  forenoon,  and  on  eyery  alter- 
nate  Tuesday,  at  the  same  time  and  place,  until 
further  notice.  The  writs  to  be  left  at  the 
Sheriff's  Office,  Ejceter,  five  days  before  the  day 
of  trial. 

Tlie  Communications  of  X.  A.  and  Jnsticis, 
will  probably  be  inserted  next  week. 

We  have  received  the  communications  re* 
garding  "  Seats  Ht  the  Bar,"  and  "  Marriages 
at  Paris." 
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BSRVICB  OP  ARTICLES. 

So  MB  questions  have  lately  arisen  in  the 
Profession,  and  which  may  come  before  the 
Court,  on  the  construction  of  the  statute 
requiring  a  service  of  five  years,  and  the 
circumstances  under  which  the  Court  will 
dispense  with  any  part  of  the  service.  We 
therefore  give  the  following  summary  of  the 
decisions  on  the  subject,  with  the  sections 
of  the  several  acts. 

By  the  22  G.  2,  c.  46,  §  8,  every  per- 
son who  shall  become  bound  by  contract  in 
writing  to  serve  any  attorney  or  solicitor, 
as  by  the  act  directed,  shall,  during  the 
whole  time  and  term  of  service  to  be  spe- 
cified in  such  contract,  continue  and  be 
actually  employed  by  such  attorney  or 
solicitor,  or  his  or  their  agent  or  agents,  in 
the  proper  business,  practice,  or  emplo3rment 
of  an  attorney  or  solicitor.  By  sec.  10, 
every  person  shall,  before  he  be  admitted 
an  attorney  or  solicitor,  cause  an  affidavit 
of  himself,  or  such  attorney  or  solicitor  to 
whom  he  was  bound  i  to  be  duly  made  and 
filed  with  the  proper  officer,  that  he  hath 
actually  and  reaUy  served  and  been  em- 
ployed by  such  practising  attorney  or  attor- 
neys, solicitor  or  solicitors  to  whom  he  was 
bound,  or  his  or  their  agent  or  agents,  dur- 
ing the  said  whole  term  of  five  years,  ac- 
cording to  the  true  intent  and  meaning  of 
the  act. 

Where  there  had  been  an  interval  of  ien 
months,  after  the  master  had  left  the  coun- 
try, until  an  assignment  to  a  new  master, 
the  Court  said  that  the  statute  was  in- 
exorable, and  there  must  be  new  articles  of 
service  to  complete  that  period  of  the  five 
yean.     Ex  parte  Rowle,  2  Ch.  61.     The 

NO.  ccviii. 


I  clerk  had  continued  to  serve  in  the  office  of. 
the  partner  to  the  attorney  who  had  left  the 
country,  and  as  soon  as  he  discovered  the 
attorney's  residence  abroad,  he  obtained  his 
consent  to  execute  a  written  agreement  to 
assign  over  the  articles  to  his  partner. 

If  during  the  five  years  an  articled  clerk 
has  been  absent  two  months,  by  consent  of 
his  master,  at  his  father's  house,  and  at  the 
end  of  the  five  years  has  served,  two  addi- 
tional months,  he  will  be  entitled  to  admis- 
sion. JEx  parte  Hubbard,  I  Dowl.  438; 
S.  C.  4  L.  O.  332. 

But  in  another  case,  an  articled  clerk 
who  had  served  under  his  articles  two 
years  and  a  half,  was  admitted  by  the 
Court  as  an  attorney,  although  he  was  pre- 
VQiited  by  illness  from  giving  regular  at- 
tendance to  business  during  the  rest  of  the 
term,  but  attended  as  bis  health  permitted. 
Ex  parte  Matthews,  1  B.  &  Ad.  1 60. 

It  has  been  decided,  that  the  service  is 
not  sufficient  if  the  derk  hold  any  office 
which  occupies  a  considerable  part  of  his 
time  during  the  continuance  of  his  articles. 
In  one  case  it  appeared  that  during  the 
whole  time  for  which  the  clerk  was  bound, 
he  had  been  surveyor  of  taxes  for  Claro 
and  Ripon,  in  the  county  of  York,  for  which 
purpose  he  occupied  an  office,  where  the 
business  relating  to  the  taxes  was  con*: 
ducted.  The  affidavits  in  answer  admitted 
this  fact ;  but  stated,  that  the  business  of 
the  office  did  not  occupy  more  than  one- 
eighth  of  his  time,  and  that  during  all  the 
remaining  portion  he  was  employed  in 
learning  his  profession  as  an  attorney.  It 
was  contended,  for  the  clerk,  that  this  was 
no  more  than  if  the  time  employed  by  him 
as  surveyor  of  taxes  had  been  allowed  to 
him  by  the  consent  of  his  master  for  the 
acquisition  of  any  other  useful  information 
or  for  amusement,  and  that  substantially  he 
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had  served  the  fiill  term  required  by  law. 
But  the  Court  said,  it  is  very  important  that 
they  should  require  the  provisioiia  of  the 
statute  to  be  strictly  complied  with.  Here 
the  party  having  an  employment  under  the 
Crown  during  the  whole  time,  could  not, 
witih  propriety,  have  made  the  requisite 
affidavit ;  and  therefore,  however  much  they 
might  regret  it,  they  thought  it  their  duty 
to  make  the  rule  absolute  for  striking  the 
party  off  the  roll.  In  the  matter  of  Taylor, 
gent,  one,  SfC,  5  Bam.  &  Aid.  538. 

The  service  of  the  clerk  must  also  be 
continued  with  the  attorney  to  whom  he 
was  articled : — 

On  an  application  to  strike  Mr.  Hill,  an 
attorney,  off  the  roll  of  the  King's  Bench, 
on  the  ground  of  his  not  having  served  the 
regular  term  of  five  years,  it  appeared,  that 
previous  to  the  year  1791,  he  served  as  a 
writer  to  Thomas  Webb,  an  attorney,  at 
Birmingham,  to  whom  he  applied  to  be 
articled,  and  was  refused.  In  January 
1791,  he  articled  himself  to  Hughes,  an  at- 
torney, who  then  lived  seven  miles  from 
that  town;  but  as  Hughes  was  about 
removing  thither,  and  as  most  of  his  busi- 
ness lay  there,  it  was  considered  more  con- 
venient for  Hill  to  remain  where  he  was  till 
Hughes  settled  at  Birmingham,  which  Hill 
accordingly  did,  and  continued  to  write  for 
Webb  for  ten  months  after  he  was  so  arti- 
cled to  Hughes;  but  during  that  time  he 
did  attorney's  business  for  Hughes  from 
time  to  time  in  Birmingham,  whither 
Hughes  frequently  went ;  and  in  particular 
Hill  sued  out  process  for  him  on  several 
occasions  out  of  the  County  Court ;  and  at 
the  end  of  ten  months,  when  Hughes  re« 
moved  to  Birmingham,  Hill  went  and 
resided  with  him  altogether. 

Lord  Kenyon,  C.  J. — llie  question  before 
us  is,  whether,  on  the  facts  disclosed  to  the 
Court,  Hill  has  complied  with  the  requisites 
of  the  act  of  the  2  G.  2,  c.  23,  which  pro- 
hibits any  person  to  be  admitted  an  attor- 
ney, unless  he  shall  have  been  bound  by 
contract  in  writing  to  serve  as  a  clerk  to  an 
attorney  for  five  years,  and  shall  have  con- 
tinued in  such  service  for  the  said  term  of 
five  years.  Now  if  tins  kind  of  service 
were  deemed  sufficient,  within  tile  act,  why 
might  not  a  service  with  a  peilon  of  any 
other  occupation,  by  the  consent  of  the 
master  to  whoin  he  was  articled,  be>deemed 
sufficient?  It  is  tme  that  in  the  present 
cas^  HiU  might  have  been  improving  him- 
self as  much  in  his  profiession  by  serving 
Mr.  Webb  as  if  he  had  served  his  trwn 
master;  but  the  question  is,  whether  he 


has  complied  with  the  directions  of  the  act 
requiring  him  to  serve  the  person  to  whom 
he  is  bound,  and  to  continue  in  such  service 
for  five  years  ?  And  how  can  he  be  said  to 
have  done  so  during  ten  months  of  the  time, 
when  he  was  serving  another  person  at  the 
distance  of  seven  miles  ?  It  is  not  enough 
to  say,  that  during  that  time  he  oocasionalij 
did  business  for  Hughes,  or  attended  the 
Hundred  Court,  which  is  holden  once  in 
three  weeks.  However  hard  the  case  noay 
press  on  this  individual,  we  must  not  make 
the  law  bend  to  our  wishes,  but  must  see 
that  there  has  been  such  a  service  as  the 
act  requires.  But  that  does  not  appear  to 
have  been  performed  in  this  instance.  Xlie 
main  part  of  his  business  during  the  first  ten 
months  was  done  in  another  man's  service, 
and  not  in  the  service  of  the  master  to  whom 
he  was  articled. 

The  other  Judges  concurred  in  opinion 
with  the  Chief,  and  Mr.  Justice  Ltaorence 
added,  that  the  object  of  the  act  was  to 
prevent  the  admission  of  unfit  persons  to  be 
attorneys,  for  which  purpose  it  required  that 
they  should  serve  the  masters  to  whom  they 
were  articled  for  five  years.  Now  if  it  were 
sufficient  to  serve  any  other  person  during 
that  time,  provided  it  were  with  the  consent 
of  the  master,  the  object  of  the  act  would 
be  defeated.  This  was  very  much  like  a 
case  which  lately  came  before  the  Court 
from  Penzance,  upon  a  similar  questiun. 
(In  Michaelmas  term,  38  G.  3,  ex  parte 
Thomas,)  There  an  attempt  was  made  to 
support  a  service  with  an  attorney,  by 
shewing  that  the  party,  who  lived  in  Pen- 
zance* at  a  distance  from  the  attorney,  had 
oecasionally  done  his  bcniness  for  him  there 
in  the  County  Court ;  but  the  Court  held 
that  was  not  sufficient.  The  22  G.  2,  c. 
46,  §  8,  expressly  requires,  that  every  per- 
son who  shall  become  bound,  iie.  ^all, 
during  the  whole  time  or  term  of  service, 
continue  and  be  actually  employed  by  such 
attorney  or  solidtor,  or  his  or  their  agent 
or  agents,  in  the  proper  business  of  an  at- 
torney or  solicitor. 

As  to  the  length  of  time  which  may 
elapse  between  one  part  of  the  service  and 
its  completion,  the  following  is  the  only  case 
on  the  point : 

An  articled  clerk,  who  had  served  two 
years  and  a  half  of  his  clerkship  with  an 
attorney,  who  died  before  the  clerkship 
could  be  completed,  was  held  to  be  at 
liberty  after  an  interval  of  six  years  from 
that  time,  to  serve  the  remainder  of  hta 
clerkship  with  another  attorney,  with  a 
view  to  his  admittance ;  but  bis  actod  ad^. 
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mittance  would  be  a  matter  for  future  con* 
sideration,  when  the  term  of  his  clerkship 
had  expired  and  he  applied  for  admittance. 
On  general  principles  he  was  at  liberty  to 
serve  the  remainder  of  his  time  with  another 
master;  but  the  Court  did  not  pledge  itself 
to  admit  him  when  he  had  so  served.  It 
would  be  then  time  enough  to  decide  that 
question.  Per  Bayley,  J.  die  only  Judge  in 
Court.  Ex  parte  William  Smith,  1  D.  & 
R.  14. 

Where  a  clerk  had  been  prevented  for 
lour  months  by  unnecessary  delay  attending 
the  proving  of  the  will  of  the  party  to  whom 
he  was  articled,  from  serving  hu  articles, 
he  could  not  be  admitted  without  serving 
those  four  months  under  articles.  Anon,  2 
L.  O.  364. 

An  attorney  cannot  be  struck  off  the 
roll,  on  the  ground  of  misconduct,  and  the 
want  of  regular  service  in  his  clerkship, 
after  he  has  been  admitted  three  years  and 
a  half.    Anon.  2  B.  &  Ad.  766. 

The  exceptions  to  the  time  of  service  are 
aa  follow: 

Persons  who  have  taken  the  degree  of 
bachelor  of  arts,  or  bachelor  of  laws,  in  the 
Universities  of  Oxford,  Cambridge,  or  Dub- 
lin, may  be  admitted  as  attorneys^  solicitors, 
or  six-clerks,  after  serving  a  clerkship  of 
three  years.  But  such  degree  must  have 
been  taken  within  six  years  after  matricu- 
lation, or  eight  years  in  case  of  the  degree 
of  bachelor  of  laws,  and  the  party  bound  to 
hifl  clerkship,  within  four  years  after  taking 
such  degrees.  1  &  2  G.  4.  c.  48,  §  2 ; 
amended  by  3  G.  4.  c.  16. 

Persons  who  are  bound  for  five  years  may 
serve  one  year  of  the  time  as  a  pupil  to  a 
practising  barrister  or  certificated  special 
pleader.  1  &  2  G.  4.  c.  48,  §  2  ;  amended 
3  G.  4.  c.  16.  . 

One  year  may  be  served  with  the  agent 
of  the  attorney  under  the  articles,  but  no 
longer  time  than  a  year ;  and  any  service 
beyond  that  period  wiU  not  be  deemed  good 
service.     R.  Trin.  31  G.  3.  1791. 

The  22  G.  2.  c.  46,  §  9,  provides,  that  if 
any  attorney  or  solicitor,  to  or  with  whom 
any  such  person  shall  be  bound,  &c.  shall 
happen  to  die  before  the  expiration  of  such 
term,  or  shall  discontinue  or  leave  off  such 
his  practice  as  aforesaid,  or  if  such  contract 
shall  by  mutual  consent  of  the  parties  be 
cancelled,  or  in  case  such  clerk  shall  be 
legally  discharged  by  any  rule  or  order  of 
the  Court  wherein  such  attorney  or  solicitor 
shall  practise  before  the  expiration  of  such 
term,  and  such  clerk  shall  in  any  of  the 


said  cases  be  bound  by  another  contract  or 
other  contracts  in  writing  to  serve,  and 
shall  accordingly  serve,  in  manner  herein- 
before mentioned,  as  clerk  to  any  other 
such  practising  attorney  or  attorneys,  soli- 
citor or  solicitors  as  aforesaid  respectively, 
during  the  residue  of  the  said  term  of  five 
years,  then  such  service  shall  be  deemed 
and  taken  to  be  as  good,  effectual,  and 
available,  as  if  such  clerk  had  continued  to 
serve  as  a  derk  for  the  said  term  to  the 
same  person  to  whom  he  was  originally 
bound,  so  as  an  affidavit  be  duly  made  and 
filed  of  the  execution  of  such  second  or 
other  contract  or  contracts  within  the  time 
and  in  like  manner  as  is  before  directed 
concerning  such  original  contract. 


LECTURES  AT  THE  INCORPORATED 
LAW  SOCIETY. 


ON  THE  PUBLIC  RBCORDS  OF  ENGLAND, 

By  Mr,  Stacey  Grimaldt,  F.  5.  A. 

LBCTURB   II. 

Gentlemen, 

The  only  difficulty  I  have  felt  in  preparinfr 
the  lectures  which  I  have  the  gratification  of 
deliveriug  to  you,  has  been  to  compress  within 
two  hours,  that  which  might  well  ask  your 
attention  for  two  day« ;  and  the  consideration 
of  our  subject  has  consequently  been  so  light, 
that  I  fear  the  lectures  may  be  considered 
deficient  in  that  deeper  research  which  you 
would  naturally  desire ;  but  I  request  you  to 
be  assured,  that  it  is  our  time  only  which  is  in 
fault :  were  I  to  enter  as  deeply  as  I  could 
wish  into  some  of  the  branches  which  have 
been  but  superficially  treated  of,  such  is  the 
interest  belonging  tp  these  enquiries,  when 
thoroughly  pursued,  that  I  think  we  could 
spend  our  evening  upon  any  single  portion, 
without  tediousness. 

I  shall  now  speak  of  the  leg'al  utility  of  some 
of  our  ancient  records. 

Gentlemen,— If  I  were  to  say  that  all  8ul]||^cU 
and  all  things  may  be  illustrated  or  explained 
by  our  records,  I  do  not  believe  that  I  should 
transgress  the  truth.  Not  only  our  lands  and 
tenements,  but  arts,  sciences,  history,  custonis, 
manners,  biography,  genealogies,  and  all  kinds 
of  learning,  are  constantly  found  mentioned  in 
our  records:  for '  instance,  the  entries  on  our 
rolls,  especially  on  the  close  rolls,  respecting 
pictures  and  paintings  painted  for  our  kings, 
the  manner  of  their  being  performed,  the  sub- 
jects they  represented,  the  time  occupied  in 
their  performances,  the  names  of  the  artists, 
the  pnces  paid,  and  the  comparative  meriU  of 
the  works,  are  so  full,  that  1  am  perfectly  sa. 
tisfied  the  whole  body  of  the  Royal  Academy, 
well  informed  as  that  body  is,  has  no  knowledge 
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respectmg  the  early  state  of  painting  in  Eng- 
land, which  can  be  put  in  comparison  with  the 
inforiuatioii  contained  in  our  records.  But, 
Gentlemen,  we  must  confine  our  attention, 
in  the  language  of  our  Professional  Maga- 
zine, to 

"  Quod  magi$  ad  not  pertinet." 

We  will  commence  with  the  utilUi/  of  Do-, 
mf'gtftuf  Book,  a  volume  we  have  edready 
spoken  of. 

You  are  doubtless  well  aware  that  we  have 
throughout  England,  lands  called  of  ancient 
DESMESNK,  which  wcre  formerly  entitled  to 
privileg(»  of  greater  value  than  at  the  present 
day.  The  proof,  whether  hereditaments  be  or 
be  not  of  ancient  demesne,  rests  entirely  on 
Domesday.  It  was  the  manner  of  compiling 
that  work,  to  entitle  the  portion  containing  the 
King's  possessionswith  the  words  TERRA  regis, 
and  all  possessions  entered  as  belonging  to  the 
King,  are  called  lands  of  ancient  demesne, 
because  they  were  of  the  demesne  of  William 
the  Conqueror. 

^  II.  The  subject  of  Tolls  derives  elucida- 
tion from  Domesday.  The  title  to  tolls  ought 
to  be  either  by  act  of  parliament,  by  ancient 
grants,  or  by  prescription,  that  is,  by  having 
been  in  existence  prior  to  the  time  of  legal 
memory  (the  reign  of  Richard  I.),  in  which 
latter  case,  a  grant  er  other  legal  right  is  pre- 
sumed. It  follows  therefore  that  in  cases 
where  we  find  Tolls  mentioned  in  Domesday, 
there  is  a  good  title  to  them  by  prescription. 

III.  Other  cases  in  which  the  evidence  of 
Domesday  is  yet  appealed  to  in  our  Courts  of 
Law  are.  in  proving  the  antiquity  of  mills,  and 
in  setting  up  the  prescriptions  in  non  d«fci~ 
mnndo.  By  the  statute  of  9  Edw.  2,  called 
j4riiculi  Cfer't,  it  was  determined  that  prohibi*- 
tion  should  not  lie  upon  demand  of  tithe  for 
a  new  mill.  The  mill  which  is  found  in  Do- 
mesday roust  be  older  than  the  9  Edw.  2,  and 
therefore  is  discharged  by  the  evidence  of 
Domesday  from  tithe. 

IV.  Domesday  is  also  frequently  the  only 
evidence  which  can  be  adduced,  t^at  certain 
abbey  lands  are  discharged  from  tithe.  Pope 
Paschal  II.  at  an  early  period^  exempted  gene- 
rally all  the  religious  from  paying  tithes  of  the 
lanas  in  their  own  hands.  This  privilege  was 
by  the  Council  of  Lateran,  in  1 21o,  restrained 
to  such  lands  as  the  abbeys  had  at  that  period, 
and  was  declared  not  to  extend  to  after  pur- 
chased lands.  Domesday  is  therefore  fre- 
quently referred  to,  as  shewing  that  the  lands 
claiming  a  discharge,  were  vested  in  the  mo< 
nastery  before  the  year  expressed  in  the  La- 
teran Council.  These  are  some  of  the  impor- 
tant legal  uses  of  Domesday.  The  original  re- 
cord is  preserved  at  the  Chapter-House,  West- 
minster, and  is  one  of  the  records  of  the  Ex- 
chequer. The  fee  for  inspecting  it  is  eight 
shillings  and  four  pence.  In  the  year  178.3,  it 
was  printed  in  two  folio  volumes;  and  in  1816, 
two  further  volumes  were  printed,  containing 
the  Winchester  Domesday  book,  the  Exeter 
Domesday  book,  the  Durham,  otherwise  called 
the  Boldon  book,  together  with  indexes  of 
persons,  places,  and  things. 


There  are  perhaps  no   records  more  fre« 
quently  sought  for  than  Roi^al  Grants,     The 
vast  demesnes  of   our    eurly  kings,  enabled 
them   to    reward  their   favourites  with  gifts 
of  extensive  lands ;  and  the  dissolution  of  reli- 
gious houses  by  Henry  VIII.,  placed  at  his 
command  a  very  lar^^e  share  of  the  whole  em- 
pire, which  was  quickly  gamed  away,  or  la- 
vished upon  the  courtiers.    His  hignness  the 
king  had  freauently  to  grant  the  same  lands 
twice  and  thrice,  as  many  of  them  escheated 
to  him  by  the  treason  of  their  owners.    It  ia 
to  these  royal  grants  that  we  have  at  the  pre- 
sent day  frequent  occasion  to  refer.    They  are 
the  foundation  of  most  titles  to  tithes,  and 
should  still  be  the  foundation  of  all  titles  of 
land,  granted  by  the  king  in  tail,  where  there 
is  any  ultimate  remainder  or  reversion  in  the 
crown,  since  no  fine  or  recovery  will  bar  the 
king's  right.    These  royal  grants  are  to  be 
found  inrolled  on  the  Rolls  of  Chancery,  called 
the  Patent  Rolls;  and  the  Charter  Rolls ;  other 
rolls  contain  entries  of  them,  but  these  are  the 
principal.     Prior  to  the  year  1483,  (the  first 
year  of  the  reign  of  Richard  III.),  they  are  pre- 
served at  the  Towei  of  London ;  subsequently, 
they  are  at  the  Rolls  Chapel.    The  entries  on 
the  early  rolls   are  in  Norman  French,  or 
Latin,  but  even  the  classical  scholar  must  not 
be  disappointed  at  finding  himself  thwarted  in 
well  understanding  them,  for  the  monks  wrote 
in  a  barbarous  latin,  invented  in  the  middle 
ages,  to  interpret  which,  the  learned  Du  Cange 
compiled  a  dictionary  in  six  volumes  folio* 
comprising  only  the  barbarous  words  found  in 
the  monkish  writings.     I   cannot,  therefore, 
too  strongly  recommend  great  consideration 
and    caution   in  undertaking    these  transla- 
tions. 

Another  record  of  frequent  requisition  is  the 
IntfuMio  poAt  mortem,  or  Inquest,  (as  men- 
tioned in  the  last  lecture,)  held  on  the  death 
of  each  of  the  king*s  tenants  in  chief,  shewing 
the  particulars  of  his  estates,  the  names  and 
ages  of  his  heirs  and  children,  the  period  of 
the  tenant's  death,  and  sometimes  tiie  name 
of  his  wife,  and  the  contents  of  his  wilL 
These  inquisitions  were  taken  by  virtue  of 
writs  directed  to  the  Escheators,  or  else  by 
the  Escheators,  without  writs,  but  by  virtue 
of  their  office.  The  inquisitions  were  re- 
turned with  the  writ  into  the  King's  Chancery, 
and  transcripts  were  sent  into  the  Exchequer ; 
and  these  originals  and  transcripts  are  still 
preserved.  The  originals  are  at  the  Tower  of 
London,  from  the  reign  of  Henry  Ilf.  to  the 
year  148:5;  from  1483  they  are  at  the  RoUs. 

The  transcripts  are  at  the  Exchequer,  but 
imsorted  and  never  referred  to.  The  Inqui- 
sitions at  the  Tower  and  Rolls  are  indexed, 
and  the  indexes  from  the  reign  of  Henry  III. 
to  the  end  of  Richard  III.,  have  been  printed. 

I  think  the  most  frequent  use  which  is 
made  of  inquisitions  poMt  mortem,  is  in  the 
tracing  of  genealogies,  especially  the  ge- 
nealogies of  claimants  to  dormant  peerages ; 
for  it  is  evident  that  authentic  documents  con- 
taining the  particulars  of  families  of  such  re- 
mote periods,  Cii^not  be  equalled  in  value. 
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in  this  respect,  except  in  the  single  instance 
of  wills. 

These  documents  are  also  occasionally  used 
in  titles  to  important  estates,  although  the 
discontinuance  of  inquisitions  on  the  virtual 
abolition  of  feudal  tenures  in  the  reign  of 
Charles  I.,  prevents  their  being  required  in  or- 
dinary titles. 

There  is  another  and  very  important  piece 
of  information  occasionally  found  in,  or  at- 
tached to  inquisitions  post  mortem,  namely,  the 
extents  of  manors,  entitled,  Estettta  ManeriL 
It  may  have  occurred  to  some  of  you.  Gentle- 
men, to  know  that  there  is  great  difficulty  in 
discovering  the  extents  of  manors.  When  they 
correspond  with  the  boundaries  of  parishes, 
which  18  sometimes  the  case,  there  is  nodifficulty 
in  ascertaining  those  boundaries ;  but  when  a 
manor  has  no  connexion  with  the  parish  limits, 
the  difficulty  of  fixing  the  manorial  extent  is 
▼ery  great,  and  often  impossible,  and  this  is  in 
some  manors  a  matter  of  considerable  impor- 
tance to  the  lord  as  well  as  to  the  tenants. 

The  Placitu  ofnur  Courts  are  invaluable,  as 
contiuning  judicial  decisions  relating  to  the 
titles  of  much  of  the  land  of  this  realm.  We 
have  already  seen  that  they  commence  with  the 
Curia  Re^ie^  in  1194,  wnich  was  before  the 
separation  of  the  King's  Bench  and  Common 
Pleas;  but  unfortunately  they  are  only  partially 
indexed,  and  therefore  are  at  present  useless, 
8o  far  at  least  as  concerns  the  unindcxed  re- 
cords. Amongst  these  will  be  found  decisions 
regulating  ancient  tolls,  repairs  of  bridges, 
free  navigations,  rights  of  ferry,  rights  of  ma^ 
oors,  local  privileges,  and  similar  matters, 
the  titles  to  which  no  time  can  bar,  and  which 
are  constantly  in  dispute  at  the  present  day. 
The  early  placita  are  to  be  found  at  the  Chapter 
House,  Westminster ;  the  subsequent,  at  the 
respective  treasuries  of  the  King's  Bench  and 
Common  Fleas.  Those  of  the  Exchequer,  are 
in  the  custody  of  the  clerks  in  Court,  and  the 
bills  and  answers  of  the  Court  of  Chancery, 
are  at  the  Tower  of  London.  The  placita  of 
many  dissolved  Courts  are  also  at  the  Chapter 
House.  There  is  a  printed  abstract  of  the 
early  rolls  of  the  Curia  Regis^  and  of  the  Quo 
Warranto  rolls ;  also  of  the  Chancery  bills  and 
answers,  chiefly  of  the  reign  of  Elizabeth ;  also 
of  the  pleadings  of  the  duchv  of  Lancaster, 
from  Henry  VII.  to  PhUip  and  Mary.  There 
18  also  a  small  printed  index  to  the  Exchequer 
records,  from  tne  reign  of  Edward  L,  compiled 
by  Mr.  Martin.  These  indexes  embrace  matter 
relating  to  so  manv  places,  that  thev  are  essen- 
tially necessary  to  oe  inspected  on  all  occasions 
of  dispute  respecting  ancient  rights.  There  is 
also  much  relating  to  pedigree  in  the  placita. 

The  Miniiteri*  Accountt  are  documents  fre- 
quently used,  and  often  quoted  in  antiquarian 
works.  They  contain  accounts  of  revenues 
arising  from  the  king's  lands,  and  the  stewards 
or  ministers'  disbursements  thereout ;  some  of 
which,  as  for  the  repair  of  a  church,  bridge, 
or  the  like,  are  of  great  importance.  They 
are  also  of  constant  reference  for  the  purpose 
of  discovering  the  extents  of  lands  formerly 
belonging  to  certain  religioua  houses,  in  order 


to  ascertain  either  their  exemption  or  non- 
exemption  from  tithes.  It  is  often  necessary 
to  examine  these  documents  to  ascertain  the 
periods  at  which  grants  of  crown  lands  were 
made ;  for  as  it  is  occasionally  impossible  to 
discover  by  the  existing  indexes  of  some  of  the 
records,  the  grants  required,  especially  when 
the  date  is  unknown,  so  it  becomes  necessary 
to  search  when  the  stewards,  otherwise  the 
ministers  of  the  crown,  discontinued  entering 
the  rents  and  profits  of  the  lands  in  question 
in  their  accounts,  and  thereby  we  learn  the 
period  of  the  king's  grant,  and  the  names  of 
the  parties  to  whom  transferred,  for  these  par- 
ticulars appear  in  the  account  of  the  Minister 
when  he  ceases  to  receive  the  rents.  These 
records  are  preserved  at  the  Augmentation 
Office,  Westminster. 

I  regret  that  so  short  a  portion  of  this  even- 
ing can  be  dedicated  to  shew  how  much,  our 
English  history  might  be  corrected  by  an  in- 
vestigation of  our  records.  When  Hume  the 
historian  was  arranging  the  plan  of  his  history, 
he  applied  to  the  Secretary  of  State,  for  his 
Majesty's  permission  to  have  access  to  our 
public  records,  for  the  furtherance  of  his  ob- 
ject ;  and  a  warrant  was  accordingly  made  out 
for  him,  granting  the  liberty  he  required, 
without  payment  of  any  fees.  In  addition  to 
this  royal  authority,  a  great  disposition  was 
manifested  by  the  Record  Keepers  to  shew  him 
every  attention,  and  afiford  every  assistance ; 
but  I  have  reason  to  believe  that  our  great 
historian  never  made  a  search  at  any  one  of  the 
Record  Offices ;  so  that  his  splendid  history 
contains,  all  the  errors  of  preceding  historians 
and  chroniclers. 

I  will  take  one  out  of  many  known  instances, 
,to  shew  how  lamentably  incorrect  our  standard 
history  is. 

In  the  first  chapter  of  the  reign  of  Henry 
VII.,  in  reviewing  that  king's  title  to  the  crown, 
Hume  says,  "  Henry  was  not  the  true  heir  of 
the  house  of  Lancaster.  His  mother,  indeed, 
Margaret,  Countess  of  Richmond,  was  sole 
daughter  and  heir  of  the  Duke  of  Somerset, 
sprungfrom  John  of  Gaunt.Duke  of  Lancaster; 
but  the  descent  of  the  Somerset  line  was  it;jelf 
illegitimate,  and  even  adulterous.  And  though 
the  Duke  of  Lancaster  had  obtained  the  legi- 
timation of  his  natural  children  by  a  patent 
from  Richard  II ,  confirmed  in  parliament,  it 
might  justly  be  doubted  whether  this  deed 
could  bestow  any  title  to  the  crown ;  since  in 
the  patent  itself,  all  the  privileges  conferred  by 
it  are  fully  enumerated,  and  the  succetsion  to 
the  kingdom  it  ejppressljf  excluded." 

Now,  Gentlemen,  the  fact  is,  that  a  reference 
to  the  ori^nal  Parliament  Roll,  has  shewn 
that  there  is  no  exclusion  whatever  to  the  suc- 
cession of  the  kingdom  or  to  any  royal  dig- 
nity. A  modem  writer  who  has  investigated 
the  circumstance,  and  published  his  investiga- 
tion, states,  th^t  in  the  Patent  Roll,  where  the 
letters  patent  of  legitimation  were  inroUed 
previously  to  their  confirmation  by  parliament, 
an  interlineation  has  been  made  of  tnese  words, 
excepta  dignitate  regali,  and  that  this  intro- 
duction was  made  by  Henry  IV.,  who  was 
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fearful  of  the  pretenslous  of  his  half  bro- 
thers. 

It  is  quite  clear  that  such  an  interliDeation 
is  invalid ;  and  equally  clear,  that  even  if  valid, 
an  entry  on  the  ratent  Roll  could  not  destroy 
the  fuU  legitimation  as  enacted  by  parliament, 
and  entered  on  the  Parliament  Roll. 

I  had  prepared  a  statement  on  another  his- 
torical subject,  of  great  interest,  which  I  am 
compelled  to  put  aside  on  account  of  time, 
but  1  will  quicKly  relate  the  heads.  It  is  my 
opinion,  that  we  shall  on  some  day  discover 
evidence  that  Richard  III.  did  not  murder  his 
nephews,  Edward  V.  and  the  Duke  of  York  ; 
and  the  contents  of  the  documents  I  shall  name 
to  you  perhaps  will  go  far  to  prove  it.  His- 
torians fix  the  murder  to  have  taken  place  on 
the  22d  of  August,  in  the  first  year  of  Richard's 
reign.  His  reign  b^gan  on  the  22d  of  June, 
so  that  tlie  murder  was  within  or  exactly  at 
the  expiration  of  two  months  after  its  com- 
mencement. In  the  Harleian  MSS.,  No.  433, 
is  a  volume  of  ^eat  national  interest,  formerly 
belonging  (as  it  is  said)  to  the  Lord  Treasurer 
Burleigh,  being  an  ori^nal  register  of  grants, 
&c.,  passing  the  privy  seal  and  sign  manual 
during  the  reigns  of  Edward  V.  and  Richard 
III.,  containing  in  itself  a  history  of  those 
reigns.  It  has  abstracts  of  upwards  of  2000 
of  these  documents,  and  is  perhaps  the  only 
register  of  the  events  mentioned  therein ;  for  I 
believe  the  original  warrants  and  sicn  manu- 
als have  perished.  I  have  searched  for,  but 
cannot  discover  them.  In  this  register  is 
contidned  a  warrant  dated  the  18th  of  July, 
in  the  first  year  of  Richard's  reign,  for  the 
payment  of  certun  debts  owing  by  Edward 
Bastard,  late  called  Edward  V7;  and  there 
is  another  warrant,  dated  the  9th  day  of 
May,  in  the  second  year  of  Richard's  reign, 
for  delivering  ''to  John  Goddesland,  fote- 
roan  to  the  Lord  Bastard,  two  doublets  of  silk, 
and  one  jacket  of  silk,  and  one  gown  of  cloth, 
and  two  bonnets." 

Gentlemen,  there  is  not  time  now  to  tell  you 
my  reasoning  upon  this  warrant,  but  I  consider 
that  the  person  called  the  Lord  Bastard  in  the 
eecond  warrant,  was  the  same  person  as  he  who 
was  called  Edward  Bastard  m  the  first  war- 
rant, and  was  therefore  King  Edward  V. ;  and 
if  so,  he  was  living  at  the  date  of  the  warrant : 
vis.  twenty-ene  months  after  all  historians  have 
stated  him  to  have  b^en  murdered;  and  you 
will  find  on  perusing  the  history,  that  if  you 

5 rove  the  d(tte  of  the  murder  incorrect,  you 
estroy  the  whole  tale.  If  further  investigation 
should  hereafter  afford  satisfactory  proof  that 
the  opinion  now  hazarded,  be  correct,  who 
woula  not  rejoice  at  our  being  able  to  destroy 
the  foulest  page  of  English  history  ^ 

The  four  principal  repositories  for  records 
in  London  are,  tne  Tower  of  London ;  the 
Chapter  House  in  Poet's  Comer,  Westminster 
Abbey ;  the  Augmentation  Office ;  (which  is  in 
a  garret  in  the  stone  building  fscing  St.  Mar- 
garet's church,  WestminsterO  and  the  Rolls 
Chapel  in  Chancery  Lane. 

The  records  of  the  Tower  of  London  are  pre- 
served in  the  Wakefield  Tower,  a  very  old  and 


safe  building,  having  been  erected  by  William 
Rufus,  and  having  walls  thirteen  feet  in  thick- 
ness. The  grand  series  of  rolls  here  preserved, 
are  rolls  of  Chanceiy,  and  commence  with  tbe 
reign  of  King  John,  and  conclude  with  that  of 
Edward  IV. 

The  names  of  these  several  rolls  are,  the 
Charter  Rolls,  contuning  the  inrolments  of 
grants.  The  Oblata  Rolls,  of  which  I  have 
spoken  at  the  former  lecture;  the  Liberate 
Rolls,  containmg  precepts  for  payment  of 
money,  delivery  of  lands  and  the  like.  The 
Norman  Rolls,  containing  grants,  &c.  relating 
to  Normandy.  The  Patent  Rolls,  containing 
grants  of  offices,  lands,  and  a  thousand  other 
things.  The  Fine  Rolls,  containing  fines  paid  to 
the  king  for  licenses  of  alienation  of  lands  and 
other  objects.  The  Close  Rolls,  containing 
mandates,  letters,  and  writs  of  a  private  na- 
ture, and  are  denominated  Close,  m  contra- 
distinction to  the  Patent  Rolls.  Their  contents 
are  too  miscellaneous  to  l>e  described  in  this 
brief  notice.  The  Coronation  Rolls,  contain- 
ing accounts  of  the  coronation  ceremonies. 
The  French  Rolls,  relating  to  affairs  with 
France.  The  Gascoign,  Almun,  Roman, 
Welsh,  and  Scottish  Rolls,  relating  to  the  affiurs 
of  these  countries.  The  Statute  and  Parlia- 
ment RoUs.  The  Rediss^in  RoUs,  relating 
to  the  restoration  of  property  to  persons  who 
had  been  unlawfully  dispossessed ;  and  the 
Perambulation  Rolls,  containing  perambula- 
tions of  forests,  in  addition  to  these  are,  the 
Inquisitions  post  mortem^  from  the  first  of 
Henry  III.  to  the  second  of  Richard  HI.  In- 
quisitions ad  quod  damnum;  that  is,  to  en- 
quire what  loss  would  accrue  to  the  king  or 
others  on  the  granting  of  a  ^r,  market,  or 
other  privilege.  Writs  and  rettums  of  knights, 
citizens,  and  burgesses  to  parliament.  The 
Rolls  of  Hundreds,  commonly  called  tbe 
Hundred  Rolls,  containing  inquisitions  in  the 
reign  of  Edward  1.,  enquiring  into  the  abuses 
throughout  the  kingdom,  by  the  sheriffs  and 
others  who  had  defrauded  the  king  and  abused 
the  people  in  collecting  the  king's  revenues, 
&c.  There  are  also  forest  clums ;  rolls  con- 
tuning  the  homage  of  the  nobiUty  and  great 
men  of  Scotland  to  Edward  I.  The  Taxation 
Roll  of  all  benefices  in  1292,  by  Pope  Nicholai. 
Petitions  to  parliament.  Privy  Seal  Warranto, 
Signet  Bills,  Bills  and  Answers  in  Chancery, 
from  1393  to  1714,  and  a  great  variety  of  mis- 
cellaneous rolls  and  documents. 

As  the  Rbcokdb  in  the  Tower  leave  off  in 
14S3,  so  those  in  the  Rolls  Chapel  thep 
commence;  and  to  abridge  this  account,  it 
may,  generally  speaking,  be  considered  thst 
we  shul  find  in  the  Rculs  Chapel,  the  same 
description  of  Chancery  Rolls  from  1483,  ss 
those  we  have  just  described  to  be  at  the 
Tower  prior  to  that  year,  though  in  some  in- 
stances, the  rolls  bear  diffnent  names. 

ne  Records  nt  the  Chapter  House  are  those 
of  the  receipt  of  his  Majesty's  Exchequer,  and 
are  of  a  very  miscellaneous  character.  These 
archives  contain  also  a  large  ouantity  of  docu- 
ments which  have  been  deposited  there  at  va- 
rious times  by  the  crown  and  courts  of  law, for 
>vaat  of  a  better,  or  rather  more  sqipropriate 
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repository.  We  find  there  Rolls  of  Parliament, 
Bolls  of  the  Curia  Rttgis,  Assise  Rolls,  Qao 
Warranto  Rolls,  Placita  uf  theCrown  and  of  the 
Court  of  Chivalry,  and  of  the  Earl  Marshal's 
Court  i  the  records  of  the  Court  of  Star  Cham- 
ber,  and  of  the  Court  of  Wards  and  Liveries. 
Amongst  these  are  the  title  deeds  to  5000 
Wards'  estates  stiU  remaining  unclaimed;  and 
«6  this  Court  was  abolished  in  1645,  it  follows 
that  the  most  modem  of  these  title  deeds  must 
be  nearly  two  centuries  old.  In  the  Chapter 
House  we  also  find  Domesday  Book,  and  other 
surveys  of  lands  and  manors ;  daplicates  of 
Inquisitions  Post  Mortem;  Fines  (Pedes  Finium) 
from  the  reign  of  Henry  II. ;  Sign  Manuals ; 
some  Patent  Rolls ;  Muster  Rolls,  being  most 
interesting  documents  of  the  name^  of  every 
man  in  the  county  capable  of  bearing  arms, 
and  the  armour  and  arms  he  had  in  his  pospe;!- 
sion.  I  must  interrupt  this  statement,  to  say 
a  few  words  concemmg  the  Mdstbr  Rolls, 
as  there  are  perhaps  not  fifty  gentlemen  in  the 
kingdom  who  have  seen  them.  They  are  the  re- 
tunu  to  the  King's  Commissions,  "fur  the  mus- 
tering and  putting  in  redynes  with  abiiaments 
of  warre  ofall  and  singler  his  subjects."  The 
return  from  which  the  following  particulars 
are  taken,  is  dated  1528 ;  and  s^ter  stating  that 
the  Commissioners  had  certified  the  number  of 
able  men  for  the  warrs,  &c.,  concludes  thus : 
^'and  other  yo'  poore  subjects  of  the  seid 
shire,  not  mete  for  the  warre,  and  being  of  no 
abilitie  to  have  abilyui^nts  of  warre,  we  have 
derely  omytted  out  of  this  booke,  referring 
them  to  pray  to  Almighty  Godde  for  yo'  most 
roiall  astate,  longtyme  proep'ously  and  joy- 
ously t'endure" 

The  list  of  the  names  then  follows,  and  the 
following  are  extracted  :— 

**  Hundred  de  Radlow. 
*•  Ledbury  Borow. 

**  Master  Richarde  Monyngton,  horse  and 
bames  for  hymselfe,  and  hames  for  one  man. 

*'  Master  Clton,  hor«e  and  hames  for  bym- 

aelf. 

Thomas  Whitewoode,  a  salet  and  a  gleiff. 
Thomas  Lorymer,  a  salet,  a  glaiff,  and  a 
gorget. 

'*  William  Meke,  a  jacke,  a  salet,  a  glaiff, 
and  a  gorget. 
«'  Richard  Carpynt,  a  bow,  and  twelve  ar- 

cowea. 
"  Richard  Jenkyns,  a  pollax. 
*'  Thomas  Ta^r,  a  bow  and  a  shef  of  ar- 

rowes.  i»     I, 

**  Peter  Laurence,  gent.,  hames  for  hym- 

self. 
**  Master  Heyvvarde  of  tibe  Priors  Courte, 

baraes  for  a  ward. 

''  4<An  Skynn^  a  salet,  a  peire  of  splynt, 

gbnf,  and  a  du^ger. 

"  Thomas  Wicks,  horse  and  hames  ana  a 
ipere  for  one  wu^.^ 

**  Richard  Maveld,  a  batteUax. 

**  John  WiltoB,hQrse  and  hames  for  himself. 

**  John  Waters,  a  jadte,  salet,  a  peire  of 
qilyntz  and  a  glaif.  . 

<'  The  seid  tbw^hipp  have  incomyn  XX  peire 

of  haraet . 


« 


**  Edward  Wallewyn,  gent,    for  to  hames 

himself.  .  *.      .,        j       i  -r 

"  Joseph  Lovell,  a  cote  of  made  and  a  gleif. 

«*  Roger  Tompkyns,  a  halberde  and  a  swerde. 

"  John  Lyngeyn,  Ecauir  horse  and  harnes 
for  himself  and  harnes  for  eight  men. 

«•  Raffe  Chabno,  gent.,  an  horse,  a  bow,  and 
asheffof  arrowes." 

I  now  return  to  the  account  of  the  records 
in  the  Chapter  House.  „.     „  „       y^      c  c 

Coroners'  Rolls,  a  Pipe  Roll,  rolls  of  for- 
feited estates  and  attamted  persons.  Court 
Rolls  of  manors  from  Edward  I.  to  Henry 
VIII.  The  celebrated  book  of  Knights  Fees, 
called  the  Black  Book  of  the  Exchequer,  and 
a  great  variety  of  other  valuable  documents, 
iucluding  royal  wills  and  privy  seals.  There 
are  calendars  of  these  several  documents, 
but  not  complete  indexes,  so  that  many  of 
them  are  of  comparatively  little  use.  The 
fee  on  searching  for  a  record  at  die  Chapter 
House,  is  8*.  4rf.;  at  the  Tower  it  is  16#.  M. ; 
at  the  Rolls  it  is  3f.  4J.,  and  la.  for  every  year 
the  calendar  or  index  is  examined  m  order  to 
find  the  record.  All  these  fees,  though  of  very 
old  date,  are  too  high,  and  amount  m  many 
cases  to  a  denial  of  justice.  The  records  arc 
the  property  of  the  kiny  and  of  the  nation ; 
but  when  the  king  and  the  king's  subjects  re- 
quire  to  see  their  own  records,  they  have  to 
pay  fees  so  great,  as  frequently  to  deter  parties 
from  prosecuting  the  necessary  searches. 

The  records  at  the  Augmentatjen  Office^- 
longed  to  a  Court  now  abolished,  caUed  1  he 
Court  of  the  Augmentation  of  the  Rev^ues  of 
the  Crown."  It  was  established  in  1536,  by 
Henry  VIIL,  for  the  purpose,  inter  w/iVr,  of 
determining  disputes  respecting  lands  and 
possessions  which  had  come  to  the  crown  on 
the  dissolution  of  religious  houses  It  con- 
tinued  in  existence  until  the  first  of  Mary,  165^^, 
when  most  of  the  possessions  vested  m  the 
crown  having  been  given  away,  the  Court  was 
by  act  of  parliament  dissolved,  and  the  juris- 
diction and  records  annexed  to  the  Court  of 

Exchequer.  ^      v      v       j 

Since  this  time,  the  office  has  been  deno- 
minated The  AuoMBNTATioN  Office.  Ihe 
records  are  very  numerous  and  valuable,  com- 
prising not  only  the  bills,  anwers,  rephca- 
tions,  rejoinders,  and  depositions  of  witnesses, 
some  of  the  decrees  of  the  Court,  and  the 
leases  by  the  crown,  but  many  thousands  of 
the  original  deeds,  charters,  evidences,  and 
records,  heretofore  belonging  to  the  dissolved 
religious  institutions.  This  office  also  contams 
a  quantity  of  valuable  records  and  accounte 
which  have  from  time  to  time  been  placed 
there  by  the  officers  of  the  crown,  as  a  place 
of  security  for  the  benefit  of  the  public. 

It  has  been   already  mentioned,  that  the 
ministers' accounte  are  preserved  here. 

The  Augmentation  Office  has  lately  received 
a  most  important  addition  to  ite  treasures,  by 
the  removd  there,  of  a  very  large  quantity  of 
'Exchequer  Records  of  very  great  value  and 
interest.  It  is  a  discreditable  fact,  that  when 
the  orders  were  given  for  the  removal  of  these 
1  records,  they  were  in  a  damp  filthy  cellar  of 
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one  of  the  square  towers  at  the  entrance  of 
Westminster  Hall,  lying  loose  on  the  ground  : 
the  damp  was  such,  that  I  have  seen  portions 
of  them  partially  dissolved  into  a  sort  of  glue. 
The  quantity  was  so  great,  that  600  bags,  each 
holding  eight  bushels,  were  purchased,  to  re- 
move them  in ;  labouring  men  were  employed 
with  shovels  to  fill  the  sacks,  and  a  cat  and 
terriers  were  hired  to  kill  the  rats  found  among 
the  records. 

Gentlemen, — ^This  is  the  melancholy  way  in 
which,  until  a  few  months  since,  no  less  tnan 
4800  bushels  of  important  English  records  were 
kept.  Those  of  them  which  I  have  seen  are  infe- 
rior in  importance  to  none  in  the  kingdom.  I 
mW  mention  two. — One  is  a  folio  book,  very 
thick  and  very  closely  and  beautifully  written, 
containing  the  privy  purse  expenses  of  Kii^ 
Edward  I.  or  Edward  III.,  I  forget  which.  It  is 
a  volume  of  indisputable  first  rate  value  and 
interest,  and  the  present  Record  Commissioners 
have  now  preserved  it  in  a  handsome  case. 
The  other  record  which  I  shall  name  to  you  as 
kavingbeen  discovered,  isone  of  the  most  ancient 
in  the  kingdom,  being  dated  1 185.  It  is  the 
Roll  de  Dominabus,  mentioned  in  the  first  of 
these  two  lectures.  Some  years  since  I  was 
very  desirous  of  examining  this  document,  the 
ancient  existence  of  which  I  learnt  from  a  re- 
ference in  Sir  \^^iam  Dugdale's  Baronage ; 
yet  not  only  was  the  present  existence  of  the 
original  iinknoMrn,  but  nu  copy  could  be  dis- 
covered. Subsequendy,  a  transcript  was  found 
in  the  British  Museum,  and  I  printed  it;  that 
so  valuable  a  document  might  be  known  and 
presjerved,  and  its  contents  not  lost  to  the 
world. 

Gentlemen, —The  original  record,  of  which 
I  have  given  this  account,  has  been  discovered 
in  the  cellar. 

.  The  mention  of  ancient  deeds,  ^ives  me 
an  opportunity  of  offering,  but  with  great 
submission,  a  suggestion  relating  to  them  and 
tills  establishment, — I  mean  the  Law  Institu- 
tion. 

The  preservation  of  ancient  deeds  has  been 
found  of  such  utility,  that  considerable  collec- 
tions are  made  of  them  Jl)y  the  trustees  of  the 
British  Museum,  and  they  are  carefully  in- 
dexed and  put  away.  It  is  of  constant  occur- 
rence, that  in  the  transfer  tff  old  family  and  of 
large  estates,  the  early  deeds  are  not  required, 
and  remain  incumbering  the  office  of  the  ven- 
dor's solicitor.  Now  I  would  suggest  that 
such  ancient  documents  should  be  rorwarded 
to  our  library,  where  they  might  become  useful 
for  legal,  literary,  and  topographical  purposes. 
If  uso,  those  gentlemen,  who  in  their  leisure 
hours  have  the  means  of  acquiring  topographi- 
cal information,  whether  from  records,  M§S., 
local  information,  or  private  sources,  would  as 
occasion  ofiTered,  give  this  Institution  the  be- 
nefit of  such  information,  they  would  confer 
much  service,  not  only  upon  us,  but  upon  their 
respective  counties ;  and  we  may  bear  in  mind, 
that  the  best  public  libraries  in  this  kingdom, 
are  composea  of  the  collections  and  contribu- 
tions of  mdividual  persons. 
I  regret  that  a  few  minutes  only  can  be 


spared  to  speak'of  the  College  of  Armi^  otjier- 
wise  the  Herald's  College. 

It  was  incorporated  by  Richard  III.  in  the 
first  year  of  his  reign ;  ana  the  present  building 
near  Doctors  Commons  was  erected  after  the 
(ire  of  London,  on  a  scite  of  ground  previoujh 
occupied  Ity  the  college  from  the  rcigu  of 
Philip  and  Mary. 

Independently  of  the  accounts  registered  in 
the  herald's  books  of  grants  of  arms,  public 
ceremonials,  jousts,  tilts,  tournaments,  knight- 
hoods, and  embassies,  the  heralds  were  from 
an  early  period  the  guardians  of  the  genea- 
logies of  the  nobility  and  gentry ;  and  it  is  to 
the  latter  we  must  turn  our  attention. 

The  heralds'  visitations  are  legal  evidence  in 
our  courts  of  justice  ;  and  the  term  viaitatioo, 
implying,  as  I  presume,  orig^ally  the  Tistt 
made  by  the  heralds  to  the  respective  counties 
in  England,  for  the  purpose  of  collecting*  pedi- 
grees, now  implies  the  MS.  volumes  contaiu- 
log  such  pedigrees.  These  visitationa  were 
taken  by  virtue  of  the  King's  commission; 
and  the  first  commission  issued  wi^  by  Henry 
VIII.  in  1528-9,  by  warrant  under  the  privy 
seal,  empowering  Ularenceux  Kinff  of  Arms, 
to  visit  certmn  counties,  and  take  knowledge, 
survey  and  view  of  all  manner  of  arms,  cog- 
nizances, crests,  and  other  like  devices,  witii 
the  notes  of  the  descents,  pedigrees,  and 
marriages  of  all  the  nobility  and  gentry  thereon. 
Commissions  continued  to  be  granted  till 
1686,  the  2d  of  King  James  II. ;  and  under 
them  the  returns  do  not  appear  to  have  been 
perfected  till  1704,  when  the  visitations  ceased, 
and  with  them  much  of  the  power  of  the 
Curia  Militaris,  or  Earl  Marshall's  Court. 

Under  these  commissions,  160  visitations 
were  made,  and  arc  now  in  existence,  being  on 
an  average  of  four  for  each  county,  and  show- 
ing the  pedigrees  of  families  for  two  centu- 
ries. The  volumes  are  kept  according  to  the 
counties  they  refer  to,  ana  have  indexes,  so 
that  the  discovery  of  any  pedigree  is  imme- 
diate. 

The  college  is  also  in  possession  ef  very  in- 
teresting registers,  entitled  '*  Funeral  Certifi- 
cates," containing  authenticated  accounts  of 
the  time  of  death,  place  of  burial,  marriages, 
issue,  and  frequentiy  collateral  branches  of 
nobles,  and  persons  of  property,  whose  fune- 
rals were  attended  by  the  officers  at  arms,  il- 
lustrated with  the  armorial  bearings  of  the 
deceased.  These  entries  are  so  fuU  and  au- 
thentic, that  they  are  of  great  value  to  those 
families  whose  ancestors'  funerals  are  recorded 
in  them.  They  commence  in  1567*  aq^  ut 
not  of  later  date  than  1717*  The  college  also 
possesses  many  miscellaneous,  genealogical 
coUections,  from  the  15th  and  16th  centuries 
to  the  present  day,  some  of  which  are  admitted 
as  evidence  in  our  courts  of  justice,  and  those 
which  are  not  so,  often  proving  of  as  much 
utility,  by  their  reference  to  registen  and  do- 
cuments, verifying  the  ftedigree. 

The  college  auo  has  books  contdning  the 
pedigrees  of  persons  of  kin  to  certain  foun- 
ders of  colleges  or  fellowships  in  the  univer- 
sities, who  have  by  wiUs  or  settlements,  di-* 
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rected  a  prefeirnce  to  be  pv^en  to  their  own 
kindred.  There  are  also  books  containinf^  the 
pedigrees  of  peers,  kept  by  virtue  of  a  stand- 
ing order  of  the  House  of  Lords,  dated  1 767. 
Neither  must  the  multitudinous  volumes  of 
urmorial  bearings  be  considered  as  legally 
useless ;  they  serve  as  distinction  marks  by 
which  different  families  of  the  sajue  name  show 
their  connexion  or  non-affinity,  and  have  been 
of  constant  use  in  proving  pedigrees. 

The  fee  for  a  search  at  the  college  for  arms 
or  pedigree  is  five  shillings;  for  a  general 
search  through  all  their  documents,  it  is,  I 
1>elieve,  two  guineas ;  and  this  is  a  day's  em- 
ployment. A  very  imperfect  idea  exists  of 
the  value  and  extent  of  the  records  and  MSS. 
possessed  by  the  college,  and  much  error  as  to 
the  trifling  expence  at  which  they  may  be 
aearchedj  and  of  the  facility  afforded  by  the 
members  of  the  college  in  those  searches. 
Tliere  is  another  observation  which  I  feel 
bound  to  make  with  regard  to  the  College  of 
Arms.  It  is  an  opinion  wjth  jome  gentlemen, 
that  by  payinjir  the  customary  fees  at  the 
Herald's  College,  you  may  have  what  arms, 
and  almost  what  pedigree  you  please.  Now 
the  truth  is,  that  no  money  whatever  will  get 
you  either  the  one  or  the  other.  You  may 
nave  a  grant  of  arms  of  your  own  fancy  cer- 
tainly, provided  such  arms  do  not  interfere  with, 
or  are  not  the  same  as  those  borne  by  any 
family  previously  entitled  to  them ;  ana  witn 
respect  to  the  entering  of  pedigrees  in  their 
lMK>ks,  I  firmly  believe  it  to  be  more  easy  to 
prove  a  pedigree  to  the  satisfaction  of  twelve 
jurymen,  than  to  the  chapter  of  the  College 
of  Arms,  who  examine  into  the  various  pedi- 
grees, and  certify  their  correctness  before  they 
arc  permitted  to  be  entered  in  the  books  of  the 
College.  I  ought  to  make  one  exception  to 
my  statement ;  the  regulations  of  the  College 
allow  individuals  to  enter  their  children, 
fiathers,  and  grandfathers,  without  any  other 
authentication  than  the  signature  of  the  parties 
making  the  entries,  vouching  for  the  truth  of 
the  statement,  it  being  presumed  that  these 
are  heia  sufficiently  well  knovm  to  all  gentle- 
men; and  the  heralds  generally  confirming 
soch  entries  by  particularizing  the  parishes 
whose  registers  will  prove  such  pedigrees. 
The  expence  of  making  a  family  entry  of  this 
sort  is  most  trifling,  and  the  advantage  may  be 
so  important  to  us  or  our  children,  that  I 
think  <io  one  ought  to  omit  doing  it. 

I  much  regret  the  impossibOity  of  going 
through  the  subjects  set  out  in  the  prospectus 
of  thine  lectures  Mlxen  that  prospectus  was 
written,  I  did  not,  as  it  would  appear,  well 
consider  how  quickly  the  time  would  pass 
which  I  should  spend  in  these  meetings.  Gen- 
tlemen, with  you.  1  cannot  however  conclude 
without  speaking  of  the  admissibility  of  the  do- 
eumetsts  we  have  been  discoursing  upon  as  m> 
denee  fo  0ur  courts  of  justice.  Generally  speak- 
ing, an  our  public  records  are  received  as 
evidence ;  there  are  some  few  exceptions,  and 
only  a  few.  It  is  not  necessary,  excepting 
before  the  House  of  Lords,  to  produce  the 
original  records,  but  copies  made  by  the  clerks 


in  the  offices,  and  signed  by  them,  are  received 
as  evidence,  on  some  competent  witness  prov- 
ing that  he  had  examined  such  copies  with 
the  originals.  It  is  not  absolutely  necessary 
that  the  couies  should  have  the  signatures  of 
the  record  Keepers ;  but  the  courts  have  occa- 
sionally in  particular  cases  expressed  their 
opinion,  that  it  would  have  been  better  to  have 
so  done. 

In  producing  latin  records  or  copies,  it  is 
the  duty  of  the  witness  to  produce  a  transla- 
tion for  the  judge,  and  he  should  also  be  pre- 
pared with  a  latin  transcript  of  the  original 
record,  as  the  parties  sometimes  differ  about 
the  meaning  of  a  word  or  a  passage. 

Our  valuable  MSS.  in  the  British  Museum, 
and  in  the  public  Libraries  at  Oxford  and 
.Cambridge,  containing  many  undoubted  na- 
tional records,  charters  ana  registers,  even 
Magna  Charta  itself,  are  not  allowed  as  evi- 
dence; they  have  been  separated  from  their 
proper  custody,  and  like  emigrants  they  are 
rejected  and  disowned,  however  valuable.  It 
was  in  the  contemplation  of  the  late  Lord 
Redesdale  to  apply  tor  an  act  to  remedy  this 
evil,  but  it  was  not  procured.  There  have 
lately  been  sent  to  tne  British  Museum,  by 
the  proper  authorities,  and  with  the  sanction  of 
the  King,  293  duplicate  Pipe  Rolls,  called  the 
Chancellor's  Rolls,  commencing  in  the  2d  Hen- 
ry II.  Of  course  these  records  have  lost  no 
right  of  being  received  as  evidence  by  this  re- 
moval. 

In  the  year  1 800,  or  shortly  previous  thereto, 
a  select  committee  of  the  House  of  Commons 
was  appointed  to  enquire  into  the  state  of  the 
public  records  of  this  kingdom,  and  of  such 
other  public  instruments,  rolls,  books  and 
papers,  as  it  should  think  proper,  and  to  re- 
port to  the  House  the  nature  and  condition 
thereof,  together  with  what  it  should  judge  fit 
to  be  done  for  the  better  arrangement,  pre- 
servation, and  more  convenient  use  of  the 
same ;  and  the  committee  having  extended  its 
enquiries  throughout  thekingoom,  made  its 
report  to  the  House  in  1800,  and  the  same 
was  printed  in  a  large  folio  volume. 

A  commission  was  shortly  afterwards  issued 
by  the  King,  directing  certain  commissioners 
therein  named,  to  arrange,  describe,  and  ascer- 
tain the  public  records  of  the  kingdom,  and 
print  some  of  the  more  ancient  and  valuable. 

Directions  were  accordingly  given  by  the 
commissioners  for  the  printing  of  various  ca- 
lendars, abstracts  of  records,  and  copies  of 
records ;  and  between  the  years  1800  and  1831 , 
wh'en  their  powers  ceased,  they  published 
about  70  folio  volumes,  all  of  considerable  in- 
terest, and  many  of  them  very  ably  edited. 
Some  of  them  nowever  have  not  been  com- 
piled with  the  attention  they  were  entitled  to ; 
for  instance,  the  prefiice  to  the  calendar  of 
the  Patent  Rolls,  states,  that  various  entries 
appear  on  the  ''  Patent  Rolls  which  are  not 
there  described."  It  is  understood  that  the 
printed  calendar  actually  does  not  contain  one- 
fifth  of  the  documents  entered  on  the  original 
roll,  and  this  is  deserving  of  great  complaint. 

In  the  four  volumes  of  Inquisitions  Post 
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Mortem^  those  material  parts,  the  name  and 
age  of  the  heir  of  the  deceased  tenant  in  capite 
have  been  omitted,  and  fresh  publications  are 
now  necessary  to  amend  these  imperfect  pro- 
ductions. 

The  Rolls  of  Parliament  have  until  very 
lately  been  comparatively  useless  for  want 
of  an  index,  which  index  however  had  been 

{printed  as  far  as  the  letter  S,  and  has  been 
ocked  up  in  warehouses  for  a  very  great  many 
years.    It  has  been  completed  very  recently. 

Gentlemen,  it  may  not  be  unknown  to  you, 
that  the  conduct  of  the  sub-commissioners  of 
the  late  record  commission,  (the  sub-commis- 
sioners being  the  gentlemen  who  transcribeil 
the  records,  and  eaited  the  publications,)  has 

given  rise  to  much  remark,  and  is  still  i  be- 
eve  under  such  serious  consideration,  that  I 
am  compelled  to  stop  my  remarks  upon  these 
works,  lest  I  should  be  considered  guilty  of 
the  presumption  of  speaking  with  disparage- 
ment of  gentlemen  to  whose  acquirements 
and  knowledge  I  can  never  hope  to  attain. — 
and  kss  attention  would  perhaps  have  beeu 
directed  to  their  performances  by  the  public, 
if  the  grants  of  Parliament  had  not  been  made 
to  them  with  a  liberalitv  of  which  we  have  few 
instances :  it  is  gratifyinflf  however  to  think, 
that  although  more  might  have  been,  than 
was  done,  sufficient  has  been  produced  in  the 
publication  of  the  seventy  volumes  before  al- 
luded to,  to  enable  us  to  defy  any  other  Eu- 
ropean nation  to  produce  a  similar  set  of  pub- 
lications. Copies  of  these  works  are  in  the 
library  of  this  Institution,  and  copies  have  also 
been  sent  as  presents  to  most  of  the  states  of 
Europe ;  and  as  they  are  in  Latin,  they  are 
universdly  understood,  and  serviceable ;  and 
they  have  been  received  by  all  nations  with  the 
most  generous  expressions  of  satbfaction. 

On  the  accession  of  the  present  administra- 
tion  to  power,  a  new  Record  Commission  was 
issued,  displacing  those  connected  whh  the 
old  commission.  Under  their  auspices,  four 
volumes  have  been  already  publiahea;  and  very 
important  works  are  mentioned  as  contem- 
plated by  them,  and  partially  in  progress. 

And  now.  Gentlemen,  I  reluctantly  take  my 
leave  of  you,  conscious  how  very  much  I  owe 
to  personal  kindness,  for  the  particular  atten- 
tion which  you  have  given  to  a  subject,  the 
details  of  which  are  necessarily  dry,  and  cer- 
tainly of  difficult  retention  in  the  memory. 

You  will,  however,  I  trust,  allow  me  to  say, 
that  if  you  have  experienced  the  same  satis- 
faction in  hearing,  that  I  have  done  in  dcjli- 
vering  these  two  lectures,  we  shall  part  without 
regrettingthat  we  have  thus  become  acqm^nted. 
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Lincoln's  Inn. 
The  Right  Honourable  Sir  Laun^elot  SAadw&U, 

Vice  Chaucelior,  Treasurer  of  Lincoln's  Inn, 

examined. 
Queitkm,  When  a  party  applies  to  be  called 


to  the  Bar,  the  practice  of  your  Imi  differi 
from  that  of  the  other  societies,  inasmuch  aa 
the  party  performs  exercises;  is  that  benefi- 
cial, in  your  opinion? — Ansufer.  I  think  it 
better  there  should  be  a  double  opportunity  of 
examination,  and  that  a  sight  of  the  applicant 
is  desirable. 

Is  it  desirable  that  there  should  be  an  ^ipeal 
to  the  Judges,  or  that  the  admission  should 
vest  entirely  with  the  Benchers  ? — ^I  think  it  is 
desirable  there  should  not  be  an  appeal,  on 
account  of  the  admission  to  the  Society,  inas- 
much as  there  maj^  be  good  reason  why  there 
should  be  a  rejection  from  the  Society,  which 
would  not  be  considered  sufficient  to  exclude 
a  party  from  the  Bar. 

Uoes  a  rejection  take  place  at  a  meeting  of 
Benchers  summoned  for  the  purpose? — No 
person  is  ever  rejected  except  at  a  meeting 
of  Benchers,  but  that  meeting  may  not  have 
been  summoned  for  the  express  puipose ;  our 
meetings  are  at  stated  times,  without  regard  to 
the  particular  business  to  be  transacted. 

What  number  of  Benchers  are  necessary  at 
such  a  meeting  ? — I  am  not  aware  that  a  given 
number  is  necessary ;  if  the  business  were  im- 
portant, and  the  meeting  small,  we  should 
adjourn  the  consideration  of  the  business. 

Do  you  happen  to  know  any  case  in  which, 
upon  the  rejection  being  communicated  to  the 
party,  he  has  demanded  an  investigation  before 
the  benchers? — No,  I  do  not. 

Would  you  hear  a  person  who  applied  to  be 
admitted  to  the  Inn  by  counsel? — ^I  should 
think  not :  it  never  has  been  the  practice  to 
hear  by  counsel,  as  far  as  my  own  Knowledge 
goes,  and  from  the  communication  I  have  had 
with  other  parties. 

In  case  of  admission  to  the  Bar,  yon  do  al- 
low counsel,  do  you  not? — ^I  rather  think  there 
was  an  instance  of  it,  but  I  do  not  know  it 
personally;  the  parties,  in  that  case,  may  al- 
ways appeal  to  tne  Judges. 
Do  the  Judges  admit  counsel  ? — ^Yes. 
Do  you  think  that  there  would  be  any  ob- 
jection in  allowing  all  the  barristers  belonging 
to  the  Inn  to  be  present  when  a  man  chose  to 
be  heard  as  to  his  admission  to  the  Bar? — U 
would  be  extremely  inconvement  in  Lincoln's 
Inn,  for  we  have  no  place  in  which  we  could 
receive  such  an  audience;  I  should  think  it 
not  a  desirable  thing  for  the  Society  to  take 
upon  themselves  to  hear  the  party  by  counsel, 
because  they  hear  him  only  ex  parte,  and  if  he 
is  dissatisfied  he  may  appeal  to  the  Judges, 
and  then  be  heard  b^  counsel. 

If  any  party  is  ret  used  admission  to  the  So- 
ciety on  account  of  anj  imputation  on  hia 
character,  do  not  you  think  that  that  oqgbt  to 
be  investigated  if  he  reqidres  it  at  some  public 
meeting  or  in  some  public  way? — ^I  do  not  say 
that  it  ought  not  to  be,  but  I  do  not  immedi- 
ately feel  the  propriety  of  it;  I  should  rather 
be  against  it  myself,  because  it  is  a  good  deal, 
in  my  mind,  like  the  admission  to  any  oth^ 
voluntarv  society. 

You  tnink  that  the  same  reason  that  would 
operate  against  an  appeal  being  had  on^ht  also 
to  operate  against  a  public  ipvestigi^ioa  ?— 1 
think  so. 
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In  what  sense  do  you  consider  it  a  voluntary 
society,  when  you  have  public  funds,  when 
you  have  the  power  of  admitting  and  of  re- 
fusing persons  access  to  the  highest  offices  in 
the  country  ? — ^I  call  it  voluntary,  because  we 
have  hitherto  had  the  power  of  excluding  any 
persons. 

Upon  the  rejection  of  an  application  to  be 
called  to  the  Bar,  ought  not  the  investi^tion 
to  be  public  before  the  Benchers,  bearing  in 
mind  tnat  in  that  case  an  appeal  is  allowed  to 
he  made? — ^I  should  rather  say  no,  because  we 
have  no  power  of  examining  witnesses  upon 
oath ;  a  public  discussion  without  such  power 
must  be  unsatisfactory;  I  remember  that 
there  was  a  case  of  investigation ;  it  was  stated 
that  the  party  applying  to  be  called  to  the  Bar 
had,  in  the  town  of  Stamford,  appeared  with 
his  wig  and  gown,  and  assunied  to  act  as  a 
banister ;  that  we  thought  was  a  subject  wor- 
thy  of  inquiry;  it  was  inquired  into  by  the 
Benchers,  and  it  was  fully  explained  to  our 
sadsfiution,  and  the  party  was  admitted  to  the 
Bar. 

If  he  had  been  rejected  on  that  ground, 
would  the  ground  of  rejection  have  been  com- 
municated to  the  applicant? — I  should  think 
so ;  I  believe  the  ground  of  objection  to  calling 
a  person  to  tlie  Bar  is  always  communicated 
to  him. 

Has  not  a  case  occurred,  in  which  the  Bar 
mess  has  rejected  a  person,  and  the  Benchers 
have  called  him  ? — ^I  suppose  it  may  have  oc- 
curred, but  I  do  not  know  an  instance ;  in  any 
case  in  which  the  Bar  mess,  with  the  privilege 
they  exercise,  have  an  objection  to  the  man, 
they  would  object  merely  upon  the  ground  of 
some  one  of  them  happening  to  have  known 
or  heard  something  respecting  him.  Before 
the  Bench  the  matter  would  ho  much  more 
inquired  into  than  it  could  be  by  them ;  and 
as  far  as  I  have  observed,  the  general  dispo- 
sition on  the  part  of  the  BenchSrs  has  been  to 
admit  a  party,  and  to  consider  that  he  has  a 
primd  facte  right  till  some  objection  appears. 

The  party  would  not  be  rejected  without 
some  ground  of  objection  against  him  ? — ^No, 
certumy  not ;  and  besides,  as  we  are  all  law- 
yers, it  IS  not  likely  that  the  opinions  would  all 
run  one  way ;  there  is  generally  discussion. 

Mr.  Thomoi  Lane^  Steward  of  Lincoln's  Inn, 

examined. 

Quettion,  You  are  Steward  o£  lancoln's 
Inn  ? — Antwer.  I  am. 

How  many  years  have  you  held  that  situa- 
tion ? — ^Forty-one  years. 

Since  you  have  known  the  Society  of  Lin- 
coln's Inn,  how  many  instances  have  you 
known  of  rejections  of  persons  applying  to 
become  memners  of  the  Society  ? — ^To  the  best 
of  my  recollection  only  one. 

Without  giving  the  name  of  that  person,  will 
yuii  have  the  goodness  to  state  upon  what 
^ound  he  was  rejected,  and  also  the  course  of 
proceeding  adopted  in  regard  to  it  ?<^I  do  not 
know  the  grounds  of  objection;  the  case  was 
adjourned  for  inquiries,  and  considered  at 
several  special  councils  (at  which  many  Bench- 


ers were  present,  as  appears  by  the  documents 
delivered  to  the  Commissioners)  before  the 
Benchers  came  to  a  dedsion,  but  I  was  not 

S resent  at  their  deliberations,  and  therefore 
o  not  know  the  grounds  on  which  they  de- 
cided. 

Do  you  recollect  whether  the  ground  of 
rejection  was  communicated  to  the  applicant 
in  that  ca8e?^I  do  not  know  that  it  was,  I 
think  it  was  refused,  I  do  not  think  he  was  in* 
formed  of  it. 

Did  he  apply  to  be  informed? — ^He  applied 
several  times  to  be  informed  of  the  ground. 

But  you  are  not  aware  that  he  was  informed 
of  it  ?--No,  I  am  not  aware  that  he  was. 

Is  this  the  only  instance  you  have  known  of 
a  rejection  ? — I  believe  it  is ;  I  think  so. 

Have  you  known  any  instance  of  a  person 
rejected  upon  applying  to  be  called  to  the 
Bar  ?— Yes,  two ;  a  Mr.  M.  and  a  Mr.  G.,  who 
were  both  afterwards  called.  > 

Do  you  recollect  the  editor  of  a  newspaper 
being  rejected  upon  the  ground  of  having 
been  convicted  of  a  libel  ? — ^Yes,  that  is  the 
case  of  Mr.  M.,  one  of  the  two  I  have  just 
mentioned. 

Are  there  a  certain  number  of  written  or 
printed  orders  which  regulate  the  subject  of 
persons  being  called  to  the  Bar  or  admitted  ? — 
Yes,  there  are. 

Have  you  known  of  any  instances  of  dis- 
barring ?— Yes,  Mr.  R.  was  one. 

Upon  what  ^und  was  Mr.  R.  disbarred ; 
YOU  can  state  it  in  a  general  way? — He  had 
been  conricted  of  a  felony ;  I  went  to  him  in* 
Newgate  to  inform  him  of  it. 

Notice  was  given  to  him  of  the  ground  of  his 
being  disbarred? — Yes,  notice  was  given  to 
him  that  a  council  would  be  held,  and  Jiis  case 
taken  into  consideration  on  a  particular  day. 

Did  he  anend  upon  that  notice  ? — He  sent 
a  letter. 

Did  the  letter  contain  an  answer  to  the 
charge,  or  was  there  any  further  investigation  ? 
—There  was  a  vmtten  order,  etatiuff  that  they 
had  taken  the  letter  into  consideration,  but  it 
did  not  do  away  with  the  charge,  and  they 
forthwith  disbarred  him. 

Did  an  investififation  take  place  ? — Yes,  and 
notice  was  served  upon  him  while  in  prison. 

After  that  letter  was  received,  was  there  any 
investigation  by  taking  evidence,  or  any  thing 
of  that  kind  ?— No,  they  had  that  before ;  they 
had  a  copy  of  the  conviction  and  the  affidavit 
before. 

And  upon  that  evidence,  followed  by  his 
letter,  the  disbarring  took  place  ?  —Yes,  pre- 
viously giving  him  notice  that  a  council  would 
be  held  on  such  a  day,  when  the  subject  would 
be  taken  into  consideration. 

Was  there  any  appeal  from  that  decision  ? — 
No. 

Do  you  recollect  any  other  instance?  — 
There  was  one;  but  this  case  occurred  when  I 
was  clerk  to  Mr.  Burton,  and  consequently 
before  I  was  stevrard  of  the  Inn,  aind  I  know 
nothing  of  the  case  further  than  what  I  heard 
by  b«ng  at  the  trial ;  it  occurred  about  the 
year  1770,  and  his  name  was  Mr.  S. ;  he  ap» 
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plied  to  be  called  to  the  Bar  In  the  Temple, 
and  it  was  said  that  he  came  with  a  false  state- 
ment ;  he  ssdd  he  was  too  late  to  be  called  at 
the  Temple,  and  desired  to  be  called  at  Lin- 
coln's Inn;  it  appeared  that  was  false ;  he  was 
called,  but  was  afterwards  disbarred. 

Was  it  upon  that  ground  that  he  was  dis- 
barred ? — I  do  not  know  that  it  was,  I  do  not 
know  what  it  was ;  I  recollect  that  Mr.  Burton, 
with  whom  I  was  then  clerk,  was  concerned  in 
a  cause  in  which  Mr.  S.  was  a  witness,  and  he 
cautioned  the  jury  how  they  received  his  evi- 
dence, as  it  was  the  notorious  Mr.  S.,  who  had 
his  gown  stripped  over  his  ears  by  Lord  Mans- 
field ;  for  which  he  brought  his  action,  and 
laid  his  damages  at  5000/. ;  it  was  tried  at 
Gloucester,  and  there  was  a  verdict  for  the 
defendant :  tliat  is  in  my  own  knowledge. 

Do  you  recollect  the  particular  ground  on 
which  he  was  disbarred? — No,  I  do  not;  I 
presume  it  must  have  been  on  the  ground  of 
the  deceit  practised  upon  the  Benchers  by 
bringing  a  message  from  the  Benchers  of  the 
Temple  saying  he  was  too  late  there,  and  de- 
airing  them  to  call  him. 

T&X  was  in  the  time  of  Lord  Mansfield  ? — 
Yes. 

Have  vou  known  any  more  instances  of  dis- 
barring out  this  ? — No. 

Is  there  any  rule,  that  when  a  person  has 
been  refused  admission  at  one  of  the  Societies, 
he  is  necessarily  refused  admission  at  another? 
—■There  is  a  rule,  that  if  a  person  is  rejected 
at  any  Society,  that  Inn  sends  a  notice  to  the 
others. 

Do  the  other  Societies  act  upon  that  notice, 
so  as  to  refuse  admission  in  every  such  case  as 
a  matter  of  course? — I  recollect  notices  of 
that,  kind  coming  on  several  occasions... thi^t 
such  a  person  has  been  rejected ;  but  I  do  not 
recollect  any  order  made  upon  it,  or  that  any 
person  so  rejected  has  applied  at  Lincoln's 
Inn. 

You  recollect  notices  being  received  from 
other  Societies  that  certain  persons  have  been 
rejected,  but  you  do  not  recollect  those  per- 
sons appiy^lg  to  Lincoln's  Inn  afterwards  ? — 
No,  I  do  not. 

You  are  not  aware  of  any  rule  upon  the  sub-, 
ject? — No,  I  am  not. 

What  has  lately  been  the  number  of  admis- 
sions in  your  Society  in  the  course  of  a  year, 
upon  the  avenufe? — From  90  to  100;  it  some- 
times exceeds  100. 
In  the  course  of  the  year? — ^Yes. 
What  has  been  the  average  number  called  to 
the  Bar  in  the  course  of  a  year? — Forty-two. 

What  number  of  Benchers  constitute .  a 
•council  in  your  Society?— Five  is  the  least 
number. 

Unless  five  attend  is  it  considered  a  meet- 
ing ? — It  is  not  a  Bench  except  in  very  trifling 
cases,  such  as' the  admbsion  to  chambers,  or 
things  of  that  kind. 

In  general  does  the  number  exceed  five  upon 
important  occasions? — Yes,  very  much;  there 
is  a  very  full  Bench  indeed  in  general. 
In  what  book  is  there  the  earliest  account  of 


Have  you  made  any  alteration  of  late  years 
as  to  the  admitting  attorneys  to  be  called  to 
the  Bar? — ^Yes,  there  have  been  some  alter- 
ations proposed  by  the  Temple  that  were 
adopted  by  the  Society  of  Lincoln's  Inn.  The 
alterations  came  from  the  Temple ;  there  is 
always  a  conference  between  all  the  Inns  of 
Court  if  anythinir  of  the  kind  occurs ;  if  it  ia 
material  they  hold  a  council  upon  it ;  and  there 
were  some  alterations  about  attorneys,  and 
they  are  not  admitted  now  as  long  as  their 
name  stands  on  the  roll  of  attorneys,  unless  fur 
the  purpose  of  holding  chambers. 

Do  you  mean,  when  any  alteration  is  pro- 
posed  by  any  one  of  the  Inns  as  to  the  ad- 
mission of  parties,  a  conference  takes  place 
upon  the  subject  with  the  other  Societies  be. 
fore  any  regulation  is  made?  — I  believe  it 
is  so. 

Was  it  so  with  regard  to  examining  them 
in  Greek  and  Latin,  which  regulation  was 
adopted  bjr  the  Inner  Tem]^e,  but  which  your 
Society  objected  to  adopt  ? — ^A  communication 
was  sent,  but  it  was  not  adopted. 

ITode  continued,'] 
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THE  INCORPORATED  LAW  SOCIETT. 

Striking  an  Attorney  off  the  Rollg, 

One  of  the  objects  of  this  Society  is  to  pro- 
mote fair  and  honorable  practice,  and  with 
this  view,  where  necessary,  to  resort  to  the 
Superior  Courtd  to  punish  the  misconduct  of 
Practitioners.    This  was  the  principal  design 
of  the  old  Law  Society,  established  nearly  a 
century  ago,  and  of  the  Metropolitan  Law 
Society ;  and  on  dissolving  those  associations, 
af^er  the  establishment  of  the  present  Incor- 
porated Law  Society,  it  appears  that  all  the 
purposes  of  the  former  were  grafted  on  the 
plan  of  the  new  Society.   We  understand  that, 
fi'om  many  cases  of  complaint  which  have  been 
brought  to  the  notice  of  the  Committee  of 
Management,  the  following  was  selected  as 
proper  to  be  brought  before  the  Court.    Our 
Reporter  has  furnished  us  with  the  notes  of 
the  hearing,  at  which  it  was  decided,  that 
where  it  appenrs  that  an  attorney  has  obtained 
admission  by  fraud  to  practise  in  any  of  the 
Superior  Courts  at  Westminster,  that  Court 


tile  Inns  of  Court  ?— I  do  not  recollect.  I  mtl  strike  him  off  its  RoiL 


Proceedings  of  Professional  Societies. — Parliamentary  Returns. 


9^3 


Foilett  moved  for  a  rale  to  shew  cause  why 
a  person  named  Robert  Mark^  should  not  be 
struck  off  the  roll  of  attorneys  in  the  Court  of 
Exchequer.  The  learned  counsel  stated,  that 
he  made  this  application  on  the  part  of  the  In- 
corporated Society  of  Attorneys,  Solicitors, 
and  Proctors,  who  had  thought  it  right,  for 
the  sake  of  that  branch  of  the  profession  to 
which  they  belonged,  to  apply  for  the  inter- 
ference  of  the  Court  under  the  special  circum- 
stances of  the  present  case.  He  moved  on  the 
affidavit  of  Mr.  Robert  Maugham,  the  Secre- 
tary of  the  Institution,  and  of  others,  con- 
firmatory of  the  details  contuned  in  that  gen- 
tleman's statement.  It  appeared  that  the  sub- 
stance of  those  affidavits  was  as  follows : — In 
consequence  of  information  received  by  the 
secretary,  the  public  roll  of  attorneys  admitted 
the  Court  of  King's  Bench  in  1822,  was 
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examined,  and  it  was  then  discovered  that  an 
alteration  had  been  made  in  that  roll,  of  the 
name  of  "  Robert  Marsh"  to  "  Robert  Mark." 
It  also  appeared  that  the  name  of  "  Robert 
Mark  "  was  not  contained  in  the  original  roll. 
On  making  enquiries  in  the  Court  of  Exche- 
quer, on  Uie  Plea  Side,  it  was  discovered  that  a 
person  named  Robert  Mark  had  been  admitted 
in  that  Court  on  the  19th  of  April,  1831,  and 
that  a  fiat  for  that  purpose  had  been  granted 
on  the  7th  of  April,  in  the  same  year,  by  Mr. 
Baron  Garrow.  Previous  to  the  granting  of 
this  fiat,  he  had  made  the  usual  affidavit  of  the 
payment  of  stamp  duty  on  certain  alleged 
articles  of  clerkship,  between  him  and  a  per- 
son named  Charles  Peers,  of  Plymouth  Dock, 
in  the  county  of  Devon,  and  that  such  articles 
were  regularly  enrolled  in  the  Court  of  King's 
Bench.  He  also  stated,  in  his  affidavit,  that 
he  was  duly  admitted  an  attorney  of  the  Court 
of  King's  Bench  on  the  2.3d  of  January,  1822. 
On  search,  ho v\  ever,  it  appeared,  that  in  the 
uriginal  roll  of  attorneys  of  the  King's  Bench 
for  Hilary  Term,  1822,  the  name  of  Robert 
Mark  was  not  subscribed.  No  entry  of  enrol- 
ment of  the  articles  of  clerkship  mentioned  in 
the  affidavit  could  be  found.  In  the  alpha- 
betical  list  for  IS22,  it  appeared  that  the  name 
of  Robert  Mark  was  introduced,  but  the  last 
two  letters  of  the  surname  were  written  partly 
on  an  erasure.  On  searching  the  original  roll 
of  attorneys  in  that  Court,  the  name  of  Robert 
Marsh  was  subscribed.  There  was,  conse- 
quently, reason  to  believe  that  the  name  of 
Robert  Marsh  had  been  entered  in  the  alpha- 
betical list  for  1822,  and  altered  by  erasure 
to  that  of  Robert  Mark,  particularly  as  the 
names  beginning  with  the  same  letter,  in  the 
original  foil  in  Trinity  Term,  1822,  cor- 
responded with  the  other  entries  in  the  alpha- 
betical list  along  with  that  of  Robert  Marsh. 
The  chambers  of  the  Lord  Chief  Justice  of  the 
King's  Bench  had  also  been  searched,  but  no 
entry,  in  the  proper  book,  was  there  to  be 


*  On  making  the  application  in  the  first  in- 
stance, the  name  of  the  party  was  not  stated ; 
but  it  is  now  given,  as  the  rule  has  beea  made 
absolute. 


found,  of  the  intention  of  Robert  Mark  to 
apply  for  admission  in  fiilary  Term,  1822. 
Enquiry  was  then  made  of  Mr.  Charles  Peers, 
the  supposed  person  with  whom  Robert  Mark 
had  served  under  articles  of  clerkship,  but  no 
account  had  yet  been  obtained  from  that  person. 
By  the  book  at  the  Master's  Office,  it  appeared, 
that  Robert  Marsh  had  been  admitted  an  attor- 
ney of  the  Court  of  King's  Bench  on  the  8th  of 
June,  1822;  and  by  the  affidavit  of  Mr.  Marsh 
himself,  that  he  was  so  admitted,  and  that  he 
signed  his  name  on  the  roll  of  attorneys  in  that 
term;  and  moreover,  that  on  examining  the 
alphabetical  list  of  the  year  1822,  the  last  two 
letters  of  his  surname  had  been  erased,  and  a 
*'k"  substituted  for  them.  The  lists  abo^ 
that  time  were  also  examined,  and  the  name  of 
such  a  person  as  Robert  Mark  did  not  appear. 
Notwithstanding,  however,  Robert  Mark  had 
practised  for  -a  considerable  period  as  an  attor- 
ney of  the  Court  of  Excheuuer,  he  having  oh- 
tained  admission  to  that  Court  under  the  cir- 
cumstances set  forth  in  the  affidavits.  On 
these  facts,  he  moved,  that  Mr.  Mark  should 
shew  cause  why  he  should  not  be  struck  off 
the  roll  of  the  attorneys  in  that  Court. 

Their  Lordships  immediately  granted  a  rule 
nisi. 

Justice  afterwards  enlarged  this  rule  until 
Easter  Term  last. 

Throughout  Easter  Term  no  cause  was 
shewn  against  the  rule,  and  on  the  last  day 
ofit— 

Foilett  moved  to  make  the  rule  absolute. 
He  stated  the  fact  of  the  rule  being  obtained 
in  the  early  part  of  Hilary  Term,  and  its  en- 
largement to  Easter  Term.  No  affidavits  bar- 
ing been  filed  by  Mr.  Mark  prior  to  the  term, 
according  to  the  conditions  of  the  enlarged  rule, 
it  might,  m  strictness,  have  been  made  absolute 
on  the  first  day  of  the  term ;  but  it  had  been 
thought  proper  to  allow  the  party  accused  an 
opportunity  to  shew  cause  anring  the  term. 
This,  however,  was  the  last  day,  and  he  there- 
fore moved  to  make  the  rule  absolute. 

Per  (Jurtam, — ^The  rule  most  be  made  abso- 
lute. 

In  re  Robert  Mark,  E.  T.  1834.    Excheq. 


PARLIAMENTARY  RETURNS. 


COU^T  OF   CHANCBRT. 

Returns  to  several  Orders  of  the  Honourable 
the  House  of  Commons,  respectively  dated 
1 5  April,  1834 : — for,  the  number  of  Appeals 
and  Causes  heard  and  decided  by  Lord  Ei- 
don,  between  the  22d  November,  1823  and 
the  Sittings  before  Easter  Term,  1827.      75 

The  like  by  Lord  Lyndhurst,  between  the  said 
Sitting  before  Easter  Term,  182/  and  the 
22d  November,  1830 119 

The  like  by  Lord  Brougham,  from  the  22d  No- 
veml>er,  1830,  to  the  present  time   .    .    237 

The  number  of  Appeals  set  down  in  each  year. 
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from  the  22d  November,  1823  to  the  pre- 
sent time : 

From  22d  November^  1823 3 

1824 41 

1826 40 

1826 56 

1827 35 

1828 51 

J829 42 

1830 52 

1831 62 

1832 50 

1833 52 

Present  time      .    .  21 

Appeals  standing  for  judgment  on  the  1st 

day  of  Michadmas  Term,  1826   ...  44 

The  like  on  1st  day  of  Michaelmas  Term, 

1830       , 10 


The  like  on  IsC  day  of  Michaelmas  Term, 
1833       


1 


The  number  of  Appeals  standing  for  hear- 
ing when  Lord^ldon  went  out  of  office 
in  the  year  1827 97 

The  first  of  such  Appeals  was  set  down  on 
3d  June,  1823. 

,  The  number  of  Appeals  standing  for 
hearing  when  Lord  Lyndhurst  went  out  of 
office  m  November,  1830 103 

Tiie  first  of  such  Appeals  was  set  down 
on  5th  March,  1828. 
The  number  of  Appeals  standine  for 
hearing  on  the  1st  day  of  Easter  Term^ 
1834 43 

The  first  of  such  Appeals  was  set  down 
on  the  7th  June,  IS33. 

The  number  of  such  Appeals  set  down 
before  the  6th  November,  1833   ...    12 

The  number  of  Appeals  and  Causes  standing 
for  judgment  before  the  Lord  Chancellor  of 
England  on  the  first  day  of  Easter  Term, 
1834. 
One  Appeal ;  not  any  Causes. 

Francis  Benjamin  Bedwbll, 

Furst  Registrar. 

Registrar's  Office, 
15th  April,  1834. 


LAW  COURTS 

Returns  to  an  Order  of  the  House  of  Com- 
mons, dated  Uth  March,  1834 — ^for 

Returns  from  the  Courts  of  King's  Bench, 
Common  Pleas,  and  Exchequer  of  Pleas  res- 
pectively,  of  the  following  matters: — ^The 
number  of  Writs  issued,  Declarations  filed, 
and  Causes  tried,  stating  whether  the  Verdict 
be  for  the  Plaintiff  or  Defendant,  with  the 
amount  of  the  Verdict  and  Costs  upon  each 
pottea;  such  retumi  being  made  from  the 


Ist  November,  1830,  to  the  28th  February 
1834,  inclusive,    distinguishing  whether  the 
Causes  were  tried  in  London  and  Middlesex, 
or  on  Circuit,  so  far  as  relates  to  the  Court  of 
King's  Bench. 

1.  WriU  xuaed. 

The  number  of  Writs  issued  during  the  period 
above  mentioned,  is         -        -        148,192 

H.  G.  H.)rn, 

Signer  of  the  W^ria. 
7th  May,  1834. 

2.  DeclarationBjUed. 

The  number  of  Dechirations  filed  during  the 
period  above  mentioned,  is        -        33,015 

R.  Robinson, 
Clerk  of  the  Declarations. 
7th  May,  1834. 

3.  Causes  iried. 

Total  number  of  Causes  tried         -        4,506 
Whereof  there  were  Verdicts  for  Phiintiff 

3.760 

With  amount  ofDamages,total  733,1 70i.  \0s.  6d, 

And  amount  of  CosU,  total  266,357/.  1H<.  Od, 

And  whereof  746  were  Verdicts  for  Defend* 

ants,  with  amount  of  Costs,  total 

61,815/.  4s.  U 
Of  the  4,506  Causes  tried,  2,339  were  tried 
in  London  and  Middlesex,  and  2,167  on  the 
different  Circuits. 

Tros.  Lr  Blanc, 
Master. 


LAW  TRACTS. 
No.  XIV. 


TRAVSLLBBS   T&BSFASSINO    NBAB  THB    HIQH- 

WAT. 

Highways  are  for  the  public  service,  and  if 
the  usual  track  be  impassable,  travellers  are 
entitled  to  go  in  the  nearest  adjoining  line. 
2  Doug.  748.  Thus  where  a  public  road 
lies  through  an  open  field,  and  the  road  is 
impassable,  the  traveller  may  go  over  the 
adjoining  land,  even  if  sown  with  com. 
Cro.  Car.  366 ;  1  Roll.  Abr.  290.  But  in 
the  instance  of  a  private  way  through  the 
grounds  of  another  person  the  law  is  dif- 
ferent, for  the  grant  is  held  to  be  in  a 
straight  line.     2  Show.  28;  Doug.  716. 

If  the  owner  of  land  in  which  there  is  a 
public  footpath  ploughs  up  the  path,  he 
cannot  maintain  an  action  of  treqKiss 
against  a  person  who  makes  another  path 
over  the  same  ground.     1  Brownl.  212. 

In  case  a  traveller  feed  his  horse  on  a 
common  contiguous  to  the  road,  any  of  the 
commoners  may  distrain  his  horse.  Thb 
however  cannot  be  done  for  every  petit 
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trespass,  but  only  for  such  by  vhich  the 
common  right  was  lessened.  9  Co.  113; 
1  Brownl.  197. 

With  respect  to  the  remedy  for  a  tres- 
pass by  a  traveller  on  horseback,  it  appears 
that  the  horse  may  be  distrained,  and  led 
to  the  pound  with  the  rider  upon  his  back. 
1  Sid.  440.  But  if  the  traveller  can  get 
the  horse  off  the  ground  before  the  owner 
of  the  land  seizes  him,  he  cannot  be  after- 
WBida  distrained,  and  then  the  only  remedy 
is  by  action.     Co.  lit.  161  a. 

A  man's  person  cannot  be  detained  or 
imprisoned,  until  he  make  amends  for  a 
trespass  committed,  without  lawful  process 
£rst  obtained.     F.  N.  B.  68. 

It  has  been  held,  that  a  trespass  may  be 
justified  in  following  a  fox  with  hounds 
over  private  grounds,  because  foxes  are 
n(Msome  animals,  provided  no  more  be  done 
than  is  necessary  to  kill  the  fox.  1  T.  R. 
334  ;  3  T.  R.  259. 

And  in  driving  cattle  along  the  high- 
way, if  the  fences  of  the  adjoining  land  be 
not  kept  up  by  the  party  who  ought  to  do 
80,  and  the  cattle  enter,  and  are  driven  out 
again  immediately^  no  action  can  be  main- 
tained; but  if  grain  be  growing  in  a  com- 
mon field,  near  the  highway,  and  the  cattle 
feed  there,  the  owner  of  the  cattle  will  be 
liable  for  the  damage.  Bro.  329,  tit.  Tres- 
pass. If  cattle,  whilst  being  driven  on  a 
road,  enter  a  house,  an  action  of  trespass 
may  be  maintained,  although  the  doors 
were  open.    Bro.  ^29,  tit.  Trespass. 

When  a  road  runs  through  a  space  of 
fifty  or  sixty  feet  between  enclosures  set 
out  by  act  of  parliament,  semble,  it  is 
pHmd  facie  to  be  presumed  that  the  whole 
of  that  space  is  public,  though  it  may  not  all 
be  used  or  kept  in  repair  as  a  road.  Per 
Lord  Tenterden,  C.  J.,  Rex  v.  Wright,  3  B. 
&Ad.  681. 


BARRISTERS  CALLED. 
Easter  Term,  1834. 

Lincoln's  Inn. 

Peter  Fred.  O'Mallcy,  Esq. 

Philip  Twells,  Esq. 

Wm.  Michdl,  Esq. 

John  Wimaras  Hill,  Esq. 

Chri«topher  Richardson,  Esq. 

Edward  Cephal  Stevens,  Esq. 

Thomas  Mootresor,  Esq. 

John  Younff,  Esq.. 

Charies  Jackson,  Esq. 

Frederic  Cume  Ruscii,  Esq. 

The  Hod.  Charles  John  Mumy,  Eaq. 

William  Henry  Rudstea  Read,  Esq. 


Innbr  Txmplb. 

Tbeophilus  Hastincrs  Inc^iiaro,  Esq. 
Hastings  NathaoieT  Miadleton,  Esq. 
Edward  Vernon  Schalch,  Esq. 
John  Wm.  Smith,  Esq. 
Alfred  Way  Reynard,  Esq. 

Middle  Templb. 

Wm.  Henry  Griffith,  Esq. 
John  Francis  Stuart,  Esq. 
James  Stuart  Menteath,  Esq. 
Arthur  Martineau,  Esq. 

Grat's  Inn. 

Thos.  Andrew  James,  Esq. 
Wm.  Rathboue,  Esq, 


LIST  OF  NEW  PUBLICATIONS. 


Johne's  Sug^i^estions  for  a  Reform  of  the 
Court  of  Chancery.    Price  5s,  bds. 

Reports  of  Cases  in  the  time  of  Lord  Chan* 
cellor  Brougham,  aud  Sir  John  Leach,  Master 
of  the  Rolls.  By  J.  W.  Mjlne  and  B.  Keen, 
Esqrs.    Vol.  I.  Part  II.    ftice  10*.     1833. 

'  Reports  of  Cases  in  the  Court  of  King's  Bench 
in  Easter  Term.  3  W.  4.  By  S.  Nevile  and 
Wm.  Manning,  Esqrs.  Vol.  I.  Part  IV.  Price 
7s.  6d. 

Cases  in  Bankruptcy^  decided  by  Lord  Chan- 
cellor Brougham,  in  1833-^.  By  B.  Mon- 
tagu i.  and  hcrope  Ayrton,  Esqrs.  Part.  I. 
Price  12f . 

An  Appendix  to  Bythewood's  Conveyancing 
hy  Messrs.  Pftrken  and  Stewart,  shewing  the 
Alterations  effected  by  the  recent  Acts,  with 
the  Precedents  rendered  necessary  by  them. 
By  James  Stewart,  of  Lincoln's  Inn,  Esq., 
Barrister  at  Law.    Price  4s. 


BANKBUFTCIES  SUPERSEDED. 

Avn  4pnl  23,  lo  Mag  !«»  1814,  both  imd—iw, 

D«ly,  Pfttrick,  Liverpool,  Bricklayer  k  Builder. 

Swftlct,  Wm.,  Creai  Portlaad  Street,  Oxford  Street,  Mercer. 

eciumel,  Grocer. 

Derby,  Cotton  Spinner. 


Stock«r,  OeoKc,  High  Street,  Whitechi^el,  Grocer. 
Shaw,  Tho.,  Cnarlesworth,  GuMeop, 


BAKKRUFTS. 

Snm  Jfril  22,  to  Majf  16. 1884,  both  teefmttve. 

Adnaro,  George,  Brighton,  Sussex,  Commission  Agent. 
Rogen  k  Son$,  Manchester  Buildings,  Westminster; 
Wmman,  Off.  Ass. 


Attghiie, 

Square }  Geaaoa,  Off.  Ass. 
ArkeiU  Junes.  Alstone,  Cheltenham.  Gloucester.  Miller. 

BUtiMT  k  Fizarrf,  Lincoln's  Inn  Fields  $  Grifitkt  k  Co,, 

PMica. 
Batty,  John.  Ware.  BerU,  Victualler.    ESwvds,  Off*.  Ate ; 

tro^itr  It  Ce.,  King's  Armi  Taid,  Coleman  Street. 
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Bankn^s), 


Baker,  William,  Think,  York,  Grocer  At  Draper.    Messrs.  J  Lewer,  William,  WelUncton  Street,  Strand,  K 
Lowt,  'Icmple;  Ctarke,  Gainsborough.  Publisher.    Afoyikewfc  Co.,  Carey  Street,  Lii 

Braithwaite,  Wm.,  jun.,  Middlewich,  Chester,   Common  "  —   - 

Brewer.     Higton  k  Son,  Manchester}  Jokmtom  k  tVea- 
tkeraUt  Temple. 

Butterworth,  Benjamin  and  Richard,  Hustead  Mill,  Roch- 
dale, Lancaster,  Cotton  Spinners.  Nvrru  k  Cv.,  Great 
Ormond  Street ;  i/eotoM,  Rochdale. 

Bridge,  Walter,  sen.,  Manchesur,  Timber  Dealer,  &c.  Nar- 
m  k  Co,t  Great  Ormond  Street ;  Ttmier,  Manchester. 

Bugler,  Kichard,  Clutton,  Somenet,  I  nnkeeper.  Dax  k  Co., 
Lincoln's  Inn  Kields;  Drake,  Bath. 

Bowles,  Edward,  Spalding,  Lincoln,  Carpenter  &  Builder. 
Jbbott.  Off.  Ass. ;  Pntchard  k  Co ,  New  Bridge  Street, 
Blackrriars. 

Bacon,  John,  Greenwich,  Kent,  Plasterer.  Manou  k  Co., 
Newington  ButU )  TWoamJ,  Off.  Ass. 

Brindlcy,  John,  Alton  Mills,  Alton,  Stafford.  Color  Mann- 
i'acturer.    Barltor,  Fetter  Lane;  Blagg,  Cneadle. 

Bennett,  James,  Covent  Garden  Market,  Herbalist  k  Seeds- 
man. PiMKu,  Hart  Street,  Bloomsbuxy;  Tarvaaw/, 
Off.  Aas. 

Blanchard,  Wm.,  Old  Compton  Street,  Soho,  Oil  k  Colour- 
man.    EdwardM,  Off.  Ass.  j  fToiletM,  Austin  Friars. 

Bates,  Richard.  Wakefleld,  York,  Linen  Draper,  &c.  Jtfort- 
tl€n,  Wakefleld  {  Rodrer$,  Devonshire  St^uare. 

Coombs,  Henry,  Sarum,  Wilts,  Money  Scritener.  Hoddimr, 
New  Sarum ;  HiUier  k  Co.,  Raymond  Buildings,  Gray^s 
Inn. 


Chilton,  James.  Trinity  Terrace,  Southwark,  Boarding  House 

Keeper,    mli.  Hood  Lane,  Fenchurch  Street. 
Cranfleld,  Samuel.  Colchester,  Essex,  Innkeeper.     FUkeff 

Castle  Street,  Hoibom ;  GoUtmid,  Off.  Ass. 
Cole,  Edward,  Wells  Streer,  Oxford  Street,  Com  Chandler. 
JifT'teMon  k  Co.,   High   Street,   Southwark;    Orakam, 
Off.  Ass. 
Calisher,  Nathan  Jacob,  George  Street,  Minories,  Jeweller. 
Nortom  k  ChopUn,  Gray's  Inn  Square;  Haniton,  Bir- 
mingham. 
DoukIms,  Duncan,  Whitechapel  Road,  Baker.    Bwuu,  Essex 
Street,  Strand :  GroAain,  Off.  Ass. 

Dodge,  Richard,  (otherwise  Richard  D Dodge,)  Saint 

Austle,  Cornwall,  Saddler  &  Ironmonger.    H»ck$  kCo,, 
Bartleti*8  Buildings,  Hoibom}    GrtvUU,  Bristol}   or, 
Bevau  k  Co.,  Bristol. 
Eve,  James,  Fleet  Street,  Ironmonger.    Jbbott,  Off.  Ass.i 

Humt,  New  Boswell  Court,  Lincoln's  Inn. 
Edgar,  Robert,  Harp  Lane,  Tower  Street,  Wine  Merchant. 

Gfoom,  Off.  Ass. }  i>Mrc*  k  Co.,  St.  8within*s  Lane. 
Fisher,   Michael,   Hudderslleld,   York,    Pruvision    Dealer. 
HiekartU  k  Co,,  Lincoln's  Inn  Fields.    Messrs.  Ctongk, 
HttddenAeld. 
Fonter,  Samuel,  Luke  Smith,  and  James  Jewitt  Manchester, 
Cotton  Spinners,  &c.    Chrke  k  Mtdtu^f,  Lincoln's  Inn 
Fields;  Messrs. /.m/;  Manchester. 
'  Green,  John  Harry,    Finch  Lane,  London,  BUI  broker. 
Tuner,  Basing  Lane,  Bread  Street  i  Grukam,  Off.  Ass. 
Gore,  Heni^,  Liverpool.  Merchant.    Htmpumt  Manchester) 

liolden,  Liverpool ;  or*  ^ifim^oa  &  Co.,  Bedford  Row. 
Green,  James,  Cheltenham,  Gluucester,  Draper  At  Mercer. 

Belcktr,  Off.  Ass. j  Tamer,  Basing  Lane,  Bread  Sticct. 

Gould,  Wm.,  Star  Court,  Rosemary  Ljtne,  Ale  k  Porter 

Brewer.    Bod^,  Tokenhouse  Yard ;  tVaUhmuai,  Off.  Ass. 

Godson,  Stephen,  Devoiuhire  Street,  Bishopsgate,  Wine 

Merchant,    ilsloii.  New  Broad  Street  t  Gnaimm,  Off.  Ass. 

Gunneil,   Edmund,   Newbury,   Berks,   Fellmonger.     Pta- 

miger,  Newbury }  PtorJcer,  St.  Paul's  Churchyard. 
Harding,  John,  Kensington  Canal  Basin*  Kensington,  Mid. 
diesex.  Timber  Merchant.    J?<hMinfs,  Great  James  Street, 
Bedford  Row. 
Ilallam,  John,  Joseph,  and  Thomas,  Nottingham,  Builders 
and  Cabinet  Maken.     CarsAam,  Nottingham }  Gregory, 
Clement's  Inn. 
Kamrr,  Tho.,  Huddersfield,  York,  Wuolstapler.    Clarke  k 
Afer/cn/A  Lincoln's  Inn  Fields,  IVkUektad  k  Co,,  Hud- 
«ienfield. 
Harris,  Geo.,  Winchesrer  Hotase,  Bn»ad  Street,  London, 
Corn  Factor.     Grcea,  Off.  Ass.;  Attn  k  UwrriM,  Fut- 
nival's  Inn. 
H  ansom,  Joseph,  and  Edward  Welch.  Birmingham,  Builders. 
Haretjf  k  Wood,  Lincoln's  Inn  Fields;  Amorw  k  CoUb, 
Throgmorton  Street  I    Bar/ow,  jun.,  Birmingham;  or, 
Parke$  &  Brajf,  Birmingham. 
Hocknell.  Geo.,  Stone,  Stafford,  Innkeeper.    Hole*,  Leek ; 

Bumckt,  Thavie's  Inn. 
Hunt,  Ihu.,  St.  Mary  Axe,  Bookbinder  &  Stationer.    Ed- 
tranlt.  Off.  Ass. }   Neitbon,  Oreat  Carter  Lane,  Doctors' 
Commons. 
Hill,  Wm..  Cradley,  Worcester,  Nail,  Trace,  k  File  Mann- 

facturer.    Clown  k  Co.,  Temple  i  Cost's,  Stourbridge. 
Hartley.  Uobert,  and  Richard  Smith  Farr,  Saint  John  Street. 
West  Smithfield,  Chemists  k  DruggisU.    Gr«om,  Off. 
Ass. !  Aaton,  New  Broad  Street. 
Hinde,  Wm.,  Liverpool,  Drysalter.  Oil  At  Color  Merchant. 

Bottom,  Austin  Friars;  Xofek  Co.,  Liverpool. 
Ireson,  Francis,  Beverley,  York,  Dealer,      ijambtrt,  John 

Street,  Bedford  Row )  Shepherd  k  Co.,  Beverley. 
Isaac,  Frederick  William,  Charlotte  Street,  Fitxroy  Square, 
Musical  Instrument  Maker.  Gibtom,  Off.  Ass. ;  HaU, 
Air  frtrr et,  Piccadlllv. 
Le^gard,  Edward,  Miriicid,  York,  Seed  Crasher  and  Oil 
Merchant.  Van  Sundaa,  Old  Jewry;  Jaamb  k  Co., 
Huddemfleld. 


■  Agent  k 
,  Liiiooln'i  hui ; 
CoaiMa,  Off.  Ass. 
Lcgg,  Kichard,  Exeter,  Coal  Merchant.     Adlim^toa  k  Co^ 

Bedford  Row;  FarJoa^,  Northerahay, Exeter. 
Mandy,  John,  Amesbury,  Wilts,  Draper  At  Grocer,    ifsac 

Moa,  Salisbury ;  Newtom,  South  Square. 
Moscrop,  John,  Manchester,  Joiner  k  Builder.      Seddoa, 

Manchester;  Joknaonk  fFealA^roli, Temple. 
Makin,  Robert, sen.,  Robert  Makin,  jun.,  k  William  Makin, 
Liverpool,  Corn  Merchants.       Heye$  k  Co.,  Prescou ; 
AdUmgtou  k  Co.,  Bedford  Row. 
Mawbey,  William,  Edgeware,  Com  Dealer.     Abbott,  Off. 
Ass. ;  Parather  k  Co.,  London  Street,  Fenchurch  Street. 
Middleton,  John,  Stockport,  Chesta*.  Cotton  Manufacturer. 
Buck,  Veralam  Buildings,  Gray's  Inn ;   Lngord  k  Co... 
Heaton  N  orris. 
Mason,  William,  West  Butterwick,  Lincoln,  Draper,  Gro- 
cer, Aic.       Aoyacr,  Norfolk  Street,  Stmnd ;    HotriHt, 
West  Butterwick. 
NichoU,  Thomas.  Wakefield,  York,  Bookseller.    Seott,  Un- 

coln's  Inn  Fields;  IVattoa,  Wakefield. 
Overton,  Charles,  Monk  Frj  ston.  York,  Miller,  Ace.    Slattr, 

York;  Strangewayoa k  Co.,  Barnard's  Inn. 
Oakley,   Robert,  Shrewsbury,  Salop,  Builder.  Ate.      Teotr, 

Shrewsbury :  ClorJce  k  Atedcaljej  Lincoln's  Inn  Fields. 
Prince,  John,  Bath,  Innkeeper.    AdiingUm  k  Co.,  Bedford 

Row;  Bmekellor  k  Co.,  Bath. 
Poulton,  Thomas  Williams,  Bath,  Fruiterer.     AdUagtom  k 

Co,,  Bedford  Row  ;  Bmteheilor  k  Co.,  Bath. 
Penton,  George,    Parch   Farm,   Croydon,  Sorrey,    Caule 
Dealer,  kc,  Cora  Dealer.       Wriglu  k  Co.,  Tokeahotise 
Yard:  Ciarlr,  Off.  Ass. 
Popplewell,  Joseph  Hornbuckle,  Millbank  Street,  West- 
minster. Coal  Merchant.      Grten,  Off.  Ass.;     B^eruy 
Manchnter  Buildings,  Westminster. 
Peanon,  Thomas  Storr,  Leeds,  York,  Linen  Draper.     Hmrd- 

leiek,  Lawience  Lane,  Cheapside ;  Jokaaon,  Off.  Ass. 
Robinson,  John,  Bridge  Street,  Wvstininster,  Boot  mnd  Shoe 
Maker.       Bekker,  Off.  Ass.;   Dom,  Northumberland 
Street,  Strand. 
Riley,  Samuel,  Famley,  York,  Clothier.    Riekardmm,  Leeds  ; 

Riekardoam  k  Co.,  Poultry. 
Rogen,  William,  Chepstow,  Monmouth,  Mercer  k  Draper. 

tValker,  Newport,  Monmouth. 
Reynolds,  James,  Manchester,  Merchant.     Dcatson  At  Co., 

Manchester ;  fPalau/ew  Ac  Co..  Chancery  Lane. 
Schloss,  Albert,   Strand,  Bookseller.      SmoIcs,    Walbrook 

BiiildinKS  ;  WkUmore,  Off.  Ass. 
Swanwick,  William,  Nottingliam,  Innkeeper.      CampM/r 

Nottingham  {  Jokauon  ktVeatkerall,  Temple. 
Scrivener,  Thomas,  Mark  Lane,  London,   and  Wapping, 
Middlesex,  Cora  Dealer.    .^aMics,  Walbrook  Buildiap; 
C/ar4r.  Off.  Ass. 
Snuggs,  William,  Vanxhall,  Sorrey,  Builder.     Gibaom,  Off. 

Ass. ;  ^'lamsoa,  Ely  Place. 
Stevens,  William,  jun..  Old  Jewry,  Auctioneer.    Bakker, 

Off-  Ass. ;  fyalm%lejf  k  Co.,  Chancery  Lane. 
Salter,  James.  Potde,  Twine  Manufacturer.    J>mr&mtt  Poole; 

Pox,  Finsbury  Circus. 
Saunders,  Estridge,  Biimtncham,  Tailor.     Ifortom  Ac  Co., 

Gray's  Inn  Square;  Rielm4$,  Birmingham. 
Thom  pson,  W  illiam,  W  itney,  (teford.  Coach  maker.    RoHa- 

soB  At  Co.,  Charter  Houee  Square ;  JDudtej/,  ilxford. 
Thompson,  Joseph,  Sheffield,  York,  Grocer.    Roi*grr$,  De- 
vonshire Square,  Bishopsgate  Street ;  Viektn,  bheffield. 
Thompson.  George  Thomas,  Bishopsgate  Street,  Daaler  in 
Snuff  Ac  Tobacco.     Grftn,  Off.  Ass.;    Hodgtom,  Broad 
Street  Buildinn. 
Thorpe,  Matthew,  Spalding,  Lincoln,  Merchant,     fllllaaau, 

Verulam  Buildings,  Gray's  Inn ;  JBoaner,  Snaldinf. 
Turton,  John,  Birmingham,  Spoon  Maker.     Ifortom  Ac  Co., 

Gray's  Inn  Square;  Harrinm,  Birmingham. 
Turner,  Robert  John,  Norwich,  and  of  Catton,  Norfolk,. 
Money  Scrivener.      Bignotd  k  Co.,  New  Bridge  Street, 
Blackmars,  and  Norwich. 
Williamson,  Georxe,  Ivanghoe,  BuckSfBaker.    Bekher,  Of. 
Ass.<  GiNjper,  LeightonBunard,  Bcdi;  WiUiamakBt- 
tkell,  Lincoln's  Inn  Fields. 
West,  Robert  Athow,   Leeds,  York,  Draper.      Jokmm  k 

fVeatktrall,  Temple ;  Measrs.  IVood,  Manchester. 
Watson,  Walter,  Bringiown,  near  St.  Asaph.  Flint,  Timber 
Merchant.       Let^  George  Street,   Mansion  House; 
Leather,  Liverpool. 
Wyatt,  Charles,  Banbury,  Oxford,  Innkeeper.    Gclk§  k  Co,, 

Banbury  t  Mefriek  Ac  Cor,  Red  Lion  Square. 
Weaver,  Thomas,  South  Street,  SpitalAelds,  Cheesemonger. 
Abbott,  Off.  Ass.;     Pearson  Ac  Co,,  Old  Broad  Street 
Buildings. 
Wilson,  John,  Livernool,  Upholsterer,  Ace.     Blaekuoekk 

Baacr,  Temple }  Brafrner,  Liverpool. 
Webb,  Frederick,   Fleet  Street,  Kobe  Maker.     Sudmrn^ 

Thr^morton  Street ;  Ciark,  Off.  Ass. 
Walter.  Samuel  Elliot,  Ironbridge,  Madeley^  Salon,  Printer, 
Stationer,  and  Auctioneer.     CiorAte  Ac  Medeatf,  Uncoln'a 
Inn  Fields;  CoUim$  At  Co.,  Much  Wenlock. 
Wobkey,  William,    Upper  St.  Martin's  Lane,  Ylctuallcr. 

Gibtoa,  Off.  Au. }  Tusoa  Ac  Co.,  Coleman  Street. 
Wake,  Marmaduke,  Wapping,  Middlesex,  Chain  and  An- 
chor Smith.    Danfofd,  George  Yard,  Lombard  Street; 
Wkttmoro,  Off.  Ass. 
Warren,  John  WIttewronge,   Blandford,   Dorset,  Draper. 
Groom.  Off.  Am.  ;  Tamer,  Basing  Lane. 
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Ptertinet^  et  nescire  malom  est,  agitamas. 


HORAT. 


SKETCHES  OF  THE  BAR. 
No.  VI. 


MB.  HBALB. 

Wb  have  to  record  the  death  of  a  gentie- 
man,  who,  although  he  has  retired  from  the 
profession  for  some  years,  is  still  perfectly 
remembered  by  all  those  who  hare  known  the 
Court  of  Chancery  for  any  length  of  time. 

Mr.  Heald  was  for  many  years  a  leading 
Counsel  in  the  Courts  of  Equity,  as  well  in 
talents  as  business.  He  was  bom  in  the 
year  1775,  and  was  a  native  of  Homcasde, 
in  Lincohishire,  where  his  fiEuauly  had  long 
resided.  His  paternal  descent  was  strictly 
professional,  both  his  Neither  and  grandfather 
having  been  eminent  solicitors  of  that  place. 
He  received  his  University  education  at 
Trinity  College,  Cambridge,  and  afterwards 
came  to  London,  and  was  entered  of  Gray's 
Inn.  He  became  the  pupil  of  Mr.  King, 
an  eminent  equity  draftsman  of  his  day, 
and  was  called  to  the  bar  in  1802. 

He  very  soon  distinguished  himself,  and 
although  he  was  at  times,  in  his  earlier 
years,  led  avray  from  the  toils  of  his  pro- 
fession by  the  gaieties  of  social  life,  yet  he 
continued  to  advance  both  in  reputation 
and  employment.  In  1819  he  received  a 
silk  gown  from  Liord  Eldon ;  and  he  found 
himself  fiilly  justified  by  the  event,  in  taking 
this  important  step  in  his  profession.  He 
fully  maintained  his  place  among  the  King's 
Counsel  of  the  Court  of  Chancery,  and  en- 
joyed a  very  considerable  practice  to  the 
time  of  his  retiring  from  the  profession. 

As  an  advocate,  he  had  in  many  respects 
no  superiors.     He  was  fluent  in  address, 

KO.  ccix. 


ready  both  to  attack  and  defend,  and  bold 
and  energetic  in  the  cause  of  his  client.  A 
sly  humour  was  constantly  peeping  out 
amidst  graver  matter ;  and  we  have  hardly 
ever  heard  his  equal  in  the  statement  of 
long  details  of  fiacts  or  proceedings,  which 
he  enlivened  in  a  manner  peculiarly  his  own. 
Although  his  temper  was  playful,  his  judg- 
ment was  steady.  He  was  a  safe  Counsel 
to  confide  in.  He  was  rarely,  if  ever,  led 
away  into  intemperate  admissions  or  decla- 
rations :  on  the  contrary,  he  was  wary  and 
cautious.  If  his  learning  was  not  profound, 
it  was  generally  sufficient  for  his  purpose ; 
and  his  mode  of  parrying  the  attacks  of  the 
opposite  side  will  be  remembered  by  all  who 
ever  saw  him  engaged  in  the  conduct  of  a 
cause.  As  a  professional  man,  he  was  much 
liked  by  the  members  of  his  own  body,  and 
he  has  been  proportionately  regretted. 

In  person  he  was  handsome,  and  his  fiEice 
and  expression  were  highly  prepossessing. 
He  retained  the  accent  of  his  native  coun« 
try,  but  it  frequently  rather  heightened 
than  diminished  the  effect  of  his  addresses. 
In  early  life  he  had  paid  considerable  atten- 
tion to  general  literature,  and,  as  we  have 
heard,  published  a  humorous  poem  on  a 
ludicrous  dispute  between  two  Scotch  phy- 
sicians. 

He  married  late  in  life,  having  remained 
a  bachelor  until  the  month  of  August  in  the 
year  1825 — thus  labouring  for  many  im- 
portant years  of  his  life  under  the  disadvan- 
tage of  celibacy.  He  was  then  united  to 
Miss  Emma  Trafibrd,  the  daughter  of  S. 
Trafford,  Esq.  of  Wroxham  HaU  in  the 
county  of  Norfolk.^    Affection,  the  only  true 
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foundation  for  engagements  of  this  nature, 
directed  his  choice;  and  his  nariiage, 
whilst  it  lasted,  was,  we  believe,^  a  very 
happy  one.  In  January  1828,  liowever, 
Mr.  Heald  had  the  misfortune  to  lose  his 
wife,  an  event  which  so  aifected  him  that  he 
retired  from  the  profession  in  the  midway, 
we  may  say,  of  his  presumed  career.  Since 
this  period  he  has  lived  retired ;  aud  he  died 
'  on  the  18th  of  May  last;  aged  59.  He  was 
buried  by  the  side  of  his  wife,  at  Homcastle. 
He  had  two  children  by  his  marriage ;  a 
son,  who  is  now  about  six  years  of  age,  and 
a  daughter,  who  died  an  infant.  He  has 
also  left  a  brother.  Dr.  Heald,  a  physician 
in  practice  at  Spalding,  and  a  maiden  sis- 
ter. 


THE  DEBATE 
ON  THE  INNS  OF  COURT. 


We  have  abstained  from  any  thing  but  a 
mere  allusion  to  the  late  debate  on  the  Inns 
of  Court  (Tuesday,  May  13th)r  as  we  had 
hoped,  ere  this,  to  have  been  in  possession 
of  the  decision  of  the  Select  Committee  ap- 
pointed to  consider  the  case  of  Mr.  Harvey. 
As,  however,  from  circumstances  which 
have  'since  occurred,  this  will  probably  be 
not  immediately  known,  we  shall  briefly 
again  advert  to  a  subject  which  we  have 
frequently  considered — the  present  S3^tem 
of  legal  education,  as  it  obtains  in  the  Inns 
of  Court,  and  the  present  disposition  of  the 
revenues  of  these  societies.  We  have  al- 
ready given  our  opinion  as  to  Mr.  Har- 
vey's matter  ^,  and  we  shall  not  at  present 
resume  its  consideration.  He  has  chosen  a 
non-professional  tribunal;  and  we  are  willing 
to  hope  that  he  may  me^  with  more  favour 
from   it   than  he  has  received  from  the 


followinsf  lines  were  posted  up  in  the  Lord 
Chancellor's  Court. 

To  Hymen's  Court 

Did  H  •  •  •  d  rewMt, 
yice  quit,  and  poor  Lord  E  •  •  ♦  n  : 

Who  then,  I  pray. 

Will  dare  to  say. 
In  this  he  has  not  well  done  ? 

Some  who  sit  here 

Will  blame,  I  fear. 
The  act,  and  much  deride ; 

But  if  in  this 

H  •  *  •  d  does  amiss. 
An  issue  will  decide. 

b  7  L.  0.209. 


Benchers  of  the  Inner  Temple  and  the 
Judges ;  but  we  suppose  that  if  the  Com- 
mittee decide  against  him,  or  decline  the 
further  consideration  of  the  case, — which, 
we  have  heard,  may  be  the  restdt  of  their 
deliberations,— he  will  hardly  carry  the  en- 
quiry further. 

Our  present  purpose,  however,  is  to  state 
the  progress  of  the  general  question,  and  to 
advert  to  what  was  said  upon  it  in  tlie 
House  of  Commons.  Mr.  O'Connell's  mo- 
tion was  "  that  a  Select  Committee  be  ap- 
pointed to  inquire  into  the  practice  observed 
by  the  four  Inns  of  Court,  and  also  by  the 
King's  Inns  in  Dublin,  upon  the  applicatkm 
of  persons  to  be  admitted  Students,  and  to 
be  called  to  the  Bar,  and  also  to  inquire 
into  the  revenues  of  each  Inn,  and  the  ap- 
plication thereof."  This  was  unquestion- 
ably the  proper  subject  for  the  consideration 
of  the  Committee ;  however  the  House  was 
persuaded  to  limit  its  inquiries  to  the  case 
of  Mr.  Harvey :  but  still  the  general  ques- 
tion came  under  discussion.  The  speech  of 
Mr.  O 'Council,  although  a  powerful  one, 
was  not  calculated  to  make  the  right  im- 
pression. It  was  the  address  of  an  advocate 
on  behalf  of  Mr.  Harvey,  and  dealt  with  the 
abuses  of  the  present  system  only  so  far  as 
they  related  to  the  alleged  grievance  of  that 
gentleman.  He  left  entirely  untouched  the 
existing  mode  of  qualifying  persons  to  be- 
come members  of  die  profession  of  the  law, 
and  the  disadvantages  which  thereby  arise 
to  the  profession  and  the  public.  He  entirely 
feuiled  to  point  out  in  what  way  the  present 
revenues  of  the^  Inns  of  Court  are  misapplied. 
He  indulged  in  a  strain  of  idle  declamation, 
which  contained  no  new  point,  and  which 
left  the  question  where  he  found  it. 

He  was  opposed  by  Sir  James  Scarlett, 
who  had  in  £act  nothing  to  answer.  He 
objected  to  any  inquiry  into  the  amount  of 
the  funds  or  property  belonging  to  the  Inqs 
of  Court  Tliese  were  (he  said)  as  much 
private  property  as  the  estate  of  any  gentle- 
man in  the  Houm  ;  but  he  contented  him- 
self with  this  genoral  declaration,  without 
attempting  to  prove  it.  Now  it  has  been 
distinctly  shewn  in  these  pages  that  the 
property  of  the  Inns  of  Court  was  given  to 
them,  not  only  for  the  benefit  of  ti^  whole 
body,  but  for  the  puxpoee  of  carrying  on  a 
particular  mode  of  l^al  education,  which  is 
not  now  pursued.  We  have  proved  that 
the  revenues  of  the  Inns  of  Court,  if  not 
misapplied,  are  diverted  from  the  objects 
they  were  intended  to  promote ;  and  that 
this  alienation  of  them  is  not  a  mere  imagi- 
nary grievance,  but  is  attended  with  posi- 
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tive  and  extefuuve  evils.  It  was  well  there- 
fore for  Sir  James  Scarlett,  that  Mr.  O'Con- 
nell»  in  hallooing  the  popular  cry  on  the  sub- 
ject, entirely  overlooked  the  substantial  me- 
rits of  the  question.  They  are  not  to  be 
answered  by  generalities.  The  rights  of 
property  are  inviolable :  but  this  is  a  ques- 
tion of  trust.  The  cestui  que  trusts  have  an 
undoubted  right  to  see  how  their  funds  are 
applied.  The  Benchers  are  trustees,  and 
are  bound  to  account  for  their  dealings  with 
the  trust-property,  which  has  been  proved 
to  be  at  present  improperly  applied  ^.*  We 
cannot  tiierefore  allow  the  question  to  be 
blinked  by  a  reference  to  truisms,  uttered 
with  a  grave  foce  and  impomng  manner.  If 
a  defence  of  this  nature  were  ever  available, 
assuredly  this  is  not  the  time  for  it.  When 
the  most  ancient  and  hallowed  of  our  insti- 
tutions is  undergoing  revision,  and  is  to  be 
brought  back  to  its  original  foundation,  it 
is  surely  absurd  to  contend  that  the  Inns  of 
Court  are  to  escape  the  same  inquiry  by  an 
evasion  of  this  nature.  We  venture,  there- 
fore, to  repeat  our  demand  for  it ;  and  we 
earnestly  exhort  some  independent  member 
of  the  House  of  Commons,  forst  to  make 
himself  master  of  the  subject,  and  then  to  de- 
mand the  prosecution  of  the  investigation. 

The  succeeding  speakers  in  the  debate 
confined  themselves  almost  entirely  to  the 
particular  case  of  Mr.  Harvey,  and  to  the 
present  powers  of  '^the  Benchers,  which,  as 
they  have  been  declared  excessive  by  the 
Common  Law  Commissioners,  and  must  be 
speedily  limited,  need  hardly  have  engaged 
the  attention  of  the  House.  It  was  the 
Solicitor  General  who  proposed  that  the  en- 
quiries of  the  Committee  should  be  confined 
to  Mr.  Harvey's  case,  on  the  ground  that  as 
the  subject  of  the  Inns  of  Court  had  just 
been  before  the  Common  Law  Conmiission- 
ers,  who  had  made  their  report  on  it,  it  was 
useless  to  bring  it  before  a  Committee.  But 
it  must  be  remembered  that  the  report  of 
the  Commissioners  is  incomplete;  that  in 
fiict  they  were  not  directed  to  inquire  into 
the  application  of  the  revenues  of  the  Inns 
of  Court,  or  the  present  system  of  legal 
education,  and  that  a  Select  Committee  of 
the  House  of  Commons  was  in  many  re- 
spects the  fittest  body  that  could  be  found 
to  investigate  and  sctde  the  question.  We 
hope  still,  therefore,  that  it  will  come  before 
such  a  tribunal ;  and  if  the  subject  be  only 
properly  and  fully  examined,  we  have  no 
doubt  cMf  the  result. 


c  See  the  series  of  articles  on  the  subject  in 
our  third  and  fourth  volumes. 


REVIEW. 

A  Practical  Digest  of  the  Law  of  Scotland, 
supported  by  Authorities,  By  Alexander 
Macallan,  Esq.,  Member  of  the  Faculty 
of  Advocates.  With  an  Appendix,  con- 
taining Tables  of  Fees  of  Conveyancing  and 
General  Agency,  and  Rules  applicable 
thereto,  as  approved  by  the  Society  of 
Writers  to  the  Signet,  SfC.  *c.  Third 
Edition,  greatly  enlarged.  London: 
H.  Butterworth,  1834. 

Wb  have  occasionally  directed  the  attention 
of  our  readers  to  the  laws  of  Foreign  Coun- 
tries, and  have  noticed  those  of  Scotland  in 
particular.  In  the  changes  which  are  pro- 
jected in  our  own  laws  we  have  been  fre- 
quently referred  to  those  of  our  northern 
neighbours;  and  the  constant  intercourse 
which  takes  place  between  the  two  parts  of 
the  country,  often  renders  it  necessary  to 
be  acquainted  with  the  differences  which 
exist  la  the  administration  of  justice  in  the 
several  ends  of  the  island. 

To  the  English  lawyer  the  forms  and 
language  of  the  Scottish  Courts  are  almost 
as  much  unknown  as  are  the  technical 
parts  of  the  law  to  persons  who  have  never 
belonged  to  the  profession.  Yet  some  ge- 
neral information  on  the  subject  of  legal 
proceedings  in  Scotland  is  obviously  neces- 
sary to  the  English  practitioner.  We  are 
therefore  glad  of  the  opportunity  to  recom- 
mend the  volume  before  us,  as  containing, 
within  moderate  com})ass,  all  that  can  usu- 
ally be  required ;  and  the  authorities  to  which 
it  refers  will  supply  the  rest. 

We  shall  give  an  outline  of  the  contents 
of  the  volume  (somewhat  varied  from  the 
method  of  the  author),  and  on  a  future  oc- 
casion advert  to  some  of  the  subjects  it 
comprises,  which  are  likely  to  interest  our 
readers,  and  more  particularly  that  part 
which  relates  to  the  retainer,  the  duty,  re- 
sponsibility, rights  of  lien,  &c.  of  profes- 
sional  agents. 

1.  Civil  or  municipal  law  of  Scotland. 

2.  Guardianship  of  Tutors,  Tutors  nomi- 
nate— tutors  of  law — tutors  dative — ^tutor  ad 
litem — factor  loco  tutoris — curators — duties  of 
tutors  and  curators — privileges  of  minors. 

3.  Guardianship  of  Persons  not  Minors,  Cu- 
rators of  idiots  and  furious  persons — factor 
loco  absentis — curator  bonis — bonds  of  inter- 
diction. 

4.  Marriage.  Who  may  marry— constitution 
of  marriage  in  Scotland — constitution  of,  by 
the  law  of  England — fus  mariti — obligations 
of  husbands— coaditioQ  of  wife— donations  be- 
tween husband  and  wife — aliment  of  wife— 
aliment  of  children — voluntary  separation — 
judicial  separation — extravagant  wife — bank- 
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nipt  husband — provUions  to  wives  and  cliil- 
dren— dissolution  of  marriage — Ay  death — 
within  a  year,  and  without  a  chud  being  born — 
beyond  a  year,  and  attera  child  has  been  born 
-^^oods  in  coitiinunion— ^'u«  relict  a:,  legitim, 
and  dcad'«  p.irt-^isposal  of  heritage — when 
debts  have  been  left  hy  the  deceased—//^  divorce 
■—-on  the  ground  of  adultery-— consequence — 
on  the  ground  of  wilful  desertion-— conse- 
quence-^dissolution  of  marriages  contracted 
in  England. 

6.  Natural  Children,  Paternity  of*—cu8tody 
and  aliment  of— civil  rights  of. 

6.  Master  and  servant — master  and  appren- 
tice. 

7.  Property,  Heritable  property — moveable 
property. 

8.  Succenion,  Intestate  succession — to  the 
heritable  rights  of  one  dying  without  a  settle- 
ment—^/w*  representatienit — conquest — move- 
ables of  one  dying  without  a  settlement — col- 
lation— testate  succession — heritage — entails 
—prohibitory  clauses — ^irritant  and  resolutive 
clauses — strict  entails-^-moveables—executors 
and  administratorsof  wills— death  bed — gene- 
ral rules — English  rules— to  the  heritable  or 
real  property  of  an  iutestate-^testate  succes- 
sion— creditors — executorsand  administrators. 

9.  Active  and  pas  five  Titles.  Heritage — 
heirs  entering  upon  inventories — moveables— 
▼itious  intromission. 

10.  Bonds,  Personal— heritable— heritable 
bonds — bonds  and  dispositions  in  security — 
general  rules  with  regard  to  heritable  securi- 
ties. 

11.  Game  Laws,  Qualification  to  kill  game-^ 
laws  for  the  preservation  of  game— muirburn — 
trespassing  in  pursuit  of  game  during  day-— 
killing  game  by  night. 

12.  Salmon  Fishinfj^s.  Preservation  of  salmon 
fishings— Tweed  fisheries. 

13.  Landlord  and  Tenant,  Lease  of  a  farm — 
rights  and  obligations  of  landlord — rights  and 
obligations  of  tenant — general  rules — assig- 
nees and  sub-tenants — rent — heirs  and  dispo- 
nees  of  landlord — removing  of  tenants — bank- 
ruptcy of  tenant— landlords  hypothec — over 
the  crop— over  the  catile — over  the  crop  and 
stocking  of  sub-tenant — Please  of  a  house — 
rights  and  obligations  of  landlord  and  tenant — 
rent—  removing — landlord's  hypothec — shops, 
&c. — tacit  relocation. 

14.  Partnership,  Rules  between  partners — 
rules  between  partners  and  the  pubHc — nomi- 
nal partners — dormant  partners — one  person 
trading  under  a  firm — a  partnership  carried 
on  under  one  name — stock  of  the  company — 
how  companies  prosecute— how  to  prosecute 
companies — how  to  prosecute  partners— disso- 
lution of  partnership — bettveen  the  partners 
themselves  —  between  the  partners  and  the 
puhlic. 

16.  Sale,  Heritage — moveables — subject  not 
delivered  nor  price  paid— risk  between  buyer 
and  seller — delivery — ^payment — payment  be- 
fore  delivery — delivery  before  payment— bank- 
ruptcy  — stoppage  in  transitu—fnMA — condi- 
sions — rejection  of  goods  by  purchaser. 

16.  Maritime  Laws.    Property  in  idiips — 


transference  of  property — ship-husband — roa»< 
ter  or  captain — seamen — freighting — bills  of 
lading  and  risks  of  voyage— collision  of  ships 
— ^risks  at  landing — selling  of  goods  at  sea- 
payment  of  freight— passage  money — wharfage 
— ^bottoming — respondentia  pilots-demurrage 
— average — particular  average — salvage. 

1 7*  Insurance,  Marine  insurance — ^life  insu- 
rance—fire insurance. 

18.  Banks,  Bank-agents.  • 

19.  Bankruptcy  ana  Insolvency,  Bankruptcy 
-^-consequences  of  bankruptcy — insolvency- 
consequences  of  insolvency. 

20.  Mercantile  sequestration.  Persons  liable 
to  sequestration — persons  not  liable  to  se- 
questration— grounds  of  sequestration— elec- 
tion of  interim  factor  and  trustee  —  interim 
factor— trustee— dividends — ranking  of  cre- 
ditors— creditors  holding  separate  securities- 
compounding  of  claims — taking  np  leases- 
law  suits,  &c. — commissioners  —  bankrupt- 
personal  protection  —  composition  with  c^^ 
ditors-Mlischarge  of  bankrupt — aliment  to 
bankrupt — creditors — ^transactions  with  bank- 
rupt — payment  —  arrestments — dividends — 
— sale  of  outstanding  debts — rem  oval  of  trustee 
heritable  creditors  ^ —  commission  or  fiat  of 
bankruptcy  in  England. 

21.  bills  of  Exchange  and  Promissory  Notes. 
Consideration — stamn — ^parties  to  bills  —  ac- 
ceptance— blank  bills — alteration  of  bills- 
cautioners— procuration— drawer  and  acceptor 

—  indorsation  —  acceptor  and  indorsee  of 
drawee— drawer,  acceptor,  and  indorsee  of 
drawer — bill  with  a  number  of  indorsees — ^fraud 
and  mala  fides — ^bills  lost  or  stolen — ^paymeat 
—discharging  particular  indorsees  —  accept- 
ance and  payment  supra  protest  —  renewing 
the  bill  or  giving  time — bankruptcy — ^negoda- 
tion — presentment  for  acceptance  —  term  of 
payment  and  days  of  grace — presentment  for 
payment — protest — notice  of  dishonor — dili- 
gence —  foreign  bills — ^promissory  notes. 

22.  Caationers,  Cautioners  for  the  payment 
of  money — cautioners  for  the  performance  of 
an  act— <;autioners  for  an  agent  or  officer- 
cautioners  for  a  bank-agent — cautioners  for  a 
trustee— cautioners  for  a  messenger — caution- 
ers  for  a  notary — cautioners  for  cash  credits— 
guarantee. 

23.  Carriers,  Innkeepers,  9fc. 

24.  Mercmtile  Factors  and  Agents,  Rules 
between  principal  and  factor — rules  betwcca 
principal  and  third  parties  transacting  with 
factor — bankruptcy  or  factor. 

25.  Tiends,  Stipends,  Manses  and  Gle6et, 
Tiends — proprietors  of  tiends — ^valuation  of 
tiends — sale  of  tiends — stipend — augmentation 

—  modification — ^locality — tiends  exhausted- 
manses — ^glebes. 

26.  Actions  or  Law  Suits,  Summons,  de- 
fences, dilatory  and  peremptory,  vague  or  ir- 
relevant summons — vague  or  irrelevant  de- 
fences—closing the  record  on  the  sommons 
and  defences — condescendence  and  answers- 
revised  condescendence  and  answers — orders 
and  prorogations— disposal  of  the  cause. 

27.  Arbitration  or  Submissions  and  Decrees 
Arbitral,  Submissions— decrees — arbitral  sub- 
missious — verbid  submissions. 
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.  28.  Recovery  of  Small  Debie. 

29.  Evidence,  Heritage — a  probative  wri- 
ting— locus  p€eniieni%€e — rei  inierventtu — ^holo- 
graph  writings — when  one  cannot  write  or 
subscribe — moveables  —  special  cases — privi- 
ledged  writings. 

30.  Trust  Deeds,  Trustees — creditors. 

31.  jissignations.   Of  money  or  debt  —  of 
goods — assignations  retenta  possessione — reput- 
ed oivnership. 

32.  Bargains  and  Agreements. 

33.  Construction  and  Extinction  of  Debt, 
Compensation. 

34.  Agents  and  Clients,  Employment — duty 
and  responsibility  of  agent — ^hypothec  and  lien. 

35.  Rights  and  Titles,  Heritable — ^titleofan 
heir — titie  of  a  singular  successor — title  of  a 
purchaser  of  land — ^nature  of  the  sasine — char- 
ter of  confirmation — resignation  —  charter  of 
resignation  and  confirmation — preneral  rules — 
rights  of  the  superior— consolidation  of  pro- 
perty and  superiority  —  searches  of  incum- 
brances — moveables. 

36.  Diligence  or  Execution.  Real  diBgence 
— ^Inhibition — adjudication — adj udication  for 
debt  —  adjudication  in  security-* ranking  of 
adjudications — adjudications  in  implement— 
poinding  of  the  ground — action  of  mails  and 
duties — ranking  and  sale — ^personal  diligence 
— arrestment  —arrestee — ^what  may  be  arrrested 
—  forth  coming — multiplepoinding —  loosing 
of  arrestments  —  ranking  of  arrestments  in 
bankruptcv — homing  —  caption  —  poinding — 
ranking  of  poindings — ^apprehension  of  debtors 
in  meditntione fugte, 

37.  Relief  oj  Prisoners  for  Debt,  Bill  of 
health  or  sick  bill — act  of  grace  or  the  aliment 
of  prisoners — cessio  bonorum — the  sanctuary. 

38.  Suspensions  and  Interdicts, 

39.  Prescript fons.  Prescription  of  forty 
years — positive — negative — vicennial,  or  twenty 
years  prescription— decennial,  or  ten  years  pre- 
scriptions-septennial, or  seven  years  |)rescrip- 
tlon — sexennial,  or  six  years  prescription — 
quinquennia],  or  five  years  prescription — trien- 
nial, or  three  years  prescription — ^interruption 
of  prescription  —  forty  years  prescription — 
shorter  prescriptions. 

40.  Election  Laws.  House  of  Lords — House 
of  Commons — county  voters — ^town  voters — 
claims — publication  of  claims  —  objections — 
disposal  of  claims  and  objections — registered 
voters — ^appeals — objections  to  registered  vo- 
ters—  elections — councillors  and  magistrates 
of  burghs— councillors — magistrates. 
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TRAM8FVR  OF   PKOPBRTT. 

This  is  a  bill  "Xo  facilitate  the  Transfer  of 
Property  by  Deed.''  The  preamble  does  Uttle 
more  than  repeat  the  title,  stating  merely  that, 
"  for  simplifying  and  facilitating  the  assurance 
of  property  by  deed,"  it  be  enacted, — 

1st.  That  the  words  and  expressions  herein- 
after mentioned^  which  in  their  ordinary  signi- 


fication have  a  more  confined  or  different 
meaning,  shall  in  this  act,  except  where  the 
nature  of  the  provision  or  the  context  of  the- 
act  shall  exclude  such  construction,  be  inter- 
preted as  follows :  (that  is  to  say,)  the  word 
"  land "  shall  extend  to  manors,  advowsons, 
messuages,  lands,  tithes,  tenements  and  here- 
ditaments, whether  corporeal  or  incorporeal, 
and  to  any  undivided  share  thereof,  and  to  any 
estate  or  interest  therein ;.  the  word  "  free^ 
hold  "  shall  extend  to  customary  freehold,  or 
such  customary  land  as  will  pass  by  deed  and 
not  by  surrender  f  the  word  "  conveyance " 
shall  extend  to  a  feoffment,  grant,  release,, 
surrender,  or  other  assurance  of  freehold  land ; 
the  word  "person"  shall  extend  to  a  body 
politic^  corporate,^  or  collegiate,  as  well  as  an 
individual;  and  every  word  importing  the 
singular  number  only  shall  extend  and  be 
applied  to  several  persons  or  things  as  well  as 
to  one  person  or  thing,  and  every  word  im- 
porting the  masculine  gender  only  shall  ex- 
tend and  be  applied  to  a  female  as  well  as  a. 
male. 

2dly.  That  every  person  may  convey  by  any 
deed,  without  livery  of  seisin  or  a  prior  bar- 
gain and  sale,  all  such  freehold  land  as  he 
might  before  the  passing  of  this  act  have  con- 
veyed by  lease  and  release,  and  every  such 
conveyance  shall  take  effect  as  if  the  same 
land  had  been  conveyed  by  lease  and  release. 

3dly.  That  every  person  may  convey  by  any 
deed  all  such  contingent  or  executory  estate 
or  interest  in  freehold^  copyhold  or  leasehold 
lands,  as  he  might  dispose  of  by  will. 

4thly.  That  no  deea  shall  be  valid  unless  the 
same  shall  be  signed  as  well  as  sealed,  and 
unless  its  delivery  be  attested  by  one  or  more 
witness  or  witnesses. 

5thly.  That  no  appointment  made  by  deed 
or  writing  (otherwise  than  by  will)  in  exercise 
of  any  power  shall  be  valid,  unless  the  same 
be  executed  as  hereinbefore  is  required. 

6thly.  That  where  by  any  deed  which  shalK 
take  effect  as  an  appointment  in  exercise  of  a 
power,  freehold  land  shall  be  appointed  to  any 
person,  or  to  any  person  and  his  heirs,  to  any 
uses,  such  deed,  unless  a  contrary  intention 
shall  appear  by  it,  shall  be  construed  and  shall, 
take  effect  as  if  the  words  relating  to  such 
first-mentioned  person,  or  to  him  and  his. 
heirs,  had  been  omitted,  and  the  appointment 
had  been  made  at  once  to  the  uses  therein  ex->. 
pressed. 

7thly.  That  it  shall  be  lawful  for  any  person, 
to  convey  or  assign  freehold  or  leasehold  land 
to  himself  or  to  his  wife,  and  such  conveyance 
shall  take  effect  as  if  the  same  had  been  made 
by  a  trustee  after  a  conveyance  or  assignment 
of  such  land  had  been  made  to  him  for  that 
purpose  by  such  person. 

Sthly.  That  neither  the  word  "  grant "  nor 
the  word  "  exchange  "  in  any  deed  shall  have 
the  effect  of  creating  any  warranty  or  cove- 
nant by  implication. 

9thly.  That  no  conveyance  shall  be  voidable 
only  when  made  by  feoffment  or  other  assur- 
ance, where  the  same  would  be  absolutely  void 
if  made  by  release  or  grant ;  and  that  no  feoff- 
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ment  or  other  assurance  shall  create  any 
estate  by  wrong,  or  have  any  other  effect  than 
tlie  same  conveyance  would  have  if  it  were  to 
take  effect  as  a  release,  surrender,  grant  or 
covenant  to  stand  seised  (as  the  case  may  be). 

lOthly.  That  any  two  or  more  persons  pos- 
sessed of  or  entitled  to  any  leasenold  land  or 
chose  in  action^  or  other  personal  property  as 
tenants  in  common^  may  by  deed  declare  that 
they  will  be  joint  tenants  thereof;  and  there- 
upon they  shall  be  possessed  thereof  or  enti- 
titled  thereto  as  joint  tenants  as  if  the  same 
had  been  assignea  to  them  as  joint  tenants  by 
any  other  Person  entitled  thereto. 

llthly.  That  when  any  mortgasfee  of  free- 
hold or  copyhold  land  sluJl  have  departed  this 
life,  and  his  executor  or  administrator  shall  be 
entitled  to  the  money  secured  by  the  mort- 
gage, and  the  legal  estate. in  such  land  shall  be 
vested  in  the  heir  or  devisee  of  such  mortgagee, 
or  the  heir  or  devisee  of  such  heir  or  devisee, 
such  executor  or  administrator  shall  have 
power,  upon  payment  of  the  principal  money 
and  interest  due  to  him  on  the  said  mortgage, 
to  convey  by  deed  the  legal  estate  vested  in 
any  such  heir  or  devisee,  and  such  conveyance 
sliall  be  as  effectual  as  if  the  same  had  been 
made  by  any  such  heir  or  devisee. 

12thlv.  Tjiat  it  shall  not  be  necessary  in  any 
case  to  nave  a  deed  indented,  and  that  a  deed 
not  indented  shall  have  the  same  effect  as  if 
the  same  had  been  an  indenture. 

13thlv.  That  no  disdumer  of  any  land  shall 
be  valid  unless  the  same  be  made  l)y  deed  or 
by  matter  of  record. 

Lastly.  That  this  act  shall  commence  and 
take  effect  from  the  Ist  January,  1835. 


ABOLISHING  ARREST. 

This  is  intituled,  a  Bill  "for  abolishing 
Arrest  on  Mesne  Process,  except  in  certain 
Cases." 

The  preamble  recites,  that  it  is  expedient  to 
abolish  the  law  and  practice  of  arrest  upon 
process  for  the  commencement  of  personal 
actions  in  all  case^,  except  as  after  mentioned ; 
it  is  therefore  proposed  to  be  enacted, — 

That  no  person  shall  be  arrested  or  held  to 
special  bail  upon  any  process  for  the  com- 
mencement of  personal  actions  issuing  out  of 
any  Court  whatsoever,  for  any  cause  of  action 
accruing  upon  or  after  the  Ist  day  of  January, 
1835,  except  for  causes  of  actions  upon  bills 
of  exchange,  promissory  notes,  money  bonds 
conditioned  for  the  payment  of  money  only, 
and  instruments  under  seal  for  the  payment  of 
money,  where  the  cause  of  action  originally, 
and  also  at  the  time  of  issuing  the  process, 
shall  amount  to  twenty  pounds  or  upwards, 
over  and  al>ove  and  exclusive  of  any  costs, 
charges,  and  expenses  that  may  have  been  in- 
curred, recovered,  or  become  chargeable,  in 
or  about  the  suing  for  or  recovering  the  same, 
or  any  part  thereof. 

That  every  affidavit  of  debt  for  holding  to 
spociiil  bail,  made  upon  and  after  the  siud  1st 
day  of  January,  1835,  for  any  cause  of  action. 


except  as  last  aforesaid,  shall,  besides  the  mat- 
ters now  required  by  law  in  such  affidavit, 
state,  that  such  cause  of  action  accrued  b^ore 
the  said  1st  day  of  January,  1835  ;  and  that  in 
default  thereof,  such  proceedings  may  be  taken 
and  had  as  are  now  or  shall  be  bcrealter  taken 
and  had  in  the  case  of  a  defective  affidavit  of 
debt. 

That  it  shall  and  may  be  lawful  for  any  of 
his  Majesty's  Courts  of  Common  Law  at  West- 
minster, or  any  Judge  thereof,  upon  an  appli- 
cation ex  parte,  and  beinr  satisfied  that  any 
debtor  is  about  to  abscond,  in  order  to  avoid 
payment  of  his  debt  or  debts,  or  to  assign  or 
m  any  manner  transfer,  or  cause  or  procure  to 
be  transferred,  his  property  or  anj  part  there- 
of, in  order  to  defeat  or  impede  his  creditor  or 
creditors  in  obtaining  payment  or  satisfaction 
of  their  debt  or  aebts,  to  make  a  rule  or  order 
that  such  debtor  may  be  arrested  and  held  to 
special  bail  for  such  sum  (not  being  leas  than 
twenty  pounds)  as  to  ^  said  Court  or  Judge 
may  seem  fit;  whereupon  such  proceedings 
may  be  had,  and  such  debtor  arrested  and 
held  to  special  bail,  in  the  same  manner  as 
persons  now  are  or  by  the  practice  of  the  said 
Courts  hereafter  may  be  arrested  and  held  to 
special  bail,  by  the  rule  or  order  of  the  Court 
or  a  Judge. 

That  nothing  herein  contained  shall  extend 
to  alter  or  affect  the  authority  of  the  said 
Courts  at  Westminster  or  of  the  Judges  there- 
of, to  make  rules  or  orders  for  holding  to  spe- 
cial bail  as  now  enjoyed  and  exercised  by  them. 


ON  BEQUESTS   FOR  THE  EDUCA- 
TION  OF  ROMAN  CATHOUCS. 


So  great  is  the  difference  in  the  capacities  and 
dispositions  of  human  beings,  that  we  cannot 
wonder  at  the  variety  of  opinions  entertained 
upon  religious  matters,  nor  at  the  pertinaci^ 
wiih  whicli  each  sect  maintains  its  own  rectk 
tude.  Thus,  whether  we  look  at  the  Hindering 
savage  of  the  woods  of  America,  or  at  the 
varied  family  of  cirilized  man,  the  result  is 
the  same.  The  religion  of  each  is  maintained 
and  adhered  to  with  studious  care,  andgriarded 
by  the  most  jealous  watchfulness.  This  b 
peculiarly  observable  in  the  history  of  our  own 
country,  where  we  find  our  statute  books 
abound  with  provisions  to  strengthen  the  es» 
tablished  religion  of  the  state.  Indeed,  after 
so  mighty  a  change  as  was  effected  by  the 
Reformation,  it  was  requisite  to  use  the  great- 
est care  in  passing  laws  calculated  to  give  sta- 
bility to  the  new  order  of  things ;  and  there- 
fore we  find  numerous  statutes  harinfi^  this 
particular  object.  See  23  Hen.  8.  c.  10 ;  37 
Hen.  8.  c.  4 ;  1  Ed.  6.  c.  14 ;  1  Geo.  1.  c.  55; 
where  we  find  various  superstitious  uses  de- 
fined with  the  most  anxious  minuteness,  which 
it  was  held  Ulegal  to  make  the  objects  of  de- 
vise or  bequest.  The  decisions  in  pursuance 
of  the  above  principle  are  numerous  i  and  it 
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may  be  well  to  consider  the  state  of  the  law 
as  to  bequests  for  the  propagation  of  the 
Catholic  (and  incidentally  of  other  forms  of) 
reUjrion. 

The  case  of  Cary  v.  Ahbot,  ^  Ves.  490,  was 
sledded  under  the  following  circumstances: 
George  Cary  (a  Roman  Catholic),  by  his  will, 
after  giving  several  legacies  to  his  executors 
and  others,  and  two  annuities,  and  some  other 
bequests,  gave  and  beaueathed  as  follows  j  "  I 
abo  give  and  bequeatn,  in  trust  to  my  execu- 
tors hereinafter  named,  and  for  the  purposes 
hereinafter  named,  all  the  residue  ot  mj  per- 
sonal estate  not  hereinbefore  disposed  or,  and 
also  all  interest  arising  therefrom,  for  the  pur- 
pose of  educating  and  bringin|if  up  poor  chil- 
dren in  the  Roman  Catholic  faith."  The  bill 
was  ^led  by  the  brother  and  sister  and  nieces 
of  the  testator,  as  next  of  kin,  who  were  also 
legatees,  claiming  their  legacies,  and  praying 
that  the  bequest  of  the  residue  mi{(ht  be  de- 
clared illegal  and  void,  and  that  it  might  be 
declared  that  the  testator  died  intestate  as  to 
the  residue,  and  that  the  plaintiffs,  as  .next  of 
kin,  might  be  declared  to  be  entitled  thereto. 
In  delivering  judgment,  the  Moiier  of  the  Rolls 
said,  "  That  the  residue  cannot  be  applied  ac- 
cording  to  the  will  is  certain.  The  Roman 
Catholic  religion  has  received  a  considerable 
degree  of  toleration  by  the  statute  of  the  pre- 
sent king,  31  G.  3.  c.  32 ;  yet  there  is  a  provi- 
sion  in  that  act,  that  all  dispositions  before 
considered  unlawful  shall  continue  to  be 
and^  be  deemed  so.  There  is  no  doubt,  a  dis- 
position for  the  purpose  of  bringing  up  and 
educating  children  m  the  Roman  Catholic 
religion  was  unlawful  before  that  time."  And 
in  concluding  his  judgment,  his  Honor  "  de- 
clared the  bequest  of  &e  residue  void." 

It  may  here  be  observed,  that  an  analogous 
case  to  the  above  arose  with  respect  to  the 
Jews.  De  Costa  v.  De  Pas,  2  Swanst.  487, 
9weis.  The  questions  in  this  case  arose  upon 
the  will  of  one  Elias  de  Pai,  who  thereby  di« 
rected  his  executors  to  invest  a  sum  of  1200/. 
in  some  government  or  other  security,  and 
directed  tnat  the  revenue  arising  therefrom 
should  be  applied  for  ever  in  the  maintenance 
of  a  Jesiba,  or  assembly  for  daily  reading  the 
Jewish  law,  and  for  advancing  and  propa- 
gating their  holv  religion  {  and  directed  tnat 
his  executors,  auring  their  respective  lives, 
should  have  the  management  of  the  assembly ; 
and  appointed  ^.,  a.,  and  C.  his  residuary 
legatees ;  and  the  bill  was  to  have  this  1200<. 
laid  out  according  to  the  will.  Lord  Hard- 
uicAe,  in  his  judgment,  said,  "  I  am  of  opinion 
it  is  not  a  good  legacy,  and  ou^ht  not  to  be 
established,  no  such  instance  Deing  found. 
Nobody  is  more  against  laying  penalties  or 
bardshq)8  upon  persons  for  the  exercise  of 
their  particular  religion,  than  I  am ;  but  there 
is  a  great  difference  between  doing  this  and 
estabJiBhin^  them  by  acts  of  the  Court."  And 
in  conclusion  his  Lordship  said,  "  As  to  the 
said  legacy  of  1200/.  given  bv  the  said  will 
towards  the  establishing  a  Jesioa,  or  assembly 
for  reading  and  improringHhe  Jewish  law,  he 
was  of  opinion  that  the  same  was  not  good 


in  law,  and  ought  not  to  be  decreed  or  esta- 
blished by  the  Court."  This  case  is  still  law, 
and  has  not  been  varied  in  any  point. 

Since  the  case  of  Cary  v.  Abbot,  the  2  &  3 
W.  4.  c.  115,  has  been  passed,  whereby,  after 
reciting  iSnter  alia)  that  by  an  act  passed  in 
the  first  vear  of  the  reign  of  William  and  Mary, 
intitulea, "  An  Act  for  exempting  His  Majes- 
ty's Protestant  Subjects  dissenting  from  the 
Ohurch  of  England  from  the  Penalties  of  cer- 
tain Laws;"  and  by  certain  subsequent  sta* 
tutes,  the  schools  and  places  for  religious  wor- 
ship, education,  and  charitable  purposes,  of 
Protestant  dissenters,  are  exempted  from  the 
operation  of  certun  penal  and  disabling  laws 
to  which  they  were  subject  previously  to  the 
passing  of  the  said  recited  act  of  the  first  year 
of  the  reign  of  William  and  Mary;  and  that 
it  was  expedient  to  renwffe  all  doubts  respect- 
ing the  right  of  his  Majesty's  subjects  pro- 
fessing ihe  Roman  Catholic  religion  in  Jang- 
land  and  fTales,  to  acquire  and  hold  property 
necessaiT  for  religious  worship,  education,  and 
charitable  purposes :  it  was  enacted  by  sec.  1, 
"  That  from  and  after  the  passing  of  that  act, 
his  Majesty's  subjects  professing  the  Roman 
Catholic  religion,  in  respect  to  their  schools, 
places  for  religious  worship,  education,  and 
charitable  purposes  in  Great  Britain,  and  the 
property  held  therewith,  and  the  persons  etn-- 
ployed  tn  or  about  the  same,  shoula  in  respect 
thereof  be  subject  to  the  same  laws  as  the 
Protestant  dissenters  were  subject  to  in  Eng- 
land in  respect  to  their  schools  and  places  for 
religious  worship,  education,  and  charitable 
parposes,  and  not  further  or  otherwise."  And 
by  tne  3d  section  it  is  enacted,  '*  That  nothifi^ 
contained  in  the  act  •should  affect  any  suit 
actually  pending  or  commenced,  or  «aj  pro- 
perty now  in  litigation,  discussion,  or  dispute, 
in  any  of  his  Majes^'s  Courts  of  Law  or 
Equity  in  Great  Britain." 

On  the  24th  of  May  last,  the  following  case 
(which  depended  on  the  construction  ofthese 
two  sections)  came  before  the  Lord  Chan- 
cellor. Mr.  Bradshaw  (a  Roman  Catholic)  by 
his  will,  dated  in  the  year  1823,  bequeatheav 
to  his  executors  200/.,  which  sum  he  directed 
to  be  paid  by  them  to  the  trustees  of  fFigan 
Cathoue  School,  to  be  laid  out  by  them  to  the 
advantage  of  the  Catholic  pupils,  in  their  edu- 
cation, &c.  In  like  manner,  the  testator  be- 
2ueathed  300/.  to  the  Catholic  school  at 
liverpool.  Mr.  Bradshaw  died  some  time 
prior  to  the  passing  of  the  2  &  3  W.  4 ;  and 
upon  the  trustees  of  the  respective  schools 
making  application  for  the  payment  of  the 
legacies,  it  was  refused,  on  account  of  the  sup- 
posed illegality  of  the  bequest,  according  to 
the  above  case  of  Cary  v.  Abbot,  and  the  parties 
were  in  litigation  when  the  last  mentioned  act 
passed.  The  question  therefore  for  his  Lord- 
ship's decision  was,  whether  the  above  legacies 
were  not  rendered  valid  by  the  1st  sect,  of  the 
2  &  3  W.  4.  Hb  Lordship  decided,  that  the 
act  was  in  its  intention,  though  not  strictly  in 
form,  declaratory,  and  consequently,  being 
retrospective,  that  the  legacies  were  valid,  at 
the  same  time  ordering  them  to  be  paid  over 
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to  the  trustees  of  the   respective  schools." 
Brtttfskatr  v.  Tasker, 

Thus  therefore  the  principles,  whether  ri^ht 
or  wrong,  which  influenced  the  Court  in  the 
consideration  of  the  case  of  Cary  v.  Mdot,  are 
now  exploded ;  and  dthough  it  is  not  pro- 
Iwble  that  many  cases  analogous  to  Bradikaw 
V.  Tasker  should  again  arise  to  call  into  opera- 
tion the  retrospective  power  of  the  above  re- 
cited act,  yet  it  is  wdl  to  know  u^n  what 
footing,  prospectively  and  retrospectively,  the 
Catholic  stands  witn  respect  to  the  points 
above  discussed. 

X.  A. 


INNS  OF  COURT. 


CBRTIFICATBD  CONTBTANCEBS. 

To  the  Editor  of  the  Legal  Observer. 

Sir, 
That  interested  views  on  any  subject  can 
make  injustice  apj^ear  of  the  purest  alabaster, 
and  the  converse,  is  a  fact  so  well  known  that 
we  are  not  generally  surprised  at  its  occur- 
rence ;  but  that  a  gentleman,  calling  himself  a 
*'  Member  of  the  Bar,  and  possessing  con- 
siderable acQuaintance  with  the  regulations  of 
several  Inns,  should  find  noUiing  objection- 
able in  the  Sixth  Report  of  the  Common  Law 
Commissioners  relating  to  the  Inns  of  Court, 
but  that  part  relating  to  conveyancers  and 
iipecial  pleaders,  seems  such  an  extraordinary 
instance  of  self-inflicted  blindness,  that  it 
ought  not  to  be  passed  unnoticed. 

Your  correspondent  A.  B.,  in  your  Number 
for  May  24,  surely  cannot  have  arrived  at  his 
professional  experience  without  being  con- 
vinced that,  if  in  any  part  of  the  law  great 
scrutiny  is  required,  it  is  in  that  to  which  he 
alludes — conveyancers  particularly ;' many  of 
whom,  before  the  late  regulation  of  the 
Benchers,  were  a  stigma  upon  every  part  of 
ihe  profession.*  The  law  of  real  property  is 
the  most  intricate  part  of  the  science;  and 
yet  conveyancing,  which  is  built  upon  it,  is  to 
be  taken  out  of  the  hands  of  the  conveyancing 
barristers  and  solicitors,  who  have  gained  their 
knowledge  by  dear  bought  experience,  and 
handed  over  to  the  mere  tiro. 

The  poison  has  so  fatally  acted  upon  the 
learned  gentleman's  sight,  that  not  only  is  he 
unable  to  see  the  illiberal  and  uniust  omission 
in  the  Report  of  anything  respecting  solicitors, 
but  he  is  even  angry  that  that  body  should  be 
idlowed  to  draw  a  lease,  or  practice  convey- 
ancing at  all,  to  the  exclusion  of  the  richer, 
and,  of  course,  more  respectable  and  learned 
member  of  the  Inn  of  Court. 


^  Before  the  Inns  of  Court  made  the  regu- 
lation which  the  Common  Law  Commissioners 
have  been  strangely  induced  to  condemn, 
many  certificated  conveyancers  conducted  the 
business  of  auctioneers,  house  agents,  (and  in 
the  country)  grocers  and  general  dealers. 


I  cannot  take  upon  myself  to  sav  what 
notice  will  be  given  to  the  learned  gentleman's 
dbcoveries  when  the  event  of  the  present  en- 
quiry is  known ;  bat  as  the  infection  does  not 
seem  to  extend'  further  than  those  who  have 
inhaled  the  air  of  Lincoln's  Inn  and  the  Inner 
Temple  Hall,  jperhaps  the  Committee  now 
sitting  mav  be  induced  to  think  that  attorneys 
are  not  altogether  fairly  treated;  and  upon 
that  ground,  it  is  a  matter  of  wonder,  that 
while  gentlemen  of  your  correspondent's  way 
of  thinking  are  exerting  themselves  on  their 
supposed  wrongs,  our  Incorporated  Represen- 
tative should  look  on  quietly  at  our  real  ones. 

JUSTITIA. 


MARRIAGES  AT  PARIS. 


Ix  may  interest  our  readers  to  be  informed 
of  what  has  lately  taken  place  on  the  sub- 
ject of  marriages  at  the  Chapel  of  the  Am< 
bassador. 

llie  Chaplain  of  the  Embassy,  for  some 
years  past,  has  believed  himself  entitled  to 
grant  marriage  licenses,  and  appointed  a 
gentleman  unconnected  with  the  Embassy 
for  this  purpose,  under  the  title  of  the 
"  Registrar  of  the  Chaplaincy  of  the  British 
Embassy."  For  this  supposed  license  so 
granted,  100  francs  vrere  demanded ;  or  in 
case  the  parties  were  poor,  the  demand 
was  reduced  to  50  francs :  these  sums  were 
exclusive  of  surplice  and  other  fees.  This 
system  continued  for  many  years.  People 
are  not  much  inclined  on  the  day  of  their 
marriage  to  examine  deeply,  or  to  riak,  by 
objections  to  any  demand,  the  due  per- 
formance of  the  ceremony.  These  &ey 
continued  to  pay,  and  to  complain — some 
in  not  very  measured  terms.  At  length  a 
London  solicitor,  of  some  eminence,  de- 
clared the  whole  system  a  gross  mistake,  by 
which  he  should  not  be  compromised, — 
other  persons  followed  his  example;  by 
degrees  the  Counsel  of  the  Embassy  and 
Dr.  Lushington  were  professionally  applied 
to,  and  at  length  the  Ambassador.  They 
all  questioned  the  possibility  of  any  such 
license,  and  referred  to  the  affidavit  rendered 
necessary  by  the  act  of  parliament  as  the 
only  necessary  document,  which  could  not 
bear  that  designation ;  the  cost  of  which  is 
about  half-a-crown,  and  which  is  taken  be* 
fore  the  Consul.  Thus  things  remain  at 
present. 
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BANKRUPT  PETITIONS. 

A  Return  of  the  Number  of  Bankrupt  Peti- 
tions heard  and  decided  by  Lords  Eldon^ 
Lyndhurtt,  and  Brougham^  at  the  periods 
aner  mentioned : — 

Lord  Eldon. 

From  23d  Not.  1823,  to  30th  Nov.  1824  .  156 
From  Nov.  JS24,  to  30th  Nov.  1825    .     .  186 
From  Nov.  1825,  tu  30th  Nov.  1826    .     .  205 
From  Nov.  1826,  to  Sitting  before  Easter 
Term,  1827 77 

Lord  Lyndhur9f» 

From  the  first  Sitting  before  Easter,  1827, 

to  30th  Nov.  1827 110 

From  Nov.  1827,  to  30th  Nov.  1828  .  .108 
From  Nov.  1828,  to  30lh  Nov.  1829  .  .  144 
From  Nov.  1829,  to  20th  Nov.  1830  .    .113 

Lord  Bfoughnm, 

From  20th  Nov.  1830,  to  30th  Nov.  1831  .  142 

From  Nov.  1831,  to  30th  Nov.  1832   .    .  50 

From  Nov.  1832,  to  30th  Nov.  1833  .  .  12 
From  Nov.  1833,  to  the  first  day  of  Easter 

Term,  1834 6 


SUPERIOR  COURTS. 


lorlr  Cl[)«ntenor'jf  Court 

BREACH   OF  TRUST. 

7he  tons  and  turrwing  partners  of  a  testator 
being  appointed^  with  another^  ea^ecutcrs  of 
his  will,  gave  the  commercial  agents  of  the 
firm  a  power  of  attorney  to  sett  out  certain 
stock,  part  of  the  assets  of  the  testator,  and 
directed  them  to  apply  the  proceeds  in  diS' 
charge  of  adcunces  made  to  them  by  the 
agents :  IJeht,  that  the  agents  were  respon- 
sible to  the  testator's  pecuniary  legatees  for 
the  stock  so  sold. 

This  was  an  appeal  from  a  decree  of  the 
Master  of  Ike  Rolls,  The  bill  was  filed  by  the 
Younger  children  and  pecuniary  legatees  of 
Mr.  John  Crawford,  M^ainst  his  widow  and 
eldest  sons,  the  executnx  and  executors  of  his 
will,  and  also  against  the  personal  representa- 
tives  and  partners  of  the  late  Mr  Joseph 
Marryatt,  the  elder ;  and  it  prayed  that  they 
might  replace  and  make  good  to  the  testator's 
esute  two  sums  of  19,000/.  and  14,000/.  stock, 
and  cash  to  the  amount  of  2000/.  and  upwards. 
The  testator  and  6is  eldest  sons  constituted 
the  firm  of  Crawford  and  Co.,  carrying  «»n 
buttness  at  Port  Glasgow,  and  Marryatt  and 


Co.  were  their  agents  in  London,  v  Joseph 
Marryatt,  the  elder,  received,  in  1814, — soon 
after  the  testator's  death — powers  of  attorney 
from  the  sons  and  executors  of  the  testator  to 
sell  out  the  said  stock,  and  he  was  instructed 
to  place  the  dividends  received  by  him  on  the 
stock  to  the  credit  of  the  testator's  estate. 
The  sons  and  executors  continued  to  trade 
under  the  firm  of  Crawford  and  Co.,  and 
Marryatt  and  Co.  continued  their  aeents  and 
correspondents  in  London ;  and  in  tne  course 
of  a  few  years  the  stock  sought  to  be  restored 
was  sold  out,  and  applied  bv  the  latter  firm  in 
paying  advances  made  by  tnem  on  behalf  of 
the  executors,  who  gave  them  directions  to 
that  effect.  The  executors  became  bankrupts 
in  1826;  owing  a  balance  of  20,000/.  to 
Marryatt  and  Co.,  after  taking  credit  for  the 
produce  of  the  said  stock.  The  other  facts  of 
the  case  are  sufficiently  stated  in  the  following 
summary  of  the  Lord  Chancellor's  judgment.^ 
The  ouestion  was,  whether  Marryatt  and  Co. 
were  liuble  to  the  pecuniary  legatees  of  the  tes- 
tator for  the  amount  of  stock  of  the  testator's 
estate  sold  out  by  them.  It  was  argued  for 
several  days  during  the  sittings  before  Easter 
Term,  by  the  Solicitor  General,  Mr.  Knight, 
and  Mr.  Stuart,  for  the  respondents ;  and  by 
Sir  Edward  Sugden,  Sir  frilliam  Home,  Mr. 
Tinney,  Mr.  Surge,  Mr.  fFray,.9Xi&  Mr,  Jacob, 
for  the  appellants. 

The  Lord  Chancellor, — The  bill  was  filed  to 
make  Messrs.  Marryatt  and  Co.  responsible  to 
the  persons  entitled  under  the  will  of  Mr. 
Crawford  for  two  sums  of  19,000/.  and 
14,000/.,  which  Messrs.  Marryatt  had  per- 
mitted the  sons  and  successors  in  trade  of 
Mr.  Crawford,  the  testator,  to  apply  to  the 
purposes  of  their  own  business.  Messrs. 
Marryatt  and  Co.  had  been  the  agents  of  the 
testator, — continued  agents  to  the  sons, — and 
knew  that  the  property  in  question  formed  a 
part  of  his  estate ;  and  although  they  leciuired, 
yet  they  had  not  actually  obtained,  the  autho- 
rity of  the  executors  for  the  use  which  had 
been  made  of  the  money.  These  circum- 
stances were  charged  to  be  sufficient  to  com- 
pel Messrs.  Marnratt  to  make  good  the  losses 
which  Mr.  Crawford's  estate  had  sustained  by 
the  subsequent  failure  of  his  sons,  who  had 
received  the  money.  The  Master  of  the  Roils, 
on  the  cause  being  argued  before  him,  decided 
that  the  stock  must  be  replaced,  with  interest, 
but  gave  the  Messrs.  Marryatt  liberty  to  prove 
for  the  amount  ugainst  the  estate  of  Crawford 
and  Co.  The  whole  question  was  again  fully 
argued  on  the  appeal,  and  his  Lordship,  after 
giving  the  case  his  most  careful  consideration, 
came  to  the  conclusion  that  his  Honor's  decree 
must  be  confirmed.  There  were  two  points 
clearly  proved,  and  these  two,  independent  of 
all  minor  ones,  decided  the  question.  The 
first  of  these  was,  that  the  sons  of  the  testator, 
his  executors,  committed  a  breach  of  trust  in 
dealing  with  the  stock  as  if  it  was  their  own ; 


*  See  also  Wilson  v.  Moore,  I  Mylne  &  Keen, 
126. 
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and  the  second  was^  that  Messrs.  Marryatt  and 
Co.  lent  themselves  to  that  breach  of  trust, 
kno\vin|if  that  it  was  one,  and  receiving  a 
benefit  from  the  act ;  for  it  was  a  peculiar  cir- 
cumstance of  the  case,  that  the  first  sale  of 
stock  was  applied  to  repay  themselves  a  debt 
of  3000/.  due  by  Crawford  and  Co.  This, 
therefore,  was  an  advantage,  and  there  could 
be  little  doubt  that  they  luso  enjoyed  profits, 
by  way  of  commission  and  otherwise,  from  the 
whole  of  the  transactions.  His  Lordship  felt 
bound  to  observe,  however,  that  the  monu  im- 

Sropriety  of  conduct  attributable  to  Messrs. 
larryatt  was 'Extremely  slight,  because  it  was 
quite  clear  that  they  had  no  conception  of  the 
house  of  Crawford  and  Co.  bdng  msolvent  or 
unable  to  make  good  the  deficiencies  to  the 
legatees,  if  they  were  called  on  to  do  so ; — a 
fact  sufficiently  evident  from  the  very  large 
sum  due  to  them  at  the  time  of  the  failure. 
The  stoppage  of  the  house  seemed,  indeed,  to 
have  taken  tnem  quite  by  surprise.    This  ab- 
sence of  moral  impropriety  made  no  difference, 
however,  with  respect  to  the  legal  construction 
to  be  put  upon  their  acts,  nor  could  it  acquit 
the  Messrs.  Marryatt  of  having  connived  at  the 
repeated  misappropriation  of  monies  which 
they  must  have  Known  from  the  will  was  the 
property,  not  of  the  executors  who  so  used  it, 
but  of  tne  widow  and  children  who  were  enti- 
tled under  the  will  of  the  elder  Mr.  Crawford. 
Applying  himself  to  various  arguments  used 
on  behalf  of  Messrs.  Marryatt,  his  Lordship 
particularly  alluded  to  the  objection  raised  on 
the  point  that  jf  the  stock  had  been  sold  out 
by  them  and  transmitted  to  the'  executors,  and 
afterwards  sent  back  by  them,  no  objection 
could  have  been  taken.    This  ar^^ument,  his 
Lordship  observed,  was  only  good  m  part ;  for 
if  it  could  have  been  ascertained  that  the 
Messrs.  Marryatt  had  so  acted,  with  the  know- 
ledge that  the  money  did  not  belong  to  the 
executors,  and  if  the  money  so  received  could 
have  been  traced,  this  manceuvre,  supposing 
the  parties  to  have  resorted  to  it,  would  not 
avail  them.    His  Lordship  went  into  an  ela- 
borate examination  of  all  the  cases ^  which 
bear  on  the  question  of  dealings  with  an  exe- 
cutor, and  particularly  dwelling  on  the  remark, 
able  declaration  of  Lord  Kenyan,  that  a  person 
purchasing  from  an  executor,  or  dealing  with 
property  by  his  authority,  vriih,  a  knowledge 
that  the  executor  intended  to  misappropriate 
the  money,  could  not  claim  any  protection. 
This  very  strong  language,  confirmed  by  Lord 
EMon,  and  acted  on  by  that  able  Judge,  and 
by  the  present  Mmter  of  the  Rolh,  was  applied 
to  cases  much  weaker  than,  the  present.    The 
Af aster  of  the  Rolls  had,  in  one  case,  which  ap- 
plied in  the  strongest  manner  to  the  present, 
expressly  laid  it  down,  that  the  person  so  deal- 


ing with  an  executor  was  eoually  liable,  iwhe- 
ther  the  money  was  to  be  applied  to  the  jirivaCe 
debts  or  the  private  trading  of  the  executor. 
With  respect  to  the  mischief  which  mi^t  arise 
from  carrying  this  doctrine  too  far,  his  Lord- 
ship said,  he  saw  none.  A  tradesman  who 
took  a  bill  under  circumstances  which  seemed 
to  demand  reasonable  enquiry,  could  not  after- 
wards take  any  benefit  from  it,  although  he 
had  given  a  full  and  fair  value  for  it.  These 
caies  were  considered  to  press  hard  on  the 
particular  individuals,  but  no  attempt  had  been 
made  to  alter  the  law,  because  it  was  thought, 
and  justly  too,  that  no  tradesman  could  com- 
plain  of  his  bdng  compelled  to  make  such  en- 
quiries in  the  course  of  his  transactions  as 
strict  honesty  suggested,  and  the  safety  of  the 
honest  deder  demanded.  His  Lordship  thought 
that  trade  would  suffer  no  inconvenience  by  a 
knowledge  of  the  fact,  that  a  person  deahng 
with  an  executor,  whether  for  a  valuable  con- 
sideration or  not,  was  liable  to  be  held  to  ac- 
count, if  it  could  be  proved  that  he  knew  the 
money  paid  to  the  executor  was  to  be  applied 
to  his  own  private  purposes.  His  Loraship, 
in  conclusion, — confirming  the  decree  of  the 
Master  0/ the  Rolls,  with  costs, — took  occa- 
sion to  observe,  that  although  in  the  course  of 
his  judgment  he  used  the  name  of  Marryatt 
and  Co.,  against  whose  representatives  the  bill 
wi^  filed,  yet  the  greater  part,  if  not  all  these 
transactions,  seemed  to  have  been  conducted 
by  the  late  Mr.  Joseph  Marryatt,  then  the  bead 
of  the  house. 

fFilson  V.  Moore,  at  Lincoln's  Inn  HaO, 
March  11, 12, 14, 15,  and  22,  1834. 


*  Among  those  cases  were,  Nugent  v.  Gif- 
ford,  1  Atk.  463 ;  Mead  v.  Lord  Orrery,  3  Atk. 
240;  Farr  v.  Newman,  4  Term  Rep.  621; 
M'Leod  V.  Drummond,  14 Ves.  353 ;  and  Keene 
V.  Roberts,  4  Madd.  333. 


BANKRUPTCY. — ^ASSIONMEKT. 

The  estate  of  a  bankrupt  was  vested  by  a  deed 
ofasmgnment  in  his  assignees,  before  the 
passing  of  the  act\^2  W,  4.  c.  h%.  Upon 
the  appointment  of  a  new  assignee  in  kfs 
place  since  the  passing  of  the  act,  ike  es- 
tate vests  in  the  latter  without  a  deed  of 
assignment, 

Tlus  was  an  appeal  from  an  order  of  the 
Fice  Chancellor,  allowing  a  demurrer  to  a  bill. 
The  pluntiff  by  his  bill  stated,  among  other 
thinp,  that  he  was  appointed  by  the  Court  of 
Review  as  assignee  ot  a  bankrupt's  estate  in 
the  place  of  a  former  assignee,  and  tlie  bUl 
was  to  revive  a  claim  made  in  respect  of  the 
bankrupt's  estate  against  the  personal  repre- 
sentative of  the  late  Herman  de  Tastet.  Tlie 
defendant  demurred  to  the  bill,  and  for  cause 
of  demurrer,  stated  that  the  bill  did  not  allege 
any  assignment  of  the  estate  of  the  bankrupt 
to  have  been  made  to  the  plaintiff  by  the 
former  assignee,  and  that  without  such  asaigii- 
ment  the  estate  did  not  vest  in  the  plaintiff. 
The  yice  Chancellor,  allowed  the  demurrer. 

The  Solicitor  General,  Mr.  TVaslove,  and 
Mr.  Evans,  in  support  of  the  petition  of  ap- 
peal against  his  Honor's  decision,  contended, 
that  as  by  the  Bankruptcy  Court  Act,  I  &2 


Superior  Courts :  Vice  Chancellor. 


107 


\V.  4.  c.  56,  §§  35  &  26»  upon  tbe  appoint- 
ment of  assignees  ffenendly,  the  estates  of  the 
bankrupts  vested  in  them  without  any  formal 
<!eed  of  assignment ;  the  title  of  the  plaintiff 
was  complete,  and  therefore  the  demurrer  to 
■the  bill  on  that  ground  should  be  overruled. 

Mr.  Koe,  in  support  of  the  demurrer,  in- 
sisted that  the  sections  of  the  act  cited  applied 
only  to  cases  in  which  the  assignees  had  been 
originally  appointed  by  virtue  of  that  act.  In 
the  present  case — ^in  which  the  bankruptcy 
happened  before  the  new  act — the  estate  ot  the 
banicnipt  having  been  vested  bj  deed  in  the 
original  assignee,  could  not  be  divested  out  of 
him,  except  by  a  similar  deed. 

The  Lord  ChnncelUr  took  time  to  examine 
the  new  act,  and  on  a  subsequent  day  said  he 
was  of  opinion  that  the  bankrupt's  estate 
vested  in  the  new  assignee  upon  his  appoint- 
ment,  by  virtue  of  the  25th  and  26th  sections 
of  the  act,  without  assignment  by  deed.  His 
Lordship  therefore  reversed  the  order  of  the 
Fic€  ChdnceUtfTt  and  overruled  the  demurrer. 

Smith  V.  De  Ttutet^  at  Lincoln's  Inn,  March 
2&th  and  27th,  1834. 


dixncellor'jf  Court. 


8BFARATS  B8TATB.  —  RESTRAINT  OK  ALIEN- 
ATION. 

A  teitator  frave  his  daughter,  then  about  t<f  he 
married,  the  interest  of  property  during 
her  life,  far  her  separate  use.  The  then 
intended  husband  died  some  time  after  the 
marriafre,  and  his  widow  married  affatn : 
Held,  that  the  bequest  to  the  daughter's 
sept/rate  use  was  limited  to  the  first  coter- 
ture,  and  that  the  second  husband  was 
entitled  to  her  interest  in  the  fund  be-' 
queathed  to  her: 

The  bill  in  this  case  stated,  among  other 
things,  that  a  testator  of  the  name  of  Lambert, 
had  by  his  will,  given  funded  property  to  his 
daughter  for  her  sole  and  separate  use  during 
her  life,  directing  that  in  the  event  of  her 
decease,  it  should  go  to  her  then  intended  hus- 
4iand,  and  on  his  death,  to  the  children  of  the 
marriage.  The  intended  marriage  took  place, 
and  the  husband  died,  leaving  children  of  the 
marriage,  and  his  widow  has  since  been  married 
to  the  plaintiff.  The  question  which  is  raised 
by  tbe  bill  was,  whether  the  widow,  now  Mrs. 
Knight,  had  the  power  of  g[ranting  to  her 
present  husband  her  interest  in  tbe  property 
so  left  to  her  for  her  sole  and  separate  use 
during  life.  The  suit  was  of  an  amicable  na- 
ture. 

Sir  Edward  Sugden  and  Mr.  Chandless  sub- 
mitted that  the  wife  was  at  liberty  to  alienate 
the  fund,  and  that  the  restriction  was  limited 
to  the  first  coverture  All  the  provisions  of 
the  will  were  made  with  a  view  to  that  cover- 
tare,  and  there  could  be  no  doubt  that  on  the 
termination  of  it,  the  restraint  upon  alienation 
ceased.    They  rdied  upon  the  case  of  Newton 


V.  Reid,*^  lately  decided  in  this  Court.  In  that 
there  was  a  clause  of  forfeiture  on  alienation, 
but  none  in  this. 

Mr.  Knight  and  Mr.  Kinderslnf  denied  the 
existence  of  the  doctrine  laid  down  on  the 
other  side.  Tliis  case  was  new,  and  without 
precedent.  There  was  not  indeed  a  clause  of 
forfeiture  annexed  to  the  legacy,  but  was  it  to  be 
laid  down  that  without  such  a  clause,  a  testator 
cannot  limit  and  secure  property  to  a  woman 
for  her  sole  and  separate  use  during  her  life  ? 
The  only  case  at  all  in  point  which  they  could 
find  was  reported  in  1  Term  Rep.,  and  the  de- 
cision there  was  in  favor  of  the  continuance  of 
the  restndnt  after  the  marriage.  A  contrary 
decision  would  shake  the  foundation  of  all 
settlements. 

His  Honor  the  Fice  Chancellor  was  clearly 
of  opinion  that  the  provisions  of  the  will  were 
made  with  reference  to  the  first  coverture 
only.  The  gift  of  the  fund  for  the  sole  and  se- 
parate use  of  the  daughter  during  her  life,  was 
accompanied  by  conditions,  which  in  his  opi- 
nion restrained  alienation  only  with  regard  to 
the  then  intended  marriage.  Without  making 
any  general  declarations  as  to  the  continuance 
of  restrictions  on  alienations  of  property  given 
to  married  women  for  their  separate  use,  or 
la^ng  down  any  general  rule  on  the  subject. 
His  Honor  came  to  the  conclusion  in  the  cir- 
cumstances of  the  present  case,  that  the  re- 
straint ceased  with  the  first  marriage,  and  that 
the  husband  was  entitled  to  the  fund  during 
her  life. 

Knight  V.  Knight,  at  Westminster,  April 
16, 1834.       " 


LANDLORD   AND  TENANT. — FIXTURES. 

A  tenant  covenants  by  his  lease  to  keep  in 
repair  any  additions  or  improvements  made 
on  the  freehold.  The  tenant  built  on  the 
freehold,  erections  of  wood  and  brieh,  ne- 
cessary  to  his  trade  as  a  distiller,  and  as 
accessories  to  a  steam  engine.  By  per.- 
mission  of  the  landlord,  he  removes  the 
steam  engine  at  the  end  of  the  term :  Held, 
that  he  may  also  remove  the  new  erections 
as  accessories  thereto. 

Sir  Edtcard  Sugden  moved  to  dissolve  an 
injunction  which  had  been  jptinted  to  restrain 
the  defendant  from  removing  some  wooden 
erections  put  up  by  him  on  the  plaintiff's  free- 
hold. The  erections  consisted  chiefly  of  piles 
for  supporting  an  iron  tank,  a  brick  snaft, 
railings,  and  other  apparatus  in  a  distillery. 
They  were  partly  employed  by  the  defendant 
in  his  trade  of  a  distiller,  and  they  were  also  as 
accessories  to  a  steam  engine,  which  the  plain- 
tiff had  allowed  the  defendant  to  remove  from 
the  premises  at  the  expiration  of  his  term. 
Tlie  whole  of  these  erections  could  be  re- 
moved without  any  detriment  to  the  freehold ; 

. .  __^ . __♦ 

A  4  Sim.  141.  Sec  also  Barton  v.  Briscoe, 
Jacob,  603. 
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and  the  plaintiff,  in  putting  them  up,  at  great 
expense,  never  contemplated  any  objection  to 
the  removal  of  them.  The  question  now  how- 
ever was,  whether  they  were  landlord's  or 
tenant's  fixtures.  In  matter  of  law  and  of 
right,  as  well  as  in  the  understanding  of  the 
parties  at  the  time  they  were  put  up,  they 
ought,  he  submitted,  to  be  considered  as  be- 
longing to  the  tenant. 

The  Soliciior  General  opposed  the  motion. 
This  was  not  one  of  the  common  cases  of  right 
lietween  landlord  and  tenant.  The  defendant 
had  by  the  terms  of  his  lease,  bound  himself 
to  keep  in  proper  repair  any  additions  or  im- 
provements he  might  make  in  the  freehold. 
Tlwt  clause  in  the  lease  clearly  decided  the 
question. 

His  Honor  the  Ftce  Chancellor  was  of  opi- 
nion that  most  of  the  erections  here  described, 
and  claimed  by  the  tenant,  were  to  be  con- 
sidered as  accessories  to  the  steam  engine.  As 
the  landlord  had  allowed  the  steam  engine  to 
be  removed,  there  could  be  no  just  ground  for 
restraining  the  tenant  from  removing  the  ac- 
cessories to  it  also.  He  would  therefore  dis- 
solve the  injunction. 

Took  V,  Trerjf,  Lincoln's  Inn.  March  24, 
1834. 


VBNOOR  AND   PURCHASER. 

A  purchaser  a/ an  extate  it  bound  to  pay  in^ 
terest  on  the  purchase  moneif  JVom  the  time 
named  for  completing  the  purchase,  and 
will  not  be  allowed  to  pay  it  into  Court 
without  prejudice  to  the  question  t^  title. 

Mr.  Rol/e  moved  that  Mrs.  Labouchere,  the 
purchaser  of  the  defendant's  estates,  sold  un- 
der the  decree  of  the  Court,  might  be  at  liberty 
to  pay  the  purchase  money,  134,000/.,  into  the 
bank,  in  the  name  of  the  Accountant  General 
to  the  credit  of  the  cause,  without  prejudice  to 
the  question  of  title,  which  was  not  yet  ad- 
vised on,  notwithstanding  that  every  possible 
despatch  was  used.  The  interest  on  the  money, 
which  was  ready  and  lying  idle,  amounted  to 
15/.  per  day ;  it  would  be  a  great  hardship  on 
the  purchaser,  if  he  should  not  be  allowed  to 
pay  m  the  money  and  save  the  interest. 

air  Edward  Sui(den  opposed  the  motion,  on 
the  ground  that  'it  could  not  be  consented  to 
without  accepting  the  title.  * 

His  Honor  the  Hce  Chancellor  said  he 
could  not  grant  the  motion.  When  a  person 
voluntarily  entered  into  a  contract,  he  must 
submit  to  all  the  consequences  legally  flowing 
from  the  terms  of  the  contract.  The  purchaser 
of  the  estates  had  agreed  to  pa^  the  purchase 
money  and  accept  the  title  within  a  certain 
time,  and  to  pay  interest  from  that  time,  if  not 
the  principal.  He  should  discharge  the  mo- 
tion with  costs. 

Ex  parte  Labouchere^  in  the  case  of  fTain  v. 
Lord  Egmont,  at  Westminster,  April  16, 1834. 


[Before  the  four  Judges.] 

ATTACHMENT    FOR  NON   PAYMENT    OF    COSTS 
AND  MONET. — RULE   NISI. 

Where  a  rule  for  an  attachment  for  non^ 
payment  of  costs  is  nisi  in  the  first  instance. 

On  a  motion  for  an  attachment  for  non- 
payment of  money  pursuant  to  the  Master's 
allocatur :  it  was  for  the  balance  which  the 
Master  had  found  due  on  examining  the  ac- 
counts between  an  attorney  and  fais  client.  It 
was  suggested  that  the  rule  ought  to  be  abso- 
lute in  the  first  instance,  as  the  attachment  waa 
on  the  Master's  allocatur.  It  was  further 
suggested,  that  in  the  Common  Pleas  and  Ex- 
chequer, the  practice  was  to  make  the  rule 
absolute  in  the  first  instance. 

The  Court  took  time  to  consider ;  and  having 
communicated  with  its  own  officers,  as  weU  as 
those  of  the  two  last  mentioned  Courts,  they 
declared  that  the  practice  always  had  been  to 
grant  a  rule  iii#t  in  the  first  instance  in  such 
a  case  as  the  present.  The  decision  of  the 
Master  by  his  allocatur  was  not  like  his  alio- 
cotur  for  costs  between  party  and  party ;  for 
here  it  was  in  the  nature  of  an  awaird  on 
a  disputed  account  between  the  client  and 
his  attorney.  It  was  therefore  proper  that  the 
person  ordered  to  pay  the  balance,  should  have: 
an  opportunity  of  being  heard  before  he  was 
compelled  by  attachment  to  pay  it. 

Rule  nisi  granted.  —  Sprafcg  v.  Wilks  the 
^/rfw,M.T.1833.    K.B.    F.J. 


Cnmxaan  9le<ur. 

INDORSEMENT  ON   PROCESS.  — ACTION    ON  A 

BAIL   BOND. 

In  what  case  it  it  not  necessary  to  indorse  on 
procest  the  amount  of  debt  and  costt  claimed 
by  the  jdaintiff. 

In  this  case  a  summons  was  obtained  to  set 
aside  the  proceedings,  on  the  ground  that  the 
debt  and  costs  had  not  been  inaorsed  upon  the 

Rrocess,  pursuant  to  the  Rules  of  Hilary  and 
fichaelmas  Terms,  1832.  It  was  heard  before 
Mr.  Justice  Alderton^  at  chambers.  It  was  an 
action  on  a  bail  bond. 

The  attorney  for  the  defendant  argued,  that 
wherever  any  sum  appeared  to  be  due,  that 
sum  ought  to  be  indorsed ;  and  consequently 
that  the  penalty  ought  to  have  been  indorsed 
in  the  present  case. 

The  attorney  for  the  plaintiff  argued,  that  as 
the  action  was  for  breach  of  the  condition  of  a 
bond,  that  condition  being  to  put  in  and  perfect 
special  bail,  the  action  coiUd  not  be  properly  con- 
sidered "  for  the  payment  of  any  debt."  That 
if  the  intention  of  the  rule  was  to  inform  the  de- 
fendant of  the  amount  of  debt  and  costs  which 
he  was  liable  to  pay,  in  order  to  save  him  from 
additional  expense,  the  penalty  was  the  only 
sum  of  money  which  appeared  upon  the  bond ; 
and  that  the  indorsement  of  the  penalty  as  the 
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amount  of  debt  and  costs  claimed,  could  not 
meet  the  inicntion  of  ihi'  rule,  as  such  indorse- 
ment would  demand  much  more  than  the 
<:ourt.  under  4  &  6  Ann.  c.  15.  s.  20,  would 
allow  to  be  recovered. 

M  r.  •!  ustice  AlHern'tn  postponed  his  decision ; 
and  after  consultinj^  the  other  Judges  of  the 
Common  Pleas,  and  also  those  of  the  King's 
Bench  and  Exchequer,  he  dismissed  the  sum- 
mons, and  made  the  following  indorsement 
upon  it:  "No  Order." 

All  the  Judges  held,  that  under  the  cir- 
cumstances  the  iudoi-sement  was  properly 
omitted. 

Rowland  v.  Dulreyne  and  others,  H.  T. 

1834.  C.  P. 


Bstilnqitcs  Court  af  VishiOD. 

BANKRUPTCY. — CERTIFICATB. 

If  one  of  two  bankrupts  die,  a  joint  certificate 
may  be  allowed  at  to  the  survivor. 

Mr.  Roots  applied  that  a  joint  certificate  of 
two  partners,  which  had  been  duly  signed  by 
the  creditors,  but  since  which,  one  of  the 
baaknipts  had  died,  might  be  advertised,  and 
allowed  as  the  separate  certificate  of  the  sur- 
viving partner. — Inea  parte  Cossart,  1 G.  &  J. 
249,  a  similar  order  was  made  by  Lord  Eldon, 

Ordered. — Es  parte  Carter,  Jan.  12,  1834. 
B.  C.  R. 


BANKRUPTCY. — PROOF  OP  DEBT. 

Proof  of  debt  on  behalf  of  a  variety  of  small 
creditors  of  a  banker. 

This  bankrupt  was  a  banker  in  Scotland, 
and  single  £  1 .  notes  which  he  had  issued  were 
held  by  a  great  number  of  persons  in  various 
parts  of  Gotland.  This  was  an  application 
that  one  person  who  had  obtained  such  notes 
to  a  large  amount,  might  be  at  liberty  to 
prove  the  amount  on  behalf  of  the  holders, 
which  was  ordered,  but  such  person  not  to  in- 
terfere with  the  choice  of  assignees  or  certifi- 
cate. E»  parte  Gordon,  in  re  Maberley,  Jan.  14, 
1834.    B.  C.  R. 


BAN  KRUPTC  Y.— A8810NBE8. 

The  Court  has  not  jurisdiction  to  protect 
assignees  entering  into  contracts,  although 
a  commissioner  report  that  it  will  be  bene- 
fidal  to  the  estate. 

Assignees  must  act  on  their  own  responsibi- 
lity. The  Court  dismissed  a  petition  to 
discharge  an  order  confirming  a  report, 

A  lease  had  been  granted  by  the  assignees, 
at  a  rental  of  13,000/.  a  year,  which  was  after- 
wards considered  by  the  tenant  to  be  too  much. 


and  a  reference  was  obtuned  from  the  Court,* 
ic  pursuance  of  which  the  commissioner  cer- 
tified, that  the  rent  was  too  much ;  and  that 
it  should  be  reduced  to  10,000/.  a  year,  if 
better  security  could  be  given  by  the  tenant; 
otherwise  that  the  assignees  ought  to  take  ad- 
vantage of  any  forfeiture  which  might  have 
occurred,  and  to  re-let  the  property. 

The  tenant  applied  that  this  report  might 
be  confirmed ;  and  referred  back  to  the  Re- 
gistrar to  settle  a  new  lease  on  the  basis  of 
the  report,  which  was  ordered.  The  Court 
saying,  that  it  could  not  give  any  protection 
to  the  assignees,  if  they  were  wrong,  against 
the  creditors. 

This  was  an  application  by  creditors  to  a 
considerable  amount,  to  rescind  the  order  for 
confirming  the  report,  on  the  ground,  that  if 
acted  upon  it  would  be  injurious  to  the  estate, 
as  11,000/.  a  year  had  been  offered. 

Mr.  Temple,  and  Mr.  Anderdotit  for  the  cre- 
ditors, contended  that  the  order  ought  to  be 
discharged,  as  it  was  not  a  matter  within  the 
6  Geo.  4,  c.  16,  s.  88,  (as  to  assignees  com- 
mencing suits,  and  compounding  with  debtors 
to  the  estate ;)  and  therefore  neither  the  com- 
missioner nor  the  Court  had  any  authority  to 
make  such  order. 

Mr.  Swanston  and  Mr.  Montagu,  for  the 
assignees. 

Mr.  Twiu  and  Mr.  Keen  for  the  lessee. 

Erskine,  C.J.  and  Rose,  J.  This  petition 
must  be  dismissed;  but  the  assignees  only  take 
the  order  for  confirming  the  reportva/^al  quan- 
turn,  and  it  wiU  not  aviul  them  if  they  act 
wrong,  upon  a  proper  application  by  creditors 
to  charge  them  for  their  wilful  default.  The 
order  can  iperely  be  serviceable,  as  evincing 
the  assignees  intent  to  act  properly  by  the  pub- 
licity. Even  if  the  commbsioner  haa  reported 
that  a  lease  ought  to  be  granted  to  the  peti- 
tioners, who  offered  11,000/.  This  Court  could 
not  enforce  obedience,  if  the  assignees  were 
satisfied  it  would  not  be  proper  to  grant  it. 

Sir  •/.  Cross  dissent. 

Ex  ptirte  De  Begnis,  in  re  Chambers, 
Jan.  13,  1834.    B.  C.  R. 


BANKRUPTCY. — PRESERVED  BIDDING* 

Assignees  cannot  make  a  reserved  bidding 
at  the  sale  of  mortgaged  property, 

A  pledgee  of  policies  of  insurance  applied 
for  a  sale,  and  leave  to  bid. 

Mr.  Swanston  for  the  assignees,  applied  to 
be  at  liberty  to  fix  a  reserveobidding. 

Mr.  Montagu,  for  the  petitioner,  objected. 

Per  Curiam.  Assignees  cannot  be  per- 
mitted to  make  a  reserved  bidding.^    They 

*  Coram,  Sir  J.  Cross. 

^  The  Court  has  constantly  refused  such  ap- 
plications, and  did  so  in  Sir  George  Ducketfs 
bankruptcy,  where  the  property  mortgaged 
was  stated  to  be  worth  80,000i.  and  mortgaged 
for  40,000/. 
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may  bave  liberty  to  bid  if  they  thiuk  fit;  but  |  fore  the  principle  of  the  objection  does  not 
if  tnev  do»  they  must  take  it  as  any  other  person 
would. 
Ex  parte  Skinner,  July  3,  1833.    B.  C.  R. 


BANiERUPTCT. — JURISDICTION. — MOTION. 

An  application  for  the  registrar  to  review 
/lis  taxation  of  costs,  may  be  by  motion ; 
which  may  be  entertained  without  the  casts 
being  first  paid  into  Court, 

Upon  a  petition,  a  reference  was  made  to 
one  of  the  deputy  registrars  of  several  bills 
of  costs  for  taxation.  The  registrar  had 
made  his  certificate  of  taxation. 

Mr  Swanston  and  Mr.  Montagu  applied  b^ 
motiqn,  that  the  registrar  might  review  his 
taxation. 

Mr.  •/.  Russell,  contra,  objected  that  the  ap- 
plication must  be  by  petition.  The  course  of 
practice  was  either  to  present  a  petition  of  ex- 
ceptions, Pitt  V.  Maekreth,  3  Bro.  321,  or  to 
petition,  asking  leave  to  take  exceptions ;  Fen' 
ton  V.  Crit'hett,3  Mont.  496;  when  the  specific 
items  to  which  objections  are  made  would  ap- 
pear. In  Jenkinson  v.  Royston,  9  Price,  215, 
a  motion  to  review  a  taxation  was  refused  by 
the  Lord  Chief  Baron  #  Lucas  7.  Temple,  9  Ves. 
299 :  and  the  practice  of  this  Court  was,  on 
the  opening  of  the  Courts  declared*  to  be  the 
tame. 

Mr.  Ching,  for  another  respondent,  sud,  that 
it  was  of  importance  that  a^petitiou  should  be 
presented,  stating  the  specific  objections,  as 
if  they  appeared  to  be  well  founded,  the  par- 
ties might  not  think  it  necessary  to  oppose,  as 
they  were  compelled  upon  a  notice  in  general 
terms. 

Mr.  Swanston  and  Mr.  Montagu,  in  support 
of  the  motion.  All  the  facts  are  stated  m  the 
affidavit  filed  in  support,  and  cited  ex  oarte 
Croekwell,^  where  exceptions  were  tendered 
in  Court,  in  opposition  to  the  application  to 
confirm  the  certificate  of  taxation,  and  the 
Court  allowed  them  to  be  heard,  although  not 
bv  petition,  and  leave  had  not  been  obtuned. 
Tliis  court  being  a  Court  of  Law  and  Equity, 
empowered  by  1  &  2  W.  4,  c.  66,  s.  3,  to  hear 
matters  brouflfht  on  "  by  way  of  petition,  mo- 
tion, Ac."  Even  though  in  Chancery,  the 
Eractice  was  to  petition*  yet  in  the  Common 
•aw  Courts  it  was  always  by  motion,  and  this 
Court  will  therefore  adopt  that  which  is  least 


apply. 
Chanci 


I'here  being  no   prohibitory  rule  in 

hancery  inflexible,  there  is  no  reason  why  we 
should  not  entertiun  this  motion. 

If  any  case  brought  on  by  motion  require  it, 
the  Court  might  in  its  discretion  order  a  peti- 
tion to  be  presented. 

Mr.  Russell  then  objected  that  the  amount  of 
the  taxed  costs  had  not  been  pud  into  Court. 
Ex  parte  Leigh,  4  Madd.  394. 

Per  Curiam,  That  is  not  the  usual  prac- 
tice ;  although  the  Court  might  make  it  one  of 
the  terms  of  the  order  if  made ;  but  ii  is  not 
a  preliminary  objection. 

Ex  parte,  Riokardson,  in  re  Contitt  As  Lee, 
April  14, 1834.    B.  C.  R. 
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expensive. 

Per  Curiam.  There  can  be  no  doubt  of  the 
Court  having  power  to  entertain  this  applica- 
tion upon  motion.  There  is  no  necessity  to 
petition  for  leave  to  except,  if  the  objection 
appear  on  the  report,  as  was  decided  by  the 
rice  Chancellor.  Ex  parte  Farquharson.^  The 
only  question  upon  the  present  case  is,  whether 
the  officer  has  properly  pursued*  the  order  of 
reference,  which  will  appear  at  once  by  look- 
ing at  the  order  of  the  certificate ;  and  there* 

»  General  Order,  Jan.  12, 1832. 

b  B.  C.  R.  July  2^,  1832. 

c  MS.  in  Secretary's  book^  June  17»  1831. 
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CONSIDERATION    OF    REPORTS. 


Central  Criminal  Court; 
Capital  Punishment. 
Felons'  Property. 
County  Coroners. 
Justices  of  the  Peace. 


FOR  THIRD    READING. 


Spring  Quarter  Sessions. 
Administration  of  Justice  in  Boroughs. 
Jewish  Civil  Disabilities^ 


MR.  POLLOCK  S  BILL  FOR  A  LIMITVD 
ABOLITION  OF  ARREST. 

This  Bill  is  one  of  the  most  objectionable 
that  has  yet  been  presented  to  Parliament. 
It  takes  away  one  of  the  means  of  enforcing 
payment  for  all  that  large  class  of  debts 
called  "  Book  Debts,"  and  makes  no  pro- 
Tision  (like  the  Attorney  General's  Bill)  in 
fivor  of  the  creditor,  to  compel  the  dis- 
tribution of  the  debtor's  effects,  or  render 
liable  money  in  the  funds,  &c.  We  can- 
not understand  why  all  debts  which  are  not 
secured  by  bonds  or  bills,  &c.  should  be  ex- 
cluded from  the  usual  remedies.  Besides, 
the  act  may  be  rendered  inoperative  by  the 
creditor  requiring  a  note  or  bill  on  the 
delivery  of  Uie'  goods,  which  those  who  re- 
quire credit  cannot,  under  the-  new  law,  re- 
fuse to  give. 

CSNTRAL  CRIMINAL  COURT. 

The  Chief  Judge,  and  the  two  other 
Judges  of  the  Court  of  Review,  are  named 
in  (Ms  Bill  among  the  Judges  of  the  in- 
tended new  Court,  in  order  that  there  may 
be  no  interruption  in  the  Monthly  Sessions 
during  the  absence  of  the  other  Judges  on 
Circuit. 


COMMON  PLBAS  AT  LANCASTER. 

This  bill,  with  the  exception  of  a  few 
clauses,  is  an  echo  of  the  Uniformity  of 
Process  and  Law  Amendment  Acts.  The 
new  clauses  are  designed  to  extend  the 
jurisdiction  of  the  Court,  by  compelling  the 
attendance  of  witnesses  from  any  part  of 
the  kingdom,  and  enforcing  the  judgments 
of  the  Palatine  Court  against  the  property 
and  person  of  defendants,  wherever  they 
may  be  found.  The  provisions  for  trying 
causes  not  exceeding  20/.,  and  for  granting 
new  trials,  are  very  questionable,  even  if 
the  principle  of  the  biQ  were  conceded. 
But  the  previous  question  is,  whether  any 
such  bill  should  pass,  and  whether  the  pro- 


per course  would  not  be  to  abolish  the 
Palatine  Court  altogether,  as  equally  ob- 
jectionable with  the  late  Welsh  Courts? 
We  shall  consider  this  point  in  our  next 
number. 
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Robert  Booth  Latter,  Bromley. 

Stephen  Piummer,  Canterbury. 
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Richard  M inter  Mount,  Canterbury. 
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George  Curteis,  Canterbury. 

Weller  Norwood,  Charing. 

Walter  Hills,  Chatham. 

Thomas  Broadley  Fooks,  Dartford. 

John  Hayward,  Dartford. 

John  Mercer,  Dealt 

James  Leith,  Defll. 

John  Shipdem,  Dover. 

Matthew  Kennett.  Dover. 

Thomas  Pain,  Dover. 

Jfilius  Gaborian  Shepherd,  Feversham. 

John  Mathews,  Gravesend. 

Ralph  Thomas  Brockman,  Hythe. 

Edward  Sedgwick,  Hythe. 

Charles  Hoar,  Maidstone. 

Henry  Atkinson  Wildes,  Maidstone. 

Thomas  Cobb,  Margate. 

John  Boys,  Margate. 

William  Stringer,  New  Romney. 

Thomas  Hodges  Grove  Snowden,  Ramagate. 

Edward  Daniel,  Ramsgate. 

James  Boys,  Rochester. 

Edward  Twopeny,  Rochester. 

John  Mourilyan,  Sandwich. 

George  Calverle^  Cole,  Seven  Oaks. 

John  Hinde,  Sittin{|[boume. 

John  Stone,  Tonbndge  Wells. 

SURREY. 

Thomas  Hart,  Dorking. 
James  Puttock,  Epsom. 


m^ 


QUERIES. 


ftxfo  of  9r09<rt5  anH  Con^cpsncin^. 

ANNUITY. 

^.,  by  his  will,  made  four  years  previous  to 
his  death,  directs  his  executors  to  receive  the 
rents  and  profits  of  certain  property,  and 
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Queries. ^Editor's  Letter  Box. 


thereout  to  pay  to  B.  an  annuit]^  of  40/.  for 
life,  and  after  her  decease,  to  divide  the  prin^ 
cipal  money,  out  of  which  the  swd  annuity 
should  have  been  paid,  equally  between  C,  and 
D.  B.  dies  in  the  lifetime  of  ^.  Are  C  and 
/).  entitled  to  have  a  sum  out  of  A.'s  estate 
sufficient  to  yield  40/.  per  annum,  now  divided 
between  them  ?  D.  A. 


BREACH    OF  COVENANT. 

y^.  leases  six  houses  to  B, ;  B,  assigns  the  lease 
to  C,  and  C.  to  D.  C,  while  aasipee  in  pos- 
session,  grante  a  lease  of  one  of  the  houses  to 
E. ;  /).  is  ejected  by  J.  Can  E.  bring  an 
action  against  C.  for  breach  of  the  covenant 
for  quiet  enjoyment,  he.  E ,  not  having  insured 
the  premises,  kept  them  in  repair,  or  performed 
the  covenants  on  his  part  ?  Anon. 

SALE. — MORTGAGE.— AUCTION   DUTY. 

In  May  last  year,  J,  B.  put  up  to  sale  by 
auction  certain  estates  in  lots,  which  were  in 
the  whole  subject  to  a  mortgage  of  22,200/. 
'Ihe  mortgagee  in  no  wise  concurring,  nor 
his  money  payable  till  1836.  Under  each 
lot,  in  the  conditions  of  sale,  the  following 
words  were  inserted  :  "the  apportioned  mort- 
gage debt  on  this  lot  is  /•  wth  the 
interest  thereon,"  from  a  certain  day  therein 
named  ;  and  by  the  conditions  of  sale,  the 
purchasers  were  to  have  conveyances  of  their 
respective  lots,  subject  to  such  apportionment 
of  the  mortgage  debt.  Lot  I  ot  the  sale  in 
question  was  sold  for  16,600/..  including  the 
apportioned  part  of  the  mortgage  debt,  being 
10,200/.,  and  a  conveyance  was  made  subject 
thereto,  and  the  sum  of  6,300/.  paid  over  to 
the  vendor.  Does  the  auction  duty  attach  upon 
the  16,500/.  or  only  on  the  value  of  the  interest 
of  the  vendor,  viz.  6,300/  ? 

An  Old  Subscriber. 


THE  EDITOR'S  LETTER  BOX. 


^racttrr. 


INTERPLEADER. 

Action  brought  by  j4.  against  B.  to  recover  a 
sum  of  money  claimed  liy  j4.  and  C.  B.  obtains 
a  Judge's  order  to  make  C  defendant  m  his 
stead,  and  the  money  in  dispute  is  paid  into 
Court  to  abide  the  result  of  an  issue  to  try  the 
question  l)etween  j4.  and  C.  ^.  has  taken  no 
further  steps  in  the  matter;  and  C,  who  is 
anxious  to  have  it  decided,  wishes  to  compel 
j4.  to  go  on.    What  course  should  he  pursue  ? 

~  C.  H.  I. 

COUNTY  COURTS. 

If  an  action  be  l)rought  in  the  SheriflPs 
County  Court,  and  the  defendant  not  appear- 
ing to  the  summons  in  due  lime,  distringases 
are  issued  to  compel  appearance,  and  levies 
made.  Can  the  defendant,  on  eutenng  an 
appearance  with  the  sheritf.  have  his  goods 
returned  trithoul  payment  of  the  costs  of  the 
distringases?  And  if  the  sheriffs  should  return 
the  goods  without  taking  such  costs,  what  re- 
medy has  the  plaintiff  against  the  shenff  or  his 

officer  for  such  costs  ? 

A  Country  Subscriber. 


We  willingly  call  attention  to  the  utility  of 
an  office  for  depositing  Title  Deeds,  either  fur 
security  or  joint  custody.  "  Deeds,  and  even 
Wills,  are  sometimes  found,  says  Mr.  Preston 
(Abstracts,  vol  1.  p.  2/),  in  the  hands  of  those 
who  represent  the  stewards  or  law  agents  of 
the  family  of  the  former  owners,  or  of  the 
gentlemen  who  have  succeeded  to  the  profes- 
sional concerns  of  such  law  agents,  &c  It 
would  tend  greatly  to  public  convenience,  by 
facilitating  such  researches,  and  be  a  profitable 
appointment  to  any  individual,  that  all  deeds, 
wifis,  &c.  left  or  found  in  the  hands  of  persons 
who  have  no  connection  with  the  property  or 
with  the  owners ;  or  a  table  of  their  dates,  and 
the  names  of  the  parties,  and  the  description 
of  the  parcels,  should  be  deposited  in  some 
public  office.  The  existence  of  such  office 
would  quickly  give  to  it  abundance  of  employ- 
ment." The  Law  Institution  affords  the  means 
of  making  such  deposits,  with  every  facility  for 
inspection  ;  and  this  hint  may  perhaps  be 
taken  into  consideration  by  the  Committee  ef 
that  establishment. 

The  suggestion  of  "  An  Old  Subscriber," 
was  carried  into  effect  by  the  publication  of 
our  *'  Commentaries  on  the  New  Statutes, 
!  effecting  Alterations  in  the  Law,**  wMch  we 
commenced  after  the  last  session.  We  hope 
to  make  some  improvement  in  the  future 
numbers  of  that  publication,  and  shall  avail 
ourselves  of  the  hints  of  our  correspondent. 

We  have  labored  to  remove  the  evUs  com- 
plained of  by  a  correspondent,  in  the  Reports 
of  Cases  decided  in  the  Courts  both  of  Law 
and  Equity,  and  hope  that  our  example,  as 
well  as  our  advice,  will  be  followed ;  but  we 
question  whether  authorized  Reporters,  re- 
ceiving stated  salaries,  would  expedite  the 
publication  of  the  decisions. 

On  considering  the  facetious  account  of 
matters  at  the  Clerkenwell  Court  House,  we 
incline  to  think  that  no  benefit  would  result  to 
the  profession  from  its  publication,  and  there- 
fore withhold  it. 

We  have  received  the  queries  and  answers 
of  W.  H.  S.;  F.;  Cantero;  F.  T.  H.;  A 
Constant  Render ;  A  Young  Student ;  X.  Y. ; 
Z.;  and  others  with  divers  learned  names, 
not  quite  necessary  to  be  appended  to  practical 
quenes. 

An  answer  to  **  A  Cambridge-bred  Barris- 
ter "  has  been  left  as  requested. 

We  shall  be  glad  to  receive  the  communi- 
cation of  C.  S. 

C.  M.  W.,  though  very  positive,  is,  we  be- 
lieve, mistaken.  At  all  events,  we  cannot  be 
answerable  for  all  the  communications  we  re- 
ceive. 

The  suggestion  of  W.  shall  be  taken  into 
consideration. 

The  name  of  Henry  Davison,  Esq.  was 
omitted  in  the  list  of  Gentlemen  called  to  the 
Bar  of  the  Inner  Temple. 
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Pertinet,  et  nescire  malum  est,  agitamns. 


HORAT. 


THE  PROGRESS  OF  LAW  REFORM. 


Wb  find  it  necessary  occasionally — as  well 
for  our  own  benefit,  as  that,  we  trust,  of 
our  readers,— to  take  a  general  view  of  the 
various  measures  relating  to  the  Law  be- 
fore Parliament— to  make  a  rest  in  the 
great  account— and  we  purpose  to  do  so  at 
the  present  time.  Very  little  has  been 
done  since  we  last  devoted  an  article  to  this 
inquiry,*  but  a  good  deal  has  certainly  been 

projected. 

In  the  House  of  Lords,— lately  the  great 
forge  for  new  law-devices,— very  little  has 
been  even  said  on  the  subject.  The  Lord 
Chancellor  is  perhaps  tired  of  proposing 
measures  which  either  fail  when  tried,  or 
which  have  not  the  opportunity  of  trial 
given  them ;  the  existence  of  the  Court  of 
Review,**  and  the  non-exbtence  of  Local 
Courts,  alike  afllicts  him ;  and  he  will  per- 
chance throw  no  more  pearls  before  swine. 
Perhaps,  however,  he  is  only  collecting  his 
strength,- hoarding  up  his  excitability— for 
the  purpose  of  making  some  grand  attack 
on  the  existing  frame-work  of  our  laws. 
Lord  Lyndhurst  having  chosen  the  Northern 
Circuit  this  Summer,  will  soon  leave  him  a 
five  stage,  having  it  no  longer  in  his  power 
to  make  a  sudden  appearance  in  the  House 
of  Lords  from  Lewes  or  Hertford.  We 
hardly  suppose,  however,  that  the  Local 
Courts  Bill  will  be  again  attempted;  but 
we  shall  be  surprised  if  a  speech  be  not 
speedily  made  by  the  Chancellor,  which 
shall  threaten  we  know  not  what,  and  pro- 

•  Sec  7  L.  O.  465. 

*  The  la«t  plan  for  employing  the  Judges 
of  this  Court  is  to  put  them  in  the  Old  Buley, 
under  the  Metropolitan  Jurisdiction  Bill. 
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pose  to  effect  what  cannot  be  effected. 
Lord  Wynford  has  undertaken  the  difficult 
task  of  Sabbath  legislation.  His  bill^  is  in 
committee  when  we  write.  We  are  of  opi- 
nion that  some  measure  of  this  kind  is  ne- 
cessary, but  it  will  certainly  be  no  easy 
matter  to  frame  the  proper  bill.  Lord 
Plunkett,  we  have  heard,  has  a  half-dozen 
bills  in  his  desk— some  of  no  ordinary  na- 
ture— one  or  more  of  which  he  will  pro- 
bably ere  long  introduce. 

In  the  House  of  Commons,  things  at  any 
rate  wear  the  usual  appearance.  The  first 
law  officer  of  the  Crown,  the  Attorney- 
General,  agfdn  appears  in  his  place,  graced 
by  the  suffrages  of  the  second  capital  of  the 
United  Kingdom ;  and  we  confess  we  were 
heartily  glad  to  see  him  there.  He  had 
indeed  no  pleasant  news  to  hear;  his 
favorite  measure  had  in  his  absence  been 
again  defeated— the  Registry  Bill  no  longer 
appeared  on  the  Journals— it  had  been 
worse  used  than  ever — but  he  may  not  be 
sorry  that  he  was  not  in  at  the  death.  Re- 
turned, he  seems  determined  to  make  good 
use  of  his  time.  Although  the  bill  for  the 
abolition  of  Imprisonment  for  Debt  was 
distinctiy  abandoned  for  this  Session,  by 
the  Leader  of  the  House,  Lord  Althorp,** 
and  although  Mr.  Pollock  has  a  bill«  on 
the  subject  before  the  House,  the  Attorney- 
General  has  ^ven  notice  that  he  will  bring 
on  his  bill  on  the  subject.  This,  however, 
we  suppose  vnll  satisfy  him  for  the  present 
Session. 

The  bill  for  the  Regbtration  of  Biitlis, 


c  See  ante,  p.  71. 
*  S^e  antff  p.  47. 
e  See  ante,  p.  102. 
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Deatlis,  and  Marriages,  has  been  handed 
over  by  Mr.  Brqugharo  to  the  Crovemment, 
and  will  probably  be  carried.  It  appears  to 
us  a  useful  measure. 

The  bills  for  the  alteration  of  our 
Criminal  Law/  seem  to  find  favor  with  the 
House.  The  mitigation  of  the  severity  of 
our  criminal  code  is,  unfortunately,  one  of 
those  popular  topics  which  form  the  favorite 
theme  of  the  debating  society  orator,  and 
carry  with  them  the  sympathies  of  the 
weak-minded.  It  is  the  fittest  subject  for 
declamation  on  the  hustings,  and  the  point 
on  which  every  one  is  most  ready  to  pledge 
himself.  We  confess,  however,  as  we  are 
unfettered  by  any  such  ties,  and  have  no 
wish  to  flatter  the  vulgar  taste,  that  we  are 
opposed  to  any  further  alteration  of  our 
criminal  code.  The  bill  for  allowing  Coun- 
sel to  address  a  Jury  in  favor  of  rasoners 
is,  perhaps,  the  most  harmless  of  the  biUs 
of  this  kind  before  the  House,  and  we  sup- 
pose it  will  now  pass.  Its  efifect.  probably, 
may  be,  in  all  ordinary  cases,  to  prevent  siU 
speeches  whatever  in  criminal  matters.  The 
Metropolitan  Criminal  Jurisdiction  Bill,  we 
of  course  entirely  except.  It  is  a  very  useful 
measure,  and  appears  to  us  as  correct  in 
principle  as  in  detail.  We  have  given  it 
fully  in  our  seventh  volume.8 

The  Poor  Law  Bill  has  been  already 
fully  examined  in  these  pages.  We  believe 
there  is  no  doubt  that  it  will  pass  pretty 
much  in  its  present  shape.^ 

Various  minor  measures  have  lately  been 
introduced,  which  should  be  noticed.  The 
first^  of  these  p]:ov^es,  that  no  parish  ap- 
prentice is  to  be  bound  unless  tiie  master 
or  mistress  shall  be  a  householder,  and 
rated  to  the  poor ;  and  is  intended  generally 
to  benefit  and  regulate  this  class  of  persons. 
The  second^  is  intencled  to  enact,  that  the 
justices  assembled  in  quarter  sesaiosgi  may 
Bame  two  justices  of  the  peace  who  shall  be 
empowered,  after  the  holding  of  the  Spring 
assizes,  to  fix  tbe  day  for  ti[^e  holding  the 
next  quarter  sessions,  so  as  such  time  shall 
not  be  earlier  than  the  Idth  day  of  March* 
nor  later  than  the  15th  day  of  Apcil.  This 
bill  is  chiefly  intended  to  prevent  tbe 
quarter  sessions  interfering  with  the  assises, 
which  it  was  likely  to  do,  under  the  provi- 
sions of  the  11  G.  4,  and  1  W.  4,  C.  70, 


§  55.  The  third^  will  enable  the  proprietor  of 
any  piece  of  laad  lying  l^  any  common  field 
to  exdbiange  the  same  for  any  other  piece 
of  land  of  equal  value,  either  lying  in  any 
common  field,  or  being  part  of  the  inclosed 
land  in  the  same  or  any  adjoining  parish. 
The  fourth^  will  enable  tiie  owners  of 
limited  estates  in  lands  under  settlement, 
and  the  trustees  of  lands  subject  to  trusts 
for  charitable  purposes,  to  dispose  of  such 
lands  for  an  equivalent  in  money  or  in  other 
lands,  under  restrictions  which  may  guard 
the  interests  of  the  other  parties  who  may 
be  afflBOted  by  such  transactions.  The 
fifth^  is  intended  to  remedy  an  incon- 
venience arising  from  the  present  Law  of 
Escheat,  and  to  enact  that,  in  future,  in 
case  of  the  death  without  heirs,  or  the  con- 
viction ioT  treason  or  felony  of  a  trustee  in 
whom  any  real  or  personal  estate  is  vested, 
the  same  shall  not  escheat  or  be  farfeitcd."* 
The  tixth  ^  is  intended  to  remedy  a  doubt 
which  has  arisen  on  the  conatraction  of  the 
ri  G.  2,  c  19,  and  to  declare  that  that  statute 
shall  apply  to  leases  detenniniDg  on  the  death 
of  persons  making  them,  although  not  strictly 
tenanta  for  life,  01  on  the  death  of  tenants  for 
life;  and  it  is  further  intended,  that  all 
rents,  annuities,  and  other  pajTments  coming 
due  at  fixed  periods,  shall  be  apportioned,  and 
remedies  are  to  be  provided  for  obtaining  tbe 
ai^KNTtional  parts.  This  kuit  is  a  provision 
much  needed,  as  Ht  present  injustioe  is  done 
when  a  clause  ip  the  deed  or  will  is  not  in- 
serted providing  for  the  reoovevy  of  the  pro- 
portional part.  The  noenih  ^  is  intended 
to  repeal  so  much  of  tha  Game  Act  as 
affects  the  hiteresta  of  tenants  for  life  or 
years  vested  in  Hhem  bdiote  the  passing  of 
that  act.  The  eighths  la  an  Act  to  amend 
the  Friendly  Society  Act.  The  mnih"^  is 
intended  to  enable  justicea  of  the  peace  act- 
ing for  borougfaa  to  oomiait  persons  for 
felony  to  be  tried  id:  the  aastiwua. 

These  are  the  minor  measures  now  before 
Pku-liament.  Theve  are  also  bUla  relating  to 
Illegal  SeountieB,  the  Liberty  of  the  Pi«as,' 
tile  Lancaster  Cuort  of  Common  Pleas.  {pwU 
pp.  1 19*128)  thaTiansfer  of  Propeity/  Eng- 
iish  &  IrishJudgmenta,*  laveatenentof  Bank- 
ruptey  Funds,"  the  Consolidation  of  the  Law 
of  Highways,^  Fekma' Property,^  and  County 


'  See  ante,  pp.  69,  72. 
K  P.  617 ;  and  see  p.  530. 
h  See  the  bill  7  L.  O.  531,  and  mUe^  8  and 
20 ;  and  sec  pp.  353,  470,  and  ante^  12. 
i  See  7  L.  O.  490.  J  See  7  L.  0. 497. 


■•«•• 


^  See  ante,  p.  68.  *  See  ante,  p,  70. 
^  See  Bmrgea  v.  H^heMie,  i  Bl.  Eqp.  123; 
and  1  Eden,  177. 

^  See  ante,  p.  7i.  ^  See  ante,  p.  7L 

P  See  ante,  p<  71«  ^  See  anie^  p*  72. 

'  See  7  L.  0. 379.  «  See  m/c,  101. 

t7L.(X408.  «7L.  0.38a 

^  See  7  L.  O.  440.  w  See  7  L.  0, 424. 
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Coronen,'  which  have  already  been  ad- 
verted to  in  these  pages,  or  which  we  shall 
hereafter  consider  separately;  more  par- 
ticularly Mr.  Philpott's  bill  relating  to  the 
Transfer  of  Property,  which  merits  atten- 
tion. The  bills  lately  brought  in  relating  to 
Church  Reform,  we  shall  also  ms^ke  the  sub- 
ject of  a  separate  article,  in  continuation  of 
the  series  on  that  subject. 

We  have  now  furnished  a  general  state- 
ment of  the  various  meiasures  relating  to  the 
Law  before  Parliament ;  and  we  shall  pro- 
bably, in  our  next  inquiry,  have  to  consider 
whidi  of  these  sheets  of  paper  have,  by 
parliamentary  magic,  been  transmuted  into 
the  law  of  the  land. 


LORDS  LYNDHURST,  BROUGHAM, 
AND  LOCAL  COURTS.* 


So  long  as  Lord  Brougham  lives,  or  at  any 
rate,  holds  the  great  seal,  he  must  engage 
a  large  share  of  public  attention ;  and,  cer- 
tainly, the  discussion  of  his  character,  pro- 
jects, and  performances,  has  occupied  a  con- 
siderable portion  of  our  pages.     We  have 
endeavouiedto  be  impartial.  We  have  been 
ever  ready  to  give  his  Lordship  his  fjedr  meed 
of  praise,  when  it  appeared  to  us  that  he  de- 
served it ;   and  this  has  been  the  pleasant 
part  of  our  duty.  But  we  have  never  shrunk 
firom  opposing  his  measured  when  we  con- 
aidered  ^em  injurious  to  the  profession  and 
the  public.     We  h&ve  here  an  able  and 
spirited  pamphlet  on  t^e  sobject  of  Local 
Courts,  and  its  great  defender  and  principal 
opponent,  Whic%  is  written  for  the  purpose 
of  bringing  "  an  array  of   feu^ts,  already 
well  known  to  lawyers,   before  the  non- 
professional public,"  relative  to  the  intro- 
duction   of    Lord    Brougham's    fiivourite 
scheme.      Th6  author,   (whom  we    have 
heard  to  be  Mr.  Warren,  already  advan- 
tageously known   to  the  literary  public) 
therefore  fairly  collects  some  of  tihe  most 
prominent  arguments  which  have  been  used 
against  it,  and  clothes  them  in  a  language, 
Ibwing  even  to  exuberance,  and  seasoned 
with  much  raey  liveliness.  Tlie  latdt  of  the 
production  is,   that  it  is  not  sufficiently 
straight    forward.      A  political  pamphlet 
should   be  direct:   it  should   hit  hard   as 
weU    as    sharply.      In  this  brochure  the 
author  does  not  always  keep  his  temper ; 

X  See  7  L.  0.  362. 

*  "  Lords  Lyndhurst,  Brougham,  and  Local 
Courts."  Reprinted  from  Blackwood's  Maga- 
zine, with  Corrections  and  Additions.  CadeU. 
1834. 


he  is  not  perfectly  cool ;  and  he  has  some- 
times thrown  away  his  strength  in  labour- 
ing points,  which,  after  all,  were  unimport- 
ant.    There  is,  besides,  an  air  of  exagger- 
ation in  parts,  which  injures  the  effect  of  the 
whole.     Thus,  when  it  is  said  of  Mr.  Jus- 
tice Williams,  "  that  he  has  edited  an  edition 
of  Blackstone,  and  compiled  a  little  treatise 
on  the  Law,"  there  is  either  an  attempt  to 
mislead,  or  very  considerable  ignorance  on 
the  subject.     It  is,  indeed,  added  in  a  note, 
(not,  we  think,  in  the  original  article)  that 
"  Judge  Williams's  friends  assert  with  in- 
dignation that  he  never  had  any  thing  to  do 
with  these  two  publications;  perhaps  they  will 
go  on  to  deny  the  truth  of  all  the  other  * 
compliments  we  have  paid  him."     But  the 
impression  left  on  the  mind  by  this  is,  that 
Mr.  Justice  Williams  is  the  author  of  the 
publications  referred  to,  which  is  not  the 
case,  and  thus  the  correctness  of  the  other 
charges  is  invalidated.    Many  points  are, 
however,  well  put,   and  there  is  a  living 
spirit  breathed  through  the  whole. 

The  charge  of  a  uniform  artful  deprecia- 
tion of  the  aristocracy  by  Lord  Brougham,  is 
thus  attempted  to  be  made  out. 

**  He  has  based  much  powerful  declamation, 
many  successful  reasomogs,  on  the  assump- 
tion, that  if  the  people  obtain  their  rights  m 
any  matter,  it  must  be  in  spite  of  the  aristo- 
cracy ;  he  has  paid  them,  trom  'time  to  time, 
when  likely  to  be  most  elective,  the  bitterest 
ironical  compliments;  and  constantly  insinu- 
ated that  their  oaosa  is  of  trifling  vsdue, 
though  heavy  cost,  to  the  State.  Examine  his 
various  speeches  and  writings,  and  see  if  what 
we  state  be  not  true.  We  shall  select  a  few 
instances.  Mark  the  tone  of  his  peroration  on 
the  Queen's  trial : 

'*  My  Lords,  I  pray  your  Lordships  to  pause. 
You  are  standing  on  the  brink  of  a  precipice." 
— *'  My  Lords,  from  the  horror  of  this  catas- 
trophe— save  the  country — save  yourselves 
from  this  situation.  Rescue  that  country,  of 
which  pou  are  the  ornnments,  but  in  which  you 
could  flourish  no  longer  when  severed  from 
the  people,  than  the  blossom  when  cut  off  from 
the  root  and  stem  of  the  tree^-^save  that  coun- 
try  that  you  ma^  continue  to  adorn  it'' — "  Tlie 
Aristocracy  which  is  shaken,"  &c.  **  But  I  do 
here  pour  forth  my  supplications  at  the  Throne 
of  Mercy,  that  that  mercy  may  be  poured  down 
upon  the  people  of  this  country  in  a  larger 
measure  than  the  merits  of  its  rulers  may  de» 
serve,  and  that  your  hearts  may  be  TuaNBo  to 
justice.'*  Observe  how  artfully  Mr.  Brougham 
points  the  finger  of  public  odium  and  msap- 
pointment  at  the  Lords ;  how  slightly  he  speaks 
of  their  station  and  uses ;  and  prays  that  their 
hearts  may  be  **  turned"  to  justice  !  Mark 
him  again  (July  8,  1825),  in  a  speech  to  the 
Mechanics'  Institute^  sneeringly  representing 
the  Aristocracy  as  "  our  self-nominated  su- 
periors!"   Sec  the  threatening  tone  he  as- 
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•umea — most  unaecessarily — ^in  his  speech  on 
the  Local  Courts  Bill  (Dec.  2,  1830) :— "  / 
cQunsel  you  to  let  no  means  unbefitting  yoor 
high  station— /o  let  no  pride  of  place  prevent 
your  earnestly  attempting  this  great  work. 
And  let  neither  your  station  nor  pride  be  of- 
fended, when  I  tell  you  that  a  feehu^  has  gone 
abroad  of  disrespect  towards  both  Houses  of 
Parliament,"  &c.— **  if  unhappily  one  party 
should  be  temporarily  alienated." — "  I  would 
say, — maintain  year  own  righte,  preserve  your 
own  dignity,  but  take  care  and  do  your  duty 
to  yourselves  and  the  alienated  party,  by  im- 
proving their  condition,  and  removing  all  just 
grounds  of  complaint.  Trust  me,  my  Lords, 
the  road  to  duty — the  dottr  of  reconcilement — 
is  open  to  you ;  and  it  will  be  exclusively  your 
own  faults  if  again  the  language  of  disrespect 
is  addressed  to  you  from  aoy  portion  of  the 
King's  subjects."  Here  he  assumes  that  the 
Aristocra<;y  and  the  people  are  estranged,  and 
implores  the  former  not  to  let  their  *'  station" 
and  *'  pride  "  prevent  a"  reconciliation." 

MarK,  again,  the  air  of  insolent  menace 
with  which,  in  an  hour  of  perilous  excitement, 
he  seizes  the  opportunity  of  holding  up  thitt  o6- 
nwrious  order  (in  the  person  of  one  of  its 
most  amiable  and  accomplished  members)  to 
the  dislike,  contempt,  and  ridicule  of  **  the 
people."  "  My  noble /nVjirf  (!)  [Earl  of  Dud- 
ley,]  too,  who  lives  near  Birmingham,  and 
may  therefore  be  supposed  to  know  his  own 
neighbours  better  than  we  can,  sneers  at  the 
statesmen  of  Birmingham,  and  at  the  philoso- 
phers of  Manchester.  He  will  live — I  tell  him 
— he  will  live  to  learn  a  lesson  of  practical  wis- 
dom from  the  statesmen  of  Birmmgham,  and 
of  forbearance  from  the  philosophers  of  Man- 
chester. My  noble  friend  was  ill-advised  when 
he  thought  of  displaying  his  talent  for  sarcasm 
upon  120,000  people  in  the  one  place,  and 
180,000  in  the  other.  He  did  little  by  such 
exhibitions  towards  gaining  a  stock  of  credit 
from  the  order  he  belongs  tO'^ittle  ttneards 
conciliating  for  the  order  ne  adorns,  by  point- 
ing his  little  epigrams  against  such  mighty 
masses  of  the  people.  He  has  thoogbt  it  be- 
coming and  discreet  to  draw  himselTup  in  the 
pride  of  hexameter  and  pentameter  verse — 
skill  in  classic  authors — the  knack  of  turning 
fine  sentences,  and  to  look  down  with  derision 
on  the  knowledge  of  his  unrepresented  fellow 
countrymen,  in  the  weighiier  matters  of  prac- 
tical legislation.  I  have  no  desire  ever  to  hear 
them  read  a  Latin  line,  or  hit  off  in  the  mother 
tongue  any  epigram.  In  these  qualities,  they 
and  I  freely  yield  the  palm  to  others.  I,  as 
THBiB  REPRESENTATIVE,  yield  it."  ^gain, 
representing  them  here, — for  them  I  bow" — 

i suiting  the  action  to  the  word]  "  to  my  noble 
iriend's  immeasurable  superiority  in  all  things 
classical  or  critical.  In  book  lore,  in  purity 
of  di^ion,  in  correct  prosody,  even  in  elegance 
of  personal  demeanour,  land  they  hide  our  di- 
minished heads.  But  to  say  that  I  will  take 
my  noble  friend's  judgment  on  any  gratse  prac- 
tical subject, — on  any  thing  touching  the  great 
interests  of  our  commercial  country,  or  any  of 
these  manly  questions  0hich  engage  the  states^ 


man,  the  philosopher,  in  practice, — ^to  say  that 
I  could  ever  dream  of  putting  the  noble  EarPs 
opinions,  ay,  or  his  knowMge,  in  any  compari- 
son with  the  bold,  rational,  judicious,  reflecting, 
natural,  and,  because  natural,  the  trust-worthy 
opinions  of  those  honest  men,  who  always  give 
their  strong  natural  sense  a  fair  play,  having 
no  affectations  to  warp  their  judgment — to 
dream  of  any  such  comparison  as  this,  would 
be  on  my  part  a  flattery,"  &c. — *'  I  speak  now 
of  the  middle  classes,  of  those  hundreds  of 
thousands  of  respectable  persons,  the  roost 
numerous,  and  by  far  the  most  wealthy,  order 
in  the  community  $  /or  if  all  your  Lordship^ 
castles,  manors,  rights  of  warren,  and  rights  of 
chase,  with  all  your  broad  acres,  were  brought 
to  the  hammer,  and  sold  at  fifty  years'  pur- 
chase, the  price  would  fly  up  and  kick  the 
beam,  when  counterpoised  by  the  vast  and  solid 
riches  of  those  midcQe  classes,  who  are  also  the 
OBNCiNB  DEPOSITARIES  ofsobcr,  rational^  in- 
telligent, and  honest  English  feeling.  Unable 
though  they  may  be  to  round  a  period,  vr  point 
an  epigfam,  they  are  solid  right-judging  men ; 
and,  above  all,  not  given  to  change.  They  will 
neither  be  led  astray  by  false  reasoning,  nor 
deluded  by  impudent  flattery(!);  but  so  neither 
will  they  be  scared  by  classicad  quotations,  or 
brow-beaten  by  fine  sentences ;  and  as  for  an 
epigram,  they  care  as  little  for  it  as  they  do 
for  a  cannon  ball!"  This,  to  be  sure,  was 
said  ostensibly  of  Lord  Dudley  onlu— of  Lord 
Brougham's  ''  friend," — and  very  kindly  said 
of  him,  too — but  he  must  be  blind,  indeed, 
who  does  not  see  that — it  was  realty  said  and 
meant  pf  the  whole  "  order"  to  which  he  be- 
longed !  Ponder  well,  then,  this  passage !  The 
Lord  Chancellor,  knowing  that  the  country  was 
very  near  the-  verged  rebellion — ^that  armed 
organized  bodies  of  *'  hundred  of  thousands" 
were  talking  of  marching  up  to  London,  in- 
flamed by  the  insidious  misrepresentations  of 
Lord  Brougham's  government  —  mark  this 
Lord  Chancellor  rising  from  the  Woolsack,  to 
conciliate  the  people,  to  calm  the  smothered 
indignation  of  the  Peers,  by  avowing  himself 
THE  Representative  of  these  People  !  The 
Lord  Chancellor  their  Representative  I  The 
self-dubbed  representative  of  these  insurgent 
'*  myriads"  was  then  standing  by  the  Woolsisck 
taimting  the  doomed  Aristocracy  as  the  con- 
temptible but  designing  enemies  of  "  the  peo- 
ple"— holding  them  up  as  differing  from  "  the 
people"  only  in  frivolous  and  insignificant  ac- 
complishments, and  yet  resisting  their  claims 
to  the  death  I  We  believe  that  on  this  memo- 
rable occasion  "  more  was  meant  than  met  the 
ear;"  that  Lord  Brougham,  true  te  the  prin- 
ciples of  his  whole  life,  distinctly  calculated 
the  force  of  his  words — ^that  they  were  timed 
with  a  tremendous  precision,  and  that  Provi- 
dence alone  averted  the  result."  pp.  6 — ^9. 

Until  the  affair  of  Sir  William  Home  is 
cleared  up,  we  shall  not  lose  sight  of  it  as  a 
professional  grievance.  The  following  are 
the  observations  of  the  present  writer  on  it, 
which  we  sincerely  hope  have  really  no 
foundation. 
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"  Bat  ''  rumonra  are  abroad — whispers  fill 
the  air— every  species  of  tale  is  afloat/'  my 
Lord»  about  one  Sir  William  Home  I    It  is 
hinted  that  he  has  been  atrociously  jockeyed ; 
that  he  has  been  perfidiously  manes  uvred,  not 
only  out  of  the  Baronship  of  the  Excheuuer, 
but  his  Attorney-Generalship,  and  flung  back 
with  contemptuous  unkindness  upon  the  surges 
of  precarious  private  practice,  amidst  the  sym- 
pathy — the  amazement  of  his  brethren.    How 
18  this  ?    Had  your  Lordship  any  thing  to  do 
with  it?    Did  you  consider  him  competent  for 
the  office  of  Attorney-General,  but  unfit  to 
continue  such,  or  receive]  the  ordinary  compli- 
ment of  elevation  ?    Can  it  be  true  that  your 
Lordship  inveigled  himj  into  a  resignation  of 
Attorney-Generalship  by  an  explicit  promise, 
which  you  knew  it  would  be  impossible  to  keep, 
but  easy  to  back  out  of?    Was  there  any  pro- 
position hinted  at  byyour  Lordship,  which  was 
at  once  rejected  by  Sir  William  as  uneonsiitu- 
tioiiai,  but  which  you  spoke  of  as  furnishing 
iqatter  for  only  a  *'  nine  day^  wonder  F"    U 
Sir  William  to  be  looked  upon  as  a  dupe  ?  a 
victim  ?   Whose  dupe  ?  whose  victim  ?  We  fur- 
ther  congratulate  your  Lordship  on  your  deli- 
cacy and  discretion  in  filling  up  certain  vacan- 
cies occasioned  by  the  retirement  of  Sir  Wil- 
liam Home.     Mr.  John  Williams  and  Mr. 
Pepys  being,  whilom,  her  present  Majesty's 
law  officers,  thought  fit  rudely  to  resign  with 
Lord  Grey;  and  her  Majesty — Heaven  bless 
her,  as  the  countnr  loves  her! — lost  no  time 
in  supplying  herself  with  better  men— Serjeants 
Tadciy  and  Merewether,  who  now  retain  their 
offices.  Your  Lordship  gracefuUy  selects  your 
Royal  Mistress's  two  discarded  servants,  the 
one  to  be  Baron  of  the  Exchequer,  and  the 
other Ki fig-* s  Solicitor-General!     There  is  a 
piece  of  practical  sarcasm  for  you !    Sic  itur 
ad  astro  !  O  rare  Lord  Brougham  !"  p.  20,21 . 

The  description  given  of  the  celebrated 
debate  on  the  Local  Courts  Bill  is  by  no 
common  hand. 

"  The  House  was  soon  filled,  and  the  spaces 
at  the  bar  and  throne  crowded  with  members 
of  the  House  of  Commons.  Precisely  at  five 
o'clock,  the  slim,  spare,  pinched-up  figure  of 
Lord  Brougham  wasMiscovered  sitting  on  the 
Woolsack— his  features  full  of  fevensh  anxi- 
ety, and  his  gestures  of  impatience— beckoning 
hurriedly  now  to  this  one,  then  to  the  other 
friend,  as  he  observed  the  Opposition  Peers 
flowii^  into  the  House.  Lord  Lyndhurst 
was  one  of  the  last  that  entered.  Accustomed 
as  we  are  to  see  Ids  noble  figure  in  the  flowing 
costume  of  the  Bench,  we  hardly  recognised 
him  in  phiin  dress.    His  black  surtout,  ele- 

Snt  waistcoat,  brown  curly  wig,  and  tonnish 
t  and  gloves,  give  yon  the  idea  rather  of  a 
colonel  of  a  cavalry  regiment,  than  a  grave 
law  lord  !^  Without  an  atom  of  foppery,  there 
is  a  certain  fashionable  air  about  nim  which 
surprises  one  familiar  only  with  the  stateliness 
of  the  full-bottomed  wig,  bands,  and  ermine 
robe.  A  few  papers  peeping  ont  of  the  breast- 
pocket of  his  surtout,  together  with  a  certiun 
flush  on  his  features,  assured  one  that  he  had 


come  prepared  for  battle !    After  one  or  two 
minor  matters  had  been  disposed  of — in  which 
the  venerable  Lord  Eldon  took  part — Lord 
Brougham    somewhat    briskly   stepped  from 
the  Woolsack,  and,  holding  the  Local  Courts 
Bill  in  his  hands,  stated  simply,  that  he  rose 
to  move  the  third  reading — and  should  reserve 
himself  for  reply  to  what  might  be  urged 
against  it  during  the  evening.    He  had  hardly 
reguned  the  m>olsack  when  he  found  Lord 
^^^rnclifife  on  his  legs — apparently  much  to. 
Lord  Brougham's  surprise — moving  the  ordi- 
nary smasher  on  suc4i  occasions,  that  the  bill 
be  read  a  tlnrd  time  that  day  six  months.    His 
speech  was  short  and  able.     He  urged  the 
leading  objections  to  the  bill  in  a  business-like 
straightforward  style,  and  exposed  the  gross 
trick  by  which  it  had  been  introduced.  **  Their 
Lordships  were  told  by  certain  influential  au- 
thorities to  take  care  how  they  acted.    They 
were  charged  with  refusing  to  give  the  poorer 
classes  that  which  was  their  due.    They  were 
finally  told  they  must  pass  this  bill,  for  they 
had  no  power  to  resist  it.    The  bill  made 
false  pretences.    It  purported  to  be  a  bill  for 
the  recovery  of  small  debts ;  but  it  went  in 
reality  to  effect  a  total  change  in  the  le^al  in- 
stitutions of  the  country ;  it  introducea  a  to- 
tally new  and  extremely  dangerous  principle." 
Lord  Brougham,  in  his  reply,  unwittingly  en- 
hanced the  weight  of  this  testimony,  by  ad- 
mitting, in  terms  almost  amounting  to  syco- 
phancy, "  the  great  experience,"  the  '*  un- 
sulliea  example  "  of  Lord  WharnclifTe ;  whose 
opinion,  at  the  same  time  is  good  for  nothing, 
only  when  he  avails  himself  of  this  **  ejpperi- 
ence^^  to  condemn  the  Local  Courts  Bill !  "  I 
am  exceedingly  mortified,"  said  poor  Lord 
Brougham,  "  at  the  opposition  I  have  receiv- 
ed from  the  noble  Baron ;  for  his  authority  is 
most  important."     After   Lords  Rosse   and 
Wicklow  had  shortly  addressed  the  House, 
Lord  Lyndhurst  rose.   Almost  every  Peer  pre- 
sent turned  instantly  towards  him  in  an  atti- 
tude of  profound  attention — of  anxious  inter- 
est— ana  continued  so  till  he  had  concluded : 
as  well  they  might,  while  listening  to  one  of 
the  most  masterly  speeches  ever  delivered  in 
Parliament.    There  was  a  manly  fervour,  a 
serious  energy,  in  his  tone  ana  manner— -a 
severe  simplicity  of  style — a  beauty  and  com- 
prehensiveness of  detail — a  graceful,  good- 
humoured,    but    most    caustic    sarcasm  —  a 
convincing  strength    of   argument,  —  which 
elicited  repeated  cheering  from  the  House- 
followed,  at  its  close,  by  several  minutes*  ap- 
plause; but  received  from  the  candid  unen- 
vious  Chancellor  one  short  allusion,  and  that 
characterising  it  as  a  piece  of  '*  carping  decla^ 
matory  sneering  /"  No  !  Not  a  syllanle  of  kind- 
ness—scarce of  frigid  courtesy— escaped  his 
lips,    while  replying  to  a    speech  from  his 
splendid  rival,  destitute  of  even  a  tinge  of 
acrimony  or  personality!  He  was  obviously 
mortified  and  alarmed  at  the  powerful  im- 
pression produced  on  all  sides  of  the  House  by 
their  ex-Chancellor.    Lord  Plunkett,  on  the 
contrary,  commenced  his  reply,    such  as  it 
was»  with  an  admbsion  **  that  he  feared  the 
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House  would  consider  him  presumptuous  in 
offering  himself  to  their  Lordships  after  the 
transcendent  and  masterly  speech  to  which 
they  had  been  listening ; — tnat  he  did  not  come 
forward  in  the  hope  of  answering  it."  fF'e 
considered  lum  indeed  presumptuous ;  and  we 
vouch  so  also  did  Lords  Grey  and  Brougham, 
who  could  not  conceal  their  vexation  at  the 
tame,  stammering,  hesitating  tone  in  which 
Lord  Plunkett  spoke,  who  had  been  hastily 
summoned  from  Ireland  for  that  purpose. 
Even  his  acknowledged  and  practised  powers 
were  signally  at  fault  that  night;  either 
through  a  consciousness  of  the  weak  cause  he 
was  advocating,  or  the  overwhelming  superi- 
ority of  the  speaker  Jie  was  following.  We 
challenge  any  Peer  or  Commoner  then  present 
to  impeach  tne  accuracy  of  our  statement. 

When  Lord  Brougham  rose  to  reply,  ven- 
geance gleamed  in  his  eye— but  not  towards 
the  »pot  occupied  by  I^rd  Lyndhurst;  his 
smothered  fury  at  length  burst  —  not  upon 
Lord  Lyndhurst,  but  Q>ace  tanti  tnrt/)  upon 
oue  he  considered  a  less  formidable  antagonist 
— LordWynford.  Him  Lord  Brougham  as- 
sailed with  a  savagehess  of  personal  enmity 
which  disgusted  the  House  and  disgraced  the 
speaker — and  that  with  the  Throne  of  Majesty 
immediately  behind,  the  supreme  seat  of  jus- 
tice beside  him !  Fleciere  si  nequeo  tuperos, 
Acheronta  movebo  /  Afndd  of  approacMng 
Lord  Lyndhurst,  he  fixed  his  teetn  the  more 
vehemently  in  Lord  Wynford,  whom  he  wor- 
ried with  mi,  smd  his  friends— mth  Insult, 
thought  the  House.  We  wish,  good  reader, 
you  had  been  present  that  memorable  evening. 
You  would  have  seen  a  Lord  High  Chancellor, 
clad  in  the  solemn  costume  of  ofiSce,  at  times 
i{:rinning  and  leering— twisting  and  writhing 
about — full  of  violent  ungainly  gesticulations 
— wUsking  to  and  fro  the  lon^  ueeves  of  his 
robe — raving,  ranting,  tearmg  away — but 
hush  I  Sweet  "  People  "  —  that  was  "  the 
Poor  Man's  Friend!'^  He  was  advocating 
"  the  Poor  Man's  BUI  I" — he  was  brow-beating 
the  "  Poor  Man's  enemies !"  pp.  30 — 33. 

We  have  now,  we  think,  quoted  enough 
to  make  our  readers  get  the  pamphlet,  and 
read  the  rest  themselves. 


REVIEW. 

An  Appendix  to  Bythewood's  Conveyancing, 
by  Messrs,  Parken  and  Stewart,  shewing 
the  Alterations  effected  by  the  recent  Acts, 
with  the  Precedents  rendered  necessary  by 
them.  By  James  Stewart,  of  Lincoln's 
Inn,  Esq.,  Barrister  at  Law.  Saunders 
and  Benning.     1834. 

Wk  have  already  expressed  our  opinion  of 
the  merits  of  the  original  Work  to  which 
this  is  an  Appendix.  (See  Vol.  7,  p.  322.) 
According  to  the  course  of  things  in  these 


changeful  times,,  but  few  Books  of  magni- 
tude can  be  carried  through  the  press  with- 
out soon  requiring  either  new  editions,  or 
Supplements,  to  shew  ^e  alterations  whi<^ 
have  been  effected.  The  extensive  collec- 
tion of  Conveyancing  Precedents,  and  the 
copious  Notes  of  the  La,w  relating  to  them, 
forming  no  less  than  Nine  Volumes,  which 
constitute  Messrs.  Parken  and  Stewart's 
work,  was  pa^cml^rly  ^ble  to  this  contin- 
gency ;  and  the  Appendix  now  uader  review 
became  obviously  necessary,  not  only  by 
the  Statutes  pa»Bed  in  the  last  Sesuon  of 
Parliament,  expressly  intei^ded  to  alter  the 
Law  of  Real  Property,  but  by  seve^  other 
Acts  bearing  either  on  th^  X^w  pr  ^r^tice 
of  Conveyancing. 

Thus  in  addition  to  the  Acts  for  ahoUsh- 
ing  Fines  and  Recoveries,  and  for  amend- 
ing  the  Law  of  Dower,  the  effect  oi  which 
on  the  Precedents  in  Ck>nveyancing  and  the 
doctrines  applicable  thereto  are  pointed  out 
in  the  present;  Appendix,  tjiie  following  Sta- 
tutes are  gone  over,  and  the  several  altera- 
tions  which  tbey  have  occasioned  distinctly 
noticed ;  namely,  the  Catholic  Relief  Act, 
10  G.  4,  c.  7,  f  17>  bearing  on  Presenta* 
tions  to  Benefices ;  til^e  Pres<;ription  Act,  3 
&  4  W.  4,  c.  27,  §§  30—33,  relating  to 
Advowsons;  §  36,  to  Partitions;  uid  $  42, 
to  Arrears  of  Rent;  the  Abolition  ol  Slavery 
Act,  3  &  4  W.  4,  c.  73»  altering  the  Manu- 
nussion  of  Slaves,  and  shewing  the  powers 
of  transferring  the  interest  in  the  Services 
of  Slaves  or  Apprenticed  Laborers;  the 
new  Game  Act,  1  &  2  W.  4,  c.  7,  as  to 
Qualifications,  and  appointing  Grame  Keep* 
ers ;  the  3  &  4  W.  4;  c.  46.  as  to  XUusory 
Appointments ;  the  3  &  4  W.  4,  c.  42,  re- 
lating to  Submissions  to  Arbitration ;  tiie  1 
W.  4,  c.  47,  rendering  Devisees  liable  to 
an  Action  of  Covenant ;  the  2  W.  i,  c.  45. 
altering  the  Qualification  for  electing  Mem- 
bers of  Parliament;  the  3.&4  W.  4,  c.  87, 
on  Titles  under  Indosure  Acts;  and  the 
Act  rendering  Freehold  and  Copyhold  Es- 
tates Assets  for  the  Payment  of  Simple  Con- 
tract Debts,  3  &  4  W.  4,  c.  104. 

We  have  given  t)iis  enumeration  of  le- 
gislative changes  on  the  subject  before  os. 
as  well  to  shew,  Qie  scope  of  Mr.  Stewart's 
Supplement,  as  to  r^smind  many  of  our 
readers,  to  whom  it  may  be  uaeM,  of  the 
necessity  of  looking  at  the  various  recent 
Statutes,  not  only  for  their  effect  on  the 
Laws  which  they  are  expressly  designed  to 
alter,  but  on  various  coDatexal  branches  not 
directly  included  in  their  main  objects.  In- 
deed so  vast  and  extensive  are  the  changes 
in  the  Law,  and  all  their  consequences  to 
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diffiaih  to  be  accurately  OBcertained,  that 
we  need  not  wonder  at  the  admonitions  of 
Lord  Eldon  against  the  rage  for  legal  inno- 
vation^ and  tibe  warning  he  gave,  that  if  it 
oontinaed  every  man  of  property  would  im- 
mediately require  an  able  Counsel  and  Soli- 
citor to  ascertain  in  what  condition  his  rights 
and  interests  were  placed,  in  order  to  pro- 
tect him  firom  future  ruin. 

We  hold  it  necessary  therefore  to  encou- 
rage all  such  Publications  as  that  before  us, 
by  which  the  PrBCtitioner  is  made  acquaint- 
ed with  the  precise  nature  of  all  the  altera- 
tions bk  each  department  of  Law  and  Prac- 
tice. The  Precedents  and  Notes  of  each 
Volume  have  been  examined  page  by  page, 
and  every  alteration  effected  by  the  recent 
Statutes  stated,  and  reference  made  to  each 
page  in  the  original  workin  which  it  occurs. 
The  changes  in  the  doetrines  laid  down  in 
the  Motes  are  pointed  out,  and  the  New 
Precedents^  are  given  in  those  parts  of  the 
Appendix  which  correspond  with  the  ori- 
guial  Work.  The  whole  has  been  ably, 
carefully,  and  concisely  executed^  To  those 
who  possess  the  former  Volumes,  this  Sup- 
plement is  indispensable ;  and  it  is  also  se- 
parately valuable  on  account  of  t^e  Practi- 
cal Forms,  and  the  brief  exposition  of  die 
change  in  the  Law  of  Real  Property  which 
it  contains. 

Abstracts  of  the  Dower  and  Fine  and  Re- 
covery Acts,  with  the  Common  Pleas  Rules 
relating  to  the  Acknowledgment  of  Deeds, 
and  the  necessary  Affidavit,  axe  given,  and 
the  foUowio^  is  a  List  of  the  New  Prece- 
dents: 


Release  by  Tenant  in  Tul  to  acquire  the  Fee 
Simple,  and  convey  the  Land  to  Uses  to  bar 
Dower.    (Short  Form.) 

Conveyance  by  a  Tenant  in  Tail,  Mrhere  the 
Proteetor  has  given  his  Consent  by  a  sepa- 
rate Deed. 

Conveyance  by  Protector  of  a  Settlement  (Te- 
nant for  Life)  and  Tenant  in  TaU,  to  release 
to  such  Uses  and  in  such  Manner  as  Tenant 
in  TaU  shall  appoint,  and  iu  defaolt  of  Ap- 
pointment to  Protector  for  Life,  Remainder 
to  Tenant  in  Tail  in  Fee. 


OBJECnOWS  AND  SUGGESTIONS 
ON  THA  common  PLEAS  OF 
LANCASTER  BILL. 


Mortj^e  in  Fse  by  Tenant  in  TVoL^ 

Coovejance  to  »  Purchaser  in  Fee;  with  a  De- 
claration under  the  Dower  Act  to  bar  pre- 
sent or  any  future  MTife  of  Dower.  (Simple 
Form.) 

Deed  by  which  Hfasband  declares  that*  his 
'  Widow  shall  not  be  entitled  to  Dower  out 
of  any  of  his  Lands. 

Conveyance  by  Husband  and  Wife,  of  Lands 
of  which  Wife  is  Tenant  in  Pee. 

Conveyance  by  a  Tenant  in  Tail,  and  his  Wife 
who  was  entitled  to  Dower  out  of  the  Lands, 
to  a  Purchaser  in  fee,  with  a  Declaration 
under  the  Dower  Act  to  bar  the  Dower  of 
the  present  or  any  future  Wife  of  the  Pur- 
ehaser. 

Appointment  of  a  Protector  of  a  Settlement, 
being  the  last  Witnessing  Part  of  a  Settle- 
ment.   (See  3  &  4^0.  4,  c.  74,  s.  32.) 

Power  for  a  Settlor  to  appoint  a  Protector  of 
a  Settlement. 

Deed  of  Consent'of  a  Protector  of  a  Settle- 
ment to  a  particular  Disposition  by  a  Tenant 
inTaU. 

Deed  of  Consent  of  a  Protector  to  any  Dispo* 
sitioB  by  a  Tenant  in  Tall. 


Thb  clauses  of  thus  bill,  with  a  few  excep- 
tions, are  similar  to  the  corresponding  sec- 
tions in  the   Uniformity  of  Process  Act, 

2  W.  4,  c.  39,  and  Law  Amendment  Act, 

3  &  4  W.  4,  c.  42. 
The  new  clauses  are  intended  to  enlarge 

the  jurisdiction  of  the  Court,  by  compelling 
the  attendance  of  witnesses,  and  enforcing 
execution  against  the  person  and  property 
of  defendants  wherever  they  may  be  found. 

The  first  question  is,  whether  it  would 
not  be  better  to  abolish  the  Court,  instead 
of  attempting  to  extend  it  ? 

.The  remaining  County  Palatine  Courts 
are  anomalous  and  inefficient,  particularly 
as  regards  judicial  superintendence.     The 
two  Judges  of  Assize  constitute  the  Bench 
of  the  Lancaster  Court  till  a  commission 
issues  for  the  following  assize ;  and  though 
the  main  business  of  the  action  is  done  at 
Preston,    the    Lancashire    attorney,,   after 
taking  out  a  summons  or  rule  tlurough  a 
Preston  agent,  must  have  it  sent  up  to  and 
attended  by  another  agent  in  London,  who 
is,  of  course,  not  conversant  with  the  cause 
or  the  proceedings.     This  is  necessarily  at- 
tended with  inconvenience,  expense,  and 
delay.     Again,  when  questions  have  to  be 
argued  before  the  Court,  there  is  at  present 
no  public  Bench  to  appeal  to,  but  the  two 
Judges  must  be  brou^t  together  at  cham- 
bers, which,  is  always  difficult,  and  is  prac- 
ticable only  at  particular  times. 

In  the  Supmor  Courts  a  plaintiff  may 
proceed  to  trial  at  one  of  the  several  sittings 
in  each  of  four  terms  in  the  year,  or  at 
any  of  the  assizes;  but  in  the  Palatine 
Court  he  can  only  proceed  to  trial  twice  in 
the  year. 

Some  of  the  clauses  extend  the  jurisdic- 
tion of  the  Lower  (]lourts,  by  calling  in  the 
Judges  and  powers  of  the  Upper  Courts, 
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which  Upper  Courts,  though  hetter  oud 
more  efficient  in  many  respects,  and  more 
easily  and  cheaply  resorted  to  by  suing 
there  at  once,  this  Palatine  Court,  by  its 
peculiar  constitution,  prevents  from  having 
equal  and  concurrent  course  in  the  county. 

The  provisions  of  3  &  4  W.  4,  c.  42,  for 
authorizing  the  Judges  to  use  a  discretion 
as  to  sending  issues  not  exceeding  20/.  to 
the  Sheriffs  or  Judges  of  Borough  Courts, 
cannot  well  be  applied  to  the  Palatine 
Courts,  because  the  security  for  its  due 
working  and  against  its  abuse,  consists  in 
the  personal  and  constant  discretion  of  the 
Judges  as  to  what  cases  shall  be  sent  for 
such  trial,  and  what  points  are  fit  for  more 
mature  consideration;  and  by  the  power 
which  the  Judges  of  the  Upper  Court  have 
of  at  once  sen&ig  points  of  law  summarily, 
as  special  cases,  to  the  open  Court  for  deci- 
sion. In  the  Palatine  Court,  it  will  be  ne- 
cessary to  send  up  to  London,  at  increased 
expense,  to  consult  one  of  its  Judges, — one 
of  whom  is  not  (as  is  the  case  with  the 
Upper  Courts)  always  present  in  town, — 
and  who  will,  for  a  considerable  period  of  the 
year,  be  engaged  in  the  discharge  of  his 
duties  in  the  Superior  Courts,  and  who 
may  not  attend  chambers  at  all. 

There  is  no  ground  for  saying,  that  either 
the  interest  of  the  Lancashire  suitors,  or  the 
improvement  of  the  administration  of  jus- 
tice, is  the  least  promoted  in  giving  this 
Inferior  Court  the  power  to  do  what  can  be 
done  far  better,  quicker,  and  cheaper  in  the 
Superior  Courts,  and  what  never  was  meant 
to  be  intrusted  to  any  but  the  Judges. 

Although  the  aid  of  the  Superior  Courts 
may  now  be  obtained  to  give  effect  to  a 
judgment  in  the  Coimty  Palatine  Court, 
this  can  only  be  had  by  removing  the  cause, 
or  causing  a  transcript  of  the  judgment  to 
be  sent  into  the  Superior  Courts.  Execu- 
tion then  issues  only  against  the  person  or 
goods  of  a  defendant  who  shall  have  re- 
moved out  of  the  jurisdiction,  the  object 
and  intention  of  the  Legislature  being 
(while  it  prevented  wilful  evasion)  to  con- 
fine this  Court  within  its  legitimate 
boundary.  The  object  of  one  of  the  clauses 
in  the  present  bill  is  to  reach  the  goods 
elsewhere  of  persons  constantly  residmg  in 
the  county. 

Supposing,  however,  that  Parliament  is 
disposed  to  improve  and  increase  the  juris- 
diction of  this  peculiar  Court,  it  would  be 
but  equal  justice  that  the  suitors  in  the 
Superior  and  more  efficient  Courts  should 
not  be  impeded  (as  they  at  present  are)  by 


the  exclusive  privileges  of  the  Local  TVi- 
bunals.  The  suitor  ought  at  least  to  have 
a  free  power  of  the  selection  of  the  Court 
most  adapted  to  his  case. 

If  the  Palatine  Court  be  beneficial  and 
valuable  to  the  inhabitants  of  the  county, 
those  inhabitants  will  resort  to  it  when  both 
stand  on  an  equal  footing ;  and  there  is  no 
necessity  to  impose  vexatious  restrictions  in 
its  fiavor  even  on  the  inhabitants,  still  less 
on  persons  at  a  distance,  who  have  the  mis- 
fortune to  have  Lancaster  debtors. 

At  present,  the  system  of  the  Court  of 
Common  Reas  at  Lancaster  injuriously 
affects  the  course  of  the  Upper  Courts,  in 
the  following  particulars : 

1.  Bailable  process  from  the  Westminster 
Courts  can  oidy  be  executed  in  Lancashire 
by  passing  through  the  Palatinate  Office, 
which  imposes  heavy  fees  and  charges,  that 
form  a  grievous  and  unnecessary  burden. 
This  sjrstem  also  brings  additional  expenses 
and  delay  on  all  rules  to  return  writs  of 
execution,  &c.  which  are  obliged  to  be 
double,  and  forwarded  to  Preston  for  ser- 
vice. 

2.  The  plaintiff  cannot  have  the  ordinary 
legal  remedy  against  the  person  of  a  debtor 
in  Lancashire  for  debts  under  50/.,  unless 
he  will  submit  to  sue  in  the  Palatine  Court. 
No  public  reason  can  be  discovered  why  a 
trader,  in  or  out  of  Lancaster,  should  be 
impeded  in  following  a  debtor  in  that  county 
in  the  same  way  as  he  could  if  resident  in 
any  other.  This  same  impediment  existed 
as  to  the  Courts  of  Wales  and  Cheshire  be- 
fore they  were  abolished,  and  it  was  one 
reason  for  such  abolition.  The  provision  is 
often  exceedingly  vexatious  to  distant  cre- 
ditors who  have  no  attorney  in  the  county, 
and  who  (unless  in  London)  cannot  even 
find  any  one  to  swear  them  to  an  affidavit  in 
that  Court,  and  have  frequently  lost  their 
debts  by  the  escape  of  the  debtor,  for  want 
of  the  means  of  stopping  him.  Added  to 
this,  it  is  in  the  power  of  any  defendant 
sued  in  this  Court  by  a  plaintiff  residing 
out  of  the  county,  to  require  such  plaintiff 
to  give  security,  within  Uie  county,  for  the 
costs  of  the  defendant  if  he  succeed,  be  the 
demand  ever  so  just,  and  to  stay  his  pro- 
ceedings till  such  security  has  been  given. 

3.  Hie  very  great  benefits  arising  firom 
the  provision  in  3  &  4  W.  4,  c.  42,  requir- 
ing Sherifis  to  have  an  office  for  business  in 
town,  is  for  the  most  part  lost,  as  regards 
the  execution  of  writs  into  the  county  of 
Lancaster,  inasmuch  as  the  Palatinate  Offices 
must  first  be  resorted  to  at  Preston. 

4.  The  records  for  trial  at  the  assises  of 
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all  issues  in  the  Upper  Courts  are  also 
burdened  vnXh  additional  expenses,  as  they 
are  obliged  to  go  through  the  Palatine 
Offices. 

It  is  therefore  proposed  that,  if  the  bill 
proceed^  the  principle  of  reciprocity  should 
be  made  as  efficient  in  fovor  of  the  Superior 
Courts  as  it  is  proposed  to  be  in  favor  of  the 
Inferior,  and  that  each  should  be  left  free  to 
the  choice  of  the  suitor,  which  may  be 
effected  by  the  following  additional  pro- 
visions: 

1.  That  the  King's  writs  shall  run  in 
Lancashire  as  elsewhere,  to  the  Sheriff. 

2.  That  jury  process  shall  be  issued  into 
this  as  in  other  counties  not  Palatinate,  and 
the  fees  on  trial  be  fixed  by  the  Judges  of 
the  Superior  Courts,  or  any  eight  of  t^em. 

3.  That  the  limit  of  bailable  actions  shall 
be  the  same  in  every  Court  and  county. 

4.  That  all  regulations  to  be  made  for  the 
Palatine  Court  shall  be  made  by  all  or  any 
eight  of  the  Judges  of  the  Superior  Courts, 
including  the  Chiefis,  and  not  by  any  two 
who  may  happen  to  go  any  particular  cir- 
cuit. 

5.  Tliat  the  writ  of  justicies  shall  no 
longer  be  necessary,  and  that  the  proceed- 
ings in  the  County  Court  in  which  the 
suitors  have  not  the  benefit  of  the  late 
alterations,  and  particularly  of  the  great 
reduction  of  expense  thereby  effected,  be 
subjected  to  the  control  of  the  Judges. 

6.  That  the  Superior  Courts  of  Common 
Law  at  Westminster  shall  be  empowered  to 
issue  such  writs  as  may,  by  a  regulation  to 
be  made  in  that  behalf,  by  the  Judges  or 
any  eight  of  them,  be  found  desirable,  for 
the  removal  of  any  cause  depending  in  any 
Court  in  the  County  Palatine  to  a  Superior 
Court  at  Westminster,  at  any  time  before 
final  judgment, 

7.  That  in  the  event  of  recourse  being 
allowed  to  the  Upper  Courts  for  new  trials, 
&c.  and  of  extended  jurisdiction  being  given 
for  subpoena,  &c.  out  of  the  county  and  of 
the  Court's  jurisdiction,  the  attorneys  of  the 
Court  below  shall  put  themselves  on  the 
same  footing  as  those  of  the  Upper  Courts, 
by  a  provision  requiring  them  to  be  admitted 
in  the  Upper  Courts,  so  as  to  bring  them 
within  the  control  and  jurisdiction  of  the 
Courts  at  Westminster,  and  pay  the  same 
duty  on  certificates  as  London  attorneys; 
as  to  future  cases  of  clerkship  and  admis- 
sion, by  exacting  the  same  stamp  duties  as 
are  paid  in  the  Upper  Courts,  and  requiring 
all  admissions  to  be  made  there,  and  not  in 
the  Inferior  Court. 


8.  That  when  application  is  made  to  the 
Upper  Court  for  enforcement  of  a  judgment, 
rule,  or  other  proceeding,  the  whole  matter 
should  be  removed,  so  as  to  give  the  Upper 
Court  full  jurisdiction  and  power  over  the 
whole  proceeding. 

9.  That  the  jurisdiction  of  the  Court 
should  be  expressly  confined  to  what  was  its 
original  intention  and  constitution ;  namely, 
to  cases  where  both  parties  reside  in  the 
county,  and  where  the  cause  of  action  arose 
there. 

On  the  whole,  however,  it  appears  de- 
sirable that  this  anomalous  Court  should  be 
abolished  altogether,  and  that  justice  be  ad- 
ministered in  Lancashire  in  the  same  man- 
ner as  it  is  in  Yorkshire  and  the  other 
adjoining  counties. 


PLAN 
FOR  DEPOSITING  TITLE-DEEDS. 


Permit  me,  in  further  development  of  the 
sufifgestions  contained  iu  my  last  (p.  57),  to 
pomt  out  some  of  the  provisions  which  appear 
to  me  to  be  necessary  for  conducting  such  an 
establishment  as  that  which  I  have  ventured  to 
propose. 

With  regard,  than,  to  that  branch  of  the 
establishment  which  relates  to  the  depositing 
of  deeds.  It  should,  I  think,  be  provided,  that 
every  deposit  of  deeds  be  accompanied  with 
some  instrument,  signed  by  the  parties  in- 
terested, declaring  for  what  purposes,  in  res- 
pect  of  what  property,  and  tor  whose  benefit 
the  deposit  is  made.  The  head  of  the  esta- 
blishment shall  give  to  each  party  interested  a 
certificate  of  the  deeds  bein^  so  deposited, 
and  of  the  right  of  such  party  m  the  deeds,  as 
declared  or  provided  for  by  the  declaration. 
That  no  person  shall  be  permitted  to  see  the 
deeds,  or  have  abstracts  or  copies,  without 
producing  such  certificate,'  which  should  be 
considered  as  a  muniment  of  title,  and  go  with 
the  deeds  which  continue  in  the  possession  of 
the  owner  of  the  property  to  which  it  relates. 
That  in  the  event  of  a  future  sale  of  the  pro- 
perty, either  in  one  lot,  or  in  difierent  lots, 
the  chief  officer  of  the  institution  mav  be  at 
liberty,  at  the  request  of  the  person  holding 
and  producing  the  certificate,  to  grant  one  or 
more  certificate  or  certificates  of  a  similar 
nature  to  the  purchaser  or  purchasers,  such 
new  certificate  containing  a  reference  to  all 
the  deeds  originidly  deposited,  or  to  such  of 
them  as  the  holder  of  the  old  certificate  may 
point  out,  and  also  a  short  description  or  map 
of  the  property  to  which  the  certificate  may  be 
intended  to  apply.  That  persons  holding  deeds 
which  they  nave  covenanted  to  produce  to 
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other  pafdet,  mzy  be  at  liberty  to  deposit  such 
deeds  for  the  benefit  of  the  persons  interested, 
and  that  those  who  hold  covenants  for  the  pro- 
duction of  such  deeds  shall  be  entitled  to  the 
same  advantages  as  if  they  had  remained  in  the 
hands  of  the  covenantor,  and  may,  if  they  wish 
it,  exchange  their  deeds  of  covenant  for  certi- 
ficates ;  such  certificates  beinff  in  conformity 
with  the  provisions  of  the  deeds  of  covenant, 
and  embracing  such  of  the  deeds  ori^ally 
covenanted  to  be  produced,  as  the  parties  en- 
tilled  to  Uie  benefit  of  the  covenants  may  re- 
ouire.  That  certain  fees  shaH  be  paid  on 
aepositing  deeds  and  granting  certificates,  such 
fees  varying  according  to  the  number  of  the 
deeds  and  the  length  o€  the  description  of  the 
property.  That  ue  fees  to  be  paid  on  the 
examination  of  deeds,  and  for  furnishing  ab- 
stracts, or  attested  or  other  copies,  when,  a 
professional  man  is  employed  by  the  j^erson 
entitled  to  the  production,  be  those  which  an 
agent  in  town  would  charge  his  country  cor^ 
respondent;  the  solicitor  being  at  liberty  to 
make  the  full  charges  to  his  client,  as  if  the 
deeds  were  in  hb  own  custody.  That  in  cases 
where  no  professional  man  is  employed,  the 
charges  shall  be  those  which  are  usual  hetween 
solicitor  and  client.  That  the  head  officer  shall, 
either  under  a  seal  of  office  or  otherwise,  cer- 
tify the  correctness  of  an  v  abstracts  or  copies 
which  may  be  made  in  the  office,  or  be  sent 
for  examination.  That  in  the  event  of  certi- 
ficates being  lost  or  destroyed,  the  head  officer 
may  be  at  liberty  to  grant  fresh  ones*  upon 
being  satisfied  by  evidence  upon  oath  and  the 
production  of  deeds,  of  the  right  of  the  party 
requiring  the  same.  That  should  any  ques- 
tions  arise  as  to  the  rights  of  the  parties  claim- 
ing  the  examination  of  deeds,  or  to  be  fur- 
nished with  certificates,  ornbstracts  or  copies, 
the  head  of  the  office  be  at  liberty  to  refer  the 
matter  in  a  summary  way  to  one  of  the  Ma». 
ters  in  Chancery,  whose  dedsion  (to  be  oei^- 
tified  by  a  report)  shall  be  final  unless  appealed 
from  within  a  limited  time. 

I  have  but  little  to  observe  respecting'  the 
department  for  registering  settlements  of-  real 
estate  and  assignments  of  choses-  in  action. 
A  plain  copy  or  any  such  settlement  and  as- 
signment should  be  sent  with  the  original  deed 
to  the  officer,  who,  after  examining  the  copy, 
should  indorse  a  memorandum  on  the  deed  of 
the  copy  having  been  left  or  filed.  An  entry 
should  be  made  in  an  index  of  the  names  of 
the  parties,  and  the  description  of  the  property 
settled  or  assigned,  which  index  should  be 
open  to  inspection;  but,  in  order  to  prevent 
improper  curiosity,  no  person,  except  a  soli- 
citor or  his  clerk,  should  be  at  liberty  to  see 
the  copy  of  the  deed  unless  he  produce  an 
authority,  verified  by  affidavit,  from  some  of 
the  parties  interested,  or  their  representatives ; 
and  no  solicitor  or  his  clerk  should  be  per- 
mitted to  examine  any  deed  unless  such  soli- 
citor state,  in  writing,  to  the  satisfaction  of 
the  head  of  the  establishment,  the  purpose 
for  winch  he  may  require  to  see  it.  The  tees 
on  filing  the  copies,  (which  may  be  kept  much 
in  the  same  manner  as  the  original  wills  at 


Doctors'  Commons,)  may  be  regulated  aceord« 
ing  to  the  lengths.  A  fee  may  also  be  charged 
upon  searches  being  made. 

I  do  not  feel  it  necessary  to  add  any  thing  to 
what  I  have  already  suggested  respectiag  aa 
official  assignee  of  terms  of  years ;  but  I  can- 
not eonchiae  without  observing,  that,  if  the 
Committee  of  the  Law  Institution  woidd  taka 
the  matter  in  hand,  their  recommendation  and 
influence  would  have  great  weight,  backed,  as 
it  might  be,  by  an  offer  to  appropriate,  for  a 
moderate  compensation,  the  use  of  some  of 
the  unoecupiea  apartments  and  strong  rooms 
of  tiie  Institution,  for  the  purposes  of  3ie  esta* 
blishment,  till  such  time  as  a  larger  space  may 
be  raq^oired,.  whea  the  emoluments  may  be 
sufficient  to  provide  a  fund  for  erecting  a  sepa* 
rate  building. 

A  Moderate  Rbforhbr. 

Lincoln**  Inn, 
May  26,  1634. 


LAW  OF  DESCENT, 


Tdi  the  Editor  of  the  Legal  Observer. 
Sir, 

Without  wisiiing  to  detract  from  the  merit  of 
a  work  whick  you  designate,  and  I  dare  say 
truly,  as  a  useful  Manual  of  the  present  Law 
of  Descents,  reviewed  p.  51,  allow  me  to  sug> 
gest  an  error  which  I  imagine  the  author  baa 
fallen  into  in  the  passage  you  have-  extnieted, 
p.  53.  After  laying  down  the  ndea  iA  descent 
as  altered  by  the  late  act,  the  author  states^ 
**  The  foregoing  remarks  are  intended  to  apply 
to  a  descent  from  a  purchaser  ex  parte  paierna, 
but  there  is  little  difference  in  tne  case  of  de> 
scent  ex  parte  maternd,  except /4fff  the  brotkers 
of  the  haff^lood  take  befbte  the  eittfre  of  the 
whole  bloody  and  that  the  maternal  line  take* 
btfere  the  patemaL'*- 

It  is  not  quite  dear  what  tho  author  inteiub' 
by  **  a  descent  from,  a  purchaser  mt  parte pa^ 
ternd;"  but  I  presume  he  means  a  case  where 
the  father  of  the  last  owner  was  the  purchaser. 
Now  I  submit  that,  whether  the  last  owner  in- 
herited from  his  father  or  his  mother,  his 
brothers  of  the  half-blood  would  in  either  cm»e 
take  before  his  sisters  of  the  vriiole  blood,  al- 
though it  would  be  diflerent  where  the  last 
oivner  was  himself  the  purchaser.  The  reason 
is,  that  according  to  the  2d  sec.  of  the  Inherit- 
ance Act,  the  descent  would  in  the  one  case  be 
traced  from  the  father,  as  purchaser,  and  in 
the  other,  from  the  modier,  as  purchaser; 
that  is  to  say,  it  is  not  the  heir  of  the  last 
owner  that  must  be  sought,  but  the  hdr  of  the 
purchaser;  ift  this  instance,  the  parent  from 
whom  the  estate  descended.  The  brothers  of 
the  half-blood  of  the  last  owner  would,  there- 
fore, in  each  case,  be  sons  of  the  whole  blood 
to  the  parent  whose  heir  is  to  be  sought,  and 
would,  of  course,  take  before  the  daughters. 
f  need  hardly  observe  that  the=  above  remarks 
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do  no^  apply  to  the  brothers  and  sisters  of  the 
half-hlooa  of  the  last  owner,  who  ore  strangers 
in  blood  to  the  oarent  from  whom  the  estate 
descended,  as  tney  would  not  inherit  at  aU. 
The  author's  mistake  seems  to  have  arisen 
from  an  idea  that  the  descent  was  to  be  traced 
from  the  last  mvner,  instead  of  from  the  piff- 
ckaser,  as  directed  by  sec.  2. 

With  r^rard  to  the  maternal  line  taking  be- 
fore the  paternal  line  where  the  desert  was 
es parte  rkaiernd,  the  author  appears  t(Q  h^ve 
fiaJlen  into  an  error  in  common  with  the  au- 
thors of  several  early  publications  on  the  late 
acts,  and  to  have  supposed  that  an  aker^tion 
suggested  by  the^  Real  Propeijty  Comm]f}sipn- 
ers  had  been  carried  into  effect,  for  allp.iying 
estates  to  descend  to  the  heirs  of  the  loff  pro- 
prietors where  the  heirs  of  the  person  from 
w^om  it  descended  to  him  have  failed ;  but  it 
is  important  that  it  should  be  known  th^t  the 
clause  by  which  this  was  intended  to  be  effected 
was  struck  out  in  the  House  of  Lords,  and 
estates  descending  from  the  mother  will  n^her 
escheat  than  descend  to  the  heirs  ejt  parte  po' 
ternJ,  and  vice  ventl.  This  error  nas.  been 
corrected  in  the  later  editions  of  the  works 
alluded  to,  and  a  new  table  of  descents  substi- 
tuted for  the  original  one. 

In  the  fourth  and  fifth  instances  given  by 
the  iiufj^or,  he  seems  to  have  made  a  slight 
mistsike  in  expression,  as  a  person  cannot  have 
children  of  the  half-blood.  His  meaning  f^p- 
pears  to  be,  that  where  a  man,  has  sons  and 
daughters  by  two  wipes,  the  sons  of  the  second 
wife  inherit  before  the  daughters  by^  the  first ; 
and  that  in  default  of  sons  by  either^  the 
daughters  by  both  wives  take  equally  as  co- 
heiresses. W..  S, 
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NEW  8CALB  OF   COSTS. — ORDSIt  TO  TBT  BE» 

FORB   Sif^RIBF* 

To  the  Editor  of  the  Legal  Observer. 

Upon  what  principle  of  justice  or  equity  the 
following  svstem  of  taxation  (as  altered  by  the 
**  New  Scale  of  Costs")  has  its  foundation,  b 
a  question  which  can  only  be  answered  bv 
those  giants,  of  reform  from  whose  wisdom  it 
proceeded.  An  action  is  brought  in  the  Court 
of  King's  Bench,  against  a  poor  mechanic,  for 
the  sum  of  !?/•  odd.  The  phtintifif,  in  the 
course  of  the  proceedings,  delivers  three  seve- 
ral particulars  of  demand,  the  total  of  each 
particular  differing  from  the  other,  and  from 
the  sum  indorsed  on  the  writ.  The  defendant 
pleads  the  general  issue,  the  Statute  of  Lipaita-^ 
tions,  a  set-off,  and  payment  of  \0s,  6d,  into 
Court,  generallv.  The  plaintiff  takes  the 
]0s,  6d.  out  of  Court,  and  gives  notice  to  tax; 
but  subseauently  withdraws  the  same,  and  pro- 
c«;eds  on  m  the  action  by  delivering  a  repnca^ 
tion,  with  a  summons  to  try  before  tlie  Sheriff 
of  London.    The  defendant's  attorney,  in  op- 


posing the  summons,  points  Qut  to  the  Judge 
the  e^tr^rdinary  circumstance  of  four  (Uffer- 
ent  sums  having  been  cUdmed  by  the  plaintiff 
in  the  course  of  the  action;  tuso  as  to  the 
notice  to  ta;x ;  that  the  plainliff  sued  in  the 
character  of  executor,  and  that  there  would 
very  probably  arise  on  the  trial  a  difficult 
point  of  law  or  fact,  or  both. 

The  plaintiff's  attorney,  at  the  ^m,e  of  serv- 
ing the  notice  of  tjcial,  infornis  the  defendant's 
attorney  th^  th/^  plaintiff  will  attend  by  cooa* 
sel. 

The  defendant'^  atttorney  therefore  considers 
that,  to  protect  the  intere^  of  his  client,  he  is 
bound  to  attend  by  counsel  also.  The  plead- 
ings, together  wit^i  the  fi^ts  (condensed  as 
much  as  practicable),  make  seven  sheets,  with 
which  a  fee  of  two  guin/eaa  i^- given  to  counseL 
The  defendant  obtains  a  verdict ;  and  on  the 
taxation  of  bis  costs  is  disallowed  tke  whole  of 
his  Me/ and  fee,  upon  principle. 

It  is  most  seriously  hoped  that  some  amend- 
ment wiU.be  made  in  the  new  Scale  of  Costs, 
affecting  briefs  to  counsel  under  particular 
circumstances,  or  that  a. discretionary  power 
may  be  given  to  the  Master  in  such  cases ;  and 
that  the  alterations  which  follow  each  other  so 
rapidly  wiU  be  more  maturely  considered,  and 
framed  with  .greater  consiolency  and  propriety. 

N.  G.* 


i«q" 


NBW  SCALB   OF  C0ST4*. 

Ip  your  Nmiiber  206,  a  correspondent  ques- 
tions the  possibility  of  the  framers  of  the  new 
Scale  of  Costs  considering  them  applicable  to 
country  as  well  as  town  causes ;  and  mentioQS 
a  case  in.whicl^  hi^viqg  indposed  *2Ss.  on  the 
writ,  the  agent  deducteu  1 6s.  Sd.  for  his  charge. 
I  beg  to*  submit  for  his  consideration,  that  tne 
better  mode  would  be  to  instruct  his  cor- 
respondent to  add  his  charges  to  those  mo- 
tioned in  the  letter  indosinjr  the  writ,  which 
may  reasonably  be,  according  to  the  new. 
scale. — 

s.  d. 
For  th^  letter  •  .  -.9  0 
Instructions  to  sue        .        .34 

Writ 10    0 

Bill  and  copy  to  indon(9        .    2    0 
Writing  to  correspondent      .    3    6 

I  am  aware  of  the  non-existence  in  the 
**  Scale  "  of  this  last  item^  but  rather  think  it 
is  allowed  on  taxation ;  admitting  it  is  not, 
still  the  other  charges  give  a  more  satisfactory 
total  than  8«.  However  the  more  prudent  way 
would  be,  to  state  a  guii\ea  as  the  attorney's 
charge  in  town,  leaving  it  for  the  correspond- 
ent in  the  country  to  add  his  charges  for  post- 
age, service,  &c.  to  which  there  can  be  no 
objection.  It  is  rather  remarkable  that  the 
defendant's  costs  arc  not  reduced. 

F.  T.  H. 


LAW  RBPORTS. 

Mr.  Editor, 
One  of  the  most  crying  evils  of  the  day,  and 
which  if  not  quickly  cMcked,  it  will  be  diffi- 
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cult  at  a  future  time  to  remedy,  is  the  extreme 
leujB^h  and  great  variety  of  Reports  of  Cases 
decided  in  the  different  Courts  both  of  Law 
and  Equity.  I  would  propose,  as  a  remedial 
measure,  through  the  medium  of  your  widely 
circulated  periodical,  there  should  be  a  salaried 
short-hand  writer  in  each  Court,  who  should 
take  down  verbatim  each  case  as  argued  and 
decided,  which  should  afterwards  be  laid  at 
length  before  some  competent  barrister,  ap- 
pointed by  the  Court  in  which  each  case  is 
decided  (and  who  might  also  receive  an 
honorarium),  to  select  such  cases  as  he  may 
deem  useful,  and  to  publish  such  cases  so 
digested  quickly  and  regularly.  The  salaries 
might  be  paid  out  of  the  profits  of  the  sale  of 
these  Reports.  A  great  good  might  also  thud 
be  obtuned;  tiz.  a  lessening  of  the  unneces- 
sarily enormous  expense  to  which  the  profes- 
sion is,  under  the  present  system,  liable. 

A  SUFFBRXR. 
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RB8IDBNCB   OF  CLBROT. 

This  bill  is  intituled,  "  An  Act  to  prevent 
Non-residence  of  the  Clergy." 

The  preamble  states  no  general  grounds  in 
support  of  the  measure,  but  recites  the  fol- 
lowing statutes :  25  H.  8.  c.  16  (Eng.) ;  33  H. 
8.  c.  28  (Eng.) ;  1  G.  2.  c.  18  (Irish) ;  67  G. 
3.  c.  99  ;  5  G.  4.  c.  91 )  3  &  4  W.  4.  c.  37. 

The  1st  section  repeals  the  25  H.  8.  c.  16 ; 
33  H.  8.  c.  28  (Eng.),  from  3l8t  Dec.  1834. 

2.  Part  of  1  G.  2.  c.  18  (Irish),  and  of  3  &  4 
W.  4.  c.  37,  also  repealed  from  3l6t  Dec. 
1834. 

3.  The  57  G.  3.  c.  99,  and  5  G.  4.  c.  91, 
partly  repealed  from  3l8t  Dec.  1834. 

4.  Definition  of  words  used  in  this  act, 
*'  preferment.'* 

5.  The  like  of  "  benefice." 

6.  No  spiritual  person  of  any  degree  shall 
be  absent  from  his  preferment  more  than 
thirty-one  days  at  once,  or  than  sixty  days  at 
several  times  in  any  one  year.  Penalty  three 
times  the  value. 

7.  If  penalty  for  non-residence  be  twice  re- 
covered, the  preferment  shall  be  void. 

8.  As  to  the  value  of  the  preferment  during 
unlawful  absence. 

9.  Absence  from  the  house  of  residence 
shaU  be  deemed  an  absence. 

10.  In  cases  in  which  there  is  no  house  of 
residence,  or  it  is  unfit,  a  house  shall  be  ap- 
propriated. For  special  reasons,  a  house 
other  than  the  proper  house  of  residence  may 
be  appropriated.  How  long  appropriation 
shall  continue.    No  appeal. 

11.  House  appropriated  to  a  bishoprick 
shall  be  within  the  limits  of  it ;  and  house  ap- 


propriated to  a  benefice,  within  the  limits  of 
the  same  or  of  an  adjoining  benefice. 

12.  When  any  house  is  appropriated  under 
this  act  to  a  benefice,  a  copy  of  the  appropri- 
ation shall  be  transmitted  to  the  churchwar- 
dens.   Fee  to  be  paid  by  the  churchwardens. 

13.  Appropriation  may  be  revoked  on  re- 
quest, and  a  new  appropriation  shall  then  be 
made. 

14.  No  appropriation  of  house  shall  exempt 
from  liabiliw  for  dilapidations. 

15.  It  shaill  not  be  necessary  to  appropriate 
house  for  archdeacons  inducted  before  1st 
Jan.  1835. 

16.  Proviso  for  cases  in  which  there  is  more 
than  one  house  of  residence. 

17.  Residence  of  vicar  in  rectory  house 
shall  be  sufiScient. 

18.  Jf  spiritual  persons  have  more  than  one 
preferment,  the  year  shall  be  assigned  to  re* 
sidence  on  all,  in  certain  proportions.  Copy 
of  assignment  of  time  of  residence  shall  be 
sent  to  the  spiritual  person  whom  it  concerns, 
and  also  to  the  churchwardens.  No  part  of 
the  year  shall  be  assigned  to  residence  on  a 
deanery,  prebendary,  or  major  canonry;  nor 
on  any  archdeaconry  by  any  archdeacon  in- 
ductea  before  1st  July  1835 ;  nor  to  residence 
by  any  bishop  on  any  commendam. 

19.  No  part  of  the  year  shall  be  assigned  to- 
residence  on  a  sinecure  rectory. 

20.  One  calendar  month's  residence  on  a 
deanery,  prebend,  or  major  canonry,  shall  be 
sufficient.  Residence  at  cathedrals  shall  be 
deemed  non-  residence  altogether,  on  benefices 
taken  after  Ist  July  1835;  and  partial  non- 
residence,  on  preferments  already  taken. 

21.  Time  assigned  to  residence  on  cathedral 
preferment,  not  being  deanery,  &c.  shall  be 
sufficient. 

22.  No  licence  shaU  be  granted  to  authorise 
non-residence  by  reason  of  residence  at  a  ca- 
thedral, for  any  time  after  Ist  Jan.  1835. 

23.  Proviso  for  bishops  attending  parlia- 
ment. 

24.  Proviso  for  visitations. 

25.  Spiritual  persons  at  present  exempted, 
shall  continue  to  enjoy  their  exemptions  while 
actually  employed  on  duties  having  created 
such  exemptions. 

26.  Residence  of  fellows  of  collies  upoa 
their  benefices,  shall  be  deemed  residence  on 
their  fellowships. 

27.^  Proviso  that  certain  persons  in  the  uni- 
versities may  obtain  licence  for  non-residence 
during  nine  months,  upon  any  benefice  within 
five  miles  of  their  place  of  residence. 

28.  Licences  for  non-residence  may  be 
granted  in  certain  cases  specified,  and  in  those 
only.    What  every  licence  shall  specify. 

29.  Licence,  defective  in  specification,  to 
be  void. 

30.  No  am>eal  from  refusal  to  grant,  or 
from  grant  ot  licence  for  non- residence. 

31.  Mode  of  applying  for  licence  for  non- 
residence. 

32.  Facts  stated  in  application  to  be  verified 
by  affidavit  if  required. 

33.  Fee  for  licence. 
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34.  Licence  of  non-resideace,  how  long  to 
be  ^od. 

35.  Breviat  of  licence  for  non-residence  to 
be  made  out,  and  publitthed  in  London  or 
Dublin  Gazette.  Wnen  licence  related  to  a 
benefice,  a  copy  shall  be  sent  to  the  church- 
wardens. 

36.  Bishops,  and  other  spiritual  persons  of 
lower  degree,  shall  annually  make  a  return 
respecting  their  own  residence. 

37*  The  several  returns  to  be  consolidated, 
and  transmitted  to  the  King  in  Council. 

38.  Archbishops  to  make  like  returns,  with 
respect  to  their  residences. 

39.  Penalty  on  omitting  to  make  return,  or 
to  transmit  consolidated  return. 

40.  Returns  with  respect  to  residence  to  be 
conclusive  evidence  to  a  certain  extent. 

4\.  When  it  appears  by  a  return  that  the 
spiritual  person  making  the  same  has  been 
non-resident  longer  than  is  hereby  allowed, 
the  penalty  incurred  by  non-residence  may  be 
summarily  levied  by  monition  and  seques- 
tration. 

4'2.  Writ  of  sequestration  to  be  published 
before  the  Ist  of  May  in  the  year  following 
that  in  which  the  penalty  has  been  incurred. 

43.  If  the  writ  of  sequestration  is  published 
before  the  Ist  of  May,  no  action  shall  be 
brought  for  the  same  penaltv. 

44.  Notice  of  action  to  be  given.  Notice 
not  to  be  given  before  1st  April.  No  evidence 
$hall  be  given  in  support  of  plaintiflPs  case 
before  evidence  of  service  of  notice. 

45.  No  evidence  to  be  given  upon  any  other 
non-residence  than  that  stated  in  the  notice. 

46.  Defendant  may  pay  money  into  Court. 

47.  Actions  for  penalties  may  be  com- 
menced in  the  year  succeeding  that  in  which 
the  penalties  were  incurred,  but  not  after- 
wards. 

48.  The  Court  in  which  an  action  for  a  pe- 
nalty may  be  depending,  may  reouire  diocesan 
to  certify  reputed  annual  value  ot  preferments. 

49.  Licence  may  be  pleaded  in  bar  of  ac- 
tion ;  and  if  after  licence  pleaded  the  action 
shall  be  discontinued,  plaintiff  become  non- 
suit, oHudgment  be  given  for  the  defendant, 
plaintiflT  shful  pay  double  costs. 

50.  No  penalty  shall  be  levied  by  execution 
against  the  body,  if  it  can  be  recovered  in 
t£ree  years. 

51.  No  action  for  penalty  for  non-residence 
shall  be  brought  after  death  of  the  spiritual 
person  non-resident. 

52.  If  any  spiritual  person  does  not  suffi- 
ciently reside,  his  residence  may  be-  enforced 
by  monition,  order,  and  sequestration. 

53.  Persons  to  whom  monition  or  order  to 
reside  shall  be  addressed,  shall  he  allowed 

days  for  return  to  the  monition,  or  obe- 
dience to  the  order. 

54.  Spiritual  person  returning  to  residence 
in  obedience  to  monition  or  order,  shall  pay 
costs. 

55.  If  a  spiritual  person,  having  returned  to 
residence  in  obedience  to  monition  or  order, 
shall  within  months  wilfully  absent  him- 
self, his  preferment  may  be  seauestercd  with- 
out further  process. 


56.  Appeal  from  sequestration.  The  king 
and  archbishop  may  appoint  commissioners  to 
inquire  into  the  matter  of  the  appeal. 

57.  If  sequestration  to  levy  penalty  without 
action  is  removed  on  apped,  action  may  be 
brought. 

58.  Application  of  profits  sequestered. 

59.  It  preferment  continue  under  seques- 
tration for  twelve  months,  or  undergo  three 
sequestrations  in  that  time,  the  preferment 
shall  be  void. 

60.  Power  of  remitting  profits  sequestered. 

61.  No  oath  of  residence  shall  in  future  be 
taken  by  a  vicar. 

62.  In  case  of  absence  from  benefice,  with- 
out leaving  a  curate  or  other  spiritual  person 
to  perform  duties,  bishop  shall  appoint. 

o3.  If  the  ecclesiastical  duties  of  a  benefice 
are  inadequately  performed,  the  bishop  may 
require  the  incumbent  to  nominate  to  him  a 
curate  or  curates,  and  in  default,  may  appoint 
and  licence  a  curate  or  curates. 

64.  Licence  to  curate  granted  under  this 
act  shall  specify  the  amount  of  salary;  and 
such  licence,  or  a  copy  of  it,  shall  be  evidence 
of  salary.  Payment  of  salary  may  be  enforced 
by  monition  and  sequestration.  Proviso  that 
monition  and  sequestration  must  be  applied 
for  during  continuance  of  the  curacy,  or  with- 
in twelve  months  of  its  determination. 

65.  No  appeal  from  refusal  to  enforce  pay- 
ment of  curate's  salary  by  monition  and  se- 
questration, but  salary  may  be  recovered  by 
action. 

66.  Fee  to  be  paid  to  bishop's  secretary  for 
licence.  Curate  licensed  under  this  act  to 
two  curacies  at  the  same  time,  need  only  sign 
one  declaration,  under  13  &  14  Car.  2.  c.  4, 
(EngO,  and  17  &  18  Car.  2.  c.  6,  (Irish). 

67.  Amount  of  salary  to  be  assigned  to  every 
curate  under  this  act. 

68.  W^hat  salaries  shaU  be  assigned  under 
this  act  when  the  holder  of  one  benefice  is  li- 
censed as  curate  of  an  adjoining  benefice,  or 
when  one  person  is  licensed  under  this  act  as 
curate  of  two  benefices.  No  licence  under 
this  act  to  authorise  any  spiritual  person  to 
serve  more  than  two  churches  in  one  day. 

69.  Larger  salaries  may  be  assigned  in  cer- 
tain cases. 

70.  Salaries  of  curates  licensed  under  this 
act  to  benefices  to  which  the  incumbents  were 
inducted,  in  England  before  20th  July  1813, 
and  in  Ireland  before  3d  Feb.  1824,  shall  not 
exceed  75/.  except  in  cases  of  negligence. 

71.  Agreements  by  curates  to  take  less 
salaries  than  those  assigned  under  this  act, 
shall  be  void. 

72.  Salary  of  curate,  if  of  the  whole  value 
of  benefice,  to  be  liable  to  certain  charges. 
Bishop  may  allow  part  of  curate's  salary  to 
be  deducted  for  repair. 

73.  Bishop  may  assign  to  curate  licensed 
under  this  act  during  non-residence  of  incum- 
bent, the  use  of  the  house  of  residence. 

74.  When  whole  yearly  value  of  benefice, 
and  also  house  of  residence,  is  assigned  to  the 
curate,  he  shall  be  liable  to  taxes,  rates,  re- 

'  pairs,  &c. 
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75.  Bishop  4nay  order  curate  tb  give  up 
bouse  of  residence,  &c. 

1^.  Penalty  on  curate^s  eeasing  to  serve 
cure  without  leave  of  the  bisfaopy  unless  he 
gives  notice. 

77>  Bishop  may  summarily  revoke  licences 
granted  to  curates  under  this  act.    Appeal. 

78.  Copy  of  licence  and  revocation  to  be 
sent  to  churchwardens. 

79.  Commission  to  administer  oaths  to  cu- 
rates licensed  under  this  act  not  to  be  liable 
to  stamp  duty. 

80.  Occupiers  of  house  of  residence,  &c. 
to  which  spiritual  person  is  ordered  to  return, 
or  which  is  assigned  for  residence  of  a  curate, 
shall  be  compelled  to  give  up  possession. 

81.  Costs  may  be  levied  by  monition  and 
sequestration. 

82.  Writs  of  sequestMion  may  be  issued  by 
his  Majesty.  Writs  of  sequestration  under 
this  act  issued  by  bishops^  may  be  addressed  to 
any  persons  to  whom  any  such  writ  may  be 
addressed. 

83.  How  distance  shall  be  ascertained. 

84.  Definition  of  limits  of  a  benefice,  to 
which  no  limits  are  already  particularly  as- 
signed. 

85.  Locality  of  cathedral  preferment  to  be 
in  the  cathedral;  and  persons  holding  such 
preferment  to  be  subject  to  the  jurisdiction  of 
the  bishop  and  archbishop. 

86.  Affidavits,  before  whom  to  be  made. 

87.  Act  not  to  affect  powers  of  bishops. 

88.  Bishop  may  enforce  performance  of 
Divine  service  by  monition  and  sequestration. 

89.  This  act  not  to  affect  laws  respecting 
Divine  service. 

90.  Proviso  for  vacancy  of  a  see. 

91.  Archbishops  to  be  considered  bishops 
in  theii^  dioceses. 

92.  Provision  for  peculiars. 

93.  Provision  as  to  benefices  held  in  com- 
mendam. 

94«  When  any  commission  issued  by  his 
JVf  ajesiT  aiter  shall  have  ascertained 

the  value  of  prefermeAls,  the  certificate  of 
commissioners,  confirmed  by  Ms  Majesty  in 
Council,  to  be  conclusive  evidence. 

95.  Mode  of  service  of  process,  &c.  under 
this  act. 

96.  Process,  &c.  to  be  retui*ned  when  served. 

97.  Proceedings  under  this  act,  how  to  be 
issued  and  filed. 

98.  PeAsities  upon  offieeifs  foi*  breUch  of 
duty. 

!^9.  In  what  Courts  actions  to  be  brought. 

100.  Licences  for  non<^residettce  granted 
under  the  old  law  shall  be  good  till  31st  Dec. 
1834. 

101.  It  riiall  not  be  necessary  for  any  spi- 
ritual person  to  make  any  return  under  tnis 
Bcc  with  respect  to  his  own  residence  in  1834 ; 
but  he  shall  make  a  return  under  the  old  law. 

102.  Commencemtfftt  and  end  of  year. 

103.  Act,  as  to  residence,  not  to  come  into 
operation  before  Ist  Jan.  1835. 

104.  Repeals  37  H.  8.  c.  13  (Eng.);  17 
.  (!a^  2*  c.  13  (Eiwr.) ;  4  W.  &  M.c.  12  (Eng.), 

from  1st  July  1835. 


105.  All  unions  of  churches  prohibited  in 
future  in  England  and  Wales. 

106.  This  act  shall  not  affect  the  validity  of 
existing  unions. 

107.  No  avoidance  under  this  act  to  be  pre- 
vented by  any  dispensation  or  licence  other 
than  hereinbefore  authorised.  No  avoidance 
to  be  prevented  by  reason  of  any  office,  &c. 

108.  On  any  avoidance,  patron,  &c.  mav 
present,  &c.  Ko  lapse  to  be  incurred,  except 
when  avoidance  happens  by  continuance  or 
frequency  of  sequestrations. 

109.  Act  may  be  amended,  altered,  or  re- 
pealed in  this  session. 


RBGISTBATION   OF  BIRTHS^  &C. 

This  is  intituled,  a  Bill  "  to  establish  a  Ge- 
neral Register  of  Births,  Deaths^  and  Mar. 
riages  in  England." 

The  preamble  recites,  "that  divers  and 
great  evils  do  happen,  for  that  there  is  no  suf- 
ficient register  of  the  births,  deaths,  and  mar- 
riages of  his  Majesty's  subjects  in  England ; 
and  that  for  the  remedy  of  the  same,  an  act 
was  passed  in  the  52d  year  of  the  reign  of  hb 
late  Majesty  Kmg  George  the  Third,  intituled, 
*  An  Act  for  the  better  regulating  Parish  and 
other  Registers  of  Births,  Baptisms,  Mar- 
riages, and  Burials  in  England ;'  but  tdat  the 
same  has  been  found  to  be  insufficient." 

The  following  is  the  substance  of  the  pro« 
posed  enactments : 

1.  The  act  52  G.  3,  as  far  as  relates  to  re- 
gistration of  marriages,  repealed. 

2.  Lords  of  the  Treasury  to  provide  a  Ge- 
neral Registry  Office  in  London  or  Westmin- 
ster.  Commissioners  of  Stamps  and  Taxes  to 
have  care  of  the  Register. 

4.  Registrar  General,  Inspecion,  and  clerlu, 
appointed  with  salaries. 

5.  Collectors  or  assessors  of  taxes  to  be 
Registrars ;  surveyors  of  taxes  to  be  Superin- 
tendent Registrars.  Power  of  appointing  other 
persons  in  case  of  refusal  or  incapacity. 

6.  Registrar's  name  and  place  of  abode  to 
be  put  on  door  of  churches,  &c. 

7.  Commissioners  of  Trtasury,  or  of  Stamps 
and  Taxes,  with  approbation  of  Treasun%  may 
frame  regulations  for  conduct  of  officers. 

8.  Register  books  to  be  provided. 

9.  District  Registrars  to  register  births  and 
deaths  in  duplicate ;  one  register  to  1>e  deli- 
vered to  Superintendent,  the  other  deposited 
in  parish  chest. 

10.  Provision  in  case  Registrar  be  appointed 
for  more  than  one  parish  or  townsh^>,  and  for 
extra-parochial  places. 

11.  Occupiers  cyf  houses  in  wfdch  birth  nr 
death  happens,  and  finders  of  foundlins^s  or 
exposed  dead  b<ydicf,  required  to  give  notice 
to  the  Regiitiiur. 
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12.  Parent,  next  of  kin,  or  occapier  of 
house,  re(|ulre(I  to  pve  particulars  of  birth  or 
death,  so  far  as  known.  Penalty  for  wilfully 
false  information. 

13.  Births  not  to  be  registered  after  four- 
teen days. 

14.  ^o  dead  l>ody  to  be  buried  without  cer* 
tjficate  of  rejfistry. 

15.  Baptismal  name,  if  different  from  that 
in  reikis tcr,  may  be  added. 

1 6.  Registrars  to  be  paid  by  the  overseers 
according  to  a  scale. 

17-  Persons  authorised  to  solemnize  mar- 
riages, to  re;;ister  them  in  duplicate ;  one  to 
the  SaperiMCendent,  one  to  the  parish  chest* 

18.  Register  books  to  be  certified  on  de- 
livery. 

19.  Penalty  on  parties  being  married  re- 
fusing to  answer  questions. 

20.  Searches  may  be  made,  and  certificates 
criven,  by  the  persons  keeping  the  registry 
books. 

21.  Nothing  contained  in  any  register  of 
deaths  shall  be  given  in  evidence  as  a  register 
oi  marriage,  and  so  vice  vend, 

22.  Penalty  on  Registrars  for  not  complying 
with  this  act. 

23.  Penalty  for  destroying  register  book. 

24.  Mistakes  in  the  registry  may  be  cor- 
rected. 

25.  Superintendent  Registrars  to  send  re» 
gisten  to  the  Oeneral  Registry  Office 

2^.  Correction  of  errors  in  General  Regis- 
try  Ofllce,  and  preservation  of  registers. 

27.  Indexes  to  he  kept,  searches  allowed, 
and  certificates  given. 

28.  Certificales  of  General  Registry  Office 
to  be  sealed. 

29.  Fees  and  penalties  to  go  to  a  fee  fund, 
from  which  salaries  and  expenses  are  to  be 
paid. 

30.  Recovery  of  penalties. 

3h  Distress  not  to  be  deemed  unlaw  Ail  for 
want  of  form. 

32.  Form  of  conviction. 

33.  Appeal. 

34.  No  certiorarL 

^  35.  Act  to  be  read  in  parish  churches  and 
dissenting  chapels. 

36.  Schedules  mav  be  amended  by  advice 
of  the  Lords  of  the  Privy  Council. 

37.  Act  may  be  amended. 


and  condition  as  to  all  ciril  rights  and  privi- 
leges, as  his  Majesty's  subjects  professing  the 
Roman  Catholic  religion." 

The  following  is  the  substance  of  the  pro- 
posed enactments : 

1.  People  professing  the  Jewish  religion  to 
have  the  same  privileges  as  Roman  Catholics  9 
to  take  an  oath. 

2.  "  Upon  the  true  faith  of  a  Christian/'  to 
be  omitted  in  declaration. 

3.  Oath  to  be  taken  in  same  manner  as  at 
present  administered  in  Courts  of  Justice. 

4.  Jews  to  be  subject  to  the  same  disabilities 
as  Roman  Catholics;  also  to  the  same  ex- 
emptions. 


I 


JEWISH   DI8ABII1ITIB8. 

This  is  intituled,  a  BOl  "  for  the  Relief  of 
his  Majesty's  Subjects  professing^  the  Jewish 
Religion." 

The  preamble  recites,  **  that  by  the  opera- 
tion of  various  laws,  his  Majesty's  subjects 
professing  the  Jewish  religion  are  subject  to 
certain  restraints  and  disabilities ;  and  that  it 
is  expedient  that  the  same  should  be  removed, 
and  the  subjects  of  his  Majesty  professing  the 
JeMdsh  religion  be  placed  in  the  same  state 


PLURALITIES   PREVENTION. 

This  is  intituled,  "  An  Act  to  prevent  Spi- 
ritual Persons  in  England  and  Ireland  from 
having  more  Preferments  than  one." 

The  enactments  are  as  follow : 

1.  Repeal  from  1st  July,  1835,  of  21  H.  8. 
c.  13  (Eng.) ;  36  G.  3.  c  83  (G.  B.) ;  and  part 

of3&4  W.  4.  c.  37. 

2.  Definition  of  words  used  in  this  act : 
*'  preferment." 

3.  The  Uke  of  "  benefice." 

4.  Acceptance  of  one  preferment  shall  in 
every  case  avoid  previous  preferment  or  pre- 
ferments. 

5.  No  avoidance  of  previous  preferment 
shall  be  prevented  by  subsequent  preferment 
becoming  void. 

6.  Two  preferments  shall  not  he  taken  at 
the  same  point  of  time. 

7.  First  exception, — ^Two  benefices  may  be 
held  together,  not  exceeding  300/.,  and  within 
five  miles. 

8.  Second  exceptlon.^-Axk  what  cases  a  ca^- 
.thednd  preferment  and  a  benefice  may  be  held 

together. 

9.  Third  ejpception, — Archdeaconry  below 
20/.  may  be  held  with  benefice  within  limits  of 
archdeaconry. 

10.  This  act  shall  not  authorise  any  spiritual 
person  to  hold  any  cathedral  preferment  in- 
England  vrith  any  benefice  in  Ireland,  and 
vice  iJCfidm 

11.  A  spiritual  person  shall  not  avail  him- 
iself  of  foregoing  exceptions  without  obtaining 

dispensation. 

12.  Dispensation,  how  to  be  applied  for, 
and  how  granted,  and  what  it  shall  state. 

13.  No  appeal  from  refusal  to  grant  dispen- 
sation ;  nor  shall  such  dispensation  be  revoked 
or  disallowed. 

14.  Copy  of  dispensation  to  be  filed.  Bre- 
viat  to  be  made  out,  and  pubUshed  in  the 
London  or  Dublin  Gazette. 

15.  Proviso  for  existing  pluralities. 

16.  How  distance  shall  be  ascertained. 

17.  Definition  of  limits  of  a  benefice  to 
which  no  limits  are  already  particukfriy  as- 
signed. 
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18.  Proviso  for  vacancy  of  a  sec. 

19.  Archbishops  to  be  considered  bishops  in 
their  dioceses 

20.  Provision  for  peculiars. 

21.  When  any  commbsion  issued  by  his 
Majestv  after  shall  have  a.scertained 
the  value  of  prefermentSy  the  certificate  of 
commissioners,  confirmed  by  his  Majesty  in 
Council,  shall  be  conclusive  evidence. 

22.  Penalty  upon  registrar  for  breach  of 
duty. 

23.  Actions  to  be  brought  in  the  Superior 
Courts. 

24.  No  avoidance  under  this  act  to  be  pre- 
vented by  any  dispensation  or  licence,  other 
than  hereinbefore  authorised.  No  avoidance 
to  be  prevented  by  reason  of  any  ofiice,  &c. 

25.  The  act  may  be  amended,  altered,  or 
repealed  in  this  session. 


14.  Proviso  for  persons  privileged  from 
arrest. 

15.  Writs  hereinbefore  authorised,  to  be  the 
onl^  writs  for  commencement  of  personal 
actions. 

So  far  the  present  bill  has  been  taken  from 
the  corresponding  sections  in  the  Uniformity 
of  Process  Act,  2  W.  4,  c.  39 ;  and  most  of 
the  following  clauses  down  to  the  22d  inclu- 
sive, are  similar  to  those  in  the  Law  Amend- 
ment Act,  3  &  4  W.  4,  c  42. 


COMMON   FLEAS   AT  LANCASTER. 

This  is  intituled,  a  Bill  *'  for  improving  the 
Practice  and  Proceedings  in  the  Court  of 
Comtnon  Pleas  of  the  County  Palatine  of  Lan- 
caster." 

The  preamble  recites,  **  that  various  alter- 
ations and  improvements  have  recently  been 
made  by  the  authority  of  parliament  and  other- 
wise, in  the  practice  and  proceedings  in  the 
Superior  Courts  of  Common  Law  at  West- 
minster ;  and  it  is  expedient  that  similar  alter- 
ations and  improvements  should  be  effected  in 
the  practice  and  proceedings  of  the  Court  of 
Common  Pleas  at  Lancaster.'' 

The  following  is  the  substance  of  the  pro- 
posed enactments : 

1.  Serviceable  process  for  the  commence- 
ment of  personal  actions. 

2.  Mode  of  appearance  to  serviceable  pro- 
cess. 

3.  Appearance  may  be  enforced  by  writ  of 
distringas,  in  case  defendant  cannot  be  served 
with  the  writ  of  summons. 

4.  Bailable  process  for  the  commencement 
of  persona]  actions. 

D.  Proceedings  to  outlawry. 

6.  Proceedings  to  outlawry  may  be  had  after 
Judgment  given  under  the  authonty  of  this  act. 

7.  Mode  of  detaining  a  prisoner  in  gaol. 

8.  Declarations  of  writs.  Proviso  as  to  Sta- 
tute of  Limitations. 

9.  Proceedings  on  writs  served  or  executed 
at  certun  times.    Proviso  for  Sunday,  &c. 

10.  Date  and  teste  of  writs.  Indorsement 
of  the  name,  &c  of  the  attorney  or  party  suing. 

1 1 .  Service  of  writs  of  summonses  on  cor- 
porations, and  on  inhabitants  of  hundreds  and 
towns. 

12.  Proceedings  in  default  of  appearance. 

13.  Attorney  to  declare  whether  writ  issued 
by  his  authority  and  name,  &c.  of  his  client,  if 
ordered ;  if  writ  not  issued  by  authority  of  the 
attorney,  defendant  may  be  discharged. 


16.  Judges  to  have  power  to  make  rules  and 
regulations  for  altering  and  regulating  the 
mode  of  pleading  and  transcribing  records, 
and  touching  the  admission  of  documents. 

1 7.  Writs  of  inquiry  under  the  statute  8  &  9 
W.  3.  c.  11,  to  be  executed  before  the  sheriff, 
unless  otherwise  ordered. 

18.  Other  writs  of  inquiry  to  be  returnable 
on  a  day  certain. 

19.  Power  to  direct  issues  joined  in  certain 
actions  to  be  tried  before  the  Sheriff  or  any 
Judge. 

20.  Upon  the  return  of  inquiry  or  writ  for 
trial  of  issues,  judgment  may  be  signed,  un- 
less, &c.  . 

21.  Judgment  may  be  vacated,  execution 
stayed,  and  new  trial  granted. 

22.  Defendant  to  be  allowed  to  pay  money 
into  Court  in  certain  actions. 

23.  Rules  for  new  trials  to  be  made  before 
the  Courts  of 

24.  Service  of  subpoena  on  witnesses  in  any 
part  of  the  United  Kingdom,  shall  be  valid  to 
compel  appearance. 

25.  Expense  of  attendance  on  writs  of  sub- 
poena shall  be  tendered  to  witnesses. 

26.  Where  final  judgment  shall  be  obtained 
in  the  Court  of  Common  Fleas  at  Lancaster, 
'^d  the  person  or  effects  cannot  be  found 
within  the  jurisdiction,  the  Court  of 

may  issue  execution,  &c. 

27.  If  rules  of  the  Court  at  Lancaster  can. 
not  be  enforced,  may  be  made  a  rule  of  the 
Court  of 

28.  Date  of  writs. 

2d,  Commencement  of  act. 

30.  Act  may  be  altered  this  session. 

For  several  remarks  on  this  bill,  see  p.  119, 
ante. 


INCLOSURB   OF  LANDS. 

This  is  intituled,  '*  An  Act  to  authorise  the 
Enclosure  of  Lands  lying  in  Common  Fields  '* 

The  preamble  recites,"  that  it  would  tend 
to  the  improvement  of  agriculture  if  the  pro- 
prietors of  lands  lying  in  any  common  field, 
meadow,  or  pasture,  were  empowered,  under 
certain  restrictions,  to  inclose  the  same,  and 
to  extinguish  the  right  of  intercomraonage 
subsisting  therein. 
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The  following  is  the  substance  of  the  pro- 
posed enactments : 

1.  Proprietors  of  lands  in  common  fields 
may  inclose  the  same. 

2.  If  inclosiires  made  by  a  person  under 
disability,  the  consent  of  the  person  next  in 
remainder  to  l>e  obtained.  *  In  case  the  person 
next  in  remainder  should  be  an  infant,  occ. 

3.  Consent  of  patron  and  bi?hop  necessary 
for  inclosure  of  land  held  in  right  of  church. 

4.  In  case  of  an  inclosure  by  an  ecclesiasti- 
cal corporation  sole,  consent  of  archbishop, 
&c.  necessar)'. 

6.  In  case  of  a  copvhold,  a  minute  of  the 
inclosure  to  be  enterea  on  the  court  rolls- 

6.  In  case  of  church  land,  a  minute  of  the 
inclosure  to  be  entered  in  the  proper  eccle- 
siastical registry. 

7.  Schedule  of  land  proposed  to  be  inclosed, 
to  be  deposited  with  tne  clerk  of  the  parish 
and  with  the  clerk  of  the  peace ;  and  notice 
thereof  affixed  on  the  church  door,  and  pub- 
lished in  some  newspaper  circulated  in  the 
county. 

8.  Compensation  to  be  made  to  persons 
having  right  of  common,  for  the  loss  they  may 
sustain  by  the  inclosure. 

9.  If  compensation  unnecessary,  or  cannot 
be  agreed  upon,  a  statement  to  that  effect  to 
he  annexed  to  the  schedule. 

10.  Incapacitated  persons  enabled  to  enter 
into  an  agreement  for  compensation. 

11 .  If  agreement  for  compensation  be  en- 
tered into  b^  incapacitated  persons,  same  con- 
sent to  be  given  as  in  case  of  inclosure. 

12.  Persons  having  objections  to  such  inclo- 
sure, to  deposit  them  with  the  clerk  of  the 
peace. 

13.  Clerk  of  the  peace  to  lay  the  same  be- 
fore the  senior  Judge  of  Assize,  who  shall  ap- 
point a  barrister  to  take  the  same  into  con- 
sideration. 

14.  Barrister  may  summon  witnesses,  and 
administer  oaths. 

15.  Barrister  to  give  notice  of  dav  of  meet- 
ing to  clerk  of  the  parish,  who  shall  affix  the 
Aame  on  the  church  door,  and  also  proclaim  it 
during  Divine  service. 

J  6.  Notice  to  be  published  in  newspaper. 
17*  Barrister  to  hold  a  session,   and  call 
evidence. 

18.  After  inquiry,  the  barrister  to  certify, 
as  the  case  may  be. 

19.  Report  and  papers  to  be  Ifdd  before  the 
Judge,  who  shall  make  an  order  therein.  The 
Judge  may  institute  further  inquiry. 

20.  Costs  and  charges  of  proceedings. 

21.  Right  of  common  to  cease  when  land 
inclosed. 

22.  Roads  not  to  be  stopped  up. 

23.  Balks  or  slips  of  land  may  be  inclosed, 
provided  other  land  be  given  in  exchange. 

2\.  Barrister  to  consider  and  report  upon 
the  fitness  of  such  exchange. 

25.  Provisions  of  act  cxtende4  to  inclosure 
of  balks,  and  to  land  given  in  exchange  for 
them. 

-KO.  cox. 


26.  Balks  and  the  land  given  in  exchange 
to  change  titles. 

27.  Proviso  in  case  land  situated  in  extra- 
parochial  place. 

28.  General  saving. 

29.  Meaning  of  words  in  the  act. 

30.  To  extend  to  England  and  Wales. 

31 .  Act  may  be  altered. 


FURTHER  OBJECTIONS  TO  THE 
POOR  LAW  BILL. 


To  the  Editor  of  the  Legal  Observer. 

Sir, 
As  you  have  done  me  the  honor  to  insert  my 
former  letter  on  the  proposed  new  Poor  Law, 
allow  me  to  point  out  one  or  two  more  evils 
likely  to  result  from  it. 

One  of  the  most  extensively  felt  evils  of  the 
present  system  is,  that  the  offices  of  overseer, 
guardian,  &c.  too  often  fall  to  the  lot  of  men 
who  from  their  rank  in  life  and  education  are 
by  no  means  the  most  fitted  for  the  situation, 
and  so  do  not  administer  the  laws  well.  Now 
whence  arises  this  evil,  but  from  the  circum- 
stance of  the  office  being  already  felt  to  be  so 
troublesome  in  its  execution,  that  the  higher 
classes  in  a  parish  make  interest  to  be  excused 
serving  the  office.  It  is  true  you  may  force 
the  office  upon  them ;  but  from  an  extensive 
practice  in  parochi^  affairs,  I  can  safely  say, 
that  partly  through  interest,  and  partly  from  its 
being  known  that  no  unwilling  officer  ever 
does  his  work  well,  they  do  escape.  Now,  Sir, 
from  the  difficulties  at  present  felt  in  getting 
efficient  men  to  hold  office,  I  am  well  con- 
vinced, that  when  it  becomes  known  that  the 
Commissioners  have  such  controuling,  over- 
ruling powers,  as  the  act  gives  them,  no  one 
will  wiUingly  accept  it,  and  it  must  fall  into 
the  hands  of  a  lower  grade  of  men  than  ever. 
Some  may  suppose  such  men  will  be  quite 
adequate  to  follow  out  a  system  laid  out  plainfy 
by  the  Commissioners ;  but  I  am  satisfied  they 
will  only,  through  ignorance,  blunder,  mis- 
manage, and  make  matters  worse  than  ever. 
True,  the  Commissioners  may  exercise  their 
powers,  Jine  them,  &c. ;  but  what  then  ?  It 
will  only  make  the  repugnance  to  the  office 
greater;  and  I  am  satisfied  nothing  can  so 
much  tend  to  force  an  illiterate,  good-for- 
nothing  class  of  overseers  into  office,  as  placing 
controuling  Commissioners  over  those  holding 
the  office,  with  power  to  fine  such  officers,  or 
cause  them  to  oe  fined  or  imprisoned;  as  it 
will  8^1  further  disgust  intelligent  men  from 
taJring  it,  especially  when  they  feel  that,  de- 
spite their  intelligence,  they  are  mere^  ciphers, 
or  but  engines  in  the  hands  of  Commissioners, 
and  forc^  to  act  contrary  oftentimes  to  their 
better  judgment. 

The  next  obiection  I  have,  is  to  forcing  all 
relief  to  be  given  in  the  workhouse :  I  aiii 
satisfied  it  is  impracticable,  or  if  practicable, 
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in  many  instances  both  cruel  and  unjust.  At 
present  (1  speak  now  of  lari^e  town  parishes) 
the  intelligent  officer  exercises  a  sound  discre- 
tion ;  the  idle  and  voluntary  pauper  he  orders 
into  the  house ;  and  many  are  thereby  deterred 
from  seeking  further  relief:  but  hundreds 
there  are  who  are  necessarily  in  need  of  relief, 
and  if  they  obtain  it  not,  must  starve ;  who 
are  known  and  ascertained  beyond  doubt  to  be 
in  that  situation,  and  who  would  work  if  work 
was  to  be  had,  and  do  work  when  it  can  be 
got :  to  imprison  such  in  a  workhouse  would 
be  cruel  and  unjust ;  and  to  erect  a  building 
suitable  for  them  in  point  of  size,  ruinous  to 
the  parish,  besides  the  demoralising  effects  of 
congregating  such  a  muss  of  persons  together : 
the  vicious,  in  spite  of  the  best  regulations, 
would  corrupt  the  more  decent.  Then  again 
there  is  that  still  more  deplorable  class,  the 
well-educated  widows  and  orphans  of  those 
who  have  at  one  time  moved  in  higher  ranks  of 
life,  but  are  reduced  by  the  misfortunes  of 
themselves  or  their  connexions,  to  seek  paro- 
chial relief  to  eke  out  a  scanty  subsistence, 
laboured  for  by  the  needle,  or  any  little  ac- 
quirement, enabling  them  to  procure  a  half 
subsistence — ^are  they  to  be  driven  into  the 
workhouse  ? !  1 

But  the  clauses  requiring  no  relief  to  be 
given  to  any  one  in  any  week  in  which  he  shall 
have  earned  something',  but  not  enough  to  sub- 
sist upon,  howsoever  good  in  theory,  I  am  sure 
are  impracticable  where  I  reside,  and  I  should 
imagine,  in  most  sea  ports  and  places  liable  to 
fluctuations  in  trade. 

When  I  look  around  me,  and  see  the  thou- 
sands upon  thousands  in  my  own  neighbour- 
hood who,  in  some  weeks,  gain  a  subsistence 
by  dail^  labour  at  various  jobs  for  different 
persons,  and  think  of  their  being  obliged  to 
say,  when  work  is  offered,  "  I  dare  not  accept 
your  job.  Sir, — it  won't  keep  my  family  for  a 
week,  and  I  dare  not  accept  of  less  than  that ; 
for  if  I  do,  the  parish  officers  must  let  us 
starve  by  law ;" — 1  cannot  believe  such  an  ex- 
periment can  seriously  be  attempted ;  if  it  be 
so,  a  rate  of  one  hundred  shillings  on  the 
pound  of  rental,  will  not,  where  I  reside,  build 
a  workhouse  sufficiently  large  to  contain  all 
those  that  the  new  law  proposes  shall  be  re- 
lieved there,  and  there  alone;  nor  another 
hundred  shilling  provide  their  annual  relief. 
In  short,  the  thmg  here  would  be  ruinous,  if 
practicable,  which  it  is  not.  I  am  aware,  by 
the  amendment  made  in  Committee,  the  Com- 
missioners may  retain  that  part  of  the  law 
where  occasion  requires;  but  supposing  the 
law  in  force  in  the  neighbouring  parishes,  but 
not  in  ours, — why  then  all  the  aay-labourers 
from  the  country  round  will  flock  here,  where 
if  they  cannot  get  work,  they  can  get  relief, 
that  not  being  the  case  elsewhere, — a  grievous 
burthen  that  will  be  on  the  excepted  parishes. 

But  above  all  I  feel  this,  that  no  general 
rules  can  fit  all  cases.  If  the  officers  act 
strictly  according  to  the  Commissioners'  gene- 
ral rules,  many  hundred  must  starve  who  need 
to  be  relieved;  and  on  others  the  rules  will 
press  so  hard,  that  I  fear  the  prospect  of  i 


starvation  will  produce  crimes  (perhaps  rebel- 
lion\  and  other  evils  worse  than  those  we  are 
seeking  to  remedy.  On  the  other  hand,  if  titr 
officers  are  allowed  any  discretion,  then  tht 
rules  cease  to  be  general  rules,  and  officen 
will  conform  or  not  to  them,  as  tiiey  think  fit; 
but  if  it  be  said,  the  Commissioners  will  pu& 
ish  improper  departure  from  them;  then  the. 
question  will  be,  who  will  accept  office  with 
such  a  Star  Chamber  like  tribunal  over  him, — 
making  rules,  construing  them  itself,  expect- 
ing officers  to  exercise  a  sound  discretion  in 
departing  at  times  from  those  rules,  but  re- 
serving to  itself  the  power  of  putting  its  own 
construction  on  such  discretion  being  sound  or 
othenrise,  and  punishing  what  //  drema  an  un- 
sound one.  And  this  brings  me  to  anotber 
objection, — that  the  Commissioners  are  not 
only  to  make  rules,  but  enforce  them.  Hov 
many  acts  of  parliament  in  the  Poor  Law» 
alone  have  we  seen  passed,  which  the  Jud?e$ 
have  decided  are  so  worded  as  not  to  effect  the 
intention  of  their  framers;  and  will  these 
Commissioners  be  certainly  more  correct  and 
definite  in  wording  their  rules  and  orders  r 
They  will  know  what  they  themselves  meant, 
and  punish  departure  from  their  intention; 
not  departure  from  their  law,  for  they  are  la 
be  the  construers  and  enforcers  of  their  own 
laws.  After  all  the  limitations  a^  yet  made  in 
their  power  by  the  Committee,  I  must  say, 
1  have  seen  nothing  bearing  any  resemblance 
to  the  powers  still  left  in  the  hands  of  the^^e 
Commissioners,  since  the  abolition  of  the  Star 
Chamber.  Above  all,  I  lay,  with  the  sum- 
mary powers  enjoyed  by  the  Commissioners,  of 
fining  and  imprisoning  overseers,  whether 
sentence  be  passed  by  themselves  directly,  or 
by  the  intervention  of.  Justices,  no  one  will 
subject  himself  to  it,  who  can  avoid  that  dan- 
gerous office,  which  the  rich  will  force  upim 
the  lowest  class  of  rate-payers,  who  will  have 
no  qualifications  for  office. 

T.T. 
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[^Continued  from  page  92.] 

Gray's  Inn. 

John  P.  Barrel/,  Esq.,  Treasurer  of  (iray*» 
Inn,  and  Mr.  Thomas  Griffith,  Steward,  ex- 
amined. 

Question  to  Mr.  BurreilJ]  —  You  are  the 
Treasurer  of  Gray's  Inn  ^—Amtter,  I  am. 

Can  you  state  what  number  of  persons  har<* 
been  refused  admittance  to  the  Inn  during  the 
time  vou  have  been  a  Bencher  of  it  ? — None 
since  I  have  been  a  Bencher  of  it ;  I  have  been 
a  Bencher  only  since  Easter  Term  1829. 

Neither  to  tne  Inn  of  Court  or  to  the  Bar  ?— 
No,  I  am  not  aware  of  any  refusals. 

To  Mr.  Griffith.']  —Has  any  person  been  re- 
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fused  admission  as  a  member  of  Gray's  Inn? — 
No. 

To  Mr.  BurrellJ] — ^The  Commissioners  have 
received  from  you  the  Rules;  there  is  some 
little  difference  between  your  own  and  some 
others,  in  regard  to  the  time  that  attorneys 
must  be  off  the  roll  ? — We  do  not  insist  that 
they  shall  be  off  the  roils,  but  that  tiiey  should 
only  have  ceased  to  practise  for  that  time. 

Have  you  made  any  alteration  in  your  Rules 
of  late  years? — No,  I  am  not  aware  of  any 
alterations,  except  minor  matters  and  regu- 
lations. 

Do  you  require  the  signatures  of  two  bar- 
risters?— Yes,  we  do;  there  is  a  form  filled 
up,  of  which  a  copy  was  sent  with  the  regula- 
tions. [Mr,  Griffith.'] — I  do  not  think  that  is 
an  absolute  rule ;  there  is  no  rule  to  that  ef- 
fect. [Mr,  Burretl^ — Perhaps  there  is  no 
positive  rtde,  but  it  is  always  the  practice  of 
our  Benchers  at  present.  The  recommenda- 
tion of  one  Bencher  is  always  sufficient.  [Mr. 
Griffith.'] — If  any  Judge  recommends  a  per- 
son, his  son  for  instance,  that  is  sufficient ; 
the  ol>ject  is  to  secure  the  person  being  res- 
pectable. 

T*p  Mr.  Burrell.] — Do  you  think  it  is  ad- 
visable to  confine  it  to  barristers ;  would  not 
the  si^atures  of  any  two  respectable  persons 
be  sufficient  ? — I  apprehend  it  might,  but  1  do 
not  suppose  it  would  be  insisted  on ;  that  is  a 
mere  ordinary  form;  I  have  never  heard  of 
that  being  madn  necessary. 

Do  you  think  it  would  be  right  if  a  man 
were  refused  admission  to  an  Inn,  to  give  him 
a  right  to  appeal  ? — I  cannot  say  ;  public  feel- 
ing might  perhaps  be  satisfied  by  it ;  but  I  am 
not  aware  of  any  case  in  which  it  has  appeared 
to  be  necessary ;  1  cannot  say  that  I  am  fully 
prepared  to  give  an  opinion  upon  that ;  I 
should  have  no  objection  to  such  a  thing,  as 
far  as  I  am  concerned. 

Have  you  made  a  regulation,  together  with 
the  other  Inns,  that  any  person  admitted  a 
student  must  sign  a  paper  enga^ng  not  to 
practise  under  the  Bar  as  a  specisu  pleader  or 
convejrancer,  except  with  the  consent  of  the 
Benchers  ? — ^Yes,  I  believe  there  is  a  regula- 
tion to  that  effect ;  we  grant  a  permission 
regularly  annually  to  special  pleaders  and  con- 
veyancers. 

Have  you  any  idea  on  what  authority  that 
term  is  imposed?— It  is  by  order  of  Pension. 

The  act  of  parliament  says  they  must  be 
members  of  the  Inns  of  Court  ?— f3/r.  Grff- 
fiih,] — When  a  gentleman  came  to  be  admitted, 
until  within  the  last  five  years,  he  would  im- 
mediately take  out  a  certincate  to  practise  as  a 
conveyancer;  the  consequence  was,  any  no- 
bleman's steward  or  any  person  in  the  country 
acted  as  conveyancer,  by  taking  out  a  licence 
every  year ;  and  there  have  been  instances 
where  persons  kept  a  shop ;  and  we  had  the 
Law  Society  constantly  making  representa- 
tions of  the  Inns  of  Court  admitting  improper 
persons ;  they  were  merely  admitted  to  prac- 
tise as  conveyancers.  About  four  or  five  years 
1^0  they  maae  an  order,  which  is  in  the  print- 
A  fofknula,  that  they  should  conform  to  the 


terms  which  that  printed  paper  stated;  that 
was  done  on  the  representation  of  the  Law 
Society,  consisting  of  solicitors  principally. 

To  Mr.  Burrell.']  —  Does  it  apuear  to  you 
there  would  be  any  objection  to  ine  members 
of  the  Society  being  present  at  any  hearing  of 
a  gentleman  who  had  been  refused  admission 
to  the  Bar  ? — 1  do  not  know  what  I  should  say 
to  that ;  I  am  not  aware  of  any  objection  at 
this  moment;  it  is  a  thing  I  have  not  at  all 
considered. 

Do  you  think  it  would  be  right  there  should 
be  a  regulation,  that  no  Inn  of  Court  should 
make  any  alteration  in  the  Rules  as  to  the  ad- 
mission of  persons  either  to  the  Bar  or  to  the 
Inn  of  Court,  without  the  consent  of  all  the 
other  Inns  of  Court?  —  I  should  think  that 
would  be  a  good  regulation,  that  there  should 
be  a  single  rule  for  all ;  we  have  aimed  at  that 
practically. 

The  Inner  Temple  require  an  examination 
in  classics? — I  certainly  wihh  for  uniformity 
of  rules  in  the  different  Inns,  without  refer- 
ence to  an'  examination  in  the  classics,  or  in- 
deed to  any  particular  rule.  For  my  own 
part,  I  should  say  that  respectable  information 
in  any  department  of  knowledge  ought  to  be 
sufficient. 

There  is  a  regulation  in  Lincoln's  Inn,  that 
the  persons  about  to  be  called  to  the  Bar 
should  go  up  to  the  bar  table  and  read  their 
exercises  at  that  bar  table ;  the  consequence 
of  that  is,  every  body  in  the  hall  sees  them ;  a 
man's  name  may  be  put  on  a  board  and  no- 
body ever  take  notice  of  it,  or  he  may  not  be 
known  ? — I  think  it  is  generally  known  who 
the  party  is. 

Do  you  not  think  it  would  be  advantageous 
to  secure  that  being  so  in  all  cases  ? — I  see  no 
objection  to  that,  but  I  think  it  is  already  suf- 
ficiently secured. 

Might  it  not  tend  to  prevent  the  admission 
of  improper  persons  ? — Perhaps  it  might,  but 
I  do  not  think  it  would  deter  them  from 
coming  up. 

Are  you  aware  of  the  circumstances  under 
which  the  individual  who  is  referred  to  in  your 
return,  was  refused  admission  to  the  Bar  ? — 
[Mr.  Griffith.l—Yes. 

What  was  the  ground  of  the  refusal  ? — ^That 
he  was  an  uncertificated  bankrupt.    He  ap- 

Eealed  to  the  Judges,  and  I  attended  before 
lord  Tenterden  (then  Chief  Justice  Abbot) 
and  the  other  Judges;  and  on  the  Judges 
asking  him  what  he  had  to  say,  he  acknow- 
ledged the  fact,  but  stated  that  he  was  taken 
rather  by  surprise,  and  that  he  wished  to  be 
heard  by  counsel ;  the  Judges  accordingly  ad- 
journed it  to  be  heard  at  Serjeants'  Inn  Hall 
on  Holy  Thursday ;  Mr.  Denman  attended  as 
his  counsel  and  was  heard ;  and  after  asking 
several  questions,  the  Judges  sanctioned  the 
refusal  by  the  Benchers.  With  respect  to 
doing  exercises,  it  requires  six  days  for  a  gen- 
tleman to  do  exercises  in  one  term  previous  to 
his  being  called  to  the  Bar;  there  are  two 
gentlemen  do  them  together;  one  opens  the 
declaration,  and  another  the  plea,  in  Norman 
French ;  there  are  two  barristers,  and  two  stu« 
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dents  go  up  with  them  into  the  library  about 
five  minutes  before  dinner,  and  do  this  rou- 
tine, and  come  down  a^in ;  tlic  same  barris- 
ters do  not  generally  (but  there  is  no  objection 
to  the  same  i)arri8ters  going  up  every  time)  go 
twice  running,  so  that  in  six  days  there  are 
eight  or  ten  uarristers  and  eight  or  ten  stu- 
dents, which  makes  the  thing  ouite  public. 
[Air,  Burreli.'] — ^They  go  up  to  tne  library  to 
du  that ;  it  is  not  done  in  the  hall. 

To  Mr.  Burreli.'] — If  an  application  to  ad- 
mit be  rejected  at  one  of  the  other  Societies^ 
is  it  a  bar  to  admission  at  Gray's  Inn  ? — I  un- 
derstand it  to  be  generally  tlie  rule,  that  a  re- 
jection at  any  one  Inn  is  a  suflicient  ground  of 
rejection  at  all  the  others,  though  this  might 
l>c  subject  to  exceptions  under  very  special 
circumstances. 


Innbr  Temple. 

Mr.  Jamei  Gardner,  Under-Treasurer  of  the 
Inner  Temple,  examined. 

Question.  You  have  been  for  a  considerable 
time  Under-Treasurer  of  the  Inner  Temple  ? — 
Answer.  I  have  been  in  the  office  for  a  con- 
siderable  time,  but  only  Sub-Treasurer  from 
the  20th  January  182?. 

AVhat  are  the  formalities  observed  in  the 
case  of  a  person  being  admitted  to  the  Inn } — 
If  a  person  applies  to  be  admitted  a  member 
of  the  Inner  Temple,  the  necessary  forms  are 
given,  which  require  the  recommendation  and 
signature  of  two  barristers ;  after  the  docu- 
ments are  left  at  the  office,  a  personal  inquiry 
is  made  of  one  of  the  barristers,  who  signs 
the  certificate,  either  by  myself  or  one  of  the 
clerks,  as  to  the  respectability  of  the  gentle- 
man applying  for  admission. 

When  was  the  rule  established  that  the  sig- 
nature of  two  barristers  was  necessary  for  the 
admission  ? — ^In  the  year  1819. 

Are  you  sure  whether  it  was  requiM^  from 
1805  to  1811  ?•— Yes,  I  am  certun  that  it  was 
not. 

Will  not  your  books  show  it? — Certainly 
not;  but  the  admission  document,  which  is 
signed  by  the  Treasurer  previous  to  the  name 
and  description  being  entered  in  the  book  of 
admissions,  will  show  it. 

Supposing  a  person  to  be  refused  admission 
as  a  member  of  the  Inner  Temple,  what  can 
he  do  to  get  redress  ? — If  he  was  to  apply  to 
me  in  writing,  with  a  letter  to  the  Benchers, 
it  would  be  laid  before  them. 

Supposing  the  Benchers  refuse  him,  what 
redress  would  he  have  ? — I  am  not  aware  that 
he  has  any  redress. 

Has  he  a  right  to  call  for  the  evidence  upon 
which  he  was  rejected? — No  case  has  occurred; 
but  I  apprehend  that  if  he  applied  in  writing 
to  the  Bench  or  to  the  Treasurer,  he  would  be 
furnished  with  a  copy  of  the  objections  against 
his  admission,  and  be  allowed  to  defend  him- 
self against  the  charges ;  this,  I  think,  would 
be  the  case. 

It  has  been  mentioned  that  four  persons 
have  been  refused  admission  to  the    Inner 


Temple ;  were  &ny  of  them  refused  since  you 
have  been  Under-Treasurer  ? — Yes,  four. 

Can  yon  state  generally  the  grounds  of  the 
refusal  in  the  four  cases  which  have  occurred? — 
In  one  case  the  objection  was,  that  he  had 
been  in  trade,  subsequently  a  bankrupt,  and 
that  it  was  his  intention  to  practise  as  a  con- 
veyancer, and  did  not  intend  to  be  called  to 
the  Bar  ;  that  I  discovered  by  a  strict  inquiry 

rersonally.  It  was  not  the  only  Inn  of  Court, 
believe,  at  which  he  was  refused  admission. 
Another  individual  was  refused  because  he  did 
not  intend  to  be  called  to  the  bar,  that  he  was 
clerk  to  a  barrister,  and  received  the  usual 
fees  as  a  barrister's  clerk,  and  his  object  in 
being  admitted  was  for  the  purpose  of  prac- 
tising under  the  bar  as  a  conveyancer,  and  at 
a  fufi  meeting  of  the  Bench,  they  thought  he 
could  not  be  admitted.  I  can  state  a  case  that 
occurred  before  I  was  the  Under-Treasurer :  a 
person  came  and  offered  me  a  bribe  of  5/.  if  I 
would  expedite  the  admission  of  the  applicant. 
I  mentioned  this  circumstance  to  my  prede- 
cessor, who  directed  me  to  make  the  necessary 
inquiries.  Upon  inquiry  of  one  of  the  refe- 
rees, the  offer  of  6/.  was  renewed.  This  indi- 
vidual, viz.  the  referee,  was  subsequently  struck 
off  the  roll  of  attornies.  My  predecessor  in- 
formed the  referee  he  had  better  withdraw  the 
application,  which  he  did;  he,  howeverp  re- 
newed the  application  for  admission  about  six 
months  subsequently,  merely  clianging  die 
description  of  the  applicant,  and  renewing  his 
former  offer  of  the  5/. ;  the  applicant,  after 
inquiry,  was  then  refused  admission. 

Was  it  the  man  that  wished  to  be  admitted 
that  offered  you  the  5/.? — No,  one  of  the 
referees. 

Upon  what  ground  was  the  person  refused? — 
The  mquiry  was  not  satisfactory,  and  the  other 
referee,  the  barrister,  could  not  be  seen. 

Were  not  there  two  other  cases  of  refusals 
within  your  own  time  ? — ^Yes,  and  there  was 
another  case  in  my  predecessor's  time;  he 
applied  to  be  admitted  for  the  purpose  of 
practising  under  the  Bar ;  not  only  this  So- 
ciety, but  the  other  Inns  of  Court,  I  believe, 
had  a  letter  from  an  attorney  in  the  country, 
to  say  that  he  had  stolen  ptmers  from  his 
office,  and  had  been  dismissed.  My  prede* 
cessor  sent  to  the  gentleman  who  was  the 
agent  to  the  attorney  in  the  country,  who  met 
the  applicant  in  the  Treasurer's  office,  and  I 
believe  that  the  information  previously  re- 
ceived was  perfectly  correct;  this  individual 
was  refused  admission.  Shortly  afcenvards  an 
application  was  made  foradmission  by  a  person 
of  the  same  surname,  and  I  believe  that,  upon 
inquiry,  the  individual  was  the  former  appli- 
cant's brother,  who  I  understood  was  servant 
to  a  farmer;  I  did  not,  however,  make  the 
inquiry  myself.  This  individual  ^vas  refused 
admission. 

Were  the  two  other  cases  of  refusal  in  your 
own  time  upon  the  same  ground? — If  the 
question  alludes  to  the  last-named  case,  cer- 
tainly not. 

Have  there  been  any  cases  in  which  a  call 
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to  the  Bar  has  been  refused  within  your  time  ? 
—Not  one. 

Can  you  state  how  many  there  have  been 
within  the  last  20  years? — Only  one  to  my 
knowledge. 

Was  Uie  rule  with  regard  to  practising 
under  the  Bar  a  rule  made  by  aU  the  Inns  of 
Court? — Yes;  it  is  however  proper  to  state, 
that  the  Middle  Temple,  I  oelieve,  made  a 
regulation  of  the  same  nature  prior  to  the 
other  Inns  of  Court. 

Have  you  s[ot  any  written  regulations  upon 
the  subject  ofadmission  beyond  what  the  Com- 
missioners have  seen?— In  the  returns  made 
to  the  (questions  put  by  the  Common  Law 
Commissioners  the  substance  of  the  orders 
were  communicated. 

As  an  officer  of  the  Society,  have  you  no 
regulations  of  that  sort  in  your  custody? — 
Yes,  all  the  orders  of  the  Benchers  relative  to 
the  admbsions. 

Will  you  favour  the  Commissibners  with 
copies  of  those  orders  ? — I  will  ask  the  per- 
mission of  the  Benchers  for  that  purpose. 

In  the  case  of  a  call  to  the  obi  heing  re- 
fused^ how  is  the  evidence  which  is  taken  cer- 
tified to  the  Judges  ? — In  the  only  case  that 
occurred  I  was  not  present,  and  therefore  I 
cannot  answer. 

Was  there  any  alteration  made  in  the  Inner 
Temple  lately  as  to  the  number  of  years  that 
an  attorney  roust  have  ceased  to  practise  at 
the  Bar  ? — ^It  was  a  general  rule,  I  believe,  in 
all  the  Inns  of  Court,  it  was  in  February  1B28, 
and  it  required  that  an  attorney  should  be 
struck  off  the  roll  of  attornies  prior  to  his  ad- 
mission into  commons ;  this  regulation  made 
a  difference  of  12  months  only:  the  same 
order  required  that  no  student  could  practise 
under  the  Bar  until  he  had  kept  12  terms,  and 
was  duly  4iuali(ied.  The  Middle  Temple,  I 
believe,  never  admitted  an  attorney  into  com- 
mons ;  I  cannot  however  speak  positively  as  to 
the  fact. 

What  do  yoa  call  a  due  qualification  ? — A 
letter  from  the  gentleman  to  whom  he  had  been 
a  pupil  to  state  that  fact. 

In  any  of  those  cases  of  refusal  of  admission 
to  the  Inner  Temple,  was  any  appeal  made  by 
the  parties  ?— No. 

Did  they  apply  for  any  appeal  ? — They  never 
applied  to  me. 

Do  you  know  any  instances  in  which  young 
men  who  have  apphed  for  admission  have  l)een 
unable  to  obtain  nie  certificate  of  barristers  ? — 
No. 

Do  you  know  any  case  in  which  any  person 
has  been  unable  to  obtain  admission  in  conse- 
quence of  being  unable  to  obtain  the  signa- 
ture of  two  hamsters  ? — I  cannot  inform  you, 
as  many  persons  apply  to  have  papers  who  may 
subsequently  be  aomitted  of  another  Inn  uf 
Court. 

Is  it  not  the  case  that  the  barristers  that  do 
recommend,  have  no  personal  knowledge  of 
them  ? — In  some  cases  the  gentleman  has  only  i 
been  introduced  by  some  friend  to  the  barris- 
ter who  has  signed  the  recommendation. 


Mr.  Jamei  Gardner,  further  examined. 

Question,  Have  you  seen  the  Benchers  upon 
the  subject  which  you  were  examined  on  Fri- 
day last  ? — ^nsteer.  They  do  not  meet  till  No- 
vember. 

^  Are  you  prepared  now  to  answer  the  ques- 
tions proposed  to  you  upon  the  former  occa- 
sion?-—I  can  answer  them  upon  the  under- 
standing, that  in  the  event  of  the  Benchers 
wishing  them  to  be  withdrawn,  that  may  be 
done ;  and  I  liave  brought  copies  of  all  the 
orders  at  large  relative  to  the  admission  of 
students,  and  to  the  calls  to  the  Bar. 

{_The  ffitneM  having  been  infonned  they 
could  not  be  received  on  any  condition,  and 
he  having'  in  consequence  communicated 
with  the  Treasurer,  was  again  culled  in, 
when  he  delivered  in  the  same.'] 

How  many  cases  have  you  known  of  the 
refusals  of  admissions  to  the  Society  of  the 
Inner  Temple? — Four  in  my  predecessor's 
time,  and  four  in  my  own  time. 

How  many  cases  have  you  known  of  refusal 
of  a  call  to  the  Bar? — Not  one  since  my  time. 

Before  your  time  are  you  aware  of  any  ?— 
There  was  one,  and  only  one,  and  that  was 
since  I  have  been  in  office,  which  b  upwards 
of  a  quarter  of  a  century. 

Do  you  mean  to  say  that  for  the  last  25 
years  there  has  been  only  one  case  of  a  refusal 
of  a  call  to  the  Bar  ? — No  other  to  my  know- 
ledge. 

With  respect  to  the  eight  cases  of  refusals 
to  admit  to  the  ISocicty,  upon  what  grounds 
did  those  refusals  proceed? — The  first  was, 
that  he  did  not  intend  to  be  called  to  the  Bar; 
that  he  had  been  in  trade,  that  he  had  been  a 
bankrupt,  and  his  object  was  to  practise  as  a 
conveyancer,  although  he  stated  positively  that 
he  dia  not  intend  to  do  so ;  it  was  not  the  only 
Inn  of  Court  where  he  applied,  and  I  believe 
had  been  refused. 

Was  that  the  first  of  the  cases  in  the  order 
of  time  ? — I  think  it  was. 

What  ^"as  the  ground  of  refusal  in  the  second 
case  ? — ^That  he  did  not  intend  to  be  called  to 
the  Bar ;  that  he  was  a  clerk  in  an  attorney's 
office,  and  I  believe  upwards  of  fifty  years  of 
age  ;  his  object  was  to  practise  under  the  Bar 
as  a  conveyancer.  In  the  third  case  I  think  it 
was  the  same  reason,  but  I  cannot  at  this  mo- 
ment state ;  but  I  believe  his  object  was  to 
ftractise  under  the  Bar,  and  not  to  be  called, 
n  the  fourth  case  he  was  clerk  to  a  barrister 
who  was  a  conveyancer. 

Do  you  mean  that  he  was  so  at  the  time  of 
the  application,  or  previously  ? — He  had  been 
so  previously  for  many  years,  and  he  was  at 
the  time  that  he  applied;  I  believe  he  was  re- 
fused upon  the  ground  that  he  did  not  intend 
to  be  called  to  the  Bar ;  that  he  had  been  a 
barrister's  clerk,  and  was  so,  as  I  believe,  at 
that  time,  and  that  he  had  received  the  usual 
fees  as  a  barrister's  clerk.  These  were  the 
four  cases  that  have  occurred  in  my  time. 

With  respect  to  the  four  cases  that  occurred 
before  yolir  time,  can  you  state  the  grounds 
of  the  refusal  in  those  cases  ? — I  statea  before, 
one  in  which  a  bribe  was  offered. 

I  3 
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What  was  the  next  of  those  cases?--!  can- 
not state  whether  the  former  one  was  the  first 
or  not.  There  was  another  who  was  refused, 
who  had  been  dismissed  for  purloining  papers 
of  his  employer ;  I  remember  Mr.  Norris  see- 
ing the  party  when  he  came  about  his  admis- 
sion, and  he  sent  for  the  agent  of  the  attorney 
in  the  country,  who  had  written,  1  believe,  to 
all  the  Inns  of  Court  about  it ;  it  is  from  that 
circumstance  that  I  know  the  fact.  There  was 
another  case  of  a  man  that  was  recommended 
b^  an  attorney,  whose  office  was  in  a  common 
gin  shop  in  a  notorious  lane,  and  his  object 
also  was  to  practise  under  the  Bar.  I  can 
safely  state  this  fact,  as  I  made  the  inquiry 
myself ;  the  result  was  not  at  all  satisfactory, 
and  after  he  was  refused  admission,  there  was 
an  attempt  made  to  get  25/.  out  of  my  pocket 
by  means  of  a  memorandum  given  by  me  for 
that  sum,  which  memorandum  was  not  re- 
turned when  the  money  was  paid  back.  It  was^ 
however,  after  the  attempt  had  been  made, 
subsequently  returned. 

What  was  the  ground  in  the  other  remaining 
case  ? — ^Thc  other  case  came  not  only  before 
this  Inn  of  Court,  but  before  another  Inn  of 
Court  also :  this  was  a  person  that  applied  to 
be  admitted  to  practise  as  a  conveyancer,  and 
a  communication  was  made  that  he  had  given 
false  accounts  of  money,  and  picked  locks, 
and  opened  desks,  and  taken  away  papers  from 
an  attorney  to  whom  he  had  been  clerk. 

Was  that  charge  denied  by  the  applicant? — 
I  am  not  aware  that  it  was ;  I  should  rather 
think  not. 

Did  he  demand  any  investigation  ? — I  am 
not  aware  of  it. 

Was  the  case  of  refusal  of  a  call  to  the  Bar 
that  you  have  mentioned,  the  case  of  Mr. 
Harvey  ? — It  was. 

How  many  instances  have  you  known  of  an 
individual  denying  the  charge,  and  requiring 
an  investigation  before  the  Benchers,  upon  the 
application  for  admission  to  an  Inn  of  Court  ? 
I  am  not  aware  of  any. 

In  the  case  of  Mr.  Harvey  he  demanded  an 
investigation  before  the  Benchers  ?— He  did. 
but  this  was  upon  an  application  to  be  called 
to  the  Bar,  and  not  upon  an  admission  as  a 
member. 

Were  you  present  during  that  investigation, 
so  as  to  know  the  course  of  the  proceedings  ? — 
I  was  not. 

Not  at  any  part  of  them  ? — No,  I  only  know 
that  he  attended  several  meetings. 


John  Curwood,  Esq.  examined. 

Question.  You  are  a  barrister  of  long  stand- 
ing  in  the  profession  ?~^;i#tr^r.  Yes;  up- 
wards of  30  years. 

The  Commissioners  have  understood  that 
you  can  give  some  information  upon  the  sub- 
ject of  calls  to  the  Bar  ?— The  only  informa- 
tion  I  can  give  is  what  happened  to  myself,  in 
which  I  thought  I  was  lU  treated.  When  I 
was  called  to  the  Bar  in  the  Middle  Temple, 
it  was  necessary  to  be  introduced  to  a  Bench- 


er :  I  myself  at  that  time  knew  no  Bencher 
but  my  friend  William  Jackson,  who  was  after- 
wards Solicitor  of  Excise  in  Scotland :  when  f 
mentioned  the  fact  to  him,  he  said,  "  I  will 

pve  you  a  letter  to  Mr.  S—  B ,  he  is  an 

mtimate  friend  of  my  father's ;"  I  carried  that 
letter  to  him  in  the  Hall,  and  gave  if  to  him. 
After  dinner  that  day  Mr.  B.  came  out  of  the 
Bench  Chamber,  ana  said  to  me,  *'  I  have  pro- 
posed you;  but,'*  said  he,  ''this  letter  was 
only  from  the  young  man ;  you  will  bring  me 
a  letter  fro  in  his  father.'*  The  elder  Jackson 
had  been  a  brother  Commissioner  of  Excise 
with  him,  and  had,  as  I  understood,  been  on 
terms  of  great  intimacy.  I  anticipated  no  ob- 
jection, and  I  replied,  "Very  well."  I  then 
applied  to  my  friend  William,  the  son,  to  get  a 
letter  from  his  father,  and  I  only  know  what 
passed  between  him  and  his  father  from  his 
report ;  he  informed  me  his  father  said  to  him, 
*'  ^Yilliam,  what  a  damned  situation  you  hare 
put  me  into;  I  have  had  a  quarrel  with  this 
fellow,  and  this  is  a  trick  of  his  to  compel  me 
to  ask  a  favour  of  him,  which  I  cannot  do." 
The  object  of  that  quarrel  I  suppose  I  need 
not  go  into.  Upon  ^ich  I  went  to  Mr.  B — , 
and  said,  **  Sir,  I  am  in  an  unfortunate  situa- 
tion, I  cannot  bring  you  the  letter  you  require, 
from  circumstances  which  perhaps  you  may 
know :"  he  turned  short  upon  lus  heel  upon 
ine,  and  said,  "  Then,  Sir,  you  must  get  some^ 
body  else  to  propose  you."'  Now  at  that  time, 
which  was  more  than  30  years  ago,  when  I  was 
a  young  man,  I  was  destitute  of  family  con- 
nexions, for  I  was  the  only  male  person  of  my 
race  living ;  I  had  neither  father  nor  inotheV 
nor  uncle,  and  my  society  was  chiefly  with 
young  men  of  my  own  standing  and  station, 
but  among  my  friends  I  got  a  letter  to  Sir  Ar- 
thur Pigot.    lie  went,  and  upon  mentioning 

it  at  the  Bench  table,  it  was  sud,  Mr.  B 

has  proposed  him  before,  and  whyidid  he  not 
j^o  on  with  him  ?  and  I  presume  it  raised  an 
imputation  of  somejort  against  me;  for  when 
I  saw  Sir  Arthur  again  he  said,  '*  I  find  Mr. 
B has  proposed  you  before,"  and  there- 
fore he  declmed  it.  Now  after  this,  I  thought 
my  best  way  was  to  send  a  memorial  of  the 
facts  to  the  Bench  themsdves,  to  which  the 
only  answer  I  got  was  "  reyccted."  Of  course  I 
pressed  the  Deputy  Treasurer  to  know  upon 
what  grounds  it  was  rejected,  and  after  some 
time  he  said,  that  the  Benchers,  considered  it 
was  an  insult  or  an  affront  levelled  at  Mr.  B-— . 
At  that  time  I  felt  myself  in  a  very  uncom- 
fortable situation ;  I  did  not  know  weU  how 
to  act,  but  of  course  I  applied  to  my  friends, 
and  among  others,  to  John  Heath,  the  nephew 
of  the  Judge,  whom  I  had  seen  once  or  tmce. 
He  thought  it  was  a  hard  case  that  I  should  be 
crushed  by  a  quarrel  between  those  two  men, 
and  he  first  advised  me  to  change  my  Inn  to 
Gray's  Inn,  I  think,  where  he  would  secure 
my  call;  this  I  declined,  as  I  thought  ibt 
transaction  unexplained  would  fix  some  un- 
known impropriety  of  conduct  upon  me;  he 

spoke,  I  believe,  afterwards  to  Master  P ; 

but  I  should  have  stated,  that  Mr.  Jackson, 
the  fietther,  whom  I  solicited,  desired  me  to 
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say,  that  he  would  not  ask  the  favour  of  Mr  | 

B ,  but  that  he  would  ask  the  favour  of 

any  other  ffentleman  of  the  Bench.     When 

Mr.  P interfered,  it  was  then  intimated  to 

inc.  that  if  I  would  make  an  apology  to  Mr. 
B— - — ,  he  would  go  on  with  the  pro|Mised  call. 
Now  I  have  stated  that  I  cannot  state  the  con- 
tents of  the  Memorial  so  many  years  ago,  but 
this  I  know,  I  meant  no  affront  to  him.  nor  am 
I  aware  that  there  was  any  thing  in  it  capable 
of  that  construction ;  hut  it  was  stated  to  me, 
chat  if  I  would   make  an   apology  to  Mr. 

B ,  he  would  go  on  with  the  proposal.    I 

had  a  little  of  the  same  spirit  which  has  stuck 
CO  me  through  life,  and  I  said  I  would  make 
no  apology  to  a  man  who  had  insulted  and 
oppressea  me,  be  the  consequences  what  they 
might,  but  I  would  rather  appeal  to  the  Judges. 

However,  Mr.  P went  and  proposed  me, 

and  Mr.  B made  no  opposition,  and  I  was 

called  to  the  Bar;  but  the  transaction  left  an 
angry  feeling  in  me  from  that  time  to  this.  I 
Chink  the  Benchers,  without  hearing  me,  )iid 
not  do  me  justice. 

Did  ^ou  ask  them  to  hear  you  ? — Only  by 
niemonal ;  I  can  now  only  state  my  general 
impression  of  the  memorial ;  it  was  stating  the 
fiicts,  and  desiring  that  I  might  lie  called; 
whether  I  asked  them  to  hear  me,  is  more  than 
I  can  say ;  as  far  as  my  recollection  goes,  I  do 
not  diiuK  I  did. 

Have  you  ever  heard  of  any  other  instances 
in  which  a  call  has  been  refused  ? — No,  I  know 
BO  instances  of  rejection ;  I  think  I  may  say  I 
have  known  many  instances  of  improper  calls 
to  the  Bar. 

Would  you  think  it  a  right  thing  that  the 
Benchers  should  state  to  a  man  what  the  oh- 
jection  to  him  is,  and  hear  him  in  answer  to 
it? — ^I  do  think  that  most  decidedly,  because 
I  know  that  it  delayed  my  call  at  that  time  a 
twelvemonth,  which  was  to  me  a  twelvemonth 
of  agony  ;  and  particularly  in  the  situation  in 
whicD  1  was  at  that  time,  having  no  family 
connexions  that  I  could  resort  to. 

How  happened  it  to  be  so  long ;  did  you 
ive  up  the  application  in  the  mean  time  ? — 
~o,  J  went  on  with  it ;  I  was  working  among 
my  friends. 

Do  you  think  any  alteration  should  be  made 
as  to  the  course  of  obtiuning  a  call  for  the 
Bar  ? — If  I  were  asked  my  opinion,  I  should 
be  glad  to  see  the  Bar  taken  out  of  the  Crown. 
and  out  of  the  hands  of  the  Benchers,  and 
placed  in  the  hands  of  a  chartered  Coipora- 
cion,  and  that  men  should  take  their  degrees 
as  tliey  do  in  the  Civil  Law,  but  that  is  a  mere 
abstract  opinion  of  mine. 

Accorduig  to  your  recollection,  is  it  neces- 
sary to  get  the  signature  of  a  barrister  to  be 
admitted  a  student  ? — It  was  not  so  at  that 
time  I  I  remember  that  I  went  by  myself,  and 
entered  my  name,  and  paid  my  fees,  and  there 
was  an  end  of  it. 

Do  you  think  the  recommendation  of  any 
Bencher,  or  member  of  the  Society,  ought  to 
be  required  for  admission  or  not  ? — I  think  the 
Benchers  ought  to  see  who  the  men  are  that 
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they  admit ;  I  do  not  think  a  man  is  fit  to  be 
admitted  as  a  member  or  a  student  in  a  learned 
body  that  has  not  a  certain  degree  of  learning. 

[_To  be  continued.'] 


PARLIAMENTARY  RETURNS. 


TITHB8  PRESCRITION  ACT. 

Return  to  an  Address  of  the  Honorable  the 
House  of  Commons,  dated  24th  Auirust. 
1833;— for,  ^ 

A  Return  of  the  Number  of  Bills  filed  since 
the  passing  of  the  Act  2  &  3  W.  4,  c.  100, 
(commonly  called  Lord  Tenterden's  Act,) 
which  on  the  23d  August  had  been  commenced 
in  any  of  his  Majesty's  Courts,  or  any  Local 
Courts,  in  any  County  in  England  or  Wales; 
and  also  a  similar  Return  to  the  latest  date  to 
which  the  same  can  be  made  out. 

fFhitehatl,  22d  May,  1834. 


Si9  Clerks'  Office. 

We  beg  to  state  that,  as  correctly  as  we  can 
ascertain  the  nature  of  the  suits  instituted  in 
consequence  of  the  act  (2  &  3  W.  4,  c.  100), 
the  number  appears  to  be  about  295,  in  our 
books. 

I  have,  &c. 

Rich.  Pollbn, 

Six  Clerk  in  attendance. 
\3th  March,  1834. 


Court  o/Exchequer,  at  fi^estminster  .    .     803 

Rob.  Gatty, 
Junior  Sworn  Clerk. 


Court  of  Chancery,  at  Durham     ....    4 

John  Gregson, 
29th  March,  la*^.  Registrar. 


Court  of  Chancery,  nt  Lancaster. 

Bills  filed  from  9th  Aug.  1832,  to  23d  Aug. 
1833    .... :    86 

There  have  been  no  bills  respecting  tithes 
filed  in  the  Chancery  of  Lancashire  subse- 
quently to  the  23d  August,  1833. 

Will.  Shawr, 
Preston,  7th  March,  1834.         Registrar. 
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SUPERIOR  COURTS. 


Holltf. 

WILL. — SHIFTING  CLAUSE. 

General  principles  laid  down  as  to  the  eon* 
str action  of  wills.  Words  in  a  will,  clear 
and  unambiguous  in  themselves^  must  he 
understood  in  their  plain  and  ordinary 
sense,  unless  irreconcilable  with  other  plain 
expressions  used  by  the  testator,  and  con- 
trary to  his  apparent  general  intention, 

Mr.  Ecclestone,  at  the  time  of  making  his 
will  hereinafter  mentioned,  was  the  owner  of 
three  estates,  which  came  from  three  distinct 
branches  of  his  family,  the  principal  of  which 
was  called  the  Scarisbrick  estate,  and  was  of 
the  annual  value  of  20,000/.  a-year;  the  second 
was  called  the  Wriffhtinf(ton  estate,  and  was 
of  the  value  of  10,000/.  a-year;  and  the  least 
considerable  was  called  the  Ecdestone  estate, 
being  worth  about  5,000/.  a-year.     He  had 
three  sons  and  four  daturhters  at  the  time.  By 
his  will  he  directed  the  Scarisbrick  estate  to  be 
settled  to  the  use  of  his  ddest  son  Thomas, 
for  life,  with  reminder  to  his  issue  in  tail 
male,    with    subsequent  'limitations    in    fa- 
vour of  the  other  sons,  and  upon  failure  of 
their  issue,  in  favour  of  the  daughters,  so  as 
that  the  male  line  should  always  be  preferred 
to  the  female,  in  the  usual  formal  words.   The 
will  contained  a  clause  of  forfeiture  annexed  to 
the  expectancy  of  this  estate,  unless  the  eldest 
son  should,  within  a  given4ime,  take  the  name 
and  arms  of  Scarisbrick.    The  Wrightington 
estate  was  directed  to  be  conveyed  in  like  man- 
ner to  the  second  son,  William,  who  was  to 
take  the  name  ^nd  arms  of  Dickenson,  under 
a  like  clause  of  forfeiture.    The  Ecclestone 
estate  was  limited  in  a  similar  manner  to  the 
third  son,  Charles.  With  respect  to  the  Wright- 
ington  estate,   the  testator  directed  that  the 
settlement  should  contain  a  proviso  that  if  Wil- 
liam, or  anj  younger  son,  should,  by  virtue  of 
the  Umitations  in  the  will,  become  entitled  to 
the  Scarisbrick  estate,  and  any  younger  son  or 
daughter  of  the  testator  should  be  then  living, 
in  that  case  the  limitations  of  the  Wrightington 
estate  to  William,  or  any  younger  son,  should 
abso]utf:ly  cease ;  and  there  was  a  similar  shift- 
ing  clause  with  respect  to    the   Ecclestone 
estate.    The  second  son,  William,  died  in  the 
life-time  of  the  testator ;  and  upon  the  death 
of  the  testator  in  1809,  without  altering  this 
will,  the  eldest  son,  Thomas,  took  the  name  of 
Scarisbrick,  and  entered  into  possession  of  that 
estate ;  and  Charles  took  the  name  of  Dicken- 
son, and  entered  into  possession  of  the  Wright- 
ington estate.    It  being  doubtful  how  the  Ec- 
clestone estate  was  to  be  disposed  of,  a  suit 
was  instituted  in  the  Court  of  the  Duchy  of 
Lancaster ;  and  by  a  decree  of  the  Chancellor 
of  that  Court  it  was  decided  that  the  eldest 
son  was  entitled  to  Ecclestone  as  well  as  Scaris- 
brick ;  and  Thomas  accordingly  enjoyed  both 
those  estates  till  1833,  when  he  died,  without 
issue.    Upon  his  death,  the  third  son,  Mr. 


Dickenson,  who  bad  at  that  time  no  issue,  took 
tlie  name  of  Scarisbrick,  and  claimed  and  en- 
tered into  possession  of  all  three  estates.  The 
bill  was  filed  by  two  of  the  daughters  of  the 
testator,  and  the  eldest  son  of  one  of  them, 
against  Mr.  Scarisbrick  and  the  trustees, — 
claiming,  under  the  limitations  of  the  will,  and 
in  the  events  which  had  happened,  to  be  en- 
titled respectively,  to  the  wrightiDgton  and 
Ecclestone  estates ;  and  the  case  was  now 
brought  on  for  the  opinion  of  the  Court  on 
the  construction  of  the  will. 

Mr.  Pemlterton  and  Mr.  fFillcoek,  on  behalf 
of  the  plaintiffs,  argued  that  the  primary  object 
of  the  testator,  was  to  keep  the  three  estates 
in  three  distinct  branches  of  the  family ;  and 
that,  although  according  to  the  limitations  of 
the  will,  taken  separately,  the  male  line  was 
to  be  exhausted  before  any  daughter  of  the 
testator  could  become  entitled^  yet  these  li- 
mitations were  controlled  by  the  shifting 
clauses,  and  especially  by  the  directions  as  to 
the  name  and  arms  to  be  borne  by  the  owners 
of  the  Scarisbrick  and  Wrightington  estates. 

Mr.  Bichersteth,  Mr.  Ducku^th,  and  Mr. 
fFigram,  for  the  principal  defendant,  Mr. 
Scarisbrick,  insisted  that  the  main  object  and 
scope  of  the  testator's  will  was,  to  prefer  the 
male  to  the  female  line ;  that  no  dsuighter 
could  succeed  under  the  express  limitations  of 
the  will  to  any  part  of  the  testator's  estates  un- 
til the  line  of  tdl  the  sons  and  their  issue  was 
exhausted;  that  the  shifting  clause  was  ca- 
pable  of  an  explanation  consistent  with  this 
intention,  and  that  the  directions  as  to  the 
name  and  arms  of  Dickenson,  must  be  con- 
sidered as  subordinate  to  the  principal  object 
of  the  testator,  and  intended  to  be  dispensed 
with  in  the  event  which  had  happened,  which 
rendered  it  impossible  to  comply  with  them. 

The  Master  of  the  Rolls  said,  that  where  the 
expressions  in  a  will,  from  which  a  difficulty 
arose,  had  a  sensible  meanmg,  and  were  appli- 
cable to  some  cases  manifestly  within  the  intent 
and  purpose  of  the  testator,  but  inapplicable  to 
other  cases,  the  Court  must  consider  that  the 
testator  had  not  provided  for  the  particular 
cases  to  which  such  expressions  were  inappli- 
cable, and  would  not  introduce  or  reject  words 
for  the  purpose  of  giving  effect  to  his  probable 
intention.  Where  the  expressions  f^ving  rise 
to  the  difficulty  had  not  a  sensible  meaning,  or 
did  not  admit  of  a  construction  consistent  with 
other  parts  of  the  will,  the  Court,  if  it  did  not 
pronounce  the  will  void  from  uncertainty,  was 
put  to  the  necessity  of  introdudng  or  rejecting 
words  for  the  purpose  of  giving  a  rational  con- 
struction to  such  expressions.  These  were  the 
general  principles  on  which  the  Court  acted ; 
but  in  the  view  which  he  at  present  took  of  the 
shifting  clause,  the  testator's  son  Charies  was, 
in  the  events  which  had  happened,  so  plainly 
excluded,  that  the  case  would  not  turn  upon 
the  general  principles  he  had  adverted  to.  The 
general  intention  of  the  testator  was,  by  the 
Umitations  in  the  vrfll,  to  prefer  sons  and  thebr 
issue  to  daughters  and  their  issue ;  but  he  had 
disturbed  the  order  of  these  limitations  by  the 
I  shifting  clause ;  'aad  the  question  was^  to  what 
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extent  be  lind  disturbed  them.  If  the  lan^^ua^c 
of  the  shiftiiij(  clause  defeated  the  limitatioos. 
It  was  uot  for  the  Court  to  restore  them.  He 
bhould  take  time  to  consider  the  case. 

His  Honor,  on  a  subsequent  dav,  delivered 
the  following  judgment.  The  will  of  the  tes- 
tator contained  a  proviso,  that  if  any  of  his  de- 
scendants, who  should  become  entitled,  under 
the  Itmitationa  of  his  will,  to  the  Wrightingrton 
estate,  should,  by  the  death  of  the  person  prior 
in  the  order  ot  limitations,  succeed  to  the 
Scarisbrick  estate,  then,  if  any  younger  son  or 
daughter  of  the  testator,  or  any  issue  of  any 
such  son  or  daughter,  should  be  living,  the 
limitations  to  his  descendants  in  respect  of  the 
Wrightiogton  estate,  should  totally  cease.  The 
defendant,  Mr.  Scarisbrick  has,  by  the  death 
of  his  brother,  succeeded  to  the  Scarisbrick 
estate.  There  is  now  no  younger  son  living, 
but  there  are  daughters ;  and  the  plaintiff.  Miss 
Ecclestone,  is  the  daughter  next  in  the  order  of 
limitations  with  respect  to  the  Wrightington 
estate.  If  the  language  of  the  testator  is 
to  be  understood  in  its  plain  and  ordinary 
sense,  it  cannot  be  disputed  that  Miss  Ecde- 
atone  is  entitled,  upon  the  accession  of  her 
brother  to  the  Scarisbrick  estate,  to  the  Wright- 
ington estate.  It  is,  however,,  argued  for 
the  defendant,  Mr.  Scarisbrick,  that,  having 

Xd  to  the  whole  scope  of  the  testator's 
and  the  intention    he  has  manifested 
throughout  to  give  a  preference  to  his  male  de- 
scendants, it  is  to  be  inferred  that  it  was  not 
his  intention  that  any  daughter,  or  issue  of  any 
daughter,  should  succeed  to  the  Wrightington 
estate,  so  long  as  there  existed  any  son  or  male 
descendant;  and  that  therefore,  Mr.  Scaris- 
brick beingyet living, the  daughter  is  not  now 
entitled.    The  geneml  rule  to  be  collected 
from  all  the  authorities  upon  the  construction 
of  such  a  proviso  as  the  present,  is,  that  words 
ID  themselves  clear  and  unambiguous,  must  be 
understood  in  their  plain  and  ordinary  sense, 
unless  such  sense  be  irreconcilable  with  other 
plain  expressions  used  by  the  testator,  and  be 
contrary  to  his  apparent  general  intention.    In 
this  particular  case,  though  it  is  argued  that 
the  plain  sense  of  the  proviso  is  contrary  to 
the  plain  general  intent  of  the  testator,  it  is 
not  contended  that  there  are  any  other  expres- 
sions in  the  will  with  which  this  particular 
clause  is  irreconcilable.    If  the  Court  were  to 
adopt  the  principle  contended  for,  that  where 
there  are  plain  unambiguous  expressions,  it 
should  ace  agiunst  such  expressions  upon  in- 
ference as  to  the  presumed  general  intention 
of  the  testator,  such  a  course  would  be  not  to 
give  a  construction  to  tlie  will,  but  to  make  a 
new  vn31  for  the  testator.    In  this  case,  how- 
ever, it  does  not  appear  to  me  that  there  is  that 
genenJ  intention  of  the  testator  which  is  in- 
sisted upon  OD  the  part  of  the  defendant  $  and 
I  am  of  opinion  that  if  the  particular  case  which 
has  happened  had  been  presented  to  the  atten- 
tion of  the  testator,  he  would  not  have  altered 
or  remodelled  the  expressions  which  he  has 
used ;  but  that  he  would  have  declarcd-^as,  in 
fact  he  has  declared — that,  if  a  daughter  were 
living  when  an  only  surviving  son  became  en- 


titled to  Scarisbrick,  there  being  twenty  de* 
scendants  of  deceased  sons,  the  daughter 
would  be  entitled  to  Wrightington.  The  de- 
claration of  the  Court,  therefore,  must  be,  that 
upon  the  succession  of  the  defendant  to  Scaris- 
brick, the  plaintiff.  Miss  Ecclestone,  became 
entitled  to  Wrightin^n,  and  Mrs.  Clifton  to 
Ecclestone,  the  limitations  being  similar  with 
respect  to  the  Ecclestone  estate.  Ecclestone 
ana  others  v.  Scarisbrick  and  others,  at  the 
Rolls,  March  7, 8,  and  22, 1834. 


WARRANT  OF  ATTORNEY. — CHARGING   PRI- 
SONER IN  EXECUTION. 

Where  a  defendant  may  be  charged  in  exe^ 
cution,  for  nonpayment  of  instalments  jc« 
cured  by  a  warrant  qf  attorney » 

This  >vas  an  apjplication  to  charge  the  de- 
fendant in  execution  for  the  further  sum  of 
142/.  6«.  The  defendant  was  brought  up  un- 
der a  writ  of  haheas  corpus  on  the  2d  of  No- 
vember. He  produced  at  that  time  a  rule  for 
the  allowance  of  a  writ  of  error,  which  had 
been  granted  that  day.  He  was  then  remand- 
ed. On  the  6th  of  November,  defendant  gave 
notice  of  trial.  On  the  7th  of  November,  there 
was  a  rule  for  better  bail.  On  the  8th  of  No- 
vember, notice  of  justification  ^vas  given  for 
the  11th.  On  the  9th,  that  notice  was  coun- 
termanded ;  no  bail  therefore  having  been  put 
in,  the  allowance  did  not  operate  as  a  super^ 
sedeas. 

It  was  objected,  on  affidavit,  that  the  de- 
fendant had  been  already  charged  in  execution 
in  this  action. 

This  was  admitted ;  but  the  judgment  was 
on  a  warrant  of  attorney  in  a  penal  sum,  ac- 
companied by  a  defeazance;  the  amount  se- 
cured to  be  paid  by  instalments,  and  execution 
to  issue  from  time  to  time  on  nonpayment  of 
any  one  of  such  instalments.  Although  the 
iuagment  was  for  400/.  the  defendant  had  only 
been  charged  in  execution  for  45/. ;  and  upon 
the  instalment  of  142/.  6f.  not  having  been 
paid,  the  plaintiff  was  entitled  now  to  charge 
the  defenclant  in  execution  for  that  sum. 

Per  Curiam, — We  are  of  opinion,  that  the 
plaintiff  is  entitled  now  to  charge  the  defendant 
in  execution  for  the  further  sum ;  and  a  spe- 
cial  entry  must  be  made  in  the  marshal's  book, 
so  that  the  defendant  may  be  discharged  on 
payment  of  the  two  several  instalments. 

The  Master  drew  up  the  form  of  the  entry 
accordingly.— Z>frp*f  v.  Gompertz,  M.  T.  1833. 
K.  B.    F.  J. 


Mn^i  Bene])  i^rocttce  Court. 

MEMBER  OF   PARLIAMENT. — SUMMONS.^ 
DISTRINGAS. 

IFkat  is  the  form  of  continuing  process 
against  a  person,  who  when  proceedings 
were  commenced  against  him  had  privilege 
of  parliament,  hut  has  rfterwards  ceased  to 
possess  it. 

In  this  case  an  application  was  made  to  issue 
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a  writ  of  dittringM,  in  Order  to  avoid  the  Sta- 
tute of  Limitations.  It  appeared  from  an  affi- 
davit, that  the  action  was  broug^ht,  in  1823, 
a^inst  the  defendant,  who  was  then  a  member 
of  parliament.  The  proceedings  were  com- 
menced by  bill,  and  writ  of  summons  thereon. 
Tlie  writ  was  returned  non  est  inventus,  and 
entered  of  record.  No  further  steps  had  since 
been  taken,  as  the  defendant  had  been  out  of 
the  country.  The  plaintiff  was  now  desirous 
of  continuing  the  proceedings,  in  order  to  save 
the  Statute  of  Limitations.  sThe  defendant, 
since  the  commencement  of  tlie  action,  had 
ceased  to  be  a  member  of  parliament.  The 
plaintifiPs  attorney  had  applied  to  the  signer 
of  the  writs  for  a  writ  of  diitringttt;  but  the 
officer  felt  some  difficulty  in  issuing  it,  on  the 
ground  that  such  process  would  treat  the  de- 
fendant as  a  member  of  parliament,  he  having 
ceased  to  be  so.  The  wnt  of  diHringai  ought 
to  issue,  as  that  would  be  the  proper  continu- 
ance of  the  suit;  and  the  defendant  being 
privileged  when  the  action  was  commenced,  it 
would  be  proper  to  treat  him  as  a  privileged 
person  throughout  the  proceedings.  The  late 
act  of  2  W.  4.  c.  39,  did  not  affect  the  ques- 
tion. 

Per  Curium. —yfe  think  the  writ  of  die^ 
iringyu  is  the  proper  continuance  of  the  suit. 
The  late  act  does  not  apply  to  the  case. 

Rule  accordingly.  —  Tsyior  v.  Duncombe, 
M.T.    K.B.P.  C. 


COSTS. — ATTORNET.-^PARTIES  TO  CAU8B. 

tFkere  an  mttornet/  ie  not  mfltled  to  his  costs, 
on  sueeess/ulljf  opposing  a  rule  nisi /or  a- 
new  trial,  in  a  cause  wherein  he  acts  as 
attorney. 

On  shewing  cause  a^nst  9  rule  for  review- 
ing the  Master's  taxation,  the  following  facts 
appeared.  It  was  an  action  for  the  recovery 
of  the  amount  of  an  attornev's  bill;  and  at  the 
trial,  a  verdict  was  found  by  the  jury  for  the 
defendant.  A  rule  nisi  for  a  new  trial,  or  a 
stet  processus,  was  afterwards  obtained  on  be- 
half of  the  plaintiff,  and  the  rule  was  served 
on  the  defendant  and  his  attorneys,  Messrs. 
Sylvester  and  Walker.  The  defendant  did  not 
appear,  but  Messrs.  Sylvester  and  Walker  did 
on  their  own  behalf-  The  nde  was  afterwards 
discharged;  but  nothing  sud  in  the  rule  about 
the  costs  of  the  above  attorneys.  On  taxation, 
the  Master  reused  to  allow  Messrs.  Sylvester 
and  Walker  their  costs,  on  the  ground  that 
as  they  did  not  appear  on  behalf  or  the  defend- 
ant, a  party  in  the  cause,  but  on  their  own, 
their  costs  were  not  costs  in  the  cause ;  and 
therefore,  is  the  rule  was  silent  as  to  their 
costs,  they  were  not  entitled  to  them.  A  rule 
Ntft  was  obtundl  for  the  review  of  his  taxation, 
on  the  ground  that  they  were  substantially 
costs  in  uie  cause,  although  not  formally  so. 

Taunton,  J.  was  of  opinion  that  the  costs  of 
Messrs.  Sylvester  and  Walker,  on  shewing 
canse  against  the  rule,  were  not  costs  in  the 
cause,  and  therefore,  that  the  Master  was  quite 
correct  in  not  allowing  their  costs  to  them. 
la  order  to  have  entitled  themselves  to  those. 


costs,  they  should  have  made  a  special  appli- 
cation to  the  Court  when  tlie  rule  was  dU- 
charged,  and  then  if  it  had  appeared  right  thaU 
they  should  be  allowed,  the  Cfourt  would  have 
allowed  them.  The  Court  could  not  now  in- 
terfere to  make  any  order  in  the  matter. 

Rule  discharged,  with  co«ts  to  be  paid  hy 
Walker,  who  made  the  application. — Souther 
and  another  v.  Terr^,  £.  T.  1834.     K.  B.  P.  C 


PAUPER. — 8KCUIUTY  FOR  COSTS. —DIS- 
PAUPERING. 

fThere  a  pauper  wiU  he  compelled  to  give 
security  fir  costs,  or  consent  to  u  stag  of 
proceedings. 

In  this  case  a  rule  nisi  was  obtuned  to  dis- 
pauper the  plaintiff,  who  sued  as  a  pauper  to 
stay  proceedings  in  the  action  until  he  had 

S'ven  security  for  costs,  or  until  his  return 
om  India  to  this  country.  It  appeared  that 
the  plaintiff  was  a  seafaring  man,  and  had 
sailed  as  third  officer  on  board  a  vessel  to 
India.  He  had  only  thirty  shillings  a  week, 
and  a  portion  only  of  that  sum  was  advanced 
him  for  slops  and  necessaries.  He  would  not 
return  for  eighteen  months.  He  was,  how- 
ever, bound  by  the  ship's  articles  to  return  by 
the  vessel. 

Tauntmi,  J.  was  of  opinion  that  there  was 
no  ground  shewn  to  him  for  dispauperising 
the  pliuntiff ;  but  he  thought,  that  as  hp  would 
be  absent  for  so  long  a  period  as  eighteen 
months,  that  was  an  unreasonable  time,  and 
ther^ore,  that  the  rule  ought  to  be  made  ab- 
solute  for  the  plaintiff  either  finding  security 
for  costs,  or  for  a  stay  of  proceedings  until  he 
should  return  fh)m  India. 

Rul6  absolute  for  the  pauper  to  find  security 
for  costs,  or  to  stay  proceedings  until  he  re- 
turns to  England.  Foss^  a  pauper,  v.  IVag^ 
ner,  E.  T.  1834.    K.  B.  P.  C. 


JUDGMENT  AS  IN  CASE  OF  A  NONSUIT.— SET- 
TLEMENT OF  ACTION. 

Where  the  Court  will  discharge  a  rule  for 
judgment  as  in  case  of  a  nonsuit,  with 
costs. 

On  shewing  cause  against  a  rule  for  judg- 
ment as  in  case  of  a  nonsuit,  it  appeared  that 
the  defendant,  without  the  knowMge  of  his 
attorney,  had,  a  considerable  time  l^fore  the 
rule  was  obtained,  given  a  et^^oit  for  the 
amount  of  the  debt.  It  was  contended,  that 
on  these  facts  the  rule  ought  to  be  discharged> 
with  costs  to  be  paid  by  the  attorney. 

Per  Curiam. — ^The  rule  must  be  aischarged, 
and  with  costs  to  be  paid  by  the  defendant, 
not  the  attorney,  as  it  appears  he  was  not  a 
party  to  the  settlement  of  the  daim  by  the 
cognovit. 

Kale  discharged,  with  costs. — ^.^hM  v  Jou^ 
M.T.  1833.    K.B.P.C. 
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JVDOMfiNT:  OF     INFJIRIOR     JURISDICTION.—- 
RBMOVAL   OP  JUDGMENT. 

ff^hai  Judgment  t/  an  inferior  Jurhdiclion 
ennnot  (^e  removed  into  the  Superior 
CaurU^  /or  the  purpose  of  issuing  execu- 
tion on  it. 

Application  under  the  19  G.  3.  c.  70,  §  4, 
was  made  in  tlus  case  to  remove  a  judgment 
in  an  action  of  ejectment  out  of  the  (Tounty 
Court  of  Nottingham,  on  the  jrround  that  the 
defendant  had  removed  himself  out  of  the  ju- 
risdiction, and  had  no  effects  within  it. 

The  Court  felt  some  doubt  whether  a  judg- 
ment in  ejectment  came  within  the  meaning 
of  the  statute  under  which  the  application  was 
made. 

Cur.  ado,  tfult, 

Littledale,  J.^The  redtal  of  $  4.  is  that 
**  forasmuch  as  persons  served  with  process 
issuing  out  of  inferior  Courts,  where  the  debt 
is  un<&r  ten  pounds,  may,  in  order  to  avoid 
execution,  remove  their  person  and  effects 
beyond  the  limits  of  Che  jurisdiction  of  such 
Courts."    The  recital  therefore  only  applies 
to  the  case  of  a  "  debt"  under  ten  pounds. 
Then  the  enacting  part  proceeds,  *'  that  in  all 
cases  \)^ere  final  jud^ent  shall  be  obtained 
in  any  action  or  suit  m  any  inferior  Court  of 
Record,  it  shall  and  may  be  lawful  to  and  for 
any  of  his  <  Majesty's  Courts  of  Record  at 
Westminster,  upon  affidavit  made  and  filed 
therein  of  such  judgment  being  obtained,  and 
of  diligent  search  and  inquiry  havinff  been 
made  after  tht  person  or  persons  of  uie  de- 
fendant or  defendants,  or  his,  her,  or  their 
effects,  and  of  execution  having  been  issued 
against  the  person  or  persons,  or  effects^  as  the 
ease  may  be,  of  the  defendant  or  defendants, 
and  that  the  person  or  persons,  or  effects,  of 
the  defendant  or  defendants,  are  not  to  be 
found  within  the  jurisdiction  of  such  inferior 
Court,  which  affidavit  may  be  made  before  a 
Judge  or  Commissioner  authorised  to  take 
affioavits,  and  such  superior  Court  to  cause 
the  record  of  the  said  superior  judgment  to  be 
removed  into  such  superior  Court,  to  issue 
writs  of  execution  thereupon  to  the  sheriff  of 
any  county,  dty,  liberty,  or  place,  against  the 
person  or  persons,  or  effects  of  the  defendant 
or  defendants,  in  the  same  manner  as  upon 
judgments  obtained  in  the   said   Courts  at 
Westminster."     It  should  be  observed,  that 
the  words  of  the  enacting  part  are  more  gene- 
ral than  those  of  the  preamble,  becatue  they 
refer  to  "  any  action  or  suit."    There  are,  it 
is  true,  some  cases  in  which  the  preamble  may 
control  the  enacting  part  of  a  statute;  but  as 
this  act  is  for  the  relief  of  persons  who  have 
been  deprived  of  an  effcctuial  remedy  in  con- 
seouence  of  the  defendant  removing  out  of  the 
jurisdiction,  I  think  that  the  preamble  ought 
not  to  control  the  enacting  part.    So  far,  I 
diould  say  that  there  woula  be  no  difficulty  in 
removing  tiie  judment  under  the  general 
words  of  the  act.    But  the  only  remedy  which 
the  superior  Court  could  give  would  be,  by  the 
language  of  the  enacting  part,  "  against  the 


person  or  effects  "  of  the  defendant ;  and  does 
not  enable  the  superior  Courts  to  erant  a 
habere  facias  possessioni.  Such  a  writ  would 
be  the  proper  remedy  if  the  judgment  were 
removed,  but  that  caunot  be  considered  as  a 
remedv  against  the  *'  person  or  effects  "  of  a 
defendant ;  and  therefore,  as  such  a  remedy^ 
is  not  expressly  provided,  it  appears  to  me 
that  the  Court  cannot  direct  the  judgment  to 
be  removed. 

Rule  refused. — Doe  d.  SUsmsfeitd  v.  Shiptey, 
M.  T.  1833.    K.  B:  f.C. 


EJBCTMBNT. — NOTICE*   AT    FOOT    OF    DBCLA« 

RATION. 

Service  of  deetaration  in  ejectment. 

This  was  a  motion  for  judgment  against  the* 
casual  ejector.  It  appeared  that  the  notice  at 
the  bottom  of  the  declaration  was  **  to  appear, 
in  due  time,"  instead  of  "  to  appear  in  Mi- 
chaelmas term  next."  Hie  nature  and  object 
of  the  service  was  explained  by  the  penon  ef-* 
feeling  it. 

Per  Curiam. — The  tenant  is  not  bound  to 
know  what  is  the  practice  of  the  Courts.  The 
service  is  not  sufficient;  and  the  rule,  there-, 
fore,  cannot  be  granted. 

Rule  refused.— Dotf  v.  Roe,  M.  T.  1833.. 
K.  B.  P.  C.  t 


DISCRARGB   OF   PRISONER. — FROCBBDINO  TO^ 
TRIAL  IN  DUE   TIME. 

.  What  is  a  sujieient-oompiianee  with  the  Rula 
1  Reg.  Gen.  H.  T.  2  fF.  4.  s.  85,  as  to 
proceeding  to  trial  against  prisoners. 

On  shewing  cause  against  a  rule  for  dis- 
charging the  defend^  out  of  custody,  on  the 
ground  of  the  plaintiff  not  having  proceeded^ 
to  trial  on  final  judgment  within  three  terms 
inclusive  after  declaration,  pursuant  to  1  Reg. 
Gen.  H.  T.  2  W.  4.  §  85.    It  appeared  that  the 

Slfuntiff,  in  the  third  term  inclusive  after  the' 
eclajration,  had  given  notice  of  trial,  and  set 
his  cause  down ;  but  it  did  not  come  on,  either 
at  the  sittings  during,  or  after  the  term.  The 
phdndff  had,  however,  done  all  in  his  power  to 

Eroceed  to  trial  within  the  time  prescribed 
y  the  rules  of  the  Court.  If  the  tnal  had  not 
come  on,  the  delav  was  that  of  the  Court,  and 
not  his.  The  defendant  coidd  not,  tiio^ore, 
be  supersedable. 

In  support  of  the  rule,  it  was  contended, 
that  the  plaintiff  ought  to  have  given  notice 
that  he  would  try  the  cause  as  undefended 
at  the  last  sittings  in  the  term.  If  he  had  so 
done,  the  mere  assertion  by  the  defendant's 
counsel,  that  the  cause  was  defended,  would 
only  have  delayed  the  trial  of  the  cause  until 
the  first  sitting  after  term.  Nothing  would 
have  induced  the  Court  to  allow  it  to  keep  its 
nlace  in  the  list  but  special  circumstances. 
Notwithstanding  the  pressure  of  business  in 
the  Court,  the  phuntiff  might,  if  he  had 
thought  proper,  have  thus  proceeded  to  trial. 

Ltttleaale,  J.  thought  that  the  plaintiff  had 
sufficiently  complied  mth  the  rule,  and  therCi^ 
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fore  that  the  defendant  is  not  supensedable. 
The  delay  thus  caused  has  not  been  produced 
by  the  carelessness  of  the  plaintiff,  but  by  the 
amount  of  business  to  be  transacted  in*  the 
Court. 

Rule  discharged. — Myers,  knight,  ?.  Cooper, 
H.T.  1834.    K.B.  P.  C. 


defendant's  costs.-— issues  found  for 

defendant. 

Where  the  defendant  ii  entitled  to  his  costs 
of  issues  found  for  him,  under  1  Reg'.  Gen. 
H.  T.2W.4.S.74. 

Apnlication  that  the  Master  should  be  di- 
rected to  tax  the  defendant  his  costs,  under  1 
Reff.  Gen.  H.  T.  2  W.  4.  §  74,  the  words  of 
which  were,  that  **  no  costs  shall  be  allowed 
on  taxation  to  a  plaintiff  upon  any  counts  or 
issues- upon  wliich  he  has  not  succeeded ;  and 
the  costs  of  all  issues  found  for  the  defendant 
shall  be  deducted  from  the  plaintiff^s  costs." 
There  were  several  pleas  to  the  declaration, 
all  of  which,  with  the  exception  of  one,  were 
found  for  the  defendant.  The  jury  gave  a 
verdict  on  the  one  found  for  the  plaintiff,  for  a 
farthing  damages,  and  the  Judge  certified  to 
deprive  the  plaintiff  of  any  more  costs  than 
damages.  A  difficulty  arose  on  taxation,  as 
to  the  construction  of  the  above  rule.  As  only 
one  farthing  costs  was  allowed  to  the  plaintiff, 
it  would  of  course  be  impossible  to  deduct  the 
defendant's  costs,  which  of  course  in  this  case 
were  much  more,  from  them.  The  question 
therefore  was,  whether  the  word  "deduct" 
was  to  be  considered  compulsory. 

JAttledale,  J. — ^You  may  take  a  rule  nisi. 

Rule  nisi  granted. 

No  cause  being  shewn,  the  rule  was  made 
absolute  on  the  ml  day  of  term. 

Application  was  made  in  the  following  Hi- 
lary term,  to  open  the  rule,  in  order  that  the 
question  on  the  construction  on  the  rule  of 
Court  might  be  discussed. 

Parke,  J. — ^The  Jud^^es  have  considered  that 
rule,  and  we  are  of  oiimion  tliat  the  object  of 
it,  as  well  as  its  intention,  b,  that  the  <lefend- 
ant  should  be  allowed  his  costs  on  all  issues 
found  for  him.  There  can  be  no  necessity, 
therefore,  for  opening  the  rule. 

Rule  refused. — Anlner  v.  Graham  and  an- 
other,  H.T.  1834.    K,  B.  P.  C. 


POWER    OF  THE    COURT   OF   RE- 
VIEW TO  SUPERSEDE  FIATS. 


Sir, 
The  report  of  the  case  of  Ea  parte  Keys,  in  re 
Terry,  m  your  last  number,  p.  74,  is  erroneous 
as  to  the  ground  on  which  the  Lord  Chancellor 
proceeded  in  reversing  the  decision  below. 

llie  reversal  was  because  the  Vice  Chancel- 
lor and  the  Lord  Chancellor  had  ordered  an 
issue,  and  the  Court  of  Review,  passing  by  the 
issue,  had  superseded  on  the  footing  of  a  for- 
mer petition  presented  to  supersede^  under 


which  the  issues  had  been  ordered :  the  Lord 
Chancellor  held  they  could  not  so  pass  by  the 
issues,  and  on  that  ground  reversea  their  find- 
ing. 

1  was  in  Court  when  the  cause  was  heard, 
and  attended  to  the  decision ;  and  I  am  con- 
firmed in  my  view  of  the  ground  of  the  deci- 
sion by  the  report  of  the  case  in  the  first  num- 
ber of  Mont.  &  Ayrton's  Reports  in  Bai&- 
ruptcy.  A  oubbcribbe. 


On  looking  into  the  report  in  I  Mont.  & 
Ayr.  to  which  our  correspondent  refers,  and 
without  presuming  to  draw  a  comparison  be- 
tween that,  which  makes  seventeen  pages  and 
a  half,  and  ours,  which  is  little  more  than  half 
a  page,  we  feel  satbfied  with  our  own,  and  see 
no  reason  for  correction,  except  that  expressed, 
in  the  last  line,  is  put  for  expresskf,  which  no 
one  can  mbtake  to  be  an  error  of  the  press. 
From  the  inquiries  we  have  made,  we  under- 
stand that  the  Lord  Chancellor  made  it  part  of 
the  ground  of  reversal  of  the  order  of  the 
Court  below,  that  the  commission  in  the  case 
having  been  issued  before  the  Bankruptcy 
Court  Act,  that  Court  could  not,  upon  that 
ground,  independently  of  the  19th  sec.  of 
1  &  2  W.  4,  c.  56,  supersede  the  commission. 

In  the  report  in  1  Mont.  &  Ayr.  226,  it  will 
be  seen  that  the  point  which  we  make  the 
ground  of  the  Lord  Chancellor'^B  judgment,  i» 
made  the  third  head  of  the  argument  of  coun- 
sel (p.  234),  and  relied  upon  in  the  SoKcitor 
General's  reply  (p.  239,  at  bottom).  It  wiU  also 
be  seen,  that  the  judgment,  as  far  as  it  was  a 
judgment  (in  pp.  242  &243),  agrees  witkonn. 

We  may,  however,  observe,  that  it  is  difficult 
to  compress  the  statements  and  arguments  of  a 
long  case,  to  suit  the  limits  of  these  pages, 
without  leaving  out  something  that  may  be,  or 
may  seem  material. 

So  far  we  have  noticed  that  which  passed  in 
Court,  to  which  alone  the  attentian  of  our 
Reporter  is  directed.  But  we  are  informed, 
that  in  practice  the  orders  of  the  Court  of  Re- 
view (which  it  is  in  the  constant  habit  of 
making)  to  annul  fiats  of  bankruptcy,  are  taken 
to  the  Secretary  of  Bankrupts,  who  procures, 
without  any  extra  fee,  the  signature  of  the 
Lord  ChanceU(Nr  in  approval  or  eonfirmation 
of  the  orders  of  the  Court  of  Review.  The 
issuing  of  the  fiat  u  the  act  of  the  Lord  Chan- 
cellor, and  cannot  be  si^ierseded  without  his 
approvaL 
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NOTES  OF  THE  WEEK. 


House  of  Lords. 

FOR  SECOND  READING. 

Illegal  Securities. 
Pluralities  Prevention. 
Non-Residence  of  Clergy. 
Spring  Quarter  Sessions. 

IN   COMMITTBB. 

Sabbath  Observance. 

Exchange  of  Lands  in  Common  Fields. 

PASSED. 

Apportionment  of  Rents,  &c. 


House  of  Commons. 

FOR  SECOND  READING. 

Title  of  the  Bill.  Proposer. 

Parish  Apprentices.  Sir  O.  Mosley. 

Oame  Laws.  Mr.  Lennard. 

Commutation  of  Tithes.   Lord  Althorp. 
Liberty  of  the  Press.        Mr.  O'Connell. 
Arrest  onMesneProcess.  Mr.  Pollock. 
Exchange  of  Common  Fields  Lands. 
Friendly  Societies. 

IN  COMICITTBB. 


Lancaster  Com.  Pleas. 
Exchange  and  Sale  of 

Entailed  Property. 
Registration  of  Births, 

Marriages  &  Deaths. 
Investment  of  Bank- 

raptcy  Funds. 
Poor  Laws. 
Highwujrs. 
Pruoners'  Counsel. 
Punishment  of  Death. 
IVansfer  of  Property. 
Law  of  Escheats. 


Mr.  Pollock. 
Mr.  Slaney. 

Mr.  Brougham. 

Mr.  Brougham. 

Lord  Althorp. 
Mr.  Shaw  Lefevre. 
Mr.  EwBTt. 
Mr.  Ewart. 
Mr.  Phillpotts. 


English  and  Irish  Judgments. 

REPORTS  TO  BB  C0N8IDBRBD. 

Central  Criminal  Court. 
Capital  Punishment. 
County  Coroners. 

PASSED. 

Justices  of  the  Peace. 
Spring  Quarter  Sessions. 
Administration  of  Justice  in  Boroughs. 
Jewish  Civil  Disabilities. 

WITHDRAWN. 

Felons'  Property. 


ABOLITION  OP  ARREST. 

The  Attorney-General  has  given  notice 
of  his  Bill  for  abolishing  Imprisonment  for 
Debt,  except  in  cases  of  Fraud,  and  for 
amending  the  Law  of  Debtor  and  Creditor. 


BXBCTTTION  OP  WILLS. 


Notice  of  a  Bill  for  rendering  uniform, 
and  regulating  the  Execution  of  Wills  of 
Real  and  Personal  Property,  has  also  been 
given  by  the  Attorney  General. 


BNPRANCHISEMBNT  OP  COPYHOLDS. 

A  Bill  to  &cilitate  the  Enfranchisement 
of  Copyholds,  and  gradually  to  bring  all 
Land  in  England  and  Wales  to  the  tenure 
of  Free  and  Common  Socage,  will  be 
brought  in  by  the  Attorney  General. 


KING'S  BENCH  SITTINGS, 
After  Trinity  Term,  1834. 


Frida 
Men 


day 
Thursday     . 


BIIDDLBSEX. 

Common  Juries. 

■  • 

and  daily  to 
Special  Juries. 


.    June  13 
16 

19 
June  20  to  2$ 


Friday 

(indusive) 

^"^y^      ;  •  •  •    Jane  27 

(for  Special  or  Common  Juries,  or  both) 


Saturday 
Saturday 

Wednesday 


LONDON. 

Common  Juries. 


—  ^  9 

(the  Adjournment-day) 
and  daily  to 


Thursday    • 
Wednesday 


Special  Juries. 

•  a 

to 
(both  days  inclusive) 


June  14' 
28 


July   2 

July   3 
9 
10 


Thursday    .... 

(for  special  or  Common  Juries,  or  both) 

The  Court  will  sit  at  half-past  nine  o'clock. 


i: 
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E^heqwr  Sittings, — Answers  to  Queries, 


EXCHEQUER  OF  PLEAS  SITTINGS, 
After  Trinity  Term,  1834. 

UIDDLE8BX. 

Friday    .        June  13  |  Revenue  Causes. 

Monday     •        .    16 1  Revenue,  &  Common 
Tuesday     .        .    17j     Juries. 

Wednesday         .     18^ 

"^^^    :       :    JS  Common  .W. 
Saturday    .        .    2lJ 
Monday     .        .    23V 

W^t2d.y        :    i^    SpeciaUurie.. 

Thursday    .        .    26J 

Friday  • .  27  |  Open  for  Appointment- 

LONDON. 

Saturday    .  June  14^ 

Saturday     .  .    28 
(Adjoumment*day) 

Monday      .  .    30 

Tuesday      .  July  I 

Wednesday  2 

Thursday    .  3 

Friday        ^  -4^ 

Saturday     .  5 

Monday      •        * 
Tuesday 
Wedn^day 

Thursday   . 


^  Common  Juries. 


Q  V  Special  Juries. 
10  I  OpenforAppointment. 


The  Court  will  sit  at  ten  o'clock. 


ANSWERS  TO  QUERIES. 


ftaSD  at  9r09crt|^  xiOr  Can^ancfnir. 

DOWBR  ACT.— BQViiT^BLB  B8TATB.     P.  79. 

It  is  true  the  Doiyer'  Act,  3  &  4  W.  4, 
e.  105,  §  1,  grives  married  women,  in  future, 
dower  in  equitable  estates,  or  partly  legal  and 
partly  equitable  estates,  to  which  a  husband 
shall  be  beneficially  entitled,  at  his  decease; 
and  §  4,  declares  a  widow  shall  have  no  dower 
out  of  estates  which  her  husband  has  absolutely 
disposed  of;  and  ^  5,  gives  priori^  to  w 
chuges  made  by  the  husband ;  but  §  14,  de- 
clares that  **  this  act  shall  not  extend  to  the 
dower  of  any  widow  who -shall  have  been  or 
diall  be  married  on  or  before  1st  January, 
1834  ;*'  consequently,  such  a  widow  could  not 
be  dowable  of  her  husband's  ^^vi/^r^/tf  estates, 
nor  could  her  husband  bar  anv  title  of  dower 
she  would  have  in  any  of  his  lepil  estates,  by 
•iqr  act  of  his  own  ouy ;  the  old  uses,  there- 
for6k  bar  such  a  right  of  ddwer  in  legal  estates 
whidi  she  would  have  been  dowable  of,  (though 
I  think  they  would  not,  of  one  married  since 
1st  January,  1834.)  and  that  is  their  use  when 
used  in  the  cases  named  by  **  Scrutator."  I 
think,  as  the  act  is  imperative  on  the  dower  of 
a  woman  married  before  1st  January,  1834,  it 
is  quite  dear  that  a  declaration  against  dower 
would  have  no  operation,  under  f  6,  to  defeat 
Ver  right.  ...  T.  T. 


MORTGAGE  IN  FEE. — POWBB  OF  SALE.       VOL. 

7.  P.  368.    VOL.  8,  p.  63. 

It  appears  to  me  that  the  argument  of  your 
correspondent  A.  £.  I.,  p.  63,  is  beside  the 
question.  By  the  Common  Law,  the  mort- 
gagee, up  to  the  time  appointed  for  the  repay- 
ment of  the  mortgage  money,  has  only  an  es- 
tate upon  condition,  and  on  the  nonpayment 
of  the  money  at  that  time,  his  estate  becomes 
absolute  at  law.  (Co.  Lit.  205.)  But  Equity 
interferes,  and  until  foreclosure  holds  the  es- 
tate  to  be  redeemable.  (1  Eq.  Ca.  Abr.  311.} 
Consequently,  before  the  time  of  the  condition 
arrives,  the  mortgagee  can  sell  only  subject  to 
the  condition,  and  afterwards  only  subject  to 
the  equity  of  redemption  of  the  mortgagor ; 
but  he  certainly  can  sell,  so  subject ;  and  upon 
the  conveyance  by  him  in  either  case,  the  legal 
estate  is  in  the  purchaser.  The  effect  of  the 
usual  power  of  sale  in  a  mortgage  deed,  is  to 
make  the  mortgagee  a  trustee  for  the  sale 
of  the  mortgaged  premises,  in  case  of  default 
in  payment  of  the  mortgage-money,  dbcharged 
of  the  equity  of  redemption,  and  to  transfer  to 
the  produce  of  such  sale,  in  the  hands  of  the 
mortgagee,  the  right  which,  subject  to  the  re- 
payment of  the  mortgage-money,  the  mortga- 
gor had  to  those  premises.  That  power,  cer- 
tainly^ does  not  derive  its  effect  from  the  Sta- 
tute of  Uses,  nor  does  it,  as  it  seems  to  me. 
affect  the  legal  estate,  but  is  only  a  waiver  on 
the  part  of  the  mortgagor  of  his  equity  of  re- 
demptioa  against  the  mortgaged  estate,  and  it 
is  no  doubt  supported  in  equity ;  becauae  all 
the  advantage  mtendcd  for  the  mortgagor  by 
the  equity  of  redemption  in  liis  favor,  is  given 
to  him  against  the  purchase  money  in  the  hands 
of  the  mortgagee.  The  case  of  C&rder  y.  Mor- 
gan, decided  by  Sir  miliam  Grdnt^  18  Ves. 
344,  recognized  the  validity  oi  such  a  power. 

1*. 


LEASEHOLDS.      P.  ^. 

The  case  of  Suuter  v.  Drake  (K.  B.),  in 
Hilary  term  last,  in  which  all  the  previous 
cases  were  considered,  has  decided  that  a  con- 
tract for  the  sale  of  a  lease  implies  that  the 
vendor  wiU  shew  the  title  of  the  lessor,  unless 
there  be  an  express  stipulation  to  the  con- 
trary. X.  Y. 

Comnuni  IjfD. 

WATERCOURSES.      P.  79. 

I  think  it  very  doubtful  if  an  action  can  be 
maint^ned  under  the  circumstances  mentioned 
by  R.  D.  K.,  for  the  water  flowing  from  n  well 
which  was  utuated  entirely  on  A*%  premises. 
B,  had  no  right  to  daim  any  part  of  the  well, 
or  any  benefit  arising  therefrom.  If  any  action 
can  be  brought,  it  cannot  be  trespass  or  eject* 
ment,  but  must  be  an  action  on  the  case,  for 
the  consequences  of  the  injurious  act.  2  Bar. 
&  Cres.  910;  7  Moore,  354;  6  East,  208; 
1  B.  &  Aid.  258.  If  A.  determines  to  brinj^ 
an  action,  he  ought  to  commence  it  immedi- 
atelf.  W.  H.  S. 


Answers  to  Queries, — Queries. 
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SPECIAL  BAILIFF.      P.  78. 

The  sheriff  is  not  responsible  for  the  special 
bailiffs  acts,  nor  can  he  be  ruled  to  return  a 
writ  that  has  been  executed  by. them;  D/f 
Mwranda  ▼.  Dunkin,  4  T.  R.  119  ;  Beck/ord  v. 
fFelhff,  2  Esp.  591 ;  Hamilton  v.  Dahiel,  2 
W.  Bla.  92 ;  though  after  the  arrest  is  made, 
and  the  defendant  is  placed  in  the  sheriff's 
custody,  he  is  answerable  for  him.  Tuyh^f  v. 
Richardson,  8  T.  R.  505.  W.  H.  S. 


SOLICITOR. — DBPUTT  LIEUTENANT.      VOL.  T, 

P.  287,  &  VOL.  8,  p.  63. 

A  solicitor  is  empowered  to  act  as  justice 
of  the  peace,  provided  he  is  possessed  of  600/. 
per  annum  real  property,  which  is  the  qualifi- 
cation of  a  knignt  of  the  shire.  The  statute 
to  which  your  correspondent  refers  states  that 
nothin|(  in  the  act  shall  incapacitate  any  person 
qualified  to  serve  as  knight  of  a  shire  by  stat. 
9  Ann.  c.  5,  to  be  a  justice  of  the  peace  for 
any  county :  and  as  the  stat.  9  Ann.  states  the 

aualification  to  be  600/.  pter  annum,  I  contend 
lat  any  solicitor  possessing  that  sum  per  an- 
num real  property,  can  act.  The  stat.  16  G. 
2.  c.  18,  §  13,  states  that  nothing  in  that  act, 
or  in  5  G.  2.  c.  18,  shall  extend  to  any  peer, 
lord  of  parliament,  or  person  qualified  to  serve 
as  knight  of  the  shire,  by  9  Ann.  c.  5. 

Cantbro. 


9txctfre» 

costs  of  transfer  of  MORTGAGE.   P.  64. 

I  think  />.  is  liable  to  pay  the  charges  of 
the  solicitors  for  both  j4.  and  B.  I  think  the 
proper  covrse  would  have  been  for  j4,*%  soli- 
citor»  after  he  had  perused  the  draft,  to  have 
returned  it  to  />.'s  solicitor,  who  should  have 
sent  it  to  B^%  solicitor  for  perusal ;  but  that  is 
a  matter  between  the  solicitors  only,  and  not 
at  all  affecting  />.'s  liability  to  pay  the  costs. 

Z. 


QUERIES. 


Common  SjiSd. 

BANKRUPTCY. — DELIVERING  POSSESSION. 

The  assignees  of  a  bankrupt  put  a  messenger 
into  his  house  for  the  preservation  of  the  pro- 
perty, &c.  and  with  all  due  dispatch  proceeded 
to  a  sde  on  the  premises,  the  bankrupt  hav- 
ing quitted  the  premises  some  time  previously. 
The  assignees  tendered  the  kev  to  the  land- 
lord the  day  after  the  sale,  (tne  goods  had 
been  cleared  off  the  premises  only  two  or  three 
hours  before,)  and  the  day  after  that  on  which 
a  Quarter's  rent  was  payable ;  but  the  landlord 
refused  to  accept  the  key,  except  it  should  be 
without  prejudice,  stating  that  the  assignees 
were  liable  to  a  twelvemonih's  further  rent. 
Were  the  assignees  bound  to  deliver  up  the 
key  the  previous  day,  or  did  their  acts  not 
amount  to  aa    acceptance   of  the    tenancy. 


(which  was  under  agreement  from  year  to 
year,)  and  so  enable  them  to  deliver  up  Che 
premises  with  all  convenient  speed  ? 

F.  T.  H. 


BANKRUPT'S   CERTIFICATE. 

A,  became  bankrupt  some  years  ago.  B,^ 
the  petitioning  creditor,  was  the  only  creditor 
who  proved  under  the  commission,  and  be- 
came sole  assignee.  B.  afterwards  became 
bankrupt,  and  S,  became  his  assignee.  B,  died 
without  signing  ^.'s  certificate,  or  obtaining 
his  own,  leaving  a  widow.  There  are  no  assets 
under  A*%  estate  to  induce  any  other  creditor 
to  prove,  if  another  meeting  was  called.  How 
is  A,  to  get  his  certificate  ?  Can  C,  the  as- 
signee of  B,,  sign  A.*s  certificate  ?  or  can  the 
widow  of  iS.  take  out  letters  of  administration 
de  bonig  non  and  sign  A*%  certificate ;  or  what 
must  be  done  to  obtain  it  ?  See  1  Atk  84, 
Ex  pnrie  Saumares.  J.  S. 


EafiDoC^ttomeifif. 

ARTICLES. — ^ASSIGNMENT.  | 

A,  is  articled  to  B.,  a  solicitor,  for  five  years, 
who  afterwards  assigns  him  to  C,  and  C.  at 
the  same  time  enters  into  a  separate  agreement 
to  pay  A»  a  salary  during  the  residue  of  the 
term.  C.  is  now  desirous  to  assign  A,  Is  not 
C.  bound  to  procure  A.  an  assignee  to  his 
(y^'s)  satisfaction?  Can  any  advaatage  be 
taken  of  A,'b  articles  in  consequence  of  his 
receiving  such  remuneration  ? 

A  Subscriber. 


ExfD  Of  ^rnfftrtp  aiOr  ConbfQandng. 

INFANT  TRUSTEE. 

An  order  of  the  Court  of  Chancery,  under 
the  I  W.  4,  c.  60,  has  just  been  obtained  for 
an  infant  trustee  to  convey;  and  the  pur- 
chaser's solicitor  requires  the  conveyance  to^ 
be  e^recuted  btf  the  infknt.  The.  act  of  parlia- 
ment, as  well  as  the  terms  of  the  order,  cer- 
tiunly  seem  to  require  actt^il  execution  by  the 
infant ;  but  in  the  present  case  the  infant  is 
only  four  years  of  age ;  and  the  execution  of 
the  conveyance  is  resisted  by  the  vendor's  so- 
licitor, on  the  ground  that  the  order  of  the 
Court  ^vests  the  legal  estate  out  of  Uie  infont 
trustee,  and  that  such  order  is  equivalent  to 
actual  execution : — ^Will  some  of  your  corres- 
pondents state  whether  execution  of  the  con- 
veyance by  the  infant  can  be  insisted  on,  and 
the  mode  of  doing  it  by  a  child,  four  years  of 
age?  Anon. 


LEASEBOLD.-^HEIR. 

Certain  premises  were,  by  indentures  of 
lease,  leased  by  A.  B.  to  C,  D.,  his  executors^ 
administrators^  and  assigns,  to  hold  the  same, 
with  the.  appurtenances,  unto  the  said  C,  />., 
his  heirs,  executors,  administrators  and  assigns, 
for  and  during  the  natural  lives  of  three  seve- 
nd  persons,  and  the  life  of  the  longest  liver. 
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witli  benefit  of  renewal,  and  subject  to  the 
proviso  and  covenants  therein  contained.  C.  D. 
lately  died,  a  batchclor  and  intestate,  leaving? 
his  eldest  brother  his  heir  at  law.  Did  these 
premises,  upon  the  death  of  the  intestate,  de- 
Kcend  to  his  heir  at  law,  a^  special  occupant 
under  the  limitation  to  the  intestate's  heirs,  as 
well  as  personal  representatives,  although  in 
the  granting  part,  the  premises  were  conveyed 
to  the  personal  representatives  only? 

J.  V.  W. 


AC  CM  ULATION. — PE  BPETUITT. 

Is  a  direction  for  accumulation  for  twenty- 
one  years  after  the  death  of  the  grantor  or  tes- 
tator, the  longest  time  that  the  law  aUows  for 
accumulation,  except  for  payment  of  debts, 
raising  portions  for  children,  or  to  any  direc- 
tion touching  the  produce  of  woods  or  timber? 

M. 


SPECIFIC  PBRFORMANCB. — LEASEHOLD  TITLE. 

A.  entered  into  an  agreement  with  B,  for 
taking  on  lease  certain  premises.  A,  refuses 
now  to  take  a  lease  of  B,  unless  B.  produces 
his  title  to  A.  B.  refuses  to  do  so.  Is  A. 
compellable  to  take  the  lease  under  the  cir- 
cumstances? No  mention  whatever  was  made 
about  B.  producing  his  title  to  A.  A,  is 
desirous  of  making  B,  complete.  Can  he  com- 
pel him  so  to  do  ?  And  if  so,  by  what  means — 
by  suit  or  action  ?  M. 

ANNUITY. 

In  the  absence  of  any  clause  in  a  wiU  as  to 
tehen  an  annuity  is  payable,  does  it  not  become 
payable  at  the  end  of  a  ^ear  next  after  the 
death  of  the  testator  ?  and  if  the  testator  directs 
the  annuity  to  be  paid  monthly  or  quarterly, 
have  not  the  Court  decided  it  so  to  be  ?  and 
can  the  annuitant  sue  for  a  month's  or 
quarter's  annuity  when  the  same  becomes  pay- 
able, and  must  ne  sue  in  law  or  equity  for  the 
same  ?  and  if  the  annuitant  dies  before  the  day 
of  payment,  will  an  apportionment  of  the 
annuity  be  allowed  ?  A.  A.  C. 

COPYHOLD. — FINE. 

A  man,  by  his  will,  leaves  all  his  copyhold 
lands  equally  amongst  his  children,  who  have 
not  been  admitted  tenants,  but  have  conveyed 
the  property  to  trustees  for  sale.  Can  the 
lord  of  the  manor  insist  upon  Uie  payment  of 
a  double  fine,  or  only  a  single  fine,  on  the 
admittance  of  a  purchaser?  X. 

LEASE. — ASSIGNMENT. 

A.,  the  freeholder  of  certain  estates,  de- 
mises them  to  B,,  who  assigns  the  same  to  C. 
A.  gives  C,  a  receipt  for  the  rent,  without  at 
all  mentioning  B.  therein.  C,  afterwards  as- 
signs his  interest  to  D.  Is  B.  the  original 
lessee,  or  his  executors,  liable  to  A.  for  breach 
of  the  covenants  contained  in  the  lease,  or  is 
he  absolved  from  them  ? 

Cantero. 


IHE  EDITOR'S  LETTER  BOX. 


We  had  expected  that  a  double  number, 
published  about  two  months  ago,  which  in- 
cluded the  Sixth  Common  Law  Report,  and 
disposed  of  most  of  the  then  arrears,  would 
have  rendered  a  similar  publication  unncccii- 
sary  for  some  time  to  come :  but  we  find  that 
various  New  Bills  in  Parliament,  although  iil>- 
stracted  as  concisely  as  possible,  with  the  ne- 
cessary observations  upon  them,  and  the  usual 
weekly  articles  in  the  several  departments  of 
the  work,  as  well  as  the  pressing  calls  of  our 
numerous  correspondents,  have  obliged  us  to 
issue  another  double  number,  the  contents  of 
which  we  doubt  not  will  be  satisfactory  to  our 
readers.  We  must  nevertheless  postpone  the 
insertion  of  several  Queries,  whicn  wiU  be  gra- 
dually inserted  as  opportunity  ofiers. 

The  following  letter  from  the  Secretary  of 
the  Untied  Law  Clerks'  Societf/  arrived  too  late 
for  insertion  amount  the  Correspondence*. 
"  A  letter,  headed  'Xaw  Clerks*  Union,'  hav- 
ing appeared  in  the  True  Sun  of  Wednesday 
evening  last,  inquiring  what  steps  had  been 
taken  to  form  a  junction  with  the  *  Graod 
Consolidated  Union,'  I  am  authorized  on  Ik;- 
half  of  the  Law  Clerks'  Society  to  stare,  that 
the  writer  of  such  letter  is  wholly  unknown  to 
them,  and  that  it  is  not,  nor  ever  has  been, 
their  intention  to  join  any  such  combination :" 
and  we  are  requested  to  insert  this  statement 
*'  in  order  to  counteract  as  publicly  as  possible 
the  injury  which,  if  such  a  connexion  were 
inferred,  would  result  to  a  Society  whose  ob- 
jects  are  of  a  purely  laudable  and  benevolent 
nature." 

The  letters  from  J.  M.  O'D. ;  Leiralis; 
C.  S. ;  and  £.  I.  B.,  are  under  consideration. 

The  queries  and  answers  of  **  A  Country 
Reader;"  G.  P.;  A.  C.  R.;  LV.  W.;  and 
£.  F.,  have  been  received. 

The  packet  requested  by  a  correspondent^ 
has  been  left  at  the  publisher's. 

In  the  case  mentioned  at  p.  80,  of  the  dis- 
allowance of  costs  at  chambers,  our  corres- 
pondent states,  "  it  was  a  summons  to  shew 
cause  why  affidavits  should  not  be  filed,  the 
same  having  been  delivered  to  counsel,  charged 
in  a  bill  of  costs,  and  paid  for;  the  summons 
also  requiring  the  costs  of  the  application. 
The  Judge  made  a  condidonal  order ;  and 
upon  the  question  of  costs  arising,  said,  '  that 
the  King's  Bench  Judges  had  no  power  to  give 
costs ;'  although  the  case  of  Hughes  v.  Biund, 
2  Dowl.  P.  C.  131,  was  shewn  to  the  learned 
Judge  at  the  time,  with  B.  Bayle^U  dictum.^ 
The  supposed  conflict  between  this  decisjou  at 
chambers  and  the  case  referred  to^  may  per- 
haps be  explained  by  the  circumstance  that 
the  learned  Jud^e  considered  that  costs  could 
not  be  allowed  in  the  case  before  him ;  not 
that  the  Judges  have  no  power  at  chambers  in 
any  case  to  order  costs. 

Errata, — ^P.  67,  Une  9,  for  **  reglstraiion  of 
real  estates,''  read  "  registration  of  settlements 
of  real  estates ;"  and  in  line  13,  for  "  deposit- 
ing deeds  of  settlements,"  read  '*  depositing 
deeds." 
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Pertinet)  et  aescire  malum  est,  afptamus. 


HORAT. 


THE  PROGRESS  OF  CHURCH 
REFORM. 


Wb  now  propose  to  state  the  effect  of  the 
measures  introduced  in  the  present  session 
of  parliamentt  relative  to  a  Reform  in  the 
Ecclesiastical  Establishments  of  the  coun- 
try.    We  are  no  politicians^  and  therefore 
do  not  presume  to  give  an  opinion  on  the 
propriety  of  their  introduction,  or  on  their 
merits  or  demerits ;  we  notice  them  only 
because  we  deem  it  peculiarly  necessary  for 
the  lawyer  to  be  made  acquainted  with 
tiieir  nature  and  object.     It  is  not  our  pro- 
vince either  to  support  or  to  oppose  them. 
In  our  last  short  notice  on  this  subject,*  we 
stated^  that  in  the  session  of  Parluunent  of 
1833,  no  act  of  any  importance  was  passed 
relative    to  the    reform    of  the    English 
Church,  although  a  very  important  statute 
(3  &  4  W.  4,  c.  37,)  respecting  the  Irish 
Churdi,  became  the  law  of  the  land.    In 
the  present  session,   however,  there  has 
<;ertainly  been  enough  prqfected  as  to  the 
Ecclesiastical  Establishments  of  both  coun- 
tries. 

The  first  bill  which  was  introduced,  and 
has  been  persisted  in,  was  the  bill  for  the 
Commutation  of  Tithes,  the  effect  of  which 
we  have  already  stated.'^  It  has  not  as  yet 
made  much  progress. 

IVo  other  important  measures  have  been 
introduced  by  the  Lord  Chancellor.  One 
of  them  is  intituled,  "  An  Act  to  prevent 
Non>residence  of   the    Cleigy."^      It  is 


•  Sec  7  L.  O.  308. 

^  7  L.  O.  530.    See  an  analysis  of  the  bill, 
anie,  p.  39. 
c  See  an  analyria,  anie,  p.  124. 
NO.  cczi. 


thereby  intended  to  provide,  that  no  spi- 
ritual person  of  any  degree  shall  be  absent 
from  his  preferment  more  than  thirty-one 
days  at  once,  or  more  than  sixty  days  at 
several  times  in  any  one  year,  under  a  pe- 
nalty of  three  times  the  value ;  and  if  the 
penalty  for  non-residence  be  twice  re- 
covered, the  preferment  is  to  be  void. 
Provisions  are  inserted,  specifying  what 
shall  be  deemed  the  place  of  residence :  but 
a  proviso  is  added  respecting  the  attend- 
ance of  bishops  to  their  parliamentary 
duties.  Licences  for  non-residence  may 
be  granted  in  cases  of  positive  necessity, 
such  as  the  illness  of  the  spiritual  person 
or  his  ftunily,  or  on  his  attendance  being 
necessary  in  a  Court  of  Law  or  Equity. 

Under  this  bill,  all  ecclesiastical  persons 
are  to  make  an  annual  return  respecting 
their  own  residence,  under  a  penalty ;  and 
if  it  appear  by  such  return  that  the  spiri- 
tual person  has  been  non-resident  longer 
than  is  to  be  allowed,  the  penalty  incurred 
by  non-residence  may  be  summarily  reco- 
vered by  monition  and  sequestration ;  but 
a  licence  may  of  course  be  pleaded  in  bar 
to  the  action.     If  any  spiritual  person  does 
not  sufficientiy  reside,  his  residence  may  be 
enforced  by  monition,  order,  and  sequestra- 
tion.   When  there  is  absence  from  a  bene- 
fice without  leaving  a  curate  or  otiier  spi- 
ritual person  to  perform  the  duties,  the 
bishop  shall  appoint  a  person  to  perform 
them ;  and  if  the  ecclesiastical  duties  of  a 
benefice   are  inadequately  performed,  the 
bishop  may  require  the  incumbent  to  no- 
mmate  a  curate  or  curates,  and  in  default, 
may  appomt  and  license  a  curate  or  curates ; 
the   salary  for  a  curate  so    appointed  is 
to  be  specified  in  tiie  licence ;  and  agree- 
ments by  curates  to  take  less  salaries  than 
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those  assigned,  shall  be  void.  The  bill  is 
also  intended  to  enable  bishops  to  enforce 
performance  of  Divine  service,  by  monition 
and  sequestration. 

The  other  bill  ^  is  much  shorter,  and  is 
intended  "  to  prevent  Spiritual  Persons  in 
England  and  Ireland  from  having  more 
Preferments  than  one/'  By  this  it  is  pro^ 
.posed  to  be  enacted,  that  the  acceptance 
of  one  preferment  shall  in  every  case  avoid 
previous  preferments,  and  that  two  prefer- 
ih^nts  shall  not  be  taken  at  the  same  point 
of  time.  This  is  to  be  the  general  rule  on 
the  subject:  it  is,  however,  to  admit  of 
three  exceptions.  The  first  will  render  it 
lawful  for  any  spiritual  person  holding  any 
one  benefice^  and  having  no  other  prefer- 
ment, to  take  any  one  other  benefice,  pro- 
vided the  emoluments  of  such  two  benefices 
shall  not  together  exceed  the  yearly  sum  of 
300/.  over -and  above  the  yearly  value  of 
the  house  or  houses  of  residence ;  but  also 
that  either  the  limits  of  the  one  such  bene- 
fice shall  touch  in  some  part  the  limits  of 
the  other  benefice,  or  the  church  or  chapel 
of  the  one  shall  be  within  five  statute  miles 
of  the  church  or  chapel  of  the  other.  The 
second  exception  will  enable  any  spiritual 
person,  being  either  dean,  prebendary,  or 
minor  canon,  in  any  cathedral  or  coUeg^iate 
church  in  England  or  Ireland,  to  accept  any 
one 'benefice  of  the  actual  yearly  value  of 
100/.  over  and  above  the  value  of  the  house 
of  residence ;  and  any  spiritual  person  hav- 
ing any  one  benefice  not  exceeding  that 
value,  may  accept  any  one  deanery,  pre- 
'bend,  or  minor  canonry,  in  any  cathedral 
or  collegiate  church  in  England  or  Ireland. 
By  the  third  exception,  an  archdeaconry 
below  20/.  may  be  held  with  a  benefice 
within  the  limits  of  the  archdeaconry.  But 
the  act  is  not  intended  to  authorise  any 
spiritual  person  to  hold  any  cathedral  pre- 
ferment in  England  with  any  benefice  in 
Ireland,  or  vice  versd.  And  spiritual  per- 
sons are  not  to  avail  themsdves  of  the 
foregoing  exceptions  without  obtaining  dis- 
pensation from  the  bishop  of  the  diocese, 
the  mode  of  obtaining  which  is  stated  in 
the  bill.  A  proviso  is  inserted  for  the  pro- 
tection of  existing  pluralists ;  it  being  pro- 
vided, that  no  preferment  which  has  taken 
place  before  the  1st  day  of  July  1835,  shall 
be  avoided  by  the  act.  Archbishojps  are  to 
be  considered  bishops  in  their  dioceses,  for 
the  purposes  of  the  intended  act.  One 
clause  of  the  bill  provides  for  the  circum- 
stance of  a  commission  being  issued  to  as- 


^  Sec  an  analysie,  ante,  p.  127. 


certain  the  value  of  preferments  in  Snghmd 
as  well  as  in  Ireland ;  in  which  event,  the 
certificate  of  the  Commissioners,  confinned 
by  the  King  in  Council,  shall  be  conduaiTe 
evidence  of  the  value  of  the  preferment. 

We  have  thus  stated  the  purpoit  of  the 
principal  bills  on  the  subject.  A  Dommis- 
sion,  as  our  readers  are  weU  aware,  has 
already  issued,  to  inquire  into  the  ecclesias- 
tical establishment  and  revenues  of  the 
Church  of  Ireland ;  e^kd  we  have,  as  we 
have  already  stated,  notice  in  one  of  the 
above  bills,  that  some  similar  plan,  is  pro- 
jected respecting  the  Church  of  England. 

There  are  ako  two  other  bills  which 
relate  to  the  subject  before  the  HoBse  of 
Commons — the  bill  for  the  Registration  of 
Births,  Deaths,  and  Mairiages,^  to  which 
we  conceive  there  can  be  no  objection, — 
and  the  bill  for  the  Relief  of  Jewish  Dis- 
abilities,' which  may  probably  pass.  A  Bill 
relating  to  Dissenters*  Marriages  has  also 
been  just  introduced  by  Mr.  Brougham,  but 
is  not  to  be  proceeded  with  in  this  year, 
lliere  is  tiiierefore  enough  attempted  in  this 
session :  it  is  yet  to  be  seen  how  much  wiQ 
be  carried  through. 


REVIEW. 

A  PmcticUl  Treatise  on  the  Law  of  Vendors 
and  Purchasers  of  Estates.  By  Sir  Ed- 
ward Sugden.  Ninth  edition.  Sweet 
1834.     In  two  vols.  8vo. 

We  rarely  notice  new  editions  of  works; 
but  tts  this  edition  of  Sir  Edward  Sngden's 
popular  Treatise  has  been  published  sinoe 
the  passing  of  the  recent  acts  relating  to 
the  law  of  Real  Property,  and  as  his  opinion 
on  their  construction  must  be  valuable,  we 
shall  depart  from  our  usual  rule-;  the  more 
so,  as  we  are  assured  in  the  advertisement 
that  "  the  writer  has  been  induced  to  add 
upon  this  occasion  considerably  to  the  usual 
number  of  copies,  and  as  that  will  deprive 
him  of  an  early  opportunity  of  again  cor- 
recting the  work,  he  has  revised  it  with  a 
view  to  this  edition  with  all  the  care  and 
attention  which  his  opportunities  have  per- 
mitted." Of  course  many  chapters  of  the 
work  are  unafiTected  by  ^e  late  changes. 
These  we  shall  pass  over,  and  merely  notice 
the  parts  altered. 

TTie  first  of  these  is  in  Chapter  VII. — 
"  On  the  Tide  which  a  Purchaser  may 
require."    After  stating  the  old  role,  diat 

—    -   — ■ ^r  -     ■  II         n  _ 

e  See  ante,  p.  126. 
'  Sec  ante,  p.  127. 


Review:  SugdeWe  Vendors  and  Purchasers. 


147 


a  sixty  yean'  title  was  required,  the  author 
says — 

"  But  the  law  is  altogether  altered  by  the 
3  &  4  W.  4.  c.  27.  which  limits  the  general 
time  to  recover  to  twenty  years,  with  a  saving 
of  ten  years  for  persons  under  disability,  but 
not  to  exceed  in  any  case  forty  years,  altnough 
the  ten  years  are  not  expired.  The  act  allows 
no  further  time  for  successive  disabilities,  and 
makes  the  bar  of  the  tenant,  in  fact,  extend  to 
all  whom  he  might  have  barred.  This  will  ul- 
timately tend  to  diorten  abstracts  considerably, 
and  in  the  result,  forty  years  will  probably  be 
considered  the  proper  period,  instead  of  sixty, 
for  an  abstract  to  extend  over ;  but  still  cases 
must  frequently  arise  where  it  will  be  necessary 
to  call  for  an  earlier  title.  As  fines  are  abo- 
lished, a  short  bar,  as  formerly,  cannot  now 
be  made."    Vol.  1 .  p.  330. 

We  have  always  thought  that  the  Limi- 
tation of  Actions  Act,  3  &  4  W.  4.  c.  27, 
would  have  the  effect  of  shortening  abstracts 
of  tide  after  the  1st  of  June  1835  ;  and  we 
are  glad  to  see  that  our  opinion  is  thus 
confirmed  by  the  learned  author. 

We  shall  ako  give  Sir  Edward  Sugden's 
observations  and  abstract  of  the  Dower 
Act. 

"  The  foregoing  observations  apply  to  the 
law  as  it  stood  before  the  3  &  4  W.  4.  c.  105. 
That  act  is  not  to  extend  to  the  dower  of  any 
widow  who  shall  have  been  or  shall  be  married 
on  or  before  the  1st  of  January  1834 ;  and  is 
not  to  give  to  any  will,  deed,  contract,  en- 
gagement, or  charge,  executed,  entered  into, 
or  created  before  that  day,  the  effect  of  de- 
feating or  prejudicing  any  right  to  dower  (sec. 
14).  It  is  therefore  still  necessary  to  know 
what  the  law  was  wiUi  reference  to  the  cases  to 
which  the  act  does  not  extend.  And  it  must 
he  borne  in  mind,  that  as  to  widows  within 
the  exception,  their  rights  are  saved  in  estates 
acquired  by  their  husbands^  even  after  the  1st 
January  1834. 

**  The  right  of  dower  of  women  married 
after  the  1st  January  1834,  is  placed  on  alto- 
gether a  different  footinjp.  It  is  enacted,  that 
when  a  husband  shall  die,  beneficially  entitled 
to  any  land  for  an  interest  which  shall  not 
entitle  his  widow  to  dower  out  of  the  same  at 
law,  and  such  interest,  whether  wholly  eqiu- 
table,  or  partly  le^al  and  partly  equitable,  shall 
be  an  estate  of  inheritance  m  possession,  or 
equal  to  an  estate  of  inheritance  m  possession, 
(other  than  an  estate  in  joint  tenancy,)  then 
his  widow  shall  be  entitled  in  equity  to  dower 
out  of  the  same  land  (sec.  2) :  so  that  now 
dower  attaches  on  equitable  estates.  And 
when  a  husband  shall  have  been  entitled  to  a 
ri^t  of  entry  or  action  in  any  land,  and  his 
widow  would  he  entitled  to  dower  out  of  the 
same  if  he  had  recovered  possession  thereof, 
she  shall  be  entitled  to  dower  out  of  the  same, 
although  her  husband  shall  not  have  recovered 
possession  there(»f ;  provided  that  such  dower 
be  sued  for  or  obtained  within  the  period 


during  which  such  right  of  entry  or  action 
might  be  enforced  (sec.  3). 

'*  1.  The  above  are  both  provisions  extend- 
ing the  wife's  right  to  dower ;  but  the  other 
provisions  place  the  right  altogether  in  the 
power  of  the  husband.  For  no  widow  shall 
be  entitled  to  dower  out  of  any  land  wliich 
shall  have  been  absolutely  disposed  of  by  her 
husband  in  his  lifetime,  of  by  his  will  (sec.  4). 
2.  All  partial  estates  and  interests,  and  all 
charges  created  by  any  disposition  or  will  of  a 
husband,  and  all  debts,  incumbrances,  con- 
tracts, and  engagements,  to  wluch  his  laud 
shall  be  subject  or  liable,  shall  be  valid  and 
effectual  as  against  the  right  of  his  widow  to 
dower  (sec  5).  3.  And  a  widow  shall  not  be 
entitled  to  dower  out  of  any  land  of  her  hus- 
band, when  in  the  deed  by  which  such  land 
was  conveyed  to  him,  or  by  any  deed  executed 
by  him,  it  shall  be  declared  that  his  widow 
shall  not  be  entitled  to  dower  out  of  such  land 
(sec.  6).  4.  And  a  widow  shall  not  be  en- 
tiUed  to  dower  out  of  any  land  of  which  her 
husband  shall  die  whoUy  or  partially  intestate, 
when  by  the  will  of  her  husband,  duly  exe- 
cuted ror  the  devise  of  freehold  estates,  he 
shall  declare  his  intention  that  she  shall  not 
be  entitled  to  dower  out  of  such  land,  or  out 
of  any  of  his  land  (sec.  7).  5.  And  the  right 
of  a  widow  to  dower  shall  be  subject  to  any 
conditions,  restrictions,  or  directions,  which 
shall  be  declared  by  the  will  of  her  husband, 
duly  executed  as  aforesaid  (sec.  8).  There 
appears  to  have  been  no  sufficient  ground  for 
this  idteration  in  the  law.  The  wife's  ancient 
right  of  dower  has  been  in  effect  taken  awav. 
And  surely  it  is  inconsistent,  whilst  you  enable 
the  husband  in  every  case  to  defeat  it,  to  ex- 
tend the  right  over  equitable  estates.  The 
first  clause  of  the  provision  No.  3,  was  sug- 
gested by  the  author,  and  was,  by  desire  of 
Lord  EMon,  introduced  into  a  bill  for  altering 
the  Statute  of  Limitations,  brought  into  the 
House  of  Commons  by  the  present  Vice- 
Ohancellor,  when  he  was  a  member  of  that 
House.  It  was  no  infringement  upon  the 
right  of  the  We ;  for  as  the  husband  might 
have  limited  the  estate  to  uses  to  bar  dower, 
so  as  to  prevent  dower  from  attaching,  there 
was  no  reason  why  his  simple  declaration 
should  not  have  the  same  operation ;  and  the 
object  was  to  prevent  the  unnecessary  creation 
of  powers.  But  the  vesting  of  a  power  in  the 
husband  to  defeat  the  wife's  right  after  it  has 
attached,  must  be  defended  upon  different 
grounds. 

*'  The  act  then  proceeds  to  provide  for  the 
cases  in  which  testamentarv  provisions  by  the 
husband  for  his  wife  shall  he  a  bar  or  her 
dower.  «!.  Where  a  husband  shall  devise  any 
land  out  of  which  his  widow  would  be  entitled 
to  dower  if  the  same  were  not  so  devised,  or 
any  estate  or  interest  therein,  to  or  for  the 
benefit  of  his  widow,  such  widow  shall  not  be 
entitied  to  dower  out  of  or  in  any  land  of  her 
said  husband,  unless  a  contrary  intention  shall 
be  declared  by  his  will  (sec.  9).  2.  But  no 
gift  or  bequest  made  by  any  husband  to  or  for 
the  benefit  of  his  widow,  of  or  out  of  hU  per- 
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sonal  estate,  or  of  or  out  of  any  of  his  land 
not  liable  to  dower,  shall  defeat  or  prejudice 
her  vvr\xi  to  dower,  unless  a  contrary  intention 
shall  be  declared  by  his  will  (sec.  10).  And 
it  is  provided,  that  nothing  in  the  act  con- 
tainea  shall  prevent  any  Court  of  Equity  from 
enforcing  any  covenant  or  agreement  entered 
into  by  or  on  the  part  of  any  husband  not  to 
bar  the  right  of  his  widow  to  dower  out  of  his 
lands  (sec.  11).  Nor  is  any  thing  in  the  act 
to  interfere  with  any  rule  of  Eouity,  or  of  any 
Ecclesiastical  Court,  by  whicn  legacies  be- 
queathed to  widows  in  satisfaction  of  dower 
are  entitled  to  priority  over  other  legacies 
(sec.  12).  Lastly,  dower  ad  ostium  eccteiitp, 
and  dower  ea  assensu  patrU,  are  abolished 
(sec.  13)."  pp.  364—367. 

Sir  Edward  Sugden  gives  the  act  altering 
the  law  of  Descent  (3  &  4  W.  4.  c.  106.) 
fully ;  but  does  not  make  any  obseryations 
on  it  After  an  abstract  of  the  Fine  and 
Recovery  Act  (3  &  4  W.  4.  c.  74)  the  fol- 
lowing  observations  are  added  i 

"  The  sweeping  away  of  fines  and  recoveries 
is  a  solid  improvement  in  the  law,  and  the 
act  of  parliament  is  a  masterly  performance, 
and  renects  great  credit  on  the  learned  con- 
veyancer by  whom  it  was  framed.  But  the 
policy  of  ttie  provisions  in  the  act  may  be 
doubted.  Ail  men's  titles  must  for  many 
years  depend  upon  the  law  of  fines  and  re- 
coveries; and  tew  will  be  found,  in  a  short 
time,  competent  to  judge  of  their  validity. 
The  substitute  for  the  old  law«  is  one  of  vast 
complication,  introducing  a  protector  in  every 
settlement,  to  check  the  alienation  by  tenant 
in  tail  in  rem  under.  Whilst  we  brush  away 
our  old  books,  no  one  can  doubt  that  the  new 
system,  from  its  complication,  will  lay  the 
foundation  for  new  ones;  and  that  the  con- 
struction of  the  act,  in  every  given  case,  will 
not  be  settled  but  after  a  long  run  of  litigation, 
'  although  no  doubt,  at  first,  every  thing  will 
proceed  smoothly.  The  author  was  one  of 
those  who  thought  that  the  law  would  have 
been  more  simple  if  it  had  merely  abolished 
fines  and  recoveries,  and  made  deeds  to  de- 
clare the  uses  of  fines,  and  to  make  tenants  to 
the  pracipe  in  recoveries  efiectual,  without 
actually  levying  a  fine  or  suffering  a  recovery. 
The  act  has  effected  an  important  alteration 
in  the  law,  by  making  the  tenant  for  life  con- 
tinue to  be  protector  of  a  settlement,  even  after 
he  has  sola  the  estate,  or  it  has  passed  from 
him  by  bankruptcy  or  insolvency.  This  ap- 
pears to  be  unwise :  for  the  act  takes  away  the 
control  of  equity  over  the  protector ;  declares 
that  his  discretion  is  absolute ;  that  he  cannot 
commit  a  breach  of  trust ;  and  that  the  doc- 
trines of  e<iuity  applicable  to  a  donee  of  a 
power  dealing  with  an  object  of  the  power, 
are  not  to  be  applied  to  him.  He  may  there- 
fore make  what  bargain  he  pleases  with  the 
tenant  in  tail,  after  the  naiunu  check  (for  such 
the  possession  of  the  first  estate  may  fairly  be 


considered)  has  been  conveyed  away.  In  the 
case  of  a  bankrupt,  he  may  acquire  a  great 
property  as  against  his  creditors ;  and  a  case 
may  occur  in  which  he  may  by  his  concur- 
rence enable  the  first  tenant  in  tail  to  bar  a 
subsequent  remainder  vested  by  his  iKinkruptcy 
in  his  own  assignees."  pp.  3S7,  388. 

In  the  section  on  presuming  the  sarren- 
der  of  terms,  sufiOicient  weight,  we  thix^,  is 
not  given  to  the  case  of  Doe  v.  Plowman, 
2  B.  &  Ad.  573,  the  effect  of  which  we 
have  already  fully  noticed.*  Sir  Edward 
Sugden  merely  repeats  the  statement  in  the 
former  edition,  that  "  the  law  stands  as  it 
did  before  the  decision  in  Doe  v  Hilder ; 
and  conveyancers  of  course  will  follow  the 
advice  of  ihe  Lord  Chancellor,  and  not  de 
part  from  the  practice  which  they  have 
hitherto  followed."  p.  509.  And  then  the 
case  of  Doe  v.  Plowman  b  very  shortly  stated ; 
but  it  is  not  added,  that  the  authority  of 
Doe  V.  Hilder  is  much  shaken  by  that  case ; 
neither  is  any  mention  made  of  the  still 
later  case  of  Day  v.  Williams,^  in  which 
Mr.  Baron  Bay  ley  declared  that  "  be  had 
frequently  talked  with  Lotd  Tenterden  on 
the  subject,  and  they  had  agreed  in  thinking 
that  the  rule  as  to  presuming  surrenders 
had  gone  fiEur  enough,  and  that  it  ought  not 
to  be  extended :"  at  which  indeed  we  are 
the  more  surprised,  as  Sir  Edward  Sugden 
has  very  diligently  added  most  of  the  recent 
cases.  We  have,  however,  throughout  the 
work,  noticed  some  few  other  references 
which  have  not  been  made;  but  on  the 
whole  we  can  asaure  our  readers  that  this 
edition  furnishes  a  complete  guide  to  the 
important  branch  of  the  law  to  which  it 
relates. 

In  the  Appendix  to  the  work,  amongst 
other  things,  is  printed  Sir  Edward  Sag- 
den's  bill  for  the  alteratibn  of  the  Statute 
of  Frauds ;  and  he  seems  to  regret  that  the 
profession  has  no  means  of  obtaining  such 
documents  as  biUs  relating  to  the  law. 
Hiey  are  in  our  opinion  highly  useful  and 
interesting ;  and  we  may  remind  him  and 
our  readers  liiat  they  are  regularly  pre- 
served in  our  work.* 


«  See  4  L.  O.  230. 
b  2C.&J.460;  6L.0.7. 
c  See  an  analysis  of  Sir  Edward  Sugden's 
bill»4L.O.  117, 
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NEW  BILLS  IN   PARUAMENT. 


008TS  OP  QUARB  IMPBDIT. 

This  is  intituled  ^' An  Act  to  give  Costs  in 
actions  of  Quare  Impedit.'* 

Tbe  preamble  recitetf^  that  ^*the  delay  and 
expense  of  recovering  advowsons^  and  the 
rights  of  patronage  and  presentation  to  Eccle- 
fiiastical  Benefices^  by  actions  of  quare  impedit^ 
are  much  increased  by  reason  of  the  defendants 
in  such  actions  not  being  liable  for  the  pay- 
ment of  costs,  and  the  true  patrons  are  thereby 
frequently  deterred  from  the  prosecution  of 
their  just  rights ;  and  it  is  also  expedient  to 
a0brd  further  protection  to  incumbents  of  ad<> 
vowsons  from  vexatious  and  unfounded  pro- 
ceedings to  disturb  them  in  the  enjoyment 
thereof:" 

It  is  therefore  jH-oposed  to  be  enacted,  "  That 
'  in  all  writs  and  actions  of  quare  impedit  issued 
or  brought  from  and  after  the  passing  of  this 
act  in  Enriand,  Wales,  or  Ireland,  where  a  ver- 
dict shall  have  been  given  for  the  plaintiff  or 
I>laintiff8  in  any  such  writ  or  action,  the  plain- 
tiff  or  plaintiffs  in  every  such  writ  or  action,  in 
addition  to  the  damages  to  which  he  or  they 
is  or  arc  by  law  now  entitled,  shall  also  have 
judgment  to  recover  his  or  their  full  costs  and 
charges  against  the  defendant  or  defendants 
therein,  to  be  assessed,  taxed,  and  leried  in 
such  manner  and  form  as  costs  in  personal 
actions  are  now  bjr  law  assessed,  taxed,  and 
levied ;  and  where  in  any  such  writ  or  action 
the  plaintiff  or  plaintiffs  therein  shall  disoon- 
tinue,  or  be  nonsuited,  or  a  verdict  shall  be  had 
against  him  or  them,  that  then  the  defendant 
or  defendants  in  every  such  writ  or  action  shall 
have  judgment  to  recover  his  or  their  hill  costs 
and  charges  agiunst  the  plaintiff  or  plaintiffs 
therein,  to  be  assessed,  taxed,  and  levied  in 
manner  aforesaid." 


JUSTICES   OF  THE   PBACE. 

This  is  intituled,  **  An  Act.  for  rendering 
more  effectual  in  certain  cases  Proceedings 
before  Justices  of  the  Peace,  and  for  the  bet- 
ter Suppression  of  certain  Offences." 

The  preamble  recites,  that  **  recognizances 
entered  into  on  prosecuting  writs  of  ceriiarari 
for  the  removal  of  indictments  or  presentments 
from  Courts  of  inferior  jurisdiction  into  the 
Court  of  King's  Bench,  in  pursuance  of  the 
5  &  6  W.  &  M.  ell,  mtituled  <  An  Act  to 
prevent  Delays  at  the  Quarter  Sessions  of  the 
Peace,'  have  in  many  cases  been  found  insuf- 


ficient to  answer  the  ends  of  justice;  and  that 
upon  the  allowance  of  such  writs  of  certiorari 
the  recognizances  for  the  appearance  of  per- 
sons indicted  or  presented  at  such  inferior 
Courts  become  of  no  effect,  whereby  such 
persons  frequentiy  elude  justice." 

The  following  is  the  substance  of  the  pro- 
posed enactments  : 

1.  Recognizances  to  be  entered  into  before 
allowance  of  writ  of  certiorari.  Certificate  of 
amount  required  to  be  produced  before  enter- 
ing into  reco^izance.  Persons  in  custody 
for  want  of  bail,  to  be  detained  until  recogni- 
zance entered  into,  notwithstanding  allowance 
of  certiorari. 

2.  Recognizances  taken  nnder  this  act  sub- 
stituted for  recognizances  taken  under  5  &  G 
W.&M. 

3.  Power  to  take  bail  for  appearance^ 

4.  Complaint  to  be  substituted  for  formal 
information,  and  summons  issued  thereon. 

5.  Summons,  how  to  be  served.  After 
proof  of  service  of  siunmons^  the  justice  may 
proceed  es  parte. 

6.  Justices  to  take  exaromation  in  writing,, 
in  cases  of  summary  jurisdiction. 

/•  Form  of  summons  and  conviction. 

8.  Form  of  complaint. 

9.  Form  of  summons. 

10.  Form  of  conviction. 

11.  Process  in  force  throughout  England 
may  be  executed  out  of  the  iurisdiction  of  the 
magistrate.  Ball  may  be  taken  in  the  county 
where  warrant  is  executed,  in  all  cases  which 
are  bailable  in  law. 

12.  Justices  may  summon  witnesses,  and 
enforce  their  attendance  by  warrant.  In  cer- 
tain cases  may  allow  expenses.  Not  to  alter 
the  provisions  of  any  act  for  attendance  of 
witnesses. 

13.  May  commit  witnesses  refusing  to  be 
examined. 

14.  Power  to  mitigate  penalties  and  impri- 
sonment, on  conriction  before  a  justice  of  the 
peace. 

15.  Power  in  certain  cases  to  lessen  the  term 
of  imprisonment  after  committal. 

16.  Penalty  for  compounding  offences  pu- 
nishable on  summary  conviction. 

17.  Punishment  for  frauds  onparish  officers 
by  forged  passes  or  orders.    6  u.  4.  c.  83. 

18.  Justice  empowered  to  issue  his  warrant 
to  enter  gaming  houses,  &c.  and  bring  persons 
found  therein  before  him.  Owners,  &c. 
deemed  rogues  and  vagabonds,  under  5  G.  4. 
c.  38. 

19.  Persons  convicted  of  drunkenness,  to 
pay  a  fine  not  exceeding  20^.,  or  be  confined 
for  six  hours. 

20.  Term  of  imprisonment,  how  to  be  com- 
puted. 

21.  Reciting,  that  bv  two  several  acts  passed 
respectively  in  the  11th  Geo.  2.  and  57th  Geo. 
3,  power  is  given,  in  the  case  of  deserted  pre- 
mises and  rent  in  arrear,  to  two  justices  of  the 
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peace  to  go  upon  and  view  the  said  premises, 
and  if  the  same  are  found  uncultivated  or  un- 
occupied, to  put  the  landlord  into  possession 
thereof  at  the  end  of  fourteen  days  from  such 
view  :  and  reciting,  that  it  is  expedient  that 
one  justice  of  the  peace  should  be  authorised 
to  take  such  view  and  give  such  possession ; 
be  it  therefore  enacted,  that  in  all  cases  one 
justice  of  the  peace  shall  and  may  have  the 
same  power  which  two  justices  now  by  law 
have,  to  receive  the  complaint,  take  the  view, 
give-the  notice,  and  at  the  expiration  of  four- 
teen days  from  such  view,  to  put  the  landlord 
into  possession  of  the  said  premises,  and  make 
record  of  the  proceedings  under  the  siud  sta- 
tutes, any  thing  in  Uie  said  statutes  contained 
to  the  contrary  notwiUistandinff. 

22.  Freemen  of  the  Vintners^  Company  not 
to  be  allowed  to  sell  wine  by  retul  out  of  the 

*  city  of  London  without  licence. 

23.  Justices  to  transmit  any  conviction 
under  this  act  to  next  general  or  quarter  ses- 
sions. 

24.  Not  to  extend  to  Scotland  or  Ireland. 


ENFRANCHISEMENT  OF 
COPYHOLDS. 


The  Attorney  General  having  given  notice 
of  a  bill  "  Xjo  facilitate  the  Ei:2naichi8ement 
of  Copyholds,  and  to  gradually  bring  all 
Lands  in  England  and  Wales  under  the 
same  Tenure  of  Fee  and  Common  Socage," 
we  proceed  to  make  some  remarks  on  the 
necessity  of  a  general  measure  of  enfran-> 
chisement^  and  to  point  out  some  of  the 
hardships  which  we  fear  the  forthcoming 
bill  will  not  provide  against. 

Nothing  can  be  more  repugnant  to  the 
spirit  of  the  age  than  the  copyhold  tenure 
in  general,  as  a  remnant  of  the  feudal 
slavery  of  our  ancestors.  The  benefit  ac- 
cruing to  the  lord  firom  his  rights  bears  no 
proportion  to  the  injury  they  occasion  the 
tenant ;  and  a  change  of  tenure,  whenever  it 
can  be  eflfected,  wOl  be  for  the  benefit  of 
both.  The  rights  of  the  tenants  and  lord 
are  governed  by  the  customs  of  the  manor, 
which  assume  a  thousand  fantastic  and 
burtbensome  shapes, — often  difiicult  to  be 
ascertained,  as  they  are  to  be  sought  for  in 
oral  tradition,  or  in  the  court  ratts,  kept 
often  by  ignorant  or  negligent  stewards,  who 
enter  nearly  whatever  they  please  without 
controul.  The  conflicting  interests  of  the 
lord  and  tenant  check  improvement  of  the 
land,  and  consequently  diminish  the  public 
wealth.  It  often  happens  that  neither  party 
has  any  right  to  the  timber  and  mines.  Of 
course,  in  such  cases,  few  young  trees  are 


planted;  and  it  is  quite  a  proyei^, '" Hie 
Oak  scorns  to  grow,  except  on  free  knd." 
In  many  manors,  when  the  tenant  dies,  the 
lord  can  enter  his  house  or  land,  and  take 
an  heriot ;  that  is,  seize  whichever  beast  or 
cattle  he  likes  best.  This  affords  an  oppor- 
tunity for  a  tyrannical  disposition,  and  the 
greatest  hardships  have  been  occasioned  by 
the  claim.  It  leads  to  evasion,  enmity,  and 
very  often  to  Tcj^atious  litigation.  Besides, 
when  the  tenant's  holding  is  of  small  value, 
the  enjojrment  of  thb  right  to  its  full  extent 
may  almost  absorb  it.  Again,  the  tenant  is 
liable  to  forfeit  his  estate  upon  many  sligirt 
occasions,  and  lies  at  the  mercy  of  the  lord, 
who,  if  he  be  evil  disposed,  will  not  scruple 
to  avail  himself  of  every  such  opportunity 
for  oppression.  Then  distinct  fees  are  paid 
to  the  steward  upon  every  step  taken  in  tiie 
Lord's  Court  with  respect  to  every  tene- 
ment, without  regard  to  its  Talne.  Hie 
arbitrary  fine  which  the  lord  can  impose 
upon  descent  or  alienation^  being  regulated 
by  the  improved  value  of  the  property,  dis- 
courages agriculture  and  the  improvement 
of  the  estate ;  because  the  burthen  increases 
with  the  value  of  the  property.  There  is 
great  inconvenience,  too,  in  the  tenant's 
inability  to  demise  for  more  than  a  year; 
to  say  nothing  of  the  expense  of  procuring 
such  license.  These  are  some  of  the  resoltB 
of  this  tenure ;  and,  indeed,  nothing  can  be 
more  intolerably  irksome  than  thus  to  be 
subjected  to  the  arbitrary  conduct  of  an- 
other ;  yet  it  is  firequently  difficult  for  a 
landholder  to  avoid  having  copyhold  pio- 
perty,  as  it  is  so  often  mixed  wi^  freeboUl 
and  there  is  sometimes  great  difficulty  in  as- 
certaining the  boundaries ;  .and  if  the  tenant 
happens  to  mistake  a  piece  of  his  copyhold 
property  for  freehold,  and  aocordingly  cat 
timber,  convert  pasture  into  arable,  or  lease 
for  more  than  a  year,  without  license,  &c. 
he  runs  the  hazard  of  forfeiture. 

The  Real  Property  Commissioners,  in 
their  Third  Report,  acknowledge  these  and 
other  serious  evils,  and  describe  their  de- 
plorable consequences;  but  say  they  have 
been  obliged  to  reject  all  the  plans  suggested 
to  them  for  the  compulsory  abolition  of 
copyhold  tenures,  for  reasons,  the  substance 
of  which  is  as  follows : — Because  they  would 
work  injustice,  or  introduce  expensive,  com- 
plicated, and  inefficient  maclunery  for  ad- 
justing the  claims  of  the  l(»d  and  tenant, 
which  vary  so  much,  according  to  the  va*. 
rious  customs  of  the  different  manors,  that 
no  general  rule  could  be  laid  down  reelect- 
ing them ;  and  copyhold  tenements,  being 
generally  of  small  value,  could  not  afford 
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the  expense  of  the  appointment  of  Commis- 
noners  to  regulate  the  terms  of  the  enfran- 
chisement, or  the  expense  of  trial  by  jury  to 
ascertain  the  amount  of  compensation.  That 
though  in  the  few  instances  in  which  the 
fine  is  certain,  and  the  tenant  is  entitled  to 
the  timber  and  minei»Is,  and  privileged  to 
commit  waste,  it  might  be  easy  to  lay  down 
a  rule  by  which  the  fine  might  be  converted 
into  a  periodical  payment,  charged  on  the 
tenement  as  a  rent,  yet  in  general  there 
could  not  be  a  just  compulsory  enfranchise- 
ment without  a  specific  valuation  of  each 
tenement  and  the  lord's  interest  in  it.  That 
many  tenants  would  be  unable  to  raise 
money  to  pay  for  enfranchisement ;  and  if 
a  portion  of  land  werp  allotted  to  the  lord, 
it  would  generally  be  too  minute  to  be  of 
any  value.  And  that  there  would  be  great 
difficulty  in  apportioning  compensation 
among  remainder- men  and  other  parties 
entitled  to  share  it,  and  in  securing  small 
sums  to  meet  future  contingent  interests. 
They  therefore  recommend,  that  facilities 
be  given  to  voluntary  enfiranchisement^  by 
enabling  lords,  or  tenants  of  an  estate  not 
less  than  for  Hfe,  to  make  and  receive  en- 
firanchisement,  and  that  such  enfiranchise- 
ment  should  not  be  avoided  by  reason  of 
any  defect  in  the  title  either  of  the  lord  or 
tenant, — thus  dispensing  with  the  necessity 
of  investigating  the  double  title;  that  is, 
the  title  to  the  manor  and  to  the  copyhold 
tenement.  And  they  suggest,  that  where 
the  value  of  the  enfranchisement  (voluntarily 
made  by  a  tenant  for  life,  &c.  of  the  manor) 
exceeds  a  certain  sum,  the  consideration, 
instead  of  a  rent,  might  be  a  sum  of  money, 
to  be  paid  to  trustees  nominated  by  each  of 
the  parties,  or  to  the  Accountant  General  of 
the  Court  of  Chancery  or  Exchequer,  upon 
trust,  to  be  applied  in  redemption  of  the 
land-tax,  er  the  discharge  of  incumbrances, 
or  to  be  laid  out  in  land  \o  be  settled  to  the 
•uses  to  which  the  manor  stands  limited,  and 
invested  in  the  meantime  in  the  public  fiinds. 
And  they  further  recommend,  that  certain 
improvements  be  introduced  in  the  law  re- 
lating to  copyholds  while  the  tenure  exists ; 
as  abolishing  particular  customs  respecting 
descents,  wUls,  &c. ;  enabling  the  tenant  to 
demise  fi>r  twenty-one  years  without  lioense ; 
and  substituting  a  pecuniary  compensation 
for  heriots,  &c.  They  think  it  is  impossible 
to  interfere  between  the  rights  of  the  lord  and 
tenant  as  to  timber  and  minerals ;  and  thus 
would  leave  unprovided  for  all  the  crying 
evils  of  the  existing  law  in  this  respect. 

Hie  Commissioners  admit  that  the  reme- 
dies theiy  propose  are  only  partial,  slow,  and 


uncertain  in  removing  the  objectionable  con- 
sequences of  this  tenure. 

Now,  with  all  due  submission  *to  that 
learned  body,  we  do  not  see  any  insuperable 
difficulties  to  preclude  the  ascertaining  and 
disposing  of  the  amount  of  compensation 
which  the  tenant  ought  to  make  to  the  lord 
for  enfranchisement.  We  do.  not  see  that 
injustice  would  be  done  to  the  lord,  if  a  full 
compensation  were  given  him  for  his  pecu- 
niary loss.  Commissioners  might  be  ap- 
pointed who  would  be  able  to  calculate  the 
.value  of  his  interest.  As  to  rents  and  fines, 
it  might  be  determined  near  enough,  upon 
the  average  of  a.  certain  number  of  years. 
Where  the  lord  is  entitled  to  enter  and  cut 
timber,  it  would  be  for  the  tenant's  benefit 
to  pay  him  the  full  value  of  his  interest 
(winch  is  not  very  likely  to  be  much,  for  it 
does  not  often  happen  that  the  tenant  will 
plant  trees  for  the  benefit  of  tJie  lord) :  he 
would  derive  more  profit  from  a  certain 
amount,  than  by  this  almost  merely  nominal 
right,  which  operates  to  the  real  detriment 
of  the  estate.  As  to  those  rights  of  the  lord 
which  may  be  termed  accidental^  as  the 
right  to  mines  where  none  are  known  to 
exist,  or  where  the  lord  has  no  right  of. 
entry  to  enjoy  them,  or  his  right  upon  for- 
feiture by  the  tenants  of  their  estates 
through  leasing  for  more  than  a  year, 
digging  up  pasture,  cutting  timber,  carrying 
away  earth,  &c.  a  moderate  sum  certain 
would  be  better  for  the  lord  than  his  chances 
of  such  profit.  Surely  it  is  as  difficult  to 
ascertain  what  compensation  should  be  paid 
to  the  lord  for  heriots  (which  the  commis- 
sioners recommend  the  abolition  of)  as  it  is 
to  calculate  the  value  of  the  lord's  interest 
in  other  respects.  The  Commissioners  ad- 
mit, that  it  would  be  impossible  tp  put  a 
pecuniary  value  upon  the  entire  interest  in 
the  right  to  heriots,  according  to  the  cir- 
cumstances of  each  case.  They  have,  there- 
fore, iur  proposing  the  abolition  of  heriots, 
adopted  the  principle  that  where  the  aggro- 
gate  of  detriment  to  the  supposed,  inter- 
est of  the  lord  is  infinitely  small^  when 
compared  with  the  injury  to  the  tenant 
from  the  continuance  of  the  fruits  of  this 
tenure,  there  the  supposed  interest  of  tho 
'Oidividual  must  give  way  to  the  public 
good.  Let  this  principle  be  applied  through- 
out, and  let  the  nominal  right  of  the  lord  to 
the  soil,  with,  all  its  onerous  consequences, 
be  taken  away,  upon  a  fair  and  reasonable 
compensation.  The  public  welfare  demands 
the  cession  of  those  honorary  rights  which 
are  not  capable  of  a  compensation.  Even 
admitting  there  are  some  few  cases  where  it 
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ia  utterly  impossible  to  calculate  the  value 
of  the  lord's  interest,  surely  it  does  not  fol- 
low that  the  Legislature  should  neglect  to 
abolish  the  copyhold  tenure  where  peculiar 
circumstances  do  not  prevent  the  doing  so. 
Now  the  only  substantial  difficulty  in  the 
way  of  enfranchisementf  is  the  calculating 
the  pecuniary  value  of  the  uncertain,  irre« 
gular,  and  nominal  rights  of  the  lord.  But 
the  lord  would  seldom,  if  ever  be  injured, 
•by  being  compelled  to  take  a  reasonable 
compensation  for  such  rights.  The  change 
would  probably  be  found  for  his  advantage, 
as  he  would  not  then  scruple  to  enforce  his 
rights,  and  no  attempt  would  be  made  to 
evade  them. 

The  other  objections  to  compulsory  en- 
franchisement in  general,  are  not  very 
cogent.  They  are  based  upon  the  expense 
of  the  inquiry  respecting  the  compensation, 
the  apportionment  of  the  amount  paid  for 
enfranchisement  in  favor  of  those  not  having 
immediate  rights  in  possession,  and  the  oc- 
casional inability  of  tenants  to  raise  a  gross 
sum  of  money  for  that  purpose.  As  to  the 
expense  of  a  conmiiasion  to  arrange  the 
terms  of  the  enfranchisement,  it  would  not 
be  very  burthensome.  The  benefit  would 
completely  countervail  it*  A  few  years 
amount  of  the  loss  and  damage  sustained  by 
the  tenure  would  more  than  defray  the  ex- 
pense oi  settling  the  enfranchisement  where 
the  parties  could  not  arrange  between  them- 
selves  amicably ;  but  they  would  so  arrange 
nineteen  times  out  of  twenty,  if  enfranchise- 
ment were  compulsory,  to  avoid  the  expense 
of  investigation.  But  unless  the  lordiB  are 
compelled  to  relinquish  &eir  barbarous 
rights  (almost  worthless  to  themselves,  in 
comparison  with  the  injury  they  do  the 
tenant,)  they  will  be  very  slow  in  doing  so. 
After  dealing  with  a  few  cases  the  Commis- 
sioners would  act  on  certain  rules,  and 
there  would  be  comparatively  but  little 
difficulty  in  settling  the  others.  The  other 
objections  are  easily  disposed  of.  The  en- 
franchisement money  might  be  applied  in 
favor  of  remainder-men  and  others,  in  the 
same  manner  as  suggested  by  the  Commis- 
sioners, when  the  enfranchisement  is  volun- 
tary, by  a  lord  having  a  less  estate  than  a 
fee  simple,  or  an  annual  cent  might  *be 
fixed,  and  be  enjoyed  by  those  who  would 
have  been  entitled  to  the  firuits  of  the  copy- 
hold tenement.  This  latter  mode  woidd 
overthrow  the  objection  as  to  the  inability 
of  poor  tenants  to  pay  for  enfranchisement. 


NEW  RULES  OF  THE  COMMON 
PLEAS  JUDGES,  UNDER  THE 
FINE  AND  RECOVERY  ACT. 


IUKG17LJI  OSKBRALBS, 

TrinUy  Term,  1B34. 

It  is  ordxbbd,  that  from  and  after  the  last 
day  of  this  term,  where  such  parts  of  the 
affidavit  verifying  the  certificate  of  acknow- 
ledgment taken  in  pursuance  of  the  late  Act  of 
Parliament  respecting  Fines  and  Recoveries, 
as  state  "  the  deponent's  knowledge  of  the 
party  making  the  acknowledgment,  and  her 
being  of  full  age,"  cannot  be  deposed  to  by 
a  Commissioner,  or  by  an  attorney  or  soli- 
citor, the  same  may  be  deposed  to  by  some 
other  person  whom  the  person  before  whom 
the  affidavit  shall  be  made  shall  consider 
competent  so  to  do. 

AKn  IT  IS  FuaTHER  OEDBBBD,  that  wHcTe 
more  than  one  married  woman  shall  at  the 
same  time  acknowledge  the  same  deed  res- 
pecting the  same  property,  the  fees  directed 
by  the  said  rules  to  be  taken,  shall  be  taken 
for  the  first  acknowledgment  only« 

And  the  fees  to  be  taken  for  the  other 
acknowledgment  or  acknowledgments,  how 
many  soever  the  same  may  be,  sliall  be  one- 
half  of  the  original  fees ;  and  so  also,  where 
the  same  married  woman  shall  at  the  same 
time  acknowledge  more  than  one  deed  res- 
pecting the  same  property. 

And  where,  in  either  of  the  above  eases, 
there  shall  be  more  than  one  acknonriedg- 
ment,  all  such  acknowledgments  may  be  in- 
cluded in  one  certificate  and  affidavit. 

In  every  case  the  acknowledgment  of  s 
lease  and  release  shall  be  considered  and 
paid  for  as  one  acknowledgment  only. 

N.  C.  TiKDAI.. 

J.  A.  Pabx. 
S.  Oasblbx. 

J.  B.  BoSAKaVBT. 

The  following  has  not  been  made  a  part 
of  the  Rule,  but  it  is  understood  that  the 
Certificate  Officer  will  act  upon  it : 

Affidavits  verifying  certificates  made  in 
France,  and  sworn  befi>re  the  Consul^  Vice 
Consul,  or  *any  Attorney  of  the  Coiurti  at 
Westminster,  will  be  received. 


We  shall  probably  be  enabled,  in  our 
next  number,  to  state  the  various  Forms  of 
Affidavit  which  will  be  received  under  the 
former  and  present  Rules  of  Court. 
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REGISTRY  OF  SETTLEMENTS, 


AND 


ASSIGNMENTS  OF  REVERSIONS. 


Apart  from  professional  views,  I  deeply  re- 
gret that  the  profession  cannot  now  so  con- 
tidently  look  towards  the  Bench  for  protec- 
tion as  formerly,  because  it  has  a  tendency  to 
shew  that  its  respectability  and  independence 
are  not  so  much  dependant  upon  the  integrity 
and  honourable  exertions  of  its  members  as 
upon  the  chapter  of  accidents  in  the  political 
world.  Mucn  as  I  respect  station-^-highly  as 
I  venerate  character — ^1  cannot  but  feel  sur- 
prised HmX  tiie  Bench  should  appear  to  have 
fallen  into  the  views,  if  it  has  not  Imbibed  the 
zeal,  of  Lord  Brougham,  whose  hostility  to  the 
profession  is  considered  as  notorious  as  its 
cause,  and  as  certain  as  that  no  attempt  has 
ever  been  made  to  avert  it.  Feeling  this,  and 
presuming  that  '*  A  Moderate  Reformer"  oc- 
cupies the  rank  of  a  practising  solicitor,  I  ven- 
ture to  express  my  surprise  that  one  of  that 
proscribed  and  generally  misrepresented  class 
should  attempt  to  give  colour  to  a  measure  so 
delusive,  and  so  opj>osed  to  the  common  in- 
terest of  the  profession  and  the  public,  as  that 
of  a  general  or  particular  registry ;  and  whilst 
I  rejoice  with  him  "  at  the  nulure  of  the  Bills 
for  the  general  and  local  registration  of  deeds," 
I  cannot  believe  **  that  an  establishment  for 
the  registration  of  settlements  of  real  estates, 
and  assignments  of  life  and  reversionary  inte- 
rests in  personal  property,  and  for  depositing 
deeds  of  settlement  with  the  consent  of  the 
parties,"  can  (except  as  a  political  job)  be  ii\ 
any  view  desirable;  because  it  appears  too 
much  to  resemble  those  which  we  have  both 
had  the  satisfaction  of  seeing  lost,  at  least  for 
a  session. 

When  the  eye  of  ^e  statesman  was  not 
jaundiced,  it  was  the  prevuling  opinion  that 
laws  ought  not  wantonly  lobe  made  or  altered ; 
and  to  justify  either,  a  previous  necessity  was 
required  to  be  sliewn ;  but  enlightened  as  we 
now  are,  such  a  mode  of  proceeding  is  neces- 
sarily absurd;  and  laws,  it  would  a[>pear, 
ougnt  now  to  be  made  on  a  necessity  existing 
only  in  the  region  of  fancy — on  the  spur  of  a 
particular  occasion-^-without  consideration  or 
regard  to  any  comprehensive  view  of,  and 
without  consulting  those  best  acquainted  with, 
the  subject  legislated  upon. 

But  to  return  to  "  A  Moderate  Refonner," 


whether  he  can  shew  a  single  instance  in  his 
own  knowledge,  or  in  the  whole  of  the  Re- 
ports, commencing  with  the  Year  Books,  where 
negligence  or  carelessness  were  not  imputable, 
or  where  the  existing  law  was  not  suracient  to 
afford  redress?  Fully  believing  that  none 
fiuch  can  be  shewn,  1  agree  with  him,  "  that  it 
would  have  been  unjust  to  compel  the  regis- 
tration of  every  deed  /'  bjut  if  every  deed  is  not 


to  be  registered,  what  will  be  the  use  of  tlie 
establishment,  since  it  would  be  wholly  inope- 
rative to  detect  or  prevent  fraud,  as  few  men, 
I  apprehend,  would  voluntarily  expose  them- 
selves to  its  evils,  incur  its  expense,  and  wan- 
tonly expose  transactions  which,  it  is  the  gene- 
ral opinion,  ought  not  to  be  made  public. 

But  settlements,  observes  "  A  Moderate  Re- 
former," stand  in  a  verv  different  situation ; 
the  same  strictness  is  seldom  observed  in  con- 
ducting the  business  of  a  family  or  marriage 
settlement  as  on  a  sale  or  mortgage,  and  the 
trustees  whose  duty  it  is  to  protect  the  pro- 
perty, having  no  beneficial  interest  in  the  mar- 
riage, do  not  interfere."  This  is  evidently  not 
the  fault  of  the  law,  which  makes  no  such  dis- 
tinction, but  of  the  parties ;  and  it  b  too  much 
to  expect  that  the  Statute  Book  should  be  en- 
cumbered in  favour  of  parties  who,  having  the 
opportunity  to  perform  every  requisite,  wil- 
fully neglect  it,  and  consequently  raise  a  pre- 
sumption of  fraud  against  themselves ;  because, 
let  it  be  remembered,  the  trustees,  neglecting 
their  duty,  are  still  responsible  for  the  due 
execution  of  their  trust;  and  therefore,  al- 
though they  may  have  no  *'  beneficial,"  they 
have  really  an  important  **  interest  in  the  mat- 
ter;"  and  "A  Moderate  Reformer's"  sweeping 
censure  upon,  perhaps,  the  most  respectable 
and  responsible  persons  in  the  country,  I 
would  fain  hope,  must  have  been  made  with- 
out due  consideration.  But  is  it  so  clear  as 
"  A  Moderate  Refonner"  would  infer,  that 
**  the  deeds,  and  also  the  settlements,  are  lefi 
with  the  settlor  ^"  As  there  is  no  qualification 
of  the  statement,  I  presume  it  was  intended  to 
mean  that  this  is  awnys  the  case ;  and  if  so, 
the  best  reply  I  can  make,  is  an  appeal  to  the 
profession,  and  confidently  ask  if  the  fact  is 
not  otherwise,  and  whether  the  solicitor  who 
suffered  it  would  not  be  deemed  to  be  acting 
improperly  towards  the- c^^/tf  I  que  trusts,  or  the 
trustees,  if  not  both  ? 

"  It  would  also,"  he  adds,  **  be  a  great  pul>- 
lic  benefit  to  establish  a  register  for  assign- 
ments of  life  and  reversionary  interests  in  per- 
sonalty. Htles  arising  under  assignments  of 
this  description  depend,  almost  entirely,  upon 
the  validity  and  priority  of  the  notices  served 
upon  the  trustees."  Without  repeating  the 
ODJections  to  any  and  every  registiy  project,  I 
will  venture  (as  "  A  Moderate  Reformer"  has 
so  unhesitatingly  pronounced  such  a  register 
"  a  great  public  benefit")  to  state  that,  hRppi- 
ly  for  the  country,  it  thinks  otherwise, — and 
refer  to  the  result  of  the  decision  on  the  Re- 
giJBtry  Bills  in  support  of  my  assertion. 

Thinking  that  the  words  ''  almost  entirely" 
do  not  suffaciently  convey  the  intimation  of  the 


who  says  that  '*  frauds  arising  from  the  con- 
cealment of  purchase  and  mortgage  deeds  are 
principally  to  be  traced  to  the  negligence  of 
the  fynrties:*    Permit  me,  through  your  pages, 

to  ask  him,  if  they  are  not  entirely  so  P  and*  fact  that  immedinte  notice  is  the  very  essence  of 
.-.u^*i.^-  u^  ^ —  -k^«  -  i^«.»i^  :«.*«»^A  ;fi  !,;« %  jjjg  security,  and  trying  to  support  "  things  as 

they  are"  on  this  branch  of  tne  law,  I  have 
presumed  to  endeavour  to  make  that  more 
clear.  There  is  such  abundant  authority  upon 
llus  point,  that  it  would  be  pedantry  to  cite 
cases  in  support  of  the  general  principle  of  the 
necessity  of  giving  notice ;  but  Potter  v.  Blacks 
stone  carries  it  still  further,  that  case  deciding 
that  *'  the  first  of  two  equitable  incumbrancers 
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who  ^ves  notice  of  his  claim  to  the  lef^  own- 
ers of  the  property,  sO  as  to  fix  purchasers 
from  them  with  notice  of  their  equities,  will 
oht^n  a  better  equity  in  respect  of  that  notice, 
and  the  priority,  althouf^h  his  security  should 
be  the  latest  in  point  of  time ;" — thus  establish- 
ing  the  necessity  for  giving  immediate  notice, 
which  being  an  act  in  the  power  of  a  party  to 

Eerform  or  not,  at  his  pleasure,  it  is  "  too 
ad"  to  find  fault  with  the  law,  which  rewards 
diligence  and  discourages  laches,  arising  from 
whatever  cause. 

With  respect  to  the  assertion  that  ''  if  re- 
gistration were  substituted  for  notice,  there 
would  be  some  degree  of  certainty,'*  I  readily 
assent  to  it,  but  at  the  same  time  b^g  most 
respectfully  to  submit  to  "  A  Moderate  Re- 
former," that  it  would  be  a  lesser  degree  than 
that  which  is  obtained  under  the  present  sys- 
tem of  notice,  which  has  the  advantage  of 
making  a  party  acquunted  with  the  trustee,  on 
whose  faitn  he  advances  his  money ;  and  sure- 
ly this  is  no  mean  consideration,  conndering 
tne  nature  of  the  property. 

The  next  suggestion,  for  "  the  establishment 
of  an  office  for  depositing  title-deeds  with  the 
consent  of  the  parties  interested,''  appears  to 
me  more  wide  than  a  "  Bill  for  a  General 
Metropolitan  Registry,"  to  which  it  was  a  valid 
objection  that  a  building  sufficiently  large  and 
secure  for  the  objects  of  the  Bill,  would,  like 
the  temple  of  Jupiter  Capitolinus,  cover  the  area 
of  acres,  and,  in  unsettled  times,  might  share 
its  fate,  which  history  tells  us  vras  several  times 
that  of  destructir:n  by  fire ;  and  this  only  applied 
to  future  deeds.  "AModerate  Reformer,'  how- 
ever, not  content  with  placing  them  in  such 
imminent  peril,  would  not  onlv  enlarge  the 
huge  depository,  but  diminish  tne  security  of 
property  by  placing  within  its  wall  those  now 
existing,  ana  thereby  cause  the  country  gentle- 
men  to  tremble  for  the  safety  of  their  deeds, 
whenever  they  happened  to  hear  of  a  trades 
procession  in  the  metropolis.  True  it  is,  the 
deposit  is  to  be  made  "  with  the  consent  of  the 
parties  interested'* — a  condition  which,  I  have 
no  doubt,  will  at  least  have  the  merit  of  ren- 
dering the  scheme  abortive.  The  possession 
of  titk  deeds  is  not  only  one  of  the  enjoyments 
of  property,  but  is  considered  by  a  majority  of 
proprietors  as  a  privilege  too  valuable  to  be 
wiUingly  relinquished.  Long  may  they  pos- 
sess it,  and  may  disappointment  be  the  portion 
of  those  who  are  desirous  to  deprive  tnem  of 
it! 

X.Y. 


SELECTIONS 
FROM  CORRESPONDENCE, 

No.  Lvn. 


'- 


Sir, 


INN8   OF  COURT. 


I  beg  to  address  to  you  a  few  words  upon  a 
subject  of  much  import,  namely,  the  Inns  of 
Court,  and  am  led  so  far  to  trespass  on  your 
lime  from  your  known  liberality  on  this,  as  on 


fdl  matters  affecting  the  public  weal.  The  ar- 
tide  and  letter  upon  the  subject  in  your  pub- 
lication of  Saturday  the  7th  inst.,  I  read  with 
much  pleasure ;  and  readily  do  I  conceive  the 
opinions. there  advanced  to  be  founded  upon  a 
rightjudgment.  Respecting  the  motion  of 
Mr.  O'Connell,  and  its  singular  termination,  1 
feel  persuaded  the  public  were  much  disap- 
pointed ;  and  the  mere  enquiry  into  the  case 
of  Mr.  Harvey  was  certainly  not  aU  they  re- 
quired. The  pul)lic  did  expect  Uie  internal 
rules  and  regulations  of  the  Inns  of  Court,  as 
also  ]the  appropriation  of  their  revenues, would 
properly  have  come  under  notice,  and  ihe  de- 
lects existing  in  their  discipline,  as  now  con- 
stituted,  have  been  thoroughly  investigated. 

I  trust,  however,  there  may  be  found  some 
honourable  member  of  the  House  of  Commons 
again  to  bring  forward  the  question — some 
one  whose  capabilities  may  enable  him  to 
grapple  fully  with  the  subject ;.  and  there  are 
many  in^  that  House  willing  and  ready  tog^ve 
the~  matter  their  fullest  attention. 

J,  M.  O'D. 

[The  works  inquired  for  by  our  correspon- 
dent are  Dugdale's  Orifines  Jurididales,  and 
Herbert's  Antiqmties  of  the  Inns  of  Court.-~^ 
Ed.] 

inns  of  court. — attornbt8. 
Sir, 
I  perceive  from  the  Report  of  the  Commoor 
Law  Commissioners  on  the  Inns  of  Court, 
that  attorneys  are  not  admitted  for  the  pur- 
pose of  being  called  to  the  bar  in  Lincoln's 
Inn  or  the  Temple.  What  is  the  cause  of  this 
exclusion  ?  Does  it  meet  with  the  approba- 
tion of  the  Commissioners  ?  Apparently  it 
does;  for  they  do  not  recommend  that  the 
rule  in  future  be  not  acted  upon.  Attorneys 
are  a  class  of  men  "  more  sinned  against  than 
sinning."  Because  there  are  a  few  rogues, 
who  have  obtruded  themselves  into  the  pro- 
fession, the  whole  body  is  attacked  as  being 
one  and  all  devoid  of  honesty— and  this  not 
onl^  by  the  public,  but  by  the  higher  ranks  of 
their  own  profession^by  men  who  have  the 
opportunity  of  Judging.  I  hope  that  the  ho- 
nourable societies  I  have  mentioned  will  think 
proper  no  longer  to  uphold  this  exclusion  of 
attorneys.  Lsgalis. 


SUPERIOR  COURTS. 


^ixt  C^antrllar'if  C0tirt. 

NEW  ORDERS  IN  CHANCERY. — FEES. 

Every  order  to  pay  money  out  ^  Courts  is 
held  to  be  a  money  order,  and  euftjeci  to  the 
fee  of  21.  10*. 

Mr.  Knight  applied  to  the  Court  for  its  con- 
struction of  that  item  in  the  Schedule  of  Fees, 
subjoined  to  the  New  Orders  in  Chancery  of 
the  21st  of  December,  1833,  by  which  it  is 
ordered,  that  "  for  every  order  for  a  special 
injunction,  or  for  the  appointment  of  a  re- 
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ceiver,  and  every  money  order,  a  fee  of  2/.  10*. 
be  received."  The  person  on  whose  behalf  he 
made  the  explication,  was  a  lad^  who  had 
been,  since  tne  year  1823,  receiving  a  small 
annuity  out  of  funds  vested  in  the  name  of  the 
Accountant  General  of  the  Court.  Having 
lately  married,  and  consequently  changed  her 
name,  she  found  it  necessary  to  apply  to  the 
Court  for  an  order  to  pay  the  money  to  her  in 
ber  new  name.  The  Court  directed,  of  course, 
an  order  to  be  made  to  the  effect  prayed  for ; 
but  in  passing  that  order  the  officer  observed 
that  it  was  a  money  order,  and  that  the  fee  on 
it  was  2/.  10#.  The  lady  thought  that  the  ad- 
dition of  this  sttm  to  the  other  expense  to 
which  she  was  pat  in  obtaining  a  mere  per- 
sonal order,  was  a  great  hardship,  and  he 
<Mr.  Knighf)  was  of  the  same  opinion,  and 
trusted  his  Honor  would  so  construe  the  new 
schedule  of  fees  aa  to  give  relief  from  this  pay- 
ment. 

His  Honor  the  Flee  Chancellor  had  no 
power  to  alter  the  tables  of  fees  without  the 
concurrence  of  the  other  Judges  who  had 
signed  them.  This 'being  an  order  to  pay 
money  out  of  Court  was,  no  doubt,  a  money 
order,  and  being  so,  was  subject  to  the  fee 
specified  in  the  schedule. 

/inonymouif  9l  Westminster^  May  2d«  18;)4. 


IBSTTLBMBVT.'— INSUFFICIENT  DIBCLOSURB 

OF  FACTS. 

y#  deed  of  settlement,  by  which  a  husband  re- 
leased his  interest  in  a  legacy  left  to  his 
wife,  is  held  to  be  void,  on  the  aground  thai 
the  nature  and  amount  of  the  legacy  were 
notfuUy  disclosed  to  the  husband. 

ji  plaintiff  alleging  fraud  in  his  bill  andfail^ 
ing  to  prove  it,  is  not  entitled  to  costs, 
i&ugh  he  succeeds  in  the  suit. 

The  bill  was  filed  by  the  pliuntiff  to  set  aside 
3  deed  of  set^ement,  by  which  he  had  released 
to  his  wife's  trustees  his  interest  in  a  legacy  to 
her  of  3,600/.,  for  the  consideration  of  a  weekly 
payment  to  him  of  10#.,  on  the  ground  of  fraud 
practised  on  him,  and  a  concealment  of  the 
facts  at  the  time  of  the  execution  of  the  deed. 
It  appeared,  from  the  pleadings  and  statements 
lof  counsel,  that  in  the  year  17^7  the  plaintiff 
was  married  to  a  Miss  Perkins,  but  after  living 
with  her  only  four  years  he  abandoned  her, 
and  never  since  contributed  one  farthing  to 
her  support.  His  wife,  since  he  left  her,  had 
lived  at  Shrewsbury,  with  her  brothers,  the 
defendants  in  the  cause.  In  the  year  1824,  a 
Mrs.  Porteus,  sister  to  the  wife,  died,  leaving 
her  a  legacy  of  3,600/.  The  defendants  were 
executors  under  her  will,  and  a  proposition 
was  made  through  them  to  the  plaintiff  to  re- 
tease  his  interest  in  the  legacy,  without  in- 
forming him,  as  the  bill  alleged,  of  its  amount, 
for  lOtf.  per  week  during  his  life.  A  deed,  by 
which  he  relinquished  his  right  to  the  property 
in  favour  of  his  wife  and  chudren  on  the  above 
terms,  was  drawn  up  b^  the  defendants,  and 
was  signed -by  the  puutitiff,  and  acted  upon  for 
some  years. 


The  Solicitor  Oeneral  and  Mr.  Spence,  for 
the  plaintiff, — after  stating  the  facts,^on- 
tended,  that  the  transaction  was  purely  a  family 
arrangement ;  and  it  had  been  frequently  de- 
cided by  Lord  Eidon,  that  when  in  such  trans- 
actions the  facts  between  the  parties  were 
withheld  or  not  communicated,  a  deed  could 
never  stand. 

Sir  £.  Sugden  and  Mr.  Sharpe,  for  the  de- 
fendants, insisted,  that  the  execution  of  the 
deed  was  in  the  nature  of  a  free  gift,  and  not 
of  a  family  arrangement ;  and  that  the  plain- 
tiff by  the  least  inquiry  might  have  ascertained 
idl  the  facts,  if  indeed  he  was  ignorant  of  them. 

Evidence  was  read  as  to  the  communications 
and  disclosures  which  were  made  to  the  plain- 
tiff in  respect  of  the  legacy. 

The  Master  qfthe  Rolls  was  of  opinion  that 
no  evidence  of  fraud  had  been  adduced ;  and 
the  only  question,  therefore,  was  whether  or 
not  a  sufficient  disclosure  of  the  facts  had  been 
made.  He  thought  there  had  not  been  such 
disclosure,  and  therefore  that  the  settlement 
could  not  stand ;  but  while  he  set  aside  the 
deed,  it  should  be  without  costs,  because  the 
plaintiff  had  failed  to  substantiate  his  allega- 
tion of  fraud. 

Groves  v.  Perhins,  at  Westminster,  April  19, 
1834. 


[Before  the  four  Judges.] 

OVERSEER. — POOR. — WORKHOUSE. — 

59  GEO.  3. 

Materials  supplied^  incident  to  work  and 
labour  done,  by  an  overseer  to  a  workhouse, 
are  not  **  articles  and  things**  within  the 
meaning  of  the  59  G.  3,  and  therefore  the 
overseer  is  not  liaUe  to  the  penalties  pro^ 
vided  by  that  act. 

This  was  an  action  to  recover  a  penalty  un- 
der 59  G.  3,  for  supplying  a  worknouse  con- 
trary to  that  act.  Defendant  was  overseer  of 
Foston.  He  was  a  plumber  and  glazier,  and 
had  mended  the  windows  of  the  workhouse  of 
Foston,  and  had  done  some  painting,  and 
provided  glass,  lead,  and  paint  for  that  pur- 
pose. The  bill  was  32/.  ll«.  \0d,,  part  of 
which  was  fur  labour  alone.  He  had  got  one 
Bean  tb  allow  him  to  use  his  name. 

Hill  and  fFhitehurst  shewed  cause,  and  con- 
tended, that  this  case  was  within  59  G.  3. 
{Skinner  v.  Buckee,  3  B.  &  G.  6.) 

Littledale,  J. — It  will  be  said,  that  it  in- 
cludes only  things  which  might  be  recovered 
on  counts  for  goods  sold  and  delivered  {ffest 
V.  Ant^rews,  5  B.  &  Aid.  329.).  The  same  con- 
struction must  be  put  on  this  act  as  on  22  G. 
3,  c.  83,  §  42.  {Proctor  v.  Mainwaring,  3  B. 
&  A.  145.) 

Sir  J.  Scarlett  and  Balguy,  contrh. — The 
object  of  the  act  was  to  prevent  the  supply  of 
the  poor  in  the  workhouse  being  bad.  The 
word  "  use  "  means  use  of  the  poor,  not "  use  *' 
of  the  bttildiilg.  , 

Littledale,  J. — Suppbse  the  overseer  was  a 
tiulor  or  shoemaker,  and  employed  to  meQc| 
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clothes  and  shoes,  and  suppose  he  supplied 
what  was  necessary  for  menain}(,  would  he  be 
liable  ?  It  occurred  to  me  that  if  a  tailor  who 
made  clothes  sent  in  the  clothes  to  the  work- 
house, then  he  would  be  within  the  act ;  but 
if  he  merely  found  labour  and  merely  mended 
the  clothes,  that  would  not  be  within  the  act. 

Denman,  C,  J  — The  obiection  is  properly 
taken,  not  to  the  form  of  the  declaration,  but 
to  the  evidence.  The  question  is,  why  a  sup- 
ply of  such  floods,  and  m  this  manner,  brings 
the  defendant  within  the  act,  he  being  a  church- 
warden, and  therefore  prohibited  from  supply- 
ing any  goods  for  the  use  of  the  workhouse. 
It  is  (luite  clear,  that  the  act  considers  that 
supplying  goods  for  the  use  of  the  workhouse 
was  one  mode  of  supplying  them  for  the  use  of 
the  poor,  and  I  by  no  means  say,  that  if  it 
had  been  foreseen,  this  case  would  not  have 
been  provided  against.  Many  other  cases 
might  nave  been  provided  against,  such  as 
letting  land  to  the  parish.  It  seems  to  me, 
that  the  act  means  such  goods  as  can  be  sup- 
pli^  for  the  workhouse  as  an  establishment 
for  the  maintenance  of  the  poor,  and  conse- 
quently, that  suj^plying  floods  for  the  repair  of 
the  workhouse,  is  not  within  the  act. 

Littledttl^,  J. — ^I  am  entirely  of  the  same 
opinion.  Supplying  for  the  workhouse  means 
the  same  as  supplying  for  the  poor  that  are  in 
the  workhouse,  and  that  workliouse  does  not 
mean  the  building ;  and  this  case  does  not  fall 
within  the  act ;  and  I  should  also  be  inclined 
to  think,  that  a  contract  for  work  and  labour 
is  not  ^vithin  the  act  at  all.  If  you  buy  sheep, 
that  is  within  the  act.  Ck>als  arc  clearly  withm 
It.  They  are  goods.  Anything  that  comes  in 
as  goods,  on  which  an  action  for  goods  sold 
and  delivered  will  lie,  is  within  the  act.  These 
are  not  goods :  it  is  a  contract  for  work  and 
labour,  and  materials  used  in  and  about  that 
work  and  labour;  he  could  not  have  mtun- 
taincd  goods  sold  and  delivered,  but  he  did  the 
work  and  found  the  materials  for  it.  The  act 
did  not  contemplate  a  contract  for  work  and 
labour,  and  materials  found. 

Taunton,  J. — ^The  object  of  the  act  was  to 
prevent  a  common  species  of  jobbing  among 
parish  officers,  which  consisted  in  their  finding 
these  things  for  the  use  of  the  poor,  and  thereby 
making  a  profit.  It  is  to  be  regretted  that  this 
case  is  not  mthin  the  act ;  but  for  the  reasons 
given  by  my  Lord  and  Brother  Littledaie,  I  am 
clearly  of  opinion  that  this  case  is  not  within 
the  act.  Reliance  was  placed  on  fTest  v.  ^n- 
drew9.  Now  aU  that  was  there  decided  was 
this.  The  6th  clause  not  being  limited  to 
churchwardens  and  overseers,  but  extending 
also  to  any  other  person  in  whose  hands  the 
collection  of  the  rates  or  manageanlftl  •f  the 
poor  shall  or  may  be  placed ;  that  case  decided 
that  ft  guardian  of  the  poor  appointed  under 
the  provisions  of  22  G.  3,  was  "  such  other 
person"  mentioned  in  this  act,  and  equally 
liable  to  the  penalty.  There  it  was  that  Bnpley, 
J.,  observed,  that  it  was  not  to  be  imagined, 
that  for  this  purpose,  a  churchwarden  and 
guardian  should  be  placed  with  different  de- 
grees of  responsibility  or  liability.    With  res- 


pect to  this  act,  that  was  all  that  was  decided. 
There  was  nothing  like  a  general  decision  in 
that  case,  that  the  general  provisions  are  to  be 
considered  as  amalgamatea  in  the  two  statutes. 
The  truth  is,  that  the  provisions  of  22  G.  3, 
constitute  a  different  and  distinct  mode  of 
legislation  from  the  general  poor  \zMn.  The 
words  of  Mr.  Justice  Bayley  must  be  limited 
to  the  case  before  the  Court. 

fFilliami,  J. — I  am  entirely  of  the  same  opi- 
nion. We  should  in  a  penal  case  extend  the 
meaning  of  the  act,  if  we  were  to  hold  that  this 
case  was  within  the  act.  The  proviso  was 
relied  on.  I  confess  that  the  proviso  has 
rather  a  tendency  to  the  contrary,  than  to 
favour  the  argument.  The  words  are  "arti- 
cles  and  things  for  the  use  of  the  poor."  How 
can  it  be  said  that  tlungs  incidentally  supplied 
in  the  course  of  performing  work  in  the  nouse, 
are  articles  and  things  for  the  use  of  the  poor? 

Judgment  for  the  defendant.  —>  Parker  v. 
iTai/,  T.T.J 834.    K.B.F.J. 


llins'ir  3Smc^  fprsttite  Court 

8BBWINO  CAUSE  IN  THE  FIRST  INSTANCE. — 

COSTS. 

Where  a  party  is  not  emitted  to  hie  cottt^ 
although  he  shews  cause  suceee^Uy, 

A  rule  to  shew  cause  having  been  obtained^ 
the  opposite  party,  who  had  received  notice  of 
the  intention  to  make  the  motion,  appeared  to 
shew  cause  in  the  first  instance.  The  rule  was^ 
discharged,  and  on  application  for  costs, — 

Parke f  J.,  decided  that  the  successful  party 
was  not  entitled  to  his  costs,  as  he  had  snewn 
cause  in  the  first  instance. 

Rule  discharged  accordingly,  without  costs« 
— /V/iV  ▼.  Green,  H.  T.  1834.    K.  B.  P.  C. 


UNIFORMITY  OF  PROCESS  ACT.— FORM   OF^ 

SUMMONS. 

What  is  a  sufficient  description  of  the  form 
of  action  in  a  writ  of  summons. 

This  was  a  motion  for  a  rule  to  shew  cause 
why  the  writ  of  summons  in  this  case  should 
not  be  set  aside,  on  the  ground  that  the  form 
of  action  was  not  sufficiently  described,  ac- 
cording to  the  exigency  of  the  2  &  3  W.  4.  c. 
39.  'Die  form  of  summons  given  in  the  sche- 
dule, required  that  the  form  of  action  which 
the  plaintiff  had  adopted  should  be  correctly 
stated.  The  summons  here  described  it  to  be 
an  action  of  "  libel."  The  description  of  the 
cause  of  action,  it  was  contended,  was  not 
sufficient.  It  might  not  be  certain  to  an  un- 
learned person,  whether  the  proceeding  was 
or  was  not  a  suit  in  the  Ecclesiastical  Court. 
The  form  given  in  the  schedule  referred  to  the 
class  of  action ;  but  onlv  an  instance  of  that 
class  here  was  given  to  describe  the  nature  of 
the  suit  which  had  been  commenced  against 
the  defendant. 

Parke,  J. — ^The  action  of  libel  can  only  be 
an  action  on  the  case.  If  an  action  "  on  pro- 
mises "  vstM  do,  I  think  an  action  of  "  libd  ** 
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will  do.  It  does  not  appear  to  be  necessary 
by  the  act  of  parliament  that  the  description 
should  be  as  '*  an  action  on  the  case  on  pro- 
mises." Here  it  can  be  no  other  than  an  ac- 
tion on  the  case.  The  nature  of  the  action  is 
sufficiently  stated  to  the  defendant,  to  which 
he  has  to  appear,  and  that  seems  to  have  been 
the  object  of  describing  the  form  of  action*  I 
think  therefore  it  will  do. 

Rule  refused.— Pe*//  v.  Jackson,  H.  T.  1834. 
K.  B.  P.  C« 


BJBCTUBNT.— SERVICE   OF   DECLARATION. 

fF^kQt  is  sufficient  service  in  eiectment  to  en» 
title  the  lessor  of  the plnintxff  to  a  rule  nisi 
for  judgment  against  the  casual  ejector. 

This  was  a  motion  for  judf^ment  agidnst  the 
casual  ejector.  It  appeared  that  the  person 
making  the  affidavit  on  which  this  motion  was 
founds],  had  gone  to  the  premises  in  question, 
and  there  found  the  son  of  the  tenant  in  pos- 
session. To  him  he  explained  the  nature  of 
the  declaration,  and  left  a  copy  of  it  with  him. 
The  son  stated  that  his  father  was  from  home, 
and  would  not  return  before  midnij^ht.  Tlie 
next  day  he  called,  and  saw  the  wife  of  the 
tenant  in  possession,  who  stated  that  her  hus- 
band had  gone  out»  but  she  did  not  know 
where. 

Rule  nisi  granted.— />o^  v.  Roe,  H.T.  1834. 
K.  B.  P.  0* 


CHANGE   OF  VENUE. — INDICTMENT   FOR  CON- 
SPIRACY.— ISSUE  JOINED. 

fnen  a  motion  to  change  the  venue  in  an 
indictment  for  conspiracy  ought  to  be 
made. 

On  a  motion  for  a  rule  to  shew  cause  why 
the  venue  in  this  case  should  not  be  changed 
from  London  to  Staffordshire,  it  appeared  that 
all  the  witnesses  for  the  defendants  resided  in 
that  coimty.  It  was  an  indictment  for  con- 
tipiracy,  and  the  affidavits  disclosed  circum- 
stances of  peculiar  hardship  upon  the  defend- 
ants.   Issue  was  not  yet  joined. 

Parke,  J.  thought  the  motion  could  not  be 
granted  under  any  circumstances  until  issue 
was  joined. 

Rule  refused.— iZ^dr  v,  Barkam,  H.  T.  1834. 
K.  B.  P.  C 


BJECTMENT. — 8BRVICB   OP  DBCLARATION  ON 
WIFE  OF  .TENANT  IN   POSSESSION. 

Wkat  is  a  sufficient  service  in  efectment  on 
tke  wife  of  the  tenant  in  possession. 

This  was  a  motion  for  judgment  agunst  the- 
casual  ejeetor.  It  appeared  that  the  service 
was  effected  under  these  circumstances :  The 
person  endeavouring  to  effect  the  service  had 
gone  to  the  premises  and  presented  the  decla- 
ration to  the  wife  of  the  tenant  in  possession. 
On  her  refusing  to  take  it,  the  deponent  left  it 
on  a  table  in  the  house.  He  then  explained 
the  nature  and  object  of  the  declaration,  and 
left  the  house :  but  the  wife  taking  it  up,  threw 
it  after  him.    He  then  picked  it  up,  and  af^ 


fixed  it  on  the  most  conspicuous  part  of  the 
premises. 

Parke,  J.  granted  the  rule  for  judgment. 

Rule  granted.— />0^  v.  Roe,  H.  T.  1834. 
K.  B.  P.  C. 
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^ote4  qf  the  ^eek.—'Chancery.  Siitings. 


Law  of  dbbtob  awd  crxditob. 


The  Attorney-General's  Bill,  "  for  facili- 
tating the  Recovery  of  Debts,  the  Relief  of 
Debtors  willing  to  make  Cession  of  their 
Property  for  the  Payment  of  their  Debts, 
the  Prevention  of  Frauds  by  Debtors,  and 
abolishing  Imprisonment  for  Debt,  except  in 
cases  of  Fraud,"  has  been  printed,  and  in 
our  next  Number  we  shall  fiimish  the 
clauses  which  have  been  added  since  its  last 
appearance  before  Parliament.  (Bee  vol.  6, 
pp.  148,  181,  196.)  We  observe  that  in- 
stead of  a  single  Commissioner,  as  intended 
by  the  former  Bill  (who  might  have  been 
one  of  the  Local  Commissioners  of  Bank- 
rupts) there  are  to  be  Local  Courts  of  Re- 
cord established  for  one  cm:  more  county  or 
counties,  ridings,  &c.  to  carry  the  act  Into 
effect,  consisting  of  a  Judge,  (who  must  be 
a  Serjeant  at  Law«  or  a  Barrister  of  ten 
years  standing,)  a  Registrar,  and  all  the 
subordinate  of&cers  of  a  regular  tribunal. 
In  London,  however,  or  within  forty  miles, 
the  business  is  to  be  transacted  by  the  Six 
Commissioners  of  the  Court  of  Bainkruptcy. 


SBSVICB  OF  PBOCBSa  ABBOAD. 

A  Bill  for  effectuating  the  service  of  Pro- 
cess of  Courts  of  Equity  on  persons  resid- 
ing abroad,  wiU  be  brought  in  by  Mr.  Fre- 
derick Shaw.  This  is  a  very  deniable  mea- 
sure, and  very  much  nquired. 


LBA8B8   BT  TBNAZ«TS   FOB   XJFB. 

A  Bill  to  enable  T^mnts  for  Life  and 
others  to  make  Leases,  under  certain  con- 
ditions, has  been  notified  by  Mr.  Oodson. 


AFFIDAVITS   TO   BOLD   TO   BAIL. 

We  are  informed  that  one  of  the  Judges 
of  the  Court  of  Common  Fleas  has  decided 
at  Chambers,  that  an  affidavit  to  hold  the 
acceptor  of  a  bill  to  bail  is  defective,  unless 
it  state  that  the  bill  was  duly  presented. 
Although  this  is  stated  to  us  very  positive- 
ly, on  respectable  authority,  we  incline  to 
^nk  there  must  be  some  mintake  in  the 
matter ;  and  we  should  not  at  present  have 
mentioned  the  subject,  but  for  the  purpose 
of  suggesting,  that  proper  forms,  under  the 
authority  of  the  Court,  should  be  prepared, 
in  order  that  the  numerous  questions  on  this 
subject  may  be  set  at  rest.  We  understand 
that  it  is  now  very  much  the  practice  to 
hunt  for  defects  in  affidavits  of  debt,  which 


the  Judges^  "  to  favor  the  liberty  of  the 
subject,"  are  readily  disposed  to  entertain. 
This  is  a  great  inconvenience  to  the  pro- 
fession,  on  whom  the  costs  are  liable  to 
fall. 
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Such  days  as  His  Lordship  is  occupied  in  the 
House  of  Lords,  are  excepted. 

His  Lordship  vnXL  close  the  Sittings  on  or  be- 
fore the  day  prerious  to  the  prorogation 
of  Parliament. 
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Pleas,  Demurrers,  Ex^ 
ceptions.  Causes,  and 
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.    26  I  The  Fifth  Seal. 
.    28  I  Petitions. 

The  Vice  Chancellor  will  sit  at  Lincoln's  Inn 
to  hear  motions,  on  such  days,  if  any,  be- 
tween the  end  of  Term  and  the  Fu^t  Seal, 
as  he  will  not  be  at  the  Judicial  Committee 
of  the  Privy  Council. 

The  Sittings  before  the  Vice  Chancellor  will 

<-lo8e  on  the  9th  August. 


COMMON  PLEAS  SITTINGS, 
After  Trinity  Term,  1834. 
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EQUITY  EXCHEQUER  SITTINGS. 


The  Lord  Chief  Baron  will  sit  in  Equity  at 
Gray's  Inn  Hall  on  Saturday  the  14th,  and  on 
Saturday  the  28th  of  June. 

And  on  and  from  Monday  the  30th  of  June, 
up  to  and  including  Thursday,  the  10th  ot 
July. 

At  ten  o'clock  each  day. 


QUERIES. 


tUOu  of  ^ttornn^ir. 

ARTICLBD  CLERK. — SERVICE. 

An  articled  clerk,  in  the  country,  is  desirous 
of  serving  the  last  of  his  five  years  with  a  con- 
veyancer  in  town.  Is  a  convejrancer  who  has 
not  been  called  to  the  bar,  a  practising  bar« 
rister,  within  the  meaning  of  1  &  2  G.  4,  c. 
48,  §  2  ?  And  is  it  necessary  to  have  the  arti- 
cles assigned,  to  comply  with  the  act? 

A  Constant  Rbadbr. 


BARRISTER. — CIRCUIT. 

Can  a  Barrister  change  his  circuit  ?  and  can 
he,  alter  (quitting  it  for  one  or  more  assizes. 


return  to  it  ? 


a. 


judombnt. — dbfbndant's  death. 

A.  B.  brought  an  action  against  C,  D,  It 
proceeded  to  the  notice  of  tritu,  when  a  cog- 
novit was  ^ven  that  the  debt  should  be  paid, 
together  with  the  costs  to  be  taxed,  by  the  1st 
of  May,  1 834 ;  they  were  taxed,  and  a^eed  to 
be  paid  by  the  15th  of  June.  On  the  29th  of 
May,  C,  D.  was  thrown  from  his  horse  and 
killed.  Can  A.  B.  sign  judgment  and  issue 
execution  ?  and  if  he  can,  now  ought  theji./tt. 
to  be  worded?  G.  P. 


ftafn  0f  S4mttlar)r  mm  Cetumt. 

BXPIRATION  OF  TBNANCT, 

A  tenant  entered  at  the  half  ouarter  day  be- 
tween Christmas  and  Lady-day;  his  first  receipt 
purported  to  be  **  for  rent  due  at  the  hidf 

Quarter  day  (May  9th}."    The  half  quarter 
ay,  as  marked  m  the  calendar,  is  the  9th  ^ 
but  calculatingly  the  number  of  days  in  the 

2[uarter,  the  term  would  expire  on  the  10th. 
s  the  tenant  bound  to  deliver  np  possession 
on  the  9th,  as  that  would  seem  from  the  re- 
ceipt, to  be  the  understanding  between  the 
parties;  or  may  he  hold  over  till  the  10th 
wluch  is  the  literal  half  quarter  day? 

F.  T.  H. 


IGO 


Queries. — Editor's  Letter  Box. 


ftxlo  0C  ^raptttp  ants  Conbesamins. 

MORTOAGB.—^-INTBRBBT. 

In  a  mortgage  deed  is  contained  the  follow- 
ing proviso  :  "  That  if  at  any  time  during  sud 
term  of  five  years,  in  case  default  shall  have 
(jeen  made  in  payment  of  interest  as  hereinbe- 
fore mentioned,  or  after  expiration  of  said 
term  of  five  vears,  swd  [mortg-agee^shsli  ^ve 
notice  to  said  [mortg-agor^  to  pay  off  principal 
monies  which  shall  then  be  due,  and  the  sud 
[mortgagor']  shall  not  within  twelve  calendar 
months  after  such  notice  in  writing  shall  have 
been  given  as  aforesaid,  pay  off  the  said  prin- 
cipal monies,  together  with  all  arrears  of  in- 
terest for  the  same,  or  if  the  interest  shall  at 
any  time  or  times  qfterwards  be  in  arrear  for 
more  than  twelve  months,  then  and  in  either 
of  the  said  cases  it  shall  be  lawful  for  [mort- 
gfigee"]  at  any  time  thereafter  absQlutely  to 
sell  and  dispose  of  premises."  There  is  now 
about  a  year  and  a  halPs  interest  due  to  mort- 
gagee, who  has  been  in  receipt  of  rents  and 
profits  for  three  years.  Mortgagor  died,  leav- 
ing no  other  property  but  that  mortgaged, 
which  will  scarcely  pay  the  principal.  Can 
mortgagee  sell  the  property  without  giving 
notice,  or  does  the  word  afterwards  mean  the 
year's  interest  to  accrue  dueler  notice  shall 
nave  been  ^ven?  C.  H — s. 


LIABILITY   OF   RBAL    B8TATB    AND    DBVI8EB. 

A.  in  the  year  1824  lent  B,  a  sum  of  4000/., 
for  which  he  took  B*^  note  of  hand,  payable 
on  demand.  B,  dies,  leaving  his  real  estate  in 
Wales  to  his  son,  who  regtuarly  pays  the  in- 
terest. The  son  dies,  ana  by  his  will  gives  the 
real  estates  to  his  mother  for  life,  with  remain- 
der  to  his  sister :  no  mention  is  made  in  the 
will  as  to  how  the  4000/.  is  to  be  paid.  The 
sister  marries.  Who  is  ^.  to  look  to  for  pay- 
ment of4he  debt  ?  Is  the  property  liable  to  it 
on  the  decease  of  the  mother,  provided  she 
recognises  the  debt?  Does  the  nayment  of 
interest  by  the  son  or  mother  take  tne  debt  out 
of  the  Statute  of  Limitations  ?  And  u  the  hus- 
band of  the  sister  liable  to  pay  the  amount  ? 

L.  L.  D. 


8EPABATION  DBBD.--^RU8TBBS  RBFU8AL. 

A.  and  B,,  by  a  deed  of  separation,  agreed 
to  live  separate  and  ap«rt  from  each  other  for 
the  remainder  of  their  lives  i  they  appointed 
C.  and  D,  trustees,  who  at  the  time  agreed  to 
act,  but  since  have  refused  so  to  do.  The 
separation  deed,  which  was  an  agreement,  was 
not  stamped.  Can  it  be  stamped  at  any  time 
on  payment  of  the  penalty,  and  will  C.  and  />. 
be  then  compelled  to  act,  having  executed  the 
agreement,  but  having  given  notice  that  they 
now  refuse  to  act.  I'he  deed  contains  a  power 
to  withdraw  on  the  appointment  of  another 
person  whom  A.  and  B.  shall  approve  of;  but 
they  refuse  to  act  in  any  manner  whatever. 


MARRIED  WOMAN. — POWER. 

A,  has  property,  real  and  personal,  settled 
upon  her,  inaependent  of  her  husband.    Can 
she  incumber  tne  same,  or  dispose  thereof, 
iirithout  the  consent  or  concurrence  of  her 
husband,  by  deed  as  well  as  by  will  ?     A  is 
very  much  in  debt,  and  wishes  to  settle  her 
property  for  the  benefit  of  her  creditors,  but 
ner  husband  objects  to  it;  and  her  personal 
property  is  not  sufficient  for  that  purpose. 
Would  a  purchaser  or  mortgagee  be  safe  in 
accepting  a  conveyance   from  her  and  her 
trustees,  she  having  the  absolute  disposal  of 
the  property,  without  the  husband  joining? 
Could  the  creditors  compel  hee  to  give  up  her 
separate  property,  provided  she  refused  to  do 
so,  for  their  benefit  ?  A.  C.  R. 


MAINTENANCE. — CBAMPBRTr. 

Ten  persons  enter  into  a  deed  of  covenant 
to  contribute  a  sum  of  money  towards  raisin^^ 
a  fund  for  the  prosecution  of  a  suit  in  equify, 
by  which  certain  property  was  sought  to  f»e 
recovered.  Five  only  of  the  ten  were,  pre- 
vious to  the  execution  of  the  deed,  beneficially 
entitled  to  the  property  som^ht  to  be  recover- 
ed, and  those  only  in  diflSrent  proportions. 
By  the  deed,  however,  the  parties  primarily 
entitled  covenant  to  distribute  equally  be- 
tween themselves  and  the  other  five  what  pro- 
perty might  be  ultimately  recovered,  in  con- 
sideration of  the  contribution.  The  five  un- 
interested persons  are  not  related  to  the 
interested  parties.  Is  the  deed  void,  nn  the 
ground  of  maintenance }  and  if  so,  is  it  wholly 
void,  or  only  so  far  as  it  relates  to  the  pcisooa 
who,  independently  of  the  deed,  are  imiiu 
terested  in  the  suit  ?  I.  V.  W, 


THE  EDITOR'S  LETTER  BOX. 


We  shall  endeavour  to  find  room  for  the  de. 
fence  of  the  Lancaster  Common  Pleas  Bill  in 
our  next  number.  Our  intention  u  to  be  per- 
fectly impartial,  and  give  each  party  a  fair 
hearing. 

**  A  Subscriber ''  is  informed,  that  all  the 
Queries  received  have  been  acknowledged. 

The  remarks  of  '*  Aspiro ;"  E.  B.  C. ;  and 
O.  O.,  will  be  inserted  at  the  first  convenient 
opportunity. 

We  regret  that  our  space  vrill  not  allow  us 
to  insert  the  Resolutions  respecting  Professor 
Amos,  but  we  are  friendly  to  their  object. 

The  Paper  on  the  decisions  regarding  Wills 
altered  and  cancelled,  is  under  consideration. 

The  Queries  and  Answers  ofF.  B. ;  **A 
Constant  Reader;"  W.  H.  S. ;  "Aspiro;''  C, ; 
"Demurrer;"  P.;  J.  M.  C.|  B.  H.;  "A 
Somersetshire  Attorney ;  *'  J.  V.  Vv'. ;  •*  Cler- 
icus  ;*'  E. ;  and  O.  P.  Q.,  have  been  re- 
ceived. 

We  have  no  knowledge  of  the  papers  in  the 
case  of  Bedelt  v.  Norrish. 
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CHANGES  MADE  IN  THE  LAW  IN 
THE  PRESENT  SESSION  OF  PAR- 
LIAKIENT,  1834. 


THB  APPOBTZONMBNT  ACT,  4  WiL.  4.  C.  22. 

Wb  shall  commence  this  series  of  artides 
with  the  only  act  effecting  any  chahge  in 
the  law  which  has  yet  passed;  and  we 
shall  first  state  the  previous  law  on  the 
subject. 

By  the  11  O.  2.  c.  19,  $  15,  it  was  en- 
acted,  that  when  any  tenant  for  life  shall 
happen  to  die  before  or  on  the  day  on 
which  any  rent  was  reserved  upon  any  de- 
mise or  lease  of  any  lands,  &c.  which  de- 
termined on  the  death  of  such  tenant  for 
life,  that  the  execi^tor  or  administrator  of 
such  tenant  for  life  shall  and  may,  in  an 
action  on  the  case,  recover  from  the  under- 
tenant or  undertenants  of  such  lands,  &c. 
of  the  tenant  for  life  on  the  day  on  which 
the  same  was  made  payable,  the  whole,  or 
if  before  such  day,  then  a  proportion  of  such 
rent,  according  to  the  time  such  tenant  for 
life  lived  of  the  last  year  or  a  quarter  of  a 
year,  or  other  tenn  in  which  the  said  rent 
was  growing  due  as  aforesaid,  making  all 
just  allowances,  or  a  proportionable  part 
thereof  respectively.      Doubti,    however, 
arose  in  the  construction  of  ffais  section, 
whether  it  was  not  confined  literally  to 
tenants  for  life,  or  whether  it  extended  to 
other  persons  in  a  similar  situation.     Thus 
it  was  questioned  whether  it  extended  to 
tenants  in  tail.     See  Paget  v.  Cfee,  Amb. 
198  ;  Bum.  Inst.  tit.  Distress,  sect.  XVIII. 
Vernon  v.  Vernon,   2   Br.  Ch.  Rep.   659. 
These  doubts,  it  will  be  seen,  are  set  at  rest 
by  the  first  section  of  the  statute. 

KO.  ccxtx. 


The  act  has  also  another  object.  It  was 
a  rule  perf ectiy  well  setded,  although  often 
the  cause  of  much  injustice,  that  annuities 
and  annual  payments  were  not  apportion- 
able,  except  by  the  agreement  of  tiie  par- 
ties; and  it  was  usued  therefore  in  deeds 
and  wills  to  insert  a  clause  for  this  pur- 
pose. This  rule  is  to  be  altered  in  future 
by  the  second  section  of  the  act,  which  we 
shall  now  give  verbatim,  ondtting  only  the 
formal  words. 

It  is  intituled,  "  An  Act  to  amend  an  Act 
of  the  Eleventh  Year  of  King  George  the 
Second,  respecting  the  Apportionment  of 
Rents,  Annuities,  and  other  periodical  Pay- 
ments;" and  received  the  royal  assent  on 
theieth  June  1834. 

It  recites  that — 

By  an  act  passed  in  the  eleventh  vear  of  the 
reif^  of  his  Majesty  Kin^  George  tne  Second, 
intituled,  "  An  Act  for  the  more  effectual  se- 
curing the  Pavment  of  Rents,  and  preventinfr 
Frauds  by  Tenants,"  it  was  enacted,  that 
where  any  tenant  for  life  should  happen  to  die 
before  or  on  the  day  on  which  any  rent  was 
reserved  or  made  payable  upon  any  demise  or 
lease  of  any  lands,  tenements,  or  heredita- 
ments which  determined  on  the  death  of  sach 
tenant  for  life,  the  executors  or  administrators 
of  such  tenant  for  life  should  and  might,  in  an 
action  on  the  case,  recover  of  and  from  such 
undertenant  or  undertenants  of  such  lands, 
tenements,  or  hereditaments,  if  such  tenant 
for  life  die  on  the  day  on  which  the  same  was 
made  payable  the  whole,  or  if  before  such  day 
then  a  proportion  of  such  rent  accordinflr  to 
the  time  such  tenant  for  life  lived  of  the  last 
year  or  quarter  of  a  year  or  other  time  in 
which  the  said  rent  was  growing  due  as  afore- 
said, making  all  just  allowances,  or  a  proper- 
tionable  part  thereof  respectively:  And  that 
doubts  have  been  entertained  whether  the  pro- 
visions of  the  said  act  apply  to  every  case  in 
which  the  interests  of  tenants  determine  on  the 
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Thefollowinjf  clauses  establish  a  new  species 
of  Local  Court : 

3.  That  it  shall  be  lawful  for  his  Migesty,  in 
such  cases  as  he  shall  deem  it  expedient  so  to 
doy  to  nominate  and  appoint,  by  commission 
under  the  Great  Seal,  fur  the  purpose  of  carry- 
ing this  act  into  effect,  one  Se^eant  at  Law, 
or  one  Barrister  of  ten  years'  standing,  or  of 
five  years'  standing  at  the  Bar,  having  pre- 
viously practised  as  a  special  pleader  for  live 
years,  for  any  one  or  more' county  or  counties, 
riding  or  ridmgs,  or  any  parts  thereof  respec- 
tively, who  shall  be  called  Commusioner,  and 
shall  preside  in  a  Court  to  be  called  the  (yourt 
of  the  ,  which  Court  shall  be  a 
Court  of  Record;  and  every  such  Commis- 
.sioner  shall  within  the  limits  of  his  jurisdiction, 
have,  exercise,  and  enjoy  aU  the  rights,  powers, 
and  privileges  of  a  Judge  of  a  Court  of  Record. 

4.  And  be  it  enacted,  that  for  each  of  the 
said  Commissioners  it  shall  be  lawful  for  his 
Majesty  to  appoint  one  fit  and  proper  person 
to  be  the  RegUtrar  of  the  Court  to  he  holden 
by  the  said 

5.  That  each  of  the  said  shall 
and  may  appoint  two  fit  and  proper  persons  to 
be  messengers  and  ushers  of  the  Court  to  be 
holden  by  the  said  Commissioner, 

6.  That  the  said  Commissioners  and  the  said 
R^istrars  shall  hold  their  offices  as  long  as 
they  shall  well  behave  themselves  therein,  and  I 
that  the  Commissioners  shall  not  be  removed 
therefrom,  unless  the  two  Houses  of  Pariia- 
ment  shall  present  a  joint  address  to  his  Ma- 
jesty praying  for  such  removal. 

7.  That  uie  said  messengers  and  ushers 
shall  hold  their  offices  during  the  pleasure  of 
the  sud  Commissioners  respectively,  and  the 
said  messengers  and  ushers  mw  be  removed 
from  their  offices  by  the  said  Cfommissioners 
in  a  summary  manner,  and  without  any  reason 
being  assigned. 

8.  Oath  of  the  Commissioner. 

9.  Registrar's  oath. 

10.  S^aries. 

11.  That  no  person  appointed  to  any  office 
under  this  act  shall  demand  or  take,  under 
any  pretence  whatsoever,  any  fee,  gratuity,  or 
emolument,  other  than  and  except  such  fees 
as  shall  be  allowed  by  this  act;  and  if  any 
such  person  shall  offend  in  that  behdf,  he 
shall  lose  such  office  as  he  may  hold  under  the 
authority  of  this  act,  and  be  disabled  from  ever 
again  holding  the  same  or  any  other  office  un- 
der this  act,  or  any  other  office  under  the 
Grown. 

)2.  That  all  fees  from  time  to  time  payable 
by  virtue  of  this  act,  except  such  as  are  pay- 
able to  messengers  and  attorneys,  shall  be  paid 
to  the  Registrars,  and  shall  by  them  be  carried 
to  the  account  of  a  fund  to  be  called  "  The 
Fee  Fund,"  and  shall  be  from  time  to  time, 
as  shall  direct,  paid  into  the  con- 

solidated fund  of  the  United  Kingdom  of  Great 
Britain  and  Ireland,  at  the  Bank  of  England. 

Attorneys  as  well  as  barristers  are  to  be 


allowed  to  practise  as  advocates  in  the  New 
Courts :  and  attorneys  are  to  be  struck  off  the 
roUs  if  they  take  more  than  the  fees  allowed. 

13.  That  any  persons  admitted  barristers  at 
law  may  practise  as  advocates  before  the  said 
Commissioner,  and  any  persons  admitted  attor- 
neys of  any  of  the  Superior  Courts  at  West- 
minster or  of  the  Counties  Palatine  shall  be 
admitted  attorneys  of  the  Court  of  Commis- 
sioners, and  may  practise  as  advocates,  attor- 
neys, or  agents,  before  the  said  Commission- 
ers; but  no  attorney  or  agent  so  practising 
shall,  on  any  pretence  whatever,  demand  or 
take  more  by  way  of  fees  for  work  by  him 
done  than  according  to  a  table  of  fees,  from 
time  to  time  to  be  settled  by  the  Judges  of  the 
Court  of  Review,  as  hereinafter  mentioned; 
and  if  any  attorney  or  agent  so  practising  shall 
offend  in  that  behalf,  it  shall  be  lawful  for  the 
said  Court  of  Review  to  examine  the  charge 
against  him  made  by  any  person  of  whom  ne 
may  have  demanded  or  received  such  fee, 
which  Court  shall  inquire  into  the  same,  in  the 
same  manner  as  such  Court  is  now  by  law 
authorised  to  do  in  the  case  of  other  offences 
comtnitted  by  attorneys,  and  may  on  satis- 
factory proof  of  such  charge,  strike  him  off 
the  roll  of  attorneys  of  such  Commissioners* 
Court. 

14.  That  a  table  of  all  fees  authorised  for 
the  time  being  to  be  taken  by  any  officers  of 
or  attorneys  practising  in  the  Courts  of  the 
Commissioners'  shall  5e  hung  up  in  some  con- 
spicuous place  in  every  such  Court. 

15.  This  section  recites  that  a  large  sum  of 
money,  being  the  amount  of  dividends  made 
under  bankrupts'  estates,  now  remains  in  the  * 
Bank  of  England  in  the  name  of  the  Account- 
ant General,  which  has  not  been  claimed  by 
the  persons  entitled  thereto :  And  that  it  may 
happen  that  other  money,  being  the  amount  of 
such  dividends  and  of  dividends  being  made 
under  the  estates  of  persons  petitioning  under 
this  act,  may  also  remain  in  the  Bank  of  Eng- 
land in  the  name  of  the  Accountant  General, 
which  may  not  be  claimed  by  the  persons  enti- 
tled thereto : 

.  It  is  therefore  proposed  to  be  enacted, 
that  it  shall  and  may  be  lawful  for  the  Court 
of  Bankruptcy,  or  any  Judge  or  Commissioner 
thereof,  to  cause  the  same  or  any  part  to  be 
invested  in  government  securities,  and  that  the 
interest  and  profits  arising  therefrom  shall  and 
may  be  applied  by  order  of  the  Court  of  Re- 
new, as  occasion  may  require,  towards  paying 
the  several  yearly  sums  and  annuities  directed 
to  be  paid  by  an  act  passed  in  the  first  and 
second  year  of  the  reign  of  his  present  Ma- 
jesty, for  establishing  the  Court  of  Bankruptcy, 
and  to^vards  defraying  other  the  expenses  of  the 
same  Court  or  officers  thereof :  Irovided  that 
no  such  money  shall  be  so  invested  until  the 
same  shall  have  been  in  the  Bank  of  England 
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death  of  the  person  by  whom  such  interests 
have  been  created,  and  on  the  deadi  of  any 
life  or  lives  for  which  such  person  was  entitled 
to  the  lands  demised,  although  every  such  case 
is  within  the  mischief  intended  to  have  been 
remedied  and  prevented  by  the  said  act;  and 
it  is  therefore  desirable  that  such  doubts  should 
be  removed  by  a  declaratory  law :  And  that 
by  law,  rents,  annuities,  and  other  payments 
due  at  fixed  or  stated  periods  are  not  appor- 
tionable  (unless  express  provision  be  macfe  for 
the  purpose),  from  which  it  often  happens 
that  persons  (and  their  i  epresentatives)  whose 
income  is  wlioUy  or  principallv  derived  from 
these  sources  by  the  determination  thereof  be- 
fore the  nerioa  of  payment  arrives  are  de- 
prived of'  means  to  satisfy  just  demands,  and 
other  evils  arise  from  such  rents,  annuities, 
and  other  payments  not  being  apportion  able, 
which  evils  require  remedy :  and  enacts.  That 
rents  reserved  and  made  payable  on  any  de- 
mise or  lease  of  lands,  tenements,  or  heredi- 
taments which  have  )>een  and  shall  be  made, 
and  which  leases  or  demises  determined  or 
shall  determine  on  the  death  of  the  person 
making  the  same  (although  such  person  was 
not  strictly  tenant  for  life  theteof),  or  on  the 
death  of  the  life  or  lives  for  which  such  person 
was  entitled  to  such  hereditaments,  shall,  so 
far  as  respects  the  rents  reserved  by  such 
leases,  and  the  recovery  of  a  proportion  there- 
of by  the  person  granting  the  same,  his  or  her 
executors  or  administrators  (as  the  case  may 
be),  be  considered  as  within  the  proviiiona  of 
the  said  recited  act. 

II.  And  that  from  and  after  the  passing  of 
this  act  all  rents  service  reserved  on  any  lease 
by  a  tenant  in  fee  or  for  any  life  interest,  or 
by  any  lease  granted  uiider  any  power  (and 
which  leases  shall  have  been  granted  after  the 
passing  of  this  act),  and  all  rents  charjife  and 
other  rents,  annuities,  pensions,  dividends, 
mod  uses,  compositions,  and  all  other  payments 
of  everv  description,  in  the  united  kingdom  of 
Great  Britain  and  Ireland,  made  payable  or 
coming  due  at  fixed  periods  under  any  instru- 
ment that  shall  be  executed  after  the  passing 
of  this  act,  or  (being  a  will  or  testapientary 
instrument)  that  sh^  come  into  operation 
after  the  passing  of  this  act,  shall  be  appor- 
tioned so  and  m  such  manner  that  on  the 
death  of  any  person  interested  in  any  such 
rents,  annuities,  pensions,  dividends,  mod  uses, 
compositions,  or  other  payments  as  aforesaid, 
or  in  the  estate,  fund,  office,  or  benefice  from 
or  in  respect  of  which  the  same  shall  be  issuing 
or  derived,  or  on  the  determination  by  any 
other  means  whatsoever  of  the  interest  of  any 
such  person,  he  or  she,  and  his  or  her  execu- 
tors, administrators,  or  assigns,  shall  be  en- 
titled to  a  proportion  of  such  rents,  annuities, 
pensions,  dividends,  moduses,  compositions, 
and  other  payments  according  to  the  time 
which  shall  have  elapsed  from  the  commence- 
ment or  last  period  of  payment  thereof  respec- 
tively (as  the  case  may  be),  including  the  day 
of  the  death  of  such  persoo,  or  of  the  deter- 
mination of  his  or  her  interest,  all  just  allow- 
ances and  deductions  in  respect  of  charges  op 


such  rents,  annuities,  pensions,  dividends, 
moduses,  compositions,  and  other  payments 
^being  made ;  and  that  every  such  person,  his 
or  her  executors,  administrators,  and  assigns, 
shall  have  such  and  the  same  remedies  at  law 
and  in  equity  for  recovering  such  apportioned 
parts  of  the  said  rents,  annuities,  pensions, 
dividends,  moduses,  compositions,  and  other 
payments,  when  the  entire  portion  of  which 
such  apportioned  parts  shall  form  pert  shall 
become  due  and  payable,  and  not  before,  as 
he,  she,  or  they  would  have  had  for  recovering 
and  obtaining  such  entire  rents,  annuities, 
pensions,  dividends,  moduses,  compositions, 
and  other  payments  if  entitled  thereto,  but  so 
that  persons  liable  to  pay  rents  reserved  l>y 
any  lease  or  demise,  and  the  lands,  tenements, 
and  hereditaments  comprised  therein  shall  not 
be  resorted  to  for  such  apportioned  parts  spe- 
cifically as  aforesaid,  but  the  entire  rents  of 
which  such  portions  shall  form  a  part  shall  be 
received  and  recovered  by  the  person  or  per- 
sons who  if  this  act  had  not  passed  would  have 
been  entitled  to  such  entire  rents ;  and  such 
portions  shall  be  recoverable  from  such  per- 
son or  persons  by  the  parties  entitled  to  the 
same  under  this  act  in  any  action  or  suit  at 
law  or  in  equity. 

III.  That  the  provisions  herein  contuned 
shall  not  apply  to  any  case  in  which  it  shall  be 
expresslv  stipulated  that  no  apportionment 
shall  take  place,  or  to  annual  sums  made 
payable  in  policies  of  assurance  of  any  de- 
seriptioa. 
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ALTERATION  OF  THB  LAW  FOR  TUB  RECOVERY 
OF  DEBTS,  AND  FOR  ABOLISHING  ARREST. 

This  is  intituled  "  A  Bill  for  facilitating  the 
Recovery  of  Debts,  the  Relief  of  Debtors  wiU 
ling  to  make  cession  of  their  Property  for  the 
Payment  of  their  Debts,  the  Prevention  of 
Frauds  by  Debtors,  and  abolishing  Imprison- 
ment for  Debt,  except  in  Cases  of  Fraud." 

The  preamble  is  very  disproportionate  to  the 
provisions  of  the  bill :  it  recites  that  *'  the 
existing  law  is  defective,  in  not  providing  a 
more  summary  and  less  expensive  mgde  of 
recovering  debts  secured  by  bonds,  bills  of 
exchange,  and  promissory  notes;"  and  then 
proceeds  to  the  following  proposed  enact- 
ments. We  give  the  new  clauses  fully,  and 
the  others  as  concisely  as  possible : 

1.  For  enabling  persons  more  easily  to  re- 
cover monies  due  upon  bond. 

2.  The  holders  of  bills  of  exchange  em- 
powered to  enter  judgment  against  the  v- 
ccptors  after  notice. 


New  BiUs  in  Parliament, 


163 


The  followin jf  clauses  establish  a  new  species 
of  Local  Court : 

d.  That  it  shall  be  lawfiil  for  his  Majesty,  in 
such  cases  as  he  shall  deem  it  expedient  so  to 
do,  to  nominate  and  appoint,  by  commission 
under  the  Great  Seal,  for  the  purpose  of  carry- 
ing^ this  act  into  effect,  one  Serjeant  at  Law, 
or  one  Barrister  of  ten  years'  standing,  or  of 
five  years'  standing  at  the  Bar,  having  pre- 
viously practised  as  a  special  pleader  for  five 
years,  for  any  one  or  more  county  or  counties, 
riding  or  ridings,  or  any  parts  thereof  respec- 
tively, who  shall  be  called  Commissioner,  and 
shall  preside  in  a  Court  to  be  called  the  (yourt 
of  the  ,  which  Court  shall  be  a 

Oourt  of  Record;  and  every  such  Commis- 
.sioner  shall  within  the  limits  of  his  jurisdiction, 
have,  exercise,  and  enjoy  aU  the  rights,  powers, 
and  privileges  of  a  Judge  of  a  Court  of  Record. 

4.  And  be  it  enacted,  that  for  each  of  the 
said  Commissioners  it  shall  be  lawful  for  his 
Majesty  to  appoint  one  fit  and  proper  person 
to  be  the  Registrar  of  the  Court  to  oe  holden 
by  the  siud 

5.  That  each  of  the  said  shall 
and  may  appoint  two  fit  and  proper  persons  to 
be  messengers  and  ushers  of  the  Court  to  lie 
holden  by  the  said  Commissioner. 

6.  That  the  said  Commissioners  and  the  said 
Registrars  shall  hold  their  offices  as  long  as 
they  shall  well  behave  themselves  therein,  and 
that  the  Commissioners  shall  not  be  removed 
therefrom,  unless  the  two  Houses  of  Parlia- 
ment shall  present  a  joint  address  to  his  Ma- 
jesty praying  for  such  removal. 

7.  That  the  said  messengers  and  ushers 
shall  hold  their  offices  during  the  pleasure  of 
the  said  Commissioners  respectively,  and  the 
said  messengers  and  ushers  ms^  be  removed 
from  their  offices  by  the  said  CJommissioners 
in  a  summary  manner,  and  without  any  reason 
being  assigned. 

8.  Oath  of  the  Commissioner. 

9.  Registrar's  oath. 

10.  Suaries. 

11.  That  no  person  appointed  to  any  office 
under  this  act  shall  demand  or  take,  under 
any  pretence  whatsoever,  any  fee,  gratuity,  or 
emolument,  other  than  and  except  such  fees 
as  shall  be  allowed  by  this  act;  and  if  any 
such  person  shall  offend  in  that  behalf,  he 
shall  lose  such  office  as  he  may  hold  under  the 
authority  of  this  act,  and  be  disabled  from  ever 
again  holding  the  same  or  any  other  office  un- 
der this  act,  or  any  other  office  under  the 
Crown. 

12.  That  all  fees  from  time  to  time  payable 
by  virtue  of  this  act,  except  such  as  are  pay- 
able to  messengers  and  attorneys,  shall  be  paid 
to  the  Registrars,  and  shall  by  them  be  carried 
to  the  account  of  a  fund  to  be  called  "  The 
Fee  Fund,"  and  shall  be  from  time  to  time, 
aa  shall  direct,  paid  into  the  con- 
solidated fund  of  the  United  Kingdom  of  Great 
Britain  and  Ireland,  at  the  Bank  of  England. 

Attorneys  as  well  as  barristers  are  to  be 


allowed  to  practise  as  advocates  in  the  New 
Courts :  and  attorneys  are  to  be  struck  off  the 
rolls  if  they  take  more  than  the  fees  allowed. 

13.  That  any  persons  admitted  barristers  at 
law  may  practise  as  advocates  before  the  said 
Commissioner,  and  any  persons  admitted  attor- 
neys of  any  of  the  Superior  Courts  at  West- 
minster or  of  the  Counties  Palatine  shall  be 
admitted  attorneys  of  the  Court  of  Commis- 
sioners, and  may  practise  as  advocates,  attor- 
neys, or  agents,  before  the  said  Commission- 
ers; but  no  attorney  or  agent  so  practising 
shall,  on  any  pretence  whatever,  demand  or 
take  more  by  way  of  fees  for  work  by  him 
done  than  according  to  a  table  of  fees,  from 
time  to  time  to  be  settled  by  the  Judges  of  the 
Court  of  Review,  as  hereinafter  mentioned; 
and  if  any  attorney  or  agent  so  practising  shall 
offend  in  that  behalf,  it  shall  be  lawful  for  the 
said  Court  of  Reriew  to  examine  the  char&^e 
against  him  made  by  any  person  of  whom  he 
may  have  demanded  or  received  such  fee, 
which  Court  shall  inquire  into  the  same,  in  the 
same  manner  as  such  Court  is  now  by  law 
authorised  to  do  in  the  case  of  other  offences 
comtnitted  by  attorneys,  and  may  on  satis- 
factory proof  of  such  charge,  strike  him  off 
the  roll  of  attorneys  of  such  Commissioners' 
Court. 

14.  That  a  table  of  all  fees  authorised  for 
the  time  being  to  be  taken  by  any  officers  of 
or  attorneys  practising  in  the  Courts  of  the 
Commissioners'  shall  5e  hung  up  in  some  con- 
spicuous place  in  every  such  Court. 

15.  This  section  recites  that  a  large  sum  of 
money,  being  the  amount  of  dividends  made 
under  bankrupts'  estates,  now  remains  in  the  ' 
Bank  of  England  in  the  name  of  the  Account- 
ant General,  which  has  not  been  claimed  by 
the  persons  entitled  thereto :  And  Uiat  it  may 
happen  that  other  money,  being  the  amount  of 
such  dividends  and  of  diridends  being  made 
under  the  estates  of  persons  petitioning  under 
tliis  act,  may  also  remun  in  the  Bank  of  Eng- 
land in  the  name  of  the  Accountant  General, 
which  may  not  be  claimed  by  the  persons  enti- 
tled thereto : 

It  is  therefore  proposed  to  be  enacted, 
that  it  shall  and  may  be  lawful  for  the  Court 
of  Bankruptcy,  or  any  Judge  or  Commissioner 
thereof,  to  cause  the  same  or  any  part  to  be 
invested  in  government  securities,  and  that  the 
interest  and  profits  arising  therefrom  shall  and 
may  be  applied  by  order  of  the  Court  of  Re- 
riew, as  occasion  may  require,  towards  paying 
the  several  yearly  sums  and  annuities  directed 
to  be  paid  by  an  act  passed  in  the  first  and 
second  year  of  the  reign  of  his  present  Ma- 
jesty, for  establishing  the  Court  of  Bankruptcy, 
and  to^vards  defraying  other  the  expenses  of  the 
same  Court  or  officers  thereof:  Prorided  that 
no  such  money  shall  be  so  invested  until  the 
same  shall  have  been  in  the  Bank  of  England 
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in  the  name  of  the  Accountant  General  for 
tweWe  months  at  the  least. 

In  London^  and  within  forty  miles,  the  Com- 
missioners of  the  Court  of  Bankruptcy  are  to 
carry  the  act  into  effect : 

16.  That  all  the  powers  of  this  act  shall  be 
exercised  and  performed  by  the  six  Commis- 
sioners appointed  under  an  act  of  the  first  and 
second  years  of  the  reign  of  his  present  Ma- 
jesty, intituled,  "  An  Act  to  establish  a  Court 
of  Bankruptcy,"  within  the  distance  of  forty 
miles  from  London,  and  the  Ref^istrars  ajK- 
pointed  under  the  said  act  shall  attend  upon 
and  assist  the  Commissioners  in  the  execution 
of  this  act. 

17.  That  all  the  Commissioners  to  be  ap- 
pointed under  this  act,  shall  execute  tlie  pow- 
ers of  Commissioners  of  Bankrupt  within  their 
jurisdiction,  and  shall  have  all  the  powers  and 
authorities  given  to  the  Commissioners  of 
Bankruptcy  under  an  act  passed  in  the  sixth 
year  of  the  reign  of  his  Majesty  King  George 
the  Fourth,  intituled  "  An  Act  to  amend  the 
Laws  relating  to  Bankruptcy,"  and  the  said 
recited  act  of  the  first  and  second  years  of  his 
present  Majesty. 

18.  That  it  snail  be  lawful  for  any  one  or 
more  pf  the  Commissioners  of  his  Majesty's 
Court  of  Bankruptcy,  and  all  the  other  Com- 
missioners  appointea  under  this  act,  to  have, 
perform*  and  execute  all  the  powers,  duties, 
and  authorities  given  by  this  act,  and  to  hear, 
adjudge,  determine,  and  make  orders  and  de*« 
crces,  as  well  in  bXL  matters  in  bankruptcy 
prosecuted  in  the  sud  Court  of  Bankruptcy, 
as  in  all  matters  within  their  jurisdiction  by 
this  act,  and  to  enforce  obedience  to  all  such 
orders  and  decrees  by  imprisonment  within 
any  gaol  Mrithin  their  jurbdiction. 

An  ample  provision  for  a  succession  of  ap- 
peals is  made  by  the  following  clauses : 

19.  That  if  either  party  in  any  cause  before 
the  Commissioner  be  dissatisfied  with  the  de- 
termination of  the  said  Commissioner,  such 
party  may  appeid  from  the  same  to  the  Court 
0/ Review,  in  all  cases  of  bankruptcy  or  ces- 
stone  bonorum,  provided  that  such  party  shall 
within  ten  days  after  such  determmation  or 
direction,  give  notice  of  such  appeal  to  the 
o^er  party  or  his  attorney,  and  also  give  secu- 
rity, to  the  satisfaction  of  the  Registrar  of  the 
said  Commissioner,  for  the  costs  of  appeal  and 
•for  the  performance  of  the  order,  if  he  be  the 
defendant,  and  the  appeal  be  dismissed. 

20.  That  such  appeals  shall  be  in  the  form  of 
«  case .  agreed  on  oy  both  parties  and  their 
attorneys ;  and  if  they  cannot  agree,  the  Com- 
missioner, upon  being  attended  by  them  or 
their  attorneys,  shall  settle  the  case,  and  sign 
it ;  and  such  case  shall  be  transmitted  by  the 
appellant  to  the  principal  Registrar  or  the 
Court  of  Review. 

21.  That  in  all  cases  in  which  power  is  by 
this  act  given  to  any  one  of  the  said  six  Com- 


missioners appointed  under  the  said  act  of  the 
first  and  second  years  of  the  reign  of  his  pre- 
sent Majesty,  to  act,  such  power  shall  and 
may  in  like  manner  be  exercised  by  the  said 
Chief  Judge,  or  by  any  one  of  the  said  otber 
Judges,  as  occasion  may  require. 

22.  That  if  either  party  shall  be  dif^satisfied 
with  the  decision  of  the  Court  of  Review,  such 
party  may  appeal  from  the  same  to  the  Lord 
Chancellor,  provided  that  such  party  shall, 
within  one  month  after  such  determmatioD, 
give  notice  of  such  appeal  to  the  other  party 
or  his  attorney,  and  also  give  security  for  the 
costs  of  such  appeal,  in  addition  to  the  security 
already  given,  such  security  to  be  approved  by 
the  ChiS  Registrar  of  the  Court  of  Review. 

23.  That  if  either  party  shall  be  dissatisfied 
.with  the  judgment  of  the  Lord  Chancellor, 
such  party  may  appeal  to  the  Hmue  of  Lvrdt^ 
provided  that  such  party  shaU  withm  one 
month  after  such  determination  give  notice  of 
such  appeal  to  the  other  party  or  his  attorney, 
and  also  give  security  for  the  costs  of  suck 
appeal,  in  addition  X%  the  security  already 
given,  such  security,  to  be  approved  by  one  i 
the  Masters  of  the  Court  of  Unancery. 

24.  That  the  Registrars  of  each  Commis- 
sioner diall  receive  the  fees  nientiooed  in 
schedule  (A),  and  shall  from  month  to  montk 
pay  the  same  into  the  Bank  of  England,  to  the 
credit  of  the  Accountant  General. 

r 

25.  This  section  recites  that  it  is  incon- 
venient that  the  attendance  of  the  Deputy 
Registrars  of  the  Court  of  Bankruptcy  should 
be  required  for  the  purpose  of  producing  pro- 
ceedings in  bankruptcy,  or  proceedings  in  ceu 
iione  bonorltm,  or  trials  of  actions  at  law : 

It  is  therefore  proposed  to  be  enacted,  that 
when  the  production  of  any  proceedings  in 
bankruptcy,  or  in  ceuione  bonorum  kept  in  the 
Court  of  Bankruptcy,  is  required  on  the  trial 
of  any  action  at  law,  a  notice  in  writing, 
directed  to  the  Chief  Registrar  of  the  Court  of 
Bankruptcy,  stating  what  proceedings,  on  what 
trial,  and  the  time  when  and  where  such  pro- 
ceedings are  reqtiired  to  be  produced,  shall  be 
left  by  the  party,  or  his  attorney  or  agent,  re- 
quiring the  production  of  such  proceedings,  a 
reasonable  time  before  such  triu,  at  the  office 
of  the  Chief  Registrar  of  the  Court  of  Bank- 
ruptcy in  Basinghall  Street,  together  with  such 
reasonable  expenses  as  is  now  by  law  required 
upon  service  of  a  subpcona  to  a  witness  in  an 
action  at  law:  Provided  always,  that  upon 
such  notice  being  left  as  aforesaid,  the  per- 
sonal attendance  of  such  Chief  Registrar  shall 
not  be  required ;  but  any  proceedings  in  bank- 
ruptcy or  in  cemone  bonorum  required  to  be 
produced  by  such  notice  as  aforesaid,  for  the 
pufpose  or  being  given  in  evidence  on  the 
trial  of  any  action  at  law,  shall  and  may  be 
produced  by  any  clerk  of  such  Chief  R^trar, 
by  him  deputed  in  that  behalf. 

The  preceding  are  the  new  clauses,  and  the 
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following  are  nearly  the  same  as  appeared  in 
the  former  bill : 

26.  If  debt  not  paid  after  final  judgment, 
defendant  to  be  taken  before  Commissioner  to 
be  examined  touching  his  property. 

27-  Senrice  of  summonses. 

2H.  Judge  may  assign  such  defendant's  pro- 

Serty  to  trustee  for  payment  of  the  judgment 
ebt. 

29.  Trustee  to  dispose  of  the  prooerty  in 
discharge  of  plaintifPs  judgment,  and  to  pay 
over  the  surplus  (if  any)  to  the  defendant. 

30.  Property  assigned  to  trustee  to  vest  in 
his  successor. 

31.  Appeal  to  Court  from  which  judgment 
issued. 

32.  Attachments. 

33.  Sheriff  to  deliver  the  execution  to  the 
par^  suing  out  iud^ment. 

34.  In  case^flhenff  prevented  making  exe- 
cution by  any  existing  incumbrance,  he  may 
iDouire  into  the  nature  of  such  incumbrance, 
and  the  interest  thereunder. 

35.  Transfer  of  stock  belonging  to  persons 
against  whom  judgment  is  obtained. 

36.  Sheriff  empowered  to  seize  all  obliga- 
tions and  securities  belonging  to  judgment 
debtor. 

37.  Debtors  willing  to  satisfy  their  creditors 
to  the  amount  of  their  assets,  to  present  peti- 
tiqn  to  Commissioner. 

38.  Person  appointed  by  Commissioner,  em- 
powered to  seize  concealed  property. 

39.  Person  appointed  by  the  Commissioner, 
empowered  to  break  open  premises  belonging 
to  petitipner,  in  order  to  secure  concealed  pro- 
perty. 

40.  Warrants  of  seizure  in  Scotland  to  be 
backed  by  Judge  Ordinary,  or  Justice  of  the 
Pe^cc. 

41.  Search  warrants  may  be  ^nted. 

42.  Notice  of  petition  to  be  mserted  in  the 
London  Gazette. 

43.  Proof  of  debts. 

44.  Persons  being  sureties  for  any  debt  of 
the  debtor;  and  having  paid  the  debt  or  any 
part  thereof,  to  be  entitled  to  prove  their 
debts  in  the  same  way  as  other  creditors. 

45.  Obligees  in  bottomry  bonds  allowed  to 
claim  alter  contingency  shall  have  happened. 

46.  Annuity  creditors  entitled  to  prove  for 
value  of  such  annuity. 

47.  Annuity  creditors  not  to  sue  collateral 
securities  until  they  have  proved  against  the 
debtor. 

48.  Commissioner  to  set  the  value  upon  con- 
tingency debts  in  casei^  where  contingency  has 
not  happened. 

.  49.  Holders  of  promissory  notes  whereon 
interest  is  not  reserved,  entitled  to  prove  in- 
terest. 

50.  Creditors  entitled  to  prove  for  the  costs 
they  have  been  put  to  in  any  action  agunst  any 
debtor,  wherein  they  have  obtuned  judgment. 

51.  If  assi^ees  consider  anv  debt  proved 
under  commission  not  to  be  aue,  they  may 
make  representation  thereof  to  the  Court. 

52.  IKliere  petitionbg  debtors  have  con- 


veyed or  pledged  any  deeds  upon  condition  of 
redemption,  assignees  may  tender  performance 
as  fully  as  debtor. 

53.  Persons  having  given  credit  upon  valu- 
able consideration  not  due  when  petition  filed, 
entitled  to  prove  as  other  creditors. 

54.  Lord  Chancellor  to  appoint  official  as- 
signees. 

55.  Assignees  of  petitioning  debtors'  estate 
to  act  with  official  assignee. 

56.  In  case  of  death  or  resignation  of  any  of 
such  assignees.  Commissioners  to  appoint  a 
new  assignee. 

57.  Actions  not  to  abate  by  death  or  resig- 
nation of  assignee. 

58.  After  debtor's  petition  presented,  estate 
present  and  future  to  vest  in  assignees. 

59.  Debtor's  estate  to  vest  in  assignees  with- 
out conveyance. 

60.  Registering  transfers  of  property. 

61.  For  preventing  fraudulent  transfers  by 
debtors. 

62.  For  preventing  fraudulent  extents. 

63.  Sequestration  for  debts  of  beneficed 
clergymen  and  curates. 

64.  Transfer  of  government  stocks,  &c.  be- 
loiuj^ff  to  debtors. 

65.  In  cases  where  persons  petitioning  are 
entitled  to  any  lease  or  agreement. 

66.  Assignees  may  exercise  all  powers  vested 
in  debtor  for  benefit  of  creditors. 

67.  Sale  of  copyhold  or  customary  lands. 
6S.  Persons  buying  such  copyhold  or  cus- 

tomary  lands  to  compound  with  the  lords  of 
the  manors  before  they  enter  into  possession. 

69.  Commissioner  may  issue  summons  for 
attendance  of  debtor  havmg  petitioned. 

70.  Commissioner  empowered  to  summon 
persons  supposed  to  possess  property  belong- 
ing to  petitioning  debtor. 

71*  Commissioner  may  examine  such  person 
on  their  appearance. 

72.  Witnesses  summoned  allowed  expenses. 

73.  Commissioner  may  summon  w)fe  of 
debtor  against  whom  judgment  is  entered  up. 

74.  Commissioner  in  warrant  of  commit- 
ment for  not  answering  any  question,  tp  spe- 
cify the  question. 

75.  In  cases  of  actions,  the  Judge  to  inspect 
the  whole  of  the  examination  of  party  com- 
mitted, if  required  so  to  do. 

76.  Penalty  on  gaolers  allowing  debtors 
committed  to  their  charge  to  escape. 

77*  Penalty  for  fraudulently  concealing  pro- 
perty after  j  udgmept. 

78-  Allowance  may  be  made  to  petitioning 
debtor. 

79.  If  petitioning  debtor  has  agreed  for 
purchase  of  estates,  assignees  not  forced  to 
complete,  unless  they  deem  fit. 

80.  Proceedings  under  the  act  not  liable  to 
stamp  duty. 

81.  Actions  against  persons  appointed  by 
Commissioner  before  choice  of  assignees. 

82.  Limitation  of  actions. 

83.  Assignees  to  keep  account  of  petitioning 
debtors. 

S4.  Commissioners  may  invest  money  in  go- 
vernment securities. 
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85.  Accounts  of  petitioning  debtor  to  be 
audited  at  a  public  meeting.  i 

86.  Dividends. 

87.  Creditors  having  security  or  having  made 
attachment,  to  receive  only  a  rateable  propor- 
tion of  their  debt. 

88.  Assignees  may  compound  with  debtors, 

89.  Mutual  debts. 

90.  Certificates  to  be  granted  to  debtors. 

91.  Certificates  to  be  signed  by  four-fifths  of 
creditors. 

92.  Commissioner  to  have  proof  of  signa- 
ture of  creditors. 

93.  Regulation  aa  to  per  centage  allowance 
to  creditor. 

94.  Regulation  to  allowances  in  cases  of 
joint  petitions. 

95.  No  bankrupt  entitled  to  allowance  who 
has  lost  by  gaming  in  one  day  twenty,  or 
within  one  year  two  hundred  pounds. 

96.  Courts  empowered  to  summon  before 
them  any  person  capable  of  giving  evidence, 
and  to  require  production  of  books,  &c. 

97.  Commissioners  empowered  to  hear  and 
determine  matters  in  bankruptcy. 

9S,  Persons  summoned  refusing  to  give  evi- 
dence, liable  to  imprisonment. 

99.  All  fraudulent  contracts  in  order  to  ob- 
tun  signature  of  creditors  to  be  void. 

100.  Appeal  from  decision  of  Commissioner. 

101.  In  cases  of  petitions  by  firms  or  part- 
nerships. 

102.  Surplus  to  be  repaid  to  petitioner. 

103.  Penalty  for  obtaining  goods  under  false 
pretences. 

104.  For  preventing  fraudulent  grants  by 
debtors. 

105.  Penalty  on  petitioner  fraudulently  re- 
moving property. 

106.  Penalty  on  persons  guilty  of  perjury. 

107.  Penalty  for  making  false  accounts  or 
statements. 

108.  Penalty  on  debtors  absconding. 

109.  Indictment  for  ofiences. 

1 1 0.  Court  may  order  prosecutor's  expenses 
to  be  paid. 

111.  Doing'  away  with  arrest  for  debt,  ex- 
cept where  debtors  are  about  to  abscond. 

112.  Persons  arresting  a  debtor  to  prove 
debtor  was  about  to  abscond. 

113.  Prisoners  now  in  custody  on  mesne 
process  to  be  discharged. 

114.  Prisoners  in  custody  on  judgments  en- 
titled to  their  discharge. 

115.  Prisoners  in  charge  in  execution  for 
damages,  not  discharged  for  the  debt  or  da- 
mages. 

116.  PUdntiff  recovering  judgment,  em- 
powered to  issue  writ  of  capias  ad  iatit/iicien- 
dum. 

1 17.  On  affidavit  of  a  debt  of  20/.,  and  that 
it  is  believed  the  debtor  will  abscond,  a  Com- 
missioner or  Justice  of  the  Peace  may  issue  a 
warrant  for  his  apprehension. 

118.  Warrant  null  and  void,  unless  suit  be 
commenced  for  the  recovery  of  debt  within 
four  days  after  obtaining  it. 

119.  Property  of  debtors  to  remain  liable 
notwithstanding  arrest. 


120.  Sheriff  may  discharge  debtors  upon 
their  entering  into  recognizances,  mth  suffi* 
cient  sureties. 

121.  Person  arrested  to  remain  in  custody 
until  after  examination. 

122.  Construction  of  act. 

123.  Commencement  of  act. 


NEW  FORMS  OF  AFFIDAVITS 

OF  ACKNOWLEDGMENTS  OF  DEEDS 

UNDER  THE  FINE  AND  RECOVERY 

ACT. 


No.  1, 


Form  of  Affidavit  verifying  the  Certificate  of 
Acknowledgment,  taken  in  pursuance  of  the 
Act  of  Parliament,  to  be  made  by  an  Attor^ 
ney,  (not  being  a  Commissioner  taking  the 
Acknowledgment, ) 

In  the  Common  Pleas. 

A.  B»,  of  ,  in  the 

of  ,  gentleman,  one  of  the  at^ 

tomeys  [or  solicitors]  of  the  Court  of 

,  maketh  oath,  and  saith,  that  he  knows 
E.  F.  the  wife  of  F.  F.,  in  the  certificate 
hereunto  annexed,  mentioned :  And  that  the 
acknowledgment  therein  mentioned  was 
made  by  the  said  E,  F,  and  the  certificate 
signed  by  G.  H,,  of  ,  in  the 

of  ,  gentleman,  and 

/.  K.,  of  ,  in  the  of 

,  gentleman,  the  Com- 
missioners in  the  said  certificate  mentioned, 
on  the  day  and  year  therein  mentioned,  at 

,  in  the 
of  . ,  in  the  presence  of  this 

deponent :  And  that  at  the  time  of  making 
such  acknowledgment,  the  said  E.  F,  was 
of  full  age  and  competent  understanding  : 
And  that  the  said  E.  F,  knew  the  said  ac- 
knowledgment was  intended  to  pass  her 
estate  in  the  premises  respecting  which  such 
acknowledgment  was  made :  and  this  depo- 
nent further  saith,  that  to  the  best  of  this 
deponent's  knowledge  and  belief,  the  said 
G.  H.  or,  [J.  K,']  one  of  the  said  Commis- 
sioners,  is  not  in  any  manner  interested  in 
the  transaction  giving  occasion  for  such  ac* 
knowledgment,  or  concerned  therein  as 
attorney,  solicitor,  or  agent,  or  as  derk  to 
any  attorney,  solicitor,  or  agent  so  inte- 
rested or  concerned:  And  this  deponent 
further  saith,  that  previous  to  the  said  E.  F. 
making  the  said  acknowledgment,  he  this 
deponent  enquired  of  her  the  said  E,  F, 
whether  she  intended  to  give  up  her  interest 
in  the  estates  in  respect  of  which  each  ic- 
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knowledgment  was  taken  iKrithoat  having 
any  provision  made  for  her,  in  lieu  of,  or  in 
return  for,  or  in  consequence  of  her  so 
giving  up  her  interest  in  such  estates  :  And 
that  in  answer  to  such  inquiry,  the  said 
JS  F.  declared  that  she  did  intend  to  give 
up  her  interest  in  the  said  estates,  without 
having  any  provision  made  for  her  in  lieu 
of,  or  in  return  for  or  in  consequence  of 
her  so  giving  up  such  her  interest,  of  which 
declaration  of  the  said  E.  F.  this  deponent 
has  no  reason  to  doubt  the  truth ;  and  he 
▼erily  believes  the  same  to  be  true ;  {or  de- 
clared that  a  provision  was  to  be  made  for 
her  in  consequence  of  her  giving  up  such 
her  interest  in  the  said  estates:  And  this 
deponent  further  saith,  that  before  her 
acknowledgment  was  so  taken,  he  was  sa- 
tisfied, and  does  now  verily  believe  that 
such  provision  has  been  made  by  deed  (or 
writing)  (or  that  the  terms  thereof  have  been 
reduced  into  writing}  and  that  such  deed, 
{or  writing)  has  been  produced  to  the  said 
Commissioners :]  And  lastly,  this  deponent 
eaith,  that  in  the  deed  acknowledged  by  the 
said  S.  F.  the  premises  wherein  she  is  stated 
to  be  interested,  are  described  to  be  in  the 
parish  [or  place]  of  {or  parishes, 

cr  places  of  and  ]  in  the 

county  of  {or  counties  of 

as  the  case  may  he,"] 
Sworn,  &c. 

No.  2. 

Form  of  Affidavit  verifying  the  Certificate 
of  Acknowledgment  taken  in  pursuance  of 
the  Act  of  Parliament^  to  be  made  by  a 
third  party,  {either  an  attorney  or  not^) 
and  by  an  attorney  (not  being  a  Commis- 
sioner taking  the  Acknowledgment). 

In  the  Ck>mmon  Fleas. 

A,  JB.  of  ,  in  the  county  of  , 

{state  trade,  profession,  or  caliingt]  and 
C  Z>.  of  ,  in  the  county  of  , 

gentleman,  one  of  the  attomies  {or  solici- 
tors] of  the  Court  of  ,  severally 
make  oath  and  say:  and  first,  this  deponent 
A,  B.  for  himself,  maketh  oath,  and  saith, 
that  he  knows  E.  F.  the  wife  of  F.  F.,  in 
the  certificate  hereunto  annexed,  mentioned: 
And  that  at  the  time  of  making  such  ac- 
knowledgment, the  said  E,  F.  was  of  full 
age :  And  the  said  C.  D,  for  himself,  maketh 
oath  and  saith,  that  the  acknowledgment 
in  the  said  certificate  mentioned,  was  made 
by  the  said  E,  F.,  and  the  certificate  signed 
by  (r.  H*,  of  ,  in  the 
of  ,  gentleman,  and  /,  K,,  of 
in  the                of 


gentleman,  the  Commissioners  in  the  said 
certificate  mentioned,  on  the  day  and  year 
therein  mentioned,  at  ,    in  the 

of  ,  in  the  presence  of  this  depo- 

nent :  And  that  at  the  time  of  making  such 
acknowledgment,  the  said  E,  F.  was  of 
competent  understanding;  and  that  the 
said  E,  F,  knew  the  said  acknowledgment 
was  intended  to  pass  her  estate  in  the  pre- 
mises respecting  which  such  acknowledg- 
ment was  made:  And  this  deponent  the 
said  CD,,  for  himself,  further  saith,  that 
to  the  best  of  this  deponent*s  knowledge 
and  belief,  the  said  G,  H.,  (or  /.  K.)  one 
of  the  said  Commissioners,  is  not  in  any 
manner  interested  in  the  transaction  giving 
occasion  for  such  acknowledgment,  or  con- 
cerned therein  as  attorney,  solicitor,  or 
agent,  or  as  clerk  to  any  attorney,  solicitor, 
or  agent  so  interested  or  concerned  :  And 
this  deponent  the  said  C.  D.,  for  himself 
further  saith,  that  previous  to  the  said  E.  F, 
making  the  said  acknowledgment,  he  this 
deponent  inquired  of  her  the  said  E,  F., 
whether  she  intended  to  give  up  her  interest 
in  th6  estates  in  respect  of  which  such  ac- 
knowledgment was  taken,  without  having 
any  provision  made  for  her  in  lieu  of,  or  in 
return  for,  or  in  consequence  of  her  so 
giving  up  her  interest  in  such  estates ;  and 
that  in  answer  to  such  inquiry,  the  said 
E,  F.  declared,  that  she  did  intend  to  give 
up  her  interest  in  the  said  estates,  with- 
out having  any  provision  made  for  her 
in  lieu  of,  or  in  return  for,  or  in  conse- 
quence of  her  so  giving  up  such  her  interest, 
of  which  declaration  of  die  said  E.  F,,  this 
deponent  has  no  reason  to  doubt  the  truth ; 
and  he  verily  believes  the  same  to  be  true  ; 
{or  declared  that  a  provision  was  to  b^ 
made  for  her  in  consequence  of  her  giving 
up  such  her  interest  in  the  said  estates : 
And  this  deponent  C.  2>.,  for  himself,  further 
saith,  that  before  such  acknowledgment 
was  so  taken,  he  was  satisfied,  and  does 
now  verily  believe  that  such  provision  has 
been  made  by  deed  (or  writing,)  (or  that 
the  terms  lihereof  have  been  reduced  into 
writing;)  and  that  such  deed  (or  writing) 
has  been  produced  to  the  said  Commis- 
sioners :]  And  lastly,  the  said  C.  D.  for 
himself  further  saith,  that  in  the  deed  ac- 
knowledged by  the  said  E,  F,,  the'  pre- 
mises wherein  she  is  stated  to  be  interested, 
are  described  to  be  in  the  parish  {or  place] 
of  ,  {or  parishes  or  places  of        , 

and  >  ]  in  the  county  of  , 

{or  counties  of  ^  as  the  case  may 

be.-] 

Sworn,  &c« 
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No.  S. 

Form  of  Affidavit  verifying  the  Certifieqte  of 
Acknowledgment  to  be  made  by  one  of  the 
Commissioners  taking  the  Acknowledgment 
(such  Commissioner  not  being  interested  in 
the  transaction  giving  occasiqn  for  such 
Acknowledgment,  or  concerned  therein  as 
the  Attorney,  Solicitor,  or  Agent,  or  as 
Clerk  to  any  Attorney,  Solicitor,  or  Agent, 
so  interested  or  ooncemed). 

In  the  Common  Fleas. 

A.  B.,  of  ,  in  the  of  , 

gentleman,  one  of  the  attorneys  [or  solici- 
tors] of  the  Court  of  ,  and  one  of 
the  Commissioners  mentioned  in  the  certi- 
ficate hereunto  annexed,  maketh  oath  and 
saith,  that  he  knows  E.  F.  the  wife  of 
F.  F.,  in  the  said  certificate  mentioned,  and 
that  tlie  acknowledgment  therein  mentioned 
was  made  by  the  said  E,  F,,  and  the  certi- 
ficate signed  by  this  deponent  and  C.  D., 
of  ,  in  the  county  of  ,  gentle- 
man, the  other  Commissioner  in  the  said 
certificate  mentioned,  on  the  day  and  year 
therein  mentioned,  at  ,  in  the 
of  ,  in  the  presence  of  this  depo- 
nent, and  that  at  the  time  of  making  such 
acknowledgment  the  said  E,  F.  was  of  fuU 
age  and  competent  understanding,  and  that 
the  said  E.  F,  knew  the  said  acknowledg- 
ment was  intended  to  pass  her  estate  in  the 
premises  respecting  which  such  acknow«>< 
ledgment  was  made:  And  this  deponent 
furtiier  saith,  that  he,  this  deponent,  is  not 
in  any  manner  interested  in  tlie  transaction 
giving  occasion  for  sudi  aoknowledgment, 
or  concerned  therein  as  attorney,  solicitor, 
or  agents  or  as  derk  to  any  attorney,  soli- 
dtor,  or  agent,  so  interested  or  concerned : 
And  this  deponent  further  saith,  that  pre- 
vious to  the  said  E,  F,  making  the  said 
acknowledgment  he,  this  deponent,  in- 
quired of  the  said  E.  F.  whether  she  in- 
tended to  give  up  her  interest  in  the  estates 
in  respect  of  which  such  acknowledgment 
was  taken  without  having  any  provision 
made  for  her  in  lieu  of,  or  in  return  for,  or 
in  consequence  of  her  so  giving  up  her  in- 
terest  in  such  estates,  and  that  in  answer  to 
such  inquiry,  the  said  E.  F.  declared  that 
she  did  intend  to  give  up  her  interest  in 
the  said  estates  without  luiving  any  provi- 
sion made  for  her  in  lieu  of,  or  in  return 
for,  or  in  consequence  of  her  so  giving  up 
such  her  interest,  of  which  declaration  of 
the  said  E,  F,  this  deponent  has  no  reason 
to  doubt  the  truth,  and  he  verily  believes 
the  svne  to  be  true :  [Or,  declared  that  a 
provision  was  to  be  made  for  her  in  conse- 


quence of  her  giving  up  such  her  interest  in 
the  said  estates :  And  this  deponent  further 
saith,  that  before  her  acknowledgment  was 
so  taken,  he  was  satisfied,  and  does  now 
verily  believe  that  such  provision  has  been 
made  by  deed  (or  writing),  (or  that  the 
the  terms  thereof  have  been  reduced  into 
writing),  and  that  such  deed  (or  vnriting) 
has  been  produced  to  the  said  Commission- 
ers :]  And  lastly  thb  deponent  saith,  that 
in  the  deed  acknowledged  by  the  said  JET.  F. 
the  premises  wherein  she  is  stated  to  be  in- 
terested are  described  to  be  in  the  parish 
[or  place]  of  ,  [or  parishes  or  places 

of         and  ,]  in  the  county  of  , 

[or  counties  of  ,  as  the  case  may  heJ] 

Sworn,  &c. 

No.  4. 

Form  of  Affidavit  verifying  the  Certijieate  of 
Acknowledgment,  in  pursuance  of  the  Act 
of  Parliament,  to  be  made  by  a  third  Party 
(either  an  Attorney  or  not),  and  by  a  Com- 
missioner (not  being  interested  or  couf 
cerned). 

In  the  Common  Fleas. 

A,  B.,  of  ,  in  the  of  , 

[state  the  trade,  profession,  or  calling,']  and 
G,  H.,  of  ,  in  the  of  , 

gentleman,  one  of  the  attorneys  [or  solici- 
tors] of  the  Court  of  ,  and  one  of 
the  Commissioners  mentioned  in  the  certi- 
ficate hereunto  annexed,  severally  make 
oath  and  say ;  and  first,  this  deponent^  A» 
B.,  for  himself  maketh  oath  and  saith,  that 
he  knows  E.  F.  the  wife  of  F.  F.,  in  the 
certificate  hereunto  aimexed  mentioned,  and 
that  at  the  time  of  making  such  acknow- 
ledgment the  said  E.F^vraB  of  fiill  age: 
And  the  said  G.  H.,  for  himself  maketh 
oath  and  saith,  that  the  acknowledgment  in 
the  said  certificate  mentioned  was  made  by 
the  said  E.  F.,  and  the  certificate  signed  by 
this  deponent  and  J,  K,,  of  ,  in  tiie 
of  ,  gentleman,  the  Com- 
missioners in  the  said  certificate  mentioned, 
on  the  day  and  year  therein  mentioned,  at 
,  in  the  of  ,  in  die 
presence  of  this  deponent,  and  that  at  the 
time  of  making  such  acknowledgment  the 
said  E.  F.  was  of  competent  understanding, 
and  that  the  said  E.  F.  knew  the  said 
acknowledgment  was  intended  to  pass  her 
estate  in  the  premises  respecting  which  such 
acknowledgment  was  made:  And  tiiis  de- 
ponent, the  said  G.  H„  for  himself  farther 
saith,  that  he,  this  deponent,  one  of  the 
said  Commissioners,  is  not  in  any  manner 
interested  in  the  transaction  giving  coca- 


AJUaviti  under  the  Fine  and  Recovery  Act. "^Transfer  of  Property  Bill.  1 69 


sion  for  such  acknowledgment,  or  concerned 
therein  as  attorney,  eolicitor,  or  agent,  or  aa 
clerk  to  any  attorney,  solicitor,  or  agent 
so  interested  or  concerned :  And  this  depo- 
nent, the  said  G.  H.,  for  himself  further 
saith,  that  previous  to  the  said  E.  F,  mak- 
ing the  said  acknowledgment,  he,  this  de- 
ponent, inquired  of  her  the  said  E.  F. 
whether  she  intended  to  give  up  her  interest 
in  the  estates  in  respect  of  which  such 
acknowledgment  was  taken  without  having 
any  provision  made  for  her  in  lieu  of.  or  in 
retom  for,  or  in  consequence  of  her  so  ^ving 
up  her  interest  in  such  estates,  and  that  in 
answer  to  such  inquiry,  the  said  E,  F,  de- 
clared that  she  did  intend  to  give  up  her 
interest  in  the  said  estates  without  having 
any  provision  made  for  her  in  lieu  of,  or  in 
return  for,  or  in  consequence  of  her  so  giving 
up  such  her  interest,  of  which  declaration  of 
tiie  said  E,  F,  this  deponent  has  no  reason 
to  douht  the  truth,  and  he  verily  helieves 
the  same  to  he  true :  [Or,  declared  that  a 
provision  was  to  he  made  for  her  in  conse- 
quence of  her  giving  up  such  her  interest  in 
the  said  estates :  And  this  deponent,  G.  H., 
for  himself  further  saith,  that  before  her  ac- 
knowledgment was  so  taken  he  was  satis- 
fied, and  does  now  verily  believe  that  such 
provision  has  been  made  by  deed  (or  writ- 
uig)f  (or  that  the  terms  thereof  have  been 
reduced  into  writing),  and  that  such  deed 
(or  writing)  has  been  produced  to  this  de- 
ponent and  the  said  /.  J^.,  the  other  Com- 
misuoner :]  And  lastly,  the  said  G.  H.  for 
himself  further  saith,  that  in  the  deed  ac- 
knowledged by  the  said  E,  F,,  the  pre- 
mises wherein  she  is  stated  to  be  interested 
are  described  to  be  in  the  parish  [or  place] 
of  •  in  the  county  of  , 

[o^  the  case  may  be"]. 
6wom,  &c. 


The  affidavits  most  be  written  on  parch- 
ment, with  a  2s*  6d»  stamp,  and  sworn  be- 
fore a  Commissioner  of  the  Court  of  Com- 
mon Fleas,  or  a  Judge  of  that  Court. 

The  form  of  certificate  (which  must  also 
be  written  on  parchment)  is  set  out  in  the 
act  of  parliament. 

TRANSFER  OF  PROPERTY  BILL. 


Thx  first  material  change  which  this  bill 
proposes  to  effect  is  the  abolition  of  the 
JLeaee  for  a  Year.  We  have  not  heard 
what  the  Chancellor  of  the  Exchequer  says 
to  the  loss  which  the  stamp  revenue  will 
sufitain  by  the  change  y  but  the  diminution 


it  will  occasion,  has,  in  many  instances, 
prevented  the  carrying  of  measures  quite  as 
material  as  the  present  proposal. 

With  regard  to  the  legal  effect  of  the 
abolition  of  this  instrument  of  conveyanc- 
ing, we  may  notice  some  particulars  ob- 
served upon  by  Mr.  Martin,  in  his  treatise 
on  Recitals  (which  we  intend  to  review  as 
early  as  possible). 

"  In  Ireland  no  bargain  and  sale  need  be 
made,  for,  b^  the  Irish  statute,  9  Geo.  Il , 
c.  5,  8.  6,  it  18  enacted,  '  That  in  all  cases  the 
recital  of  a  lease  for  a  year  in  the  deed  of  re- 
lease, shall  be  deemed  and  taken  to  be  full 
and  sufficient  eridence  of  such  lease.'  This 
statute  was  rendered  perpetual,  by  the|l  Geo. 
III.,  c.  3,  which  also  enacted,  '  That  in  all 
cases  of  pleading  deeds  of  lease  and  release, 
wherein  it  mav  be  necessary  to  allege  the 
bringing  such  deeds  into  court,  it  shall  be  suf- 
ficient to  allege  the  bringing  into  court  the 
deed  of  release,  in  which  the  recital  of  such 
lease  shall,  to  all  purposes  whatsoever,  be  as 
effectual  as  producmg  the  same.'  In  most  of 
the  colonies  a  bargain  and  sale  is  unnecessary, 
as  freeholds  can  generally  be  conveyed  by  deed 

without  attornment,  or  any  livery  of  seisin. 

•  •  •  • 

"  The  lease  for  a  year  on  the  common  plan, 
derives  its  effect  from  the  statute  of  uses,  and 
amounts  to  a  bargain  and  sale.  The  operation 
of  a  bargain  and  sale  is  to  make  the  bargainor 
seised  to  the  use  of  the  bargainee.  To  this 
use  the  statute  annexes  the  possession.  The, 
bargainee  by  having  this  possession,  is  enabled 
to  take  a  release  of  the  reversion,  which  ope- 
lates  in  the  first  of  the  four  modes  mentioned 
h^  Lord  Coke  for  the  operation  of  releases, 
VIZ. :  by  way  of  enlarging  the  estate  of  the 
lessee.  This  is  the  general  mode  by  which 
conveyances  by  lease  and  release  have  their 
effect.  But  they  cannot  operate  in  this  manner 
when  used  by  a  corporation,  because  a  corpo-^ 
ration  cannot  be  seised  to  a  use ;  and  therefx>re' 
a  lessee,  under  such  a  lease  for  a  year  from  a 
corporation,  would  not  be  within  the  statute 
of  uses,  or  have  the  possession  executed  in 
him  by  it.  It  is  for  this  reason  that  corpora- 
tions  generally  convey  bv  feoffment.  But  as 
it  might  be  apprehended  that  a  feoffment  might 
imply  or  amount  to  a  warranty,  and  in  the 
present  case  no  warranty  is  to  be  taken  from 
the  corporation,  it  did  not  seem  advisable  to 
adopt  that  mode  of  conveyance.  I  have  there- 
fore drawn  the  lease  for  a  year  as  a  common 
law  lease,  and  the  lessee  must  make  an  actual 
entry  on  the  premises,  and  pay  something  in 
part  of  his  rent.  This  gives  him  possession, 
and  then  he  is  enabled  to  accept  the  release." 

llib  latter  extract  is  taken  firom  a  MS. 
note  of  the  late  Mr.  Butler. 

The  next  alteration  we  have  to  notice  is 
that  of  the  intended  abolition  of  Livery  of 
Seisin, — which  appears  to  us  to  be  of  very 
questionable  expediency.    The  effect  wiU 
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be  to  depri^ce  the  feoffment  of  all  its  pecu- 
liar efficacy;  and  in  the  present  state  of  the 
law  it  is  a  mode  of  assurance  wliich  should 
be  preserved,  although  there  are  few  occa- 
sions on  which  it  is  resorted  to. 

By  the  5th  clause  it  is  intended  to  com- 
pel every  writing  in  execution  of  a  power 
of  appointment  to  be  attested.  Now  this 
will  be  very  inconvenient  in  a  large  class  of 
trust  cases,  where  a  married  woman  exer- 
cising her  power  over  the  dividends  of 
money  in  the  fiinds,  usually  directs  the 
trustees,  by  a  letter,  to  pay  or  appropriate 
them  in  such  way  as  she  thinks  proper. 
According  to  the  present  bill,  she  must  call 
in  a  witness  to  attest  her  signature  on  everj 
occasion,  and  this  may  frequently  be  very 
inconvenient,  and  sometimes  defeat  the  very 
object  of  her  possessing  uncontrolled  power 
over  her  income. 

By  one  of  the  clauses  (the  7th)  the  hus- 
band is  to  be  allowed  to  make  a  conveyance 
to  his  wife  without  the  intervention  of  a 
trustee.  This,  in  the  cases  to  which  it  is 
intended  to  apply,  will  save  some  expense 
.and  trouble ;  but  it  is  obvious  that  provi- 
sion should  also  be  made  for  the  convey- 
ance by  the  wife  to  the  husband. 

We  have  thus  pointed  out  those  parts  of 
the  bill  which  appear  to  require  reconsi- 
deration ;  and  the  rest  of  its  provisions  we 
incline  to  think  will  be  genersily  beneficial, 
and  remove  some  difficulties  and  incon- 
veniences in  practice,  which  had  been  long 
experienced. 

With  respect,  however,  to  the  general 
policy  of  altering  or  abridging  the  settled 
forms  of  Conveyancing,  we  cannot  do  better 
than  quote  the  observations  contained  in  the 
First  Real  Property  Report  (App.  506)  : 

*'  At  present  every  word  which  is  usually  con- 
tuned  in  a  deed  has  received  a  settled  construc- 
tion ;  and  the  different  parts  are  usually  arranged 
in  a  similar  order,  so  that  any  one  accustooiedto 
the  practice  of  conveyancing  can,  in  an  instant, 
refer  to  the  words  upon  which  any  question 
may  arise,  and  discover,  without  nesitation, 
the  whole  extent  and  operation  of  the  instru- 
ment. The  dispatch  and  certainty  which  are 
obtained  by  this  adherence  to  form,  are  too 
valuable  to  be  sacrificed ;  and  it  is  this  consi- 
deration which  prevents  a  counsel  from  feeling 
himself  justified  in  omitting  or  improving  some 
parts  ot  deeds  which  are  acknowledged  to  be 
useless  or  obsolete ;  he  is  aware  that  the  diffi- 
culties which  would  arise  from  the  want  of 
uniformity,  the  doubts  which  the  unusual  ap- 
pearance of  his  deeds  would  create,  and  the 
confusion  which  would  be  occasioned  if  every 
one  were  to  prepare  deeds  in  a  different  man- 
ner, are  of  much  more  importance  than  the 
trouble  and  expense  which  are  caused  by  a  few 
unnecessary  expressions." 


SUPERIOR  COURTS. 


Eorlr  CtancrlUir'itf  Court. 

JURISDICTION. — INJUNCTION. 

7%i#  Court  hasjurudiction  to  restrain  partiet, 
defendants  in  a  euit,from  ttrinffinff  an  ac- 
tion in  the  Cuurte  of  Law  in  Ireland  upon 
a  (fill  of  ejpchttnge  which  i#  the  euyect  of 
the  wit  in  this  Court. 

Mr.  Rol/e  appeared  in  support  of  a  motion 
to  dissolve  an  injunction  granted  by  the  Ftce 
Chancellor,  restraining  the  defendants  from 
proceeding  in  an  action  which  thev  had  com- 
menced a^^ainst  the  plaintiff,  in  Ireland,  on  a 
bill  of  exchange.*  The  object  of  the  suit  was 
for  the  purpose  of  having  this  bill  delivered 
up,  on  the  ground  that  it  had  been  given  by 
the  plaintiff  in  the  payment  of  a  gaming  debt, 
and  was  therefore  illegal  in  its  origin.  An 
action  at  law  had  been  brought  in  this  coun- 
try, which  was  restrained  by  the  common  in- 
junction obtained  as  of  course.  Another  ac- 
tion had  been  brought  in  Ireland, — ^the  plaintiff 
apniied  to  have  that  action  re;strained;  and 
although  that  could  not  be  done  by  the  Court 
in  the  form  in  which  it  was  prayed,  the  Ftce 
Chancellor  granted  an  injimction  which  had 
the  same  effect,  by  restraming  the  defendants 
from  bringing,  or  proceeding  with,  any  action 
at  law  whatever,  on  the  bill  of  exchange.  The 
defendants  insisted  that  they  had  become  the 
holders  of  the  note  or  bill,  by  having  dis- 
counted it  in  the  way  of  their  business  as  wine 
merchants,  for  a  valuable  consideration,  and 
without  notice  that  the  debt  was  in  any  res- 
pect disputable. 

The  Stdicitor  General  and  Mr.  Bagehtnte 
opposed  the  motion. 

^  The  Lord  Chancellor, — This  is  a  motion  to 
dissolve  an  injunction  which  was  granted  to 
prevent  an  action  at  law,  in  Ireland,  on  a  bill 
of  exchange  for  lOOW.,  lost  at  play  bv  the 
plaintiff  to  a  person  of  the  name  of  Atdfidge, 
and  given  to  the  defendants,  respectable  wine 
merchants  in  London.  They  had  dealings  with 
a  person  of  the  name  of  Brooks,  who  having 
occasion  for  some  money,  sent  them  this  bill  to 
be  discounted  for  him,  by  giving  him  70(1/.  in 
money  and  300/.  worth  of  wine.  It  appears 
that  the  wine  was  never  delivered.  Now,  a 
party  consenting  to  take  goods  in  discount  or 
part  discount  of  a  bill,  and  not  demanding 
nioney  for  the  whole,  betrays  his  own  suspi- 
cions of  the  bill ;  and  the  party  who  takes  the 
bill  under  such  circumstances,  is  bound  to 
make  inquiry  as  to  how  it  was  obtained.  If  he 
takes  it  without  such  inquiry  he  does  so  at  his 
own  peril,  the  loss  falling  on  him  for  not  fol- 
lowing up  his  reasonable  suspicions  with  pro- 
per inquiry.  That  is  the  principle  laid  down 
in  the  discussions  on  matters  of  this  sort  in 
Guildhall — ^it  is  on  that  principle  mercantile 


•  Sec  7  L.  O.  234. 
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men  acquiesce,  and  paper  credit  ia  secure. 
The  circumstances  under  which  this  bill  was 
offered  should  have  excited  suspicion  in  the 
minds  of  Messrs.  Soulbys,  and  they  ou^ht  to 
have  asked  Brooks  how  be  |(ot  the  bill.    Brooks 
does  not  make  any  affidavit  of  his  own,  nor 
does  he  join  in  the  affidavit  of  the  defendants, 
so  that  it  is  to  be  presumed  the  case  made  by 
the  bill  is  true.    The  Messrs.  Soulbys,  in  their 
affidavit,  swear  that  they  knew  nothin|2^  at  the 
time  (1831)  that  they  received  the  bill,  of  its 
being  given  in  payment  of  a  gaming  debt. 
They  did  not  swear  that  they  did  not  after- 
wards learn  that  it  was  so  given ;  that  is,  when 
ihej  made  due  inquiry.    All  would  be  clear  in 
their  favor,  except  the  one  feature  in  the 
transaction;    that  is,  taking  the  bill  under 
most  suspicious  circumstances  without  making 
inquiry.    As  to  the  second  point  in  this  case, 
namely,  the  preventing  an  action  on  the  bill  in 
Ireland,  there  is  no  doubt  but  this  Court  has 
jurisdiction  to  restrain  it.    The  injunction  is 
not  directed  to  the  Court  in  Ireland,  but  to 
the  party  to  the  suit  here.    The  Courts  in  Ire- 
land will  ejt  comitate  attend  to  the  injunction. 
No  complaint  can  be  made  here  of  any  Court 
in  Ireland  for  any  violation  of  the  injunction ; 
but  any  violation  of  it  by  the  party  will  be 
attended  to  and  punished.   His  Lordship  cited 
and  commented  on  the  case  of  Love  ana  oikers 
Y.  Baker, ^  reported  in  2d  Freeman  and  1st 
Chancery  Cases,  and  observed,  that  it  was 
clear  from  that  case  that  the  Court  had  no 
scruple  to  extend  its  jurisdiction.    Lord  Ch- 
rendon  restrained  an  action  in  a  foreign  Court, 
and  there  are  two  cases  in  Mr.  Hargreave's 
Collection  to  the  same  effect.    The  case  on 
which  his  Lordship  chiefly  relied,  was  that  of 
Campbell  v.  Houlditcht  in  1820,  in  which  Lord 
JEldon  granted  an  injunction  to  restrain  an 
action  in  a  foreign  Court.    From  a  note  which 
he  had  of  Lord  Eldon's  judgment  there,  it  was 
clear  he  had  paid  great  attention  to  the  point. 
There  was  no  question  more  mistaken  than  this 
one  of  this  Court's  jurisdiction.    If  the  Court 
csLU  compel  a  person  to  assign  property  abroad, 
or  to  bring  home  goods  agreed  on,  or  convey  an 
estate  situate  in  Sark  or  Aldemey,  why  not  also 
restrain  an  action  in  a  foreign  country  ?    Such 
a  jurisdiction  was  exercised  by  this  Court  in 
the  case  of  the  Earl  ofArdglas'v.  Muschampfi 
and  in  the  case  oi  Sir  John  Fryer  v.  Bernard,^ 
it  granted  a  sequestration  against  property. 
The  power  of  enforcing  the  judgments  of  the 
Courts  here  in  Ireland,  and  judgments  of  the 
Courts  of  Ireland  in  this  country,  was  long 
since  abandoned,  but  is  now  the  subject  of 
legislative  consideration.    Let  the  >  ii^ Unction 
be  contmued,  and  the  motion  be  reAued,  with 
costs. 

Lard  Portarlington  v.  Soulbys,  April  16th, 
1834. 


»onir. 


RENEWAL  FINES. 


-APPORTIONMENT. 


^  The  application]  for  an  injunction  there 
was  refused. 
*  1  Vcnu  70—135,       •  2  P.  Wms.  261 . 


In  a  settlement  of  premises,  held  under  re- 
newable leaxes,  it  teas  provided  therein  thai 
the  renewable  fines  should  be  retained  out 
of  the  rents  and  profits  /  and  it  was  ad- 
judged that  the  contribution  of  the  tenants 
under  the  settlement  should  be  in  propor- 
tion to  their  enjoyment  respectively.  In 
the  last  renewal  an  increased  fine  wag 
claimed  on  account  of  the  improved  value 
of  the  premises:  It  was  held,  that  the  es- 
tate of  a  tenant  for  life  who  died  without 
having  the  benefit  of  the  improved  value, 
was  not  liable  to  contribute  to  the  increased 
fine. 

This  was  an  exception  to  the  Master's  re- 
port, under  the  following  circumstances : — By 
the  settlement  made  on  the  marriage  of  the 
late  Lord  Montford  with  the  late  Dowager 
Lady  Montford,  a  house  in  Sevmour  Place, 
held  by  a  lease  renewable  every  fourteen  years 
under  the  Dean  and  Chapter  of  Westminster, 
was  settled,  upon  trust  tor  the  benefit  of  the 
husband  and  wife  for  life,  remainder  to  the 
issue  of  the  marriage ;  and  the  settlement  con- 
tained a  direction  that  the  trustees  should  pro- 
vide, out  of  the  rents  and  profits,  a  fund  for 
the  pavment  of  fines  upon  renewals.  The  late 
Lord  Montford  died  in  1799.  The  trustees 
had  neglected  to  provide  for  the  payment  of 
fines  due  to  the  Dean  and  Chapter  of  West- 
minster  upon  the  renewals ;  and  in  1804,  a  bill 
was  filed  by  the  present  Lord  Montford  against 
the  trustees  of  the  Dowager  Lady  Montford 
and  the  personal  representative  of  the  late 
Lord,  for  the  purpose  of  having  the  renewals 
provided  for  under  a  decree  of  the  Court,  and 
the  proportion  ascertained  in  which  the  ex- 
pense of  renewals  should  be  borne  by  the 
parties  entitled  in  possession  and  in  remainder ; 
and  it  was  decreed  that  the  parties  should  con- 
tribute to  such  expense  in  proportion  to  their 
enjoyment.  In  1810,  an  underlease  of  the 
premises  was  granted  to  the  present  Lord 
Montford,  at  a  rent  of  210/.,  for  twenty-one 
years,  if  the  Dowager  Ladv  Montford  should 
so  long  live;  and  in  the  following  year,  181 1, 
Lord  Montford  executed  a  deed  by  which  he 
assigned  all  his  interest  in  the  premises  to 
trustees,  for  his  wife.  In  1822  the  lease  be- 
came renewable,  and  a  fine  of  1 ,003/.  was  re- 
quired by  the  Dean  and  Chapter,  of  which 
459/.  was  payable  in  respect  of  the  house,  and 
the  remaining  sum  of  544/.  in  respect  of  a  new 
house  which  had  been  built  by  the  assignees 
of  Lord  Montford's  interest,  upon  the  land 
comprised  in  the  settlement,  and  which  they 
hadletatarentof  700/.  ayear.  The  Dowager 
Lady  Montford  died  in  1830,  before  the  under-> 
lease  for  twenty-one  years  expired;  and  al- 
though almost  the  whole  of  the  income  to 
which  she  was  entitled  under  the  setUement 
had  been  retained  by  the  tnuteeatiiereof  for 

•  See  Marlborough  ▼.  Sh^i/Uhury,  7  L.  O. 
316* 
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the  payment  of  fines  for  renewal,  her  estate 
was  now  cidled  upon  to  pay  for  the  increased 
fine  occasioned  by  the  building  of  the  house 
from  which  Lord  Montford,  or  his  assignees, 
alone  received  the  benefit.  The  Master  to 
whom  the  matter  was  referred  reported  that 
her  estate  was  liable  for  the  seven  years  out  of 
the  fourteen,  at  the  expiration  or  which  the 
lease  was  renewable,  to  the  full  extent  of  the 
fine  demanded ;  and  it  was  agunst  this  decision 
that  the  present  exception  was  taken. 

Mr.  Pemherton  having  stated  these  facts, 
submitted,  that  it  was  a  great  hardship  upon 
the  representatives  of  the  Dowager  Lady 
Montford  to  be  called  upon  to  contnbute  to  a 
fine  for  that  part  of  the  premises  from  which 
she  never  received  any  benefit.  All  the  ad- 
vantages and  profits  from  the  new  house 
accrued  to  Uie  present  Lord  Montford,  or  his 
assignees,  and  tney,  in  the  spirit  of  tbe  decree 
heretofore  made,  ought  to  pay  the  fine. 

Mr.  fFigram,  in  support  of  the  Master's 
decision,  contended,  thai  if  the  Dowager  Ladv 
Montford  had  lived  beyond  the  term  tor  which 
the  underlease  was  granted,  she  would  have 
reaped  all  tbe  benefit  of  the  improved  value  of 
the  estate ;  and  that  her  interest  being  increased 
in  value,  by  the  probability  of  such  an  acces- 
sion to  her  income,  her  estate  was  properly 
charged  vnth  the  amount  of  contribution  ap- 
portmned  by  the  Master. 

Mr.  Roife  appeared  for  Lord  Montford. 

The  Master  of  the  Rolls  swd,  that  the  trus- 
tees were  entitled  from  time  to  time  to  retain 
such  a  proportion  of  the  rents  as  would  pro- 
vide for  the  future  fines  which  were  to  be  paid 
by  the  parties  in  proportion  to  their  emoy- 
ment ;  and  that  when  the  annual  value  of  the 
premises  was  increased  from  2tO/.  to  9 10/.,  and 
It  became  necessary  to  retain  a  proportion  of 
the  increased  rent  to  provide  for  a  larger  fine^ 
the  Dowager  Lady  Montford's  estate  could  not 
possibly  be  liable  to  contribute  in  proportion 
to  the  700/.,  which  she  never  enjoyed.  The 
exception  must  therefore  be  allowed. 

Lord  Montford  v.  Lord  Cadogan,  at  West- 
minster,  April  lOth,  1834. 


[Before  the  four  Judges.] 

MANDAMUS. — 8PBCIAL  CASE. — SESSIONS 

PRACTICE. 

Where  a  special  case  has  been  granted  by  the 
sessions,  and  not  brought  up  by  the  party 
who  obtained  it,  the  Court  will  not  grant  a 
mandamus  commanding  the  sessions  to  enter 
continuances  and  hear  the  appeal. 

Rule  nisi  for  a  mandamus  for  the  sessions  to 
enter  continuances  and  hear  an  appeal.  Re- 
gular notice  had  been  given  previous  to  the 
Epiphany  sessions.  By  the  practice  of  the 
sessions,  the  appellant  is  bound  to  produce  the 

Sauper  if  six  days'  notice  is  given.  Appellants 
id  not  produce  the  pauper,  and  the  respond- 
ents prayed  judgment;  on  which  the  appel- 
lants moved  that  the  appeal  might  be  respited 


to  the  next  sessions,  which  was  granted,  on 
hearing  both  sides.  At  the  Easter  sessioiis, 
the  appellants  were  reauired  to  prove  notice 
for  those  sessions,  whicn  had  not  in  fiact  b€«n 
given ;  and  the  Court  decided  against  the  ap- 

Eellants,  but  granted  them  a  case,  whicn, 
owever,  they  did  not  bring  up. 

Milner  cited  Rejt  v.  Lindsetf,  6  M.  &  S. 
379 ;  Rex  V.  Essex,  2  Chitt.  R.  385 ;  Est  parte 
Beche,  3  B.  &  Ad.  704.  As  there  was  a  case 
granted,  no  mandamus  ought  to  go. 

Dundas,  contrh.  Rex  v.  West  Riding  of 
Yorhshire,  3  N.  &  M.  359. 

Denman,  C.  J. — ^We  are  very  unwilling  to 
interfere  with  the  decision  of  the  sessions; 
and  if  the  sessions  have  granted  a  complete 
remedy,  it  seems  strance  to  require  us  to  over- 
rule that  remedy.  That  is  a  very  important 
distinction.  I  think  the  Court  cannot  do  any 
thing  more  proper,  where  there  is  a  doubt  as 
to  the  plan,  than  to  put  it  into  a  case ;  and 
when  that  has  been  done,  a  party  has  waived 
his  right  to  come  here,  and  with  a  high  hand 
ask  for  a  mandamus. 

Taunton,  J.,  concurred. 

fFiUiams,  J. — I  am  of  the  same  opinion. 
The  case  granted  was  a  proper  remedy,  and 
they  ought  to  have  proceraed ;  and  that  being 
so,  there  being  anotner  remedy,  the  mandamus 
ought  not  to  go.  It  is  a  very  laborious  office, 
and  unnecessary  trouble  ought  not  to  be  given. 

Rule  discharged. — Rex  v.  Justices  qfWest 
Riding  of  Yorkshire,  T.  T.  1834.    K.  B.  F.  J. 


BCng'jl  3^m^  practice  Court* 

SBTTINO  ABIDE  ORDER  OF  REPBRENCB.— 
AWARD. — ^AMENDMENT. — ^WAIVER. 

Where  the  Court  will  amend  an  order  o/re" 
ference,  although  the  names  of  the  de- 
fendant  in  the  original  cause  are  trume- 
posed. 

On  shewing  cause  against  a  rule  inji  for 
setting  aside  an  order  of  reference,  on  the 
ground  of  the  names  of  the  defendant  in  the 
ori^nal  cause  having  been  transposed,  the  fol- 
lowing facts  appeared: — ^The  name  of  the 
cause  was  "John  Price  v»  Thomas  James,**  and 
the  name  of  the  cause  in  the  order  of  reference 
was  ''John  Price  v.  James  Thomas."  TUs,  it 
was  contended,  was  an  immaterial  tranapoai- 
tion  of  names,  according  to  the  practice  of  the 
Courts  in  similar  cases.  If,  however,  it  were 
material,  the  plaintiff,  who  made  the  ob- 
jection to  the  order,  was  too  late  in^  urging  it, 
as  he  had  attended  the  arbitrator  unoer  the 
order,  and  therefore  he  had  waived  any  sup- 
posed objection  there  might  be  to  it.  But  if 
the  Court  should  be  of  opinion  that  the  plaintiff 
had  not  waived  the  objection,  tiie  error,  wjliich 
was  a  mere  mistake  of  the  associate,  might  be 
amended. 

In  support  of  the  rule,  it  was  urged,  that 
the  error  was  not  immaterial,  as  the  effect  of 
it  was  to  render  the  whole  proceeding  extra- 
judicial. The  order  of  reference  not  being  in 
the  names  bf  the  parties,  was  not  in  the  cause 
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referred,  and  therefore  the  effc^  would  be 
that  any  witness  who  should  makV  any  false 
statement  before  the  arbitrator  woiV  d  not  be 
liable  to  an  indictment  for  perjury.  X  s  to  the 
plaintiff  having  waived  the  objection  by  attend- 
ing' before  the  arbitrator,  he  could  not  do  so, 
for  the  whole  proceeding  before  the  arbitrator 
ivas  a  nullity,  and  not  a  mere  irregularity ;  and 
a  party  could  not  waive  a  nullity,  although  he 
might  waive  an  irregularity.  With  respect  to 
the  argument  that  the  Court  might  amend  the 
order  of  reference,  it  was  contended  that  it 
could  not ;  for  in  the  case  of  Rawtree  ▼.  King 
and  another*'  it  was  held,  that  where  all  mat- 
ters in  difference  "  in  the  cause  "  were  a^eed 
to  be  referred,  and  the  associate  by  mistake 
drew  up  the  order  of  reference  generally  as  to 
all  matters  in  difterence  between  the  parties, 
the  order  must  be  considered  as  a  mere  nullity, 
and  that  the  consequence  would  be  that  the 
parties  most  proceed  to  another  trial.  It 
would  be  a  wrong  course  to  apply  to  set  aside 
the  award ;  for  in  Doe  d.  LordCarlitle  v.  Bai- 
liff andBurgeuee  of  Morpeth  f  the  Court  held, 
that  if  on  a  reference  either  party  is  precluded 
by  the  terms  of  the  rule  from  going  into  evi- 
dence  of  what  he  is  desirous  to  try,  his  remedy 
ia  by  moving  to  set  aside  the  rule  of  reference, 
but  he  cannot  impeach  the  award.  The  pre- 
sent rule  must  therefore  be  absolute. 

Cur,  adv,  vult. 

Littledale,  J.,  having  taken  time  to  con- 
aider,  was  of  opinion  Uiat  the  variance  might 
be  amended,  and  that  the  names  of  the  de- 
fendant might  be  placed  in  their  proper  order. 
He  therefore  directed  the  amendment  to  be 
made. 

Amendment  allowed. — John  Price  v.  Thomas 
Jamee,  H.  T.  1834.    K.  B.  P.  C. 


SmiMONB.— 8TAT  OF  PR0CBBDIN08. — 8I0NINO 
JUDGMBNT.— IRRBOULARITT. 

9Fhen  a  eummone  operntee  m  a  Hay  o/pro- 
ceedinge,  ao  ae  to  prevent  the  ptaintiffyhtm 
signing  judgment. 

On  shearing  cause  agunst  a  rule  obtained  to 
s«t  aside  a  judgment  for  irregularity,  it  ap- 
peared that  the  alleged  irregularity  was,  that 
the  judgment  had  been  signed  too  soon.  The 
time  for  pleading  was  out  on  the  8th  of  January, 
and  on  ttie  7th  a  summons  was  taken  out  to 
plead  several  matters,  and  made  returnable  at 
eleven  o'clock  on  the  8th.  After  eleven  o'clock 
on  the  8th,  the  plaintiff's  attorney  signed  judg- 
ment. It  was  contended,  that  the  judgment 
was  regular,  as  the  summons  to  plead  several 
matters  could  not  be  a  stay  of  the  pluntiff's 
proceedings,  when  the  time  for  pleading  was 
out. 

Parke,  J. — ^The  question  here  is,  whether 
the  summons  to  plead  several  matters  return- 
able  at  eleven  o'clock  on  the  day  the  time  for 
pleading  is  out,  is  a  stay  of  proceedings  when 
Che  clock  strikes  eleven.    The  effect  of  this 

»  6  B.  Moore,  167. 
i>  3  Taunt.  378. 


summons  is  the  same  as  if  the  defendant  had 
taken  out  two  summonses,  one  to  plead  several 
matters,  and  the  other  for  further  time  to  plead. 
It  having  been  made  returnable  at  eleven  o'clock 
on  the  day  on  which  the  pleading  was  out,  it 
operated  as  a  stay  of  proceedings  when  tiiat 
hour  struck.  The  plaintiff,  therefore,  had  no 
right  to  sign  iudgment  after  eleven  o'clock. 

Kule  absolute,  without  costs.  —  fFeii*  v. 
Secret,  H.  T.  1834.    K.  B.  P.  C. 


8BRVICB  OF  RULB.— CONTBMPT.^ATTACH- 

MBNT. 

fi^httt  disobedience  to  a  rule  of  court  is  necrs* 
surjf  to  bring  a  party  into  contempt^  and 
consequently  render  him  liable  to  attach^ 
ment. 

On  a  motion  for  a  rule  to  shew  caitse  why  an 
attachment  should  not  issue  against  an  attorney 
for  not  delivering  up  a  bond  pursuant  to  a  rule 
for  that  purpose,  it  appeared  that  the  rule 
directed  it  to  be  delivered  to  the  plaintiff,  his 
attorney,  or  agent.  The  demand  was  made 
by  a  clerk  to  the  plaintiff's  attorney.  Tlie 
question  was,  therefore,  whether  disobedience 
to  such  a  demand  would  subject  the  attorney 
to  an  attachment  for  contempt. 

Parke,  J.,  said  that  would  not  do.  The  rule 
was  to  deliver  up  the  bond  to  the  plaintiff, 
bis  attorney,  or  agent.  A  demana  should 
therefore  have  been  made  by  one  of  those 
three  persons,  in  order  to  bring  the  attorney 
into  contempt.  The  demand  was  here  made 
by  the  attorney's  clerk,  who  was  not  entitled  to 
receive  it  from  him,  nor  was  the  attorney 
bound  to  deUver  it  to  him.  The  attorney, 
therefore,  by  not  delivering  it  on  such  a  de- 
mand, is  not  guilty  of  a  contempt,  and  is 
therefore  not  liable  to  an  attachment. 

Rule  refused. — Es  parte  Fortesque,  H.  T. 
1834.    K.B.P.C. 


€xiviaaati  ^leaiT. 

JUDOMBNT  ON  AN  OLD  WARRANT  OF  ATTOR- 
NBT.— RBLATION. 

IFhen  it  should  appear  that  a  party  was 
alive,  in  order  to  sign  judgment  on  an  old 
warrant  of  attorney. 

This  was  a  motion  to  enter  up  judgment  on 
an  old  warrant  of  attorney.  It  appeared  that 
the  defendant  was  alive  on  the  21st  instant 
(the  day  before  term).  B^  the  old  practice, 
the  Courts  reauired  that  it  should  be  shewn 
that  the  defenaant  was  alive  in  term ;  but  that 
was  on  the. ground  that  the  judgment  had 
relation  to  the  first  day  of  term.  Now,  how- 
ever, by  the  New  Rules,  judgments  might  be 
signed  in  term  or  in  vacation,  and  they  have 
relation  only  to  the  day  of  signing.  This  rea- 
son for  the  old  practice  had  therefore  ceased. 

The  Court  concurred,  and  gave  leave  to 
enter  up  the  judgment. 

Rule  granted. — Cockman  f .  HeUyer,  T.  T. 
1834.    C.  P. 
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NOTES  OF  THE  WEEK. 


House  of  Lords, 

FOB  SECOND  RBADIKO. 

Illegal  Secuxities. 
Pluralitiea  Prevention. 
Non-Residence  of  Clergy. 
Spring  Quarter  Sessions. 
Costs  of  Quare  Impedit. 
Administration  of  Justice  in  Boroughs. 
Capital  Punishment. 
County  Coroners. 

IN    COMHITTEB. 

Sabhath  Observance. 

Inclosure  of  Lands  in  Common  Fields. 

THROWN  OUT. 

Jewish  Civil  Disabilities. 


House  of  Commons. 

FOH  SECOND  BEADING. 

Title  of  the  Bill.  Proposer. 

Parish  Apprentices.  Sir  O.  Mosley. 

Commutation  of  I'ithes.   Lord  Althorp. 
Liberty  of  the  Press.         Mr.  O'Connell. 
Arrest  on  Mesne  Process.  Mr.  Pollock, 
Abolition   of  Imprison-  The  Attomey-Ge- 

ment  for  Debt.  neral. 

Carriers'  Act  Amendment. 

IN  COMMITTEE. 

Lancaster  Com.  Pleas.     Mr.  Pollock. 
Exchange  and  Sale  of    Mr.  Slaney. 

Entailed  Property. 
Investment  of  Bank-       Mr.  Brougham. 

ruptcy  Funds. 
Highways.  Mr.  Shaw  Lefevre. 

Prisoners'  Counsel.  Mr.  Ewart, 

Punishment  of  Death.      Mr.  Ewart. 
Transfer  of  Property.       Mr.  Phillpotts. 
Law  of  Escheats. 
English  and  Irish  Judgments. 
Exchange  of  Common  Fields  Lands. 
Friendly  Societies, 
Service  of  Process  abroad. 

REPORTS  TO   BE   CONSIDERED. 

Poor  Laws.  Lord  Althorp. 

Central  Criminal  Court. 
Registration  of  Births,    Mr.  Brougham. 
Marriages  &  Deaths. 

THROWN  OITT. 

Game  Laws.  Mr.  Lennard. 


LAW  OF  PARTNERSHIP. 

Mr.  Hill  has  given  notice  of  a  BiU  to 
Amend  the  Law  of  Partnership. 

SERVICE  OF  EQUITY  PROCESS  ABROAD. 

The  object  of  this  Bill  is  to  extend  the 
provisions  of  the  2  W.  4,  for  serving  Pro- 
cess of  the  Courts  of  Chancery  and  Exche- 
quer in  England  and  Ireland  respectively, 
by  rendering  the  provisions  of  that  Act  ap* 
plicable  to  Charges  or  Liens  on  Lands, 
Money  in  the  Funds,  and  Shares  in  Com- 
panies, and  to  authorise  the  Service  of  Pro- 
cess on  a  party  who  resides  abroad;  and 
where  he  cannot  be  found,  to  allow  such 
service  as  the  Court  may  deem  reasonable. 

INCLOSURE  OF  LANDS. 

By  the  amendments  in  this  Bill,  the 
consent  of  three-fourths  of  the  proprie- 
tors of  common  fields  is  necessary  when 
the  members  of  any  corporation  have  rights 
of  common.  Why  should  not  the  like  con- 
sent be  necessary  in  all  cases  ?  There  is 
also  a  new  provision  as  to  inclosing  lands 
acquired  by  exchange. 

AMENDMENTS  OF  THE  POOR  LAW  BILL. 

Among  the  amendments  of  the  Poor  Law 
Bill,  it  is  provided  that  the  Rules,  &c.  of  the 
Commissioners  shall  not  be  removable  by 
Certiorari,  except  to  the  King's  Bench,  and 
the  Rules  are  to  continue  in  force  until  de- 
clared illegal.  Ten  days  notice  of  the  ap- 
plication is  to  be  given  the  Commissioners, 
who  may  shew  cause  in  the  first  instance. 
The  party  applying  for  the  writ  to  give 
security  for  costs ;  and  if  the  Rule  be  de- 
clared legale  the  Commissioners  are  to  be 
entitled  to  dieir  costs.  The  decision  to  be 
notified  to  the  parish. 

Where  the  mother  of  an  illegitimate 
child  is  unable  to  support  it,  then  the 
putative  father,  on  the  oath  of  the  mother, 
and  such  additional  evidence  as  may  be 
required,  but  not  on  the  sole  evidence  of 
the  mother,  shall  be  liable  for  maintenance. 

The  Commissioners  and  Assistant  Com- 
missioners are  to  be  appointed  for  five  years 
only,  and  are  not  to  sit  in  Parliament. 

Every  general  rule  is  to  be  summitted  to 
the  Secretary  of  State,  and  remain  fortv 
days  before  coming  into  operation ;  and  aU 
general  rules  aro  to  be  laid  before  Parlia- 
ment within  one  week  after  the  commence- 
ment  of  every  session. 

Owners,  and  not  occupiers  of  tenements 
under  ten  pounds^  are  to  be  chargeable 
with  poor  rates. 


L.  Chancellor's  Sittings;  Equity  Exchequer  Sittings.— Answers  to  Queries.       175 


THE  LORD  CHANCELLOR'S 
SITTINGS. 


Notice  is  hbrkbt  given,  That  after  the 
two  Cases  now  appointed  are  heard,  the 
Lord  Chancellor  will  not  sit  before  Michael- 
mas Term,  except  on  Seal  Days  and  for 
Petitions,  whereof  notice  will  be  given  be- 
fore the  last  Seal. 

But  any  Case  set  down  since  the  begin- 
ning of  Easter  Term  will  be  heard,  if  both 
parties  are  ready  and  consent  thereto,  of 
which  notice  must  be  given  to  the  Secre- 
tary, on  or  before  Tuesday,  1st  July  next. 

The  Chancellor  will  sit  five  days  every 
week  in  the  Honse  of  Lords,  for  hearing 
English  and  Irish  Appeals,  until  the  pro- 
*  rogation  of  Parliament. 


EQUITY  EXCHEQUER  SITTINGS. 


After  Trinity  Term,  1834. 

«^    ,  ,        rto  r  Motions,  General  Busi- 

Saturday,      June  28 1     ^ess.  2  Causes. 

-  -     J  oi*  f  General  Business,  Mo- 

Monday,    .        -3t)|     tions,  2  Causes. 


SaStt  0f  9ropn:tp  anlr  ConbfsancCnfl. 

LEASE. — ^ASSIGNMENT.      P.  144. 

As  long  as  B.  continued  in  the  occupation 
of  the  estates  mentioned  by  your  correspond- 
ent "  Cantero/*  under  the  lease  thereof  to  him 
by  A.,  there  existed  between  them  a  privity 
both  of  contract  and  estate.  The  assignment 
by  B.  to  ^- put  an  end  to  the  privity  of  estate 
only ;  and  B,  would  always  continue  liable  to 
the  performance  of  the  express  covenants  en- 
tered into  by  him  in  the  lease  on  the  privity 
of  contract.  Auriol  v.  Mills,  4  T.  R.  98,  per 
Lord  Kenyon,  C.  J.  The  only  effect  of  ^.'s 
acceptance  of  the  rent  from  C\  would  be,  that 
he  could  no  longer  sue^.  in  an  action  of  debt, 
but  must  resort  to  the  action  of  covenant. 
Esp.  N.  P.  201.    Auriol  v.  MiUs,  supra, 

I.  M.  C. 


Tuesday, 
Wednesday, 

Thursday, 

Friday, 

Saturday    - 

Monday 
Tuesday 

Wednesday 


•^'[^y  J} Causes. 

^  ?  Motions,  General  Busi- 

\     ness,  2  Causes. 
^  /  General  Business,  Mo- 
\     tions.  Causes. 
.    5  I  Causes. 

^  r  Tithe  Causes,  and  Pe- 
^  -<      titions  under  Acts  of 
■        L     Parliament. 

Q /Motions   and  General 

\     Business. 
,^ /General  Business  and 
"  *"\     Motions. 


COPYHOLD. — ^FINB.      P.  144. 

I  am  disposed  to  think  that  the  lord  is  en- 
titled, not  only  to  an  apportioned  fine  on  ad- 
mission, from  each  of  tne  children  as  tenants 
in  common,  but  also  from  the  trustees,  as  well 
as  from  the  purchaser.  I  do  not  see  how  they 
can  safely  and  effectually  act  in  their  capacity 
of  trustees  until  admission  ;  and  I  should  cer- 
tainl^  advise  a  purchaser  to  exercise  much 
caution  in  accepting  a  title  which  I  consider  re- 
quires such  essentials  to  perfect  it.  I  am  unable 
to  refer  to  a  case  directly  in  point';  but  the  case 
of  The  Earl  uf  Bath  v.  Abney,  1  Burr.  206 ; 
S.  C.  I  Ld.  Ken.  471,  bears  somewhat  upon 
the  point,  eiz,  where  a  copyhold  was  granted 
for  a  term  of  years,  the  executors  of  the 
termor  were  obliged  to  be  admitted ;  and  the 
lord  was  held  to  be  entitled  to  a  fine  upon 
such  admission.  Aspiro. 


Thursday   -> 

At  Gray's  Inn  Hall  at  ten  o'clock. 


ANSWERS  TO  QUERIES. 


Commnti  lLafo. 

SPECIAL  BAILIPP.      PP.  78  &  143. 

W.  H.  S.  is  clearly  wrong,  in  stating  that 
the  sheriff  is  not  responsible  for  the  act^  of  a 
special  bailiff.  The  case  of  De  Moranda  v. 
3unh'm,  cited  by  him,  decides  merely  that  the 
sheriff  is  not  liable  to  the  plaintiff  for  the  acts 
of  a  bailiff  appointed  at  his  request;  but  there 
is  no  case  which  shews  that  the  sheriff  would 
not  be  liable  to  the  defendant  for  the  acts  of 
the  special  bailiff;  but  there  are  many  which 
shew  that  he  would.  I.  V.  W. 


ACCUMULATION.-^PBRPETUITV.      P.  144. 

I  beg  to  refer  M.  to  the  stat.  39  &  40  G.  3, 
c.  98,  which  was  passed  "  to  prevent  similar 
instances  of  vanity,  illiberality,  and  foUy  in 
future,"  which  actuated  the  mind  of  Peter 
TheluBSon,  Esq.  I  would  also  refer  your  cor- 
respondent to  Blackstone,  vol.  2, 13th  ed.  from 
p.  163.  AspiRO. 


QUERIES. 


Comman  Sato. 


NOTE. — EXECUTOR. 


A  promissory  note  was  fi^ven  in  the  follow- 
ing form : — Oxford,  2d  January,  1834.  Two 
months  after  date,  I  promise  to  pay  to  A»  B. 
or  order  the  sum  of  50/.,  for  value  received  of 
his  father.  (Signed)  C,  Z>." — Since  the  note 
was  given,  and  before  it  became  due,  the  father 
of  jf.  B,  died,  leaving  him  his  sole  executor. 
How  is  he  to  sue, — in  his  own  right,  or  as 
executor  of  his  father?  £.  F. 
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Querks.^Ediior'a  Letter  Box. 


HUSBAND.-^SBPARATTON.-^NBCESSARIBS. 

j1.  and  B,  his  wife  having  had  differences, 
j4,  assigned  certain  property  to  trustees,  upon 
trust  to  pay  her  an  annuity  during  her  ufe. 
She  has  since  contracted  debts  for  necessaries. 
To  whom  must  the  creditor  look  for  his  de- 
mand ?  A.  gave  notice  in  the  newspapers 
where  thev  resided,  that  he  would  not  be  an« 
swerable  tor  any  debts  contracted  by  his  wife, 
but  of  which  the  creditor  says  he  did  not 
know,  and  it  is  not  certain  whether  or  nut  the 
creditor  knew  her  to  be  married. 

A  Constant  Reader. 


NUISANCE. 


C,  about  eighteen  jrears  ago,  purchased  a 
copyhold  estate  adjoining  A.%  who  has  been 
tenant  to  B.  for  forty  years.  ^.,  who  is  by 
trade  a  market  gardener,  keeps  a  great  num- 
ber of  pigs ;  the  stench  arising  from  the  ma- 
nure is  so  great,  that  C,  whose  garden  wall  is 
not  more  than  five  or  six  feet  from  the  boun- 
dary of  the  pig  yard,  cannot  even  sometimes 
wsdK  in  the  garden,  or  keep  the  house  doors 
or  mndows  open.  C,  has  ttireatened  A,  with 
an  action,  who  replies  that  he  was  first  in  pos- 
session, and  that  C's  house  was  built  to  his 
premises.  Part  of  A.^%  premises  adjoining 
C.'s  was  formerly  used  as  a  farm  yard,  where 
horses,  poultry,  &c.  and  perhaps  a  few  pi^, 
might  be  considered  as  lorming  part  of  it. 
Has  C.  any  remedy  agunst  A.,  the  tenant,  or 
B,,  the  landlord  ?  Or  can  the  parish  indict 
A.,  the  public  being  now  annoyed? 

W.  M. 


wife's  propertt. 

Can  A,  dispose  of  the  leaseholds  and  choses 
in  action  of  his  wife  to  a  purchaser,  without 
the  wife  being  a  party  to  the  conveyance }  and 
could  the  wire,  at  any  future  time,  set  aside 
the  conveyance  ?  B. 

executor's  debt. 

A.  by  his  mil  gave  all  his  real  and  personal 
property  to  his  trustees,  C.  and  />.,  upon  cer- 
tain trusts,  and  appointed  C,  and  D,  his  execu- 
tors. C.  was  indebted  to  the  testator  in  a  con- 
siderable sum  of  money.  If  C,  does  not  take 
upon  him  the  trusts,  can  />.,  the  other  trustee 
and  executor,  come  upon  him  for  the  amount  ? 

A  YouNO  Student. 


SUBSCRIPTION  PUBLICATION. 

A.^  the  proprietor  of  a  topographical  work, 
issues  a  prospectus,  stating  the  price  of  such 
work,  the  periods  at  which  the  numbers  are 
to  appear,  and  the  number  of  pages  to  be 
given.  On  the  faith  of  such  prospectus,  B. 
consents  to  become  a  subscriber,  ana  has  taken 
between  ^  and  40  numbers.  From  A  's  ex- 
pectations as  to  the  sale  of  the  work  not  being 
reidized,  or  from  some  other  cause,  he  has 
thought  fit  to  give  but  half  the  number  of 
pages  in  the  latter  numbers.  Can  B,  compel 
A,  to  keep  to  the  terms  of  his  prospectus }  and 
in  what  manner  is  B,  to  proceea  to  compel 
him?  C.  B.  H. 


I 


EolD  0f  9r0pcrtp  anlr  Confiesxiutng. 

APPOINTMENT.— LIMITATIONS. 

By  marriage  settlement,  the  lady's  fee  sim- 
le  property  was  limited  to  her  for  life,  and  tu 
er  intended  husband  (if  the  survivor)  for  lifr , 
with  a  joint  power  of  appointment  among  the 
children  of  tne  marriage,  in  such  shares,  and 
as  to  such  estates,  &c.  as  they  by  deed,  or  the 
survivor  by  deed  or  will,  mignt  appoint ;  and 
in  default,  the  property  stood  hmited  to  the 
children  of  the  marriage  equally  as  tenants  in 
common  in  fee.  The liusband  and  vrife  are 
both  dead,  and  have  left  several  children.  No 
johdt  appointment  was  ever  made.  The  wife 
surviv^ ;  and  by  her  will,  after  giving  certain 
pecuniary  legaaes  thereby,  '*  in  pursuance  of 
all  power  and  authority  given  her,  &c.  devised 
and  appointed  the  same  settled  proper^  mmio 
and  etfuaUy  between  all  her  ekilm-en  living  at 
the  time  of  her  decease,  to  hold  as  tenants  in 
common,  and  not  as  joint  tenants."  Did  this 
will  or  appointment  pass  the  fee,  as  no  words 
of  limitation  are  introduced  ? 

J.  C.  C. 


BOND. — INTEREST. 

A.  gave  a  bond  to  B.,  conditioned  for  the 
payment  of  principal  sum  at  a  day  certain, 
and  interest  m  the  mean  dme  quarterly.  A. 
made  default  in  payment  of  a  quarter  of  a 
year's  interest.  ^.  now  sues  A,  for  the  whole 
amount  of  principal  and  interest.  Can  B,  re- 
cover the  wnole  amount  ?  and  if  so;  would  the 
Court  restrain  the  execution  to  the  interest 
and  costs  ?  and  would  a  tender  of  interest  aad 
costs  BOW  be  a  bar  to  the  action  ?  Hiere  \s 
nothing  mentioned  in  any  of  the  deeds  reUtiB^ 
to  the  matter  in  (juestion,  or  in  the  bond,  a^ 
to  the  whole  principal  and  interest  beinj^  Biadle 
payable  in  case  demult  should  happen  in  pay- 
ment of  the  interest.  d. 


THE  EDITOR'S  LETTER  BOX. 


The  monthljr  list  of  Bankrupts  arranged 
alphabetically,  is  convenient  for  reference  as 
well  as  useful  for  immediate  information ;  but 
the  additions  suggested  by  a  Correspondent  at 
Leeds  would  occasion  considerable  trouble  to 
collect  accurately,  and  we  believe  would  not 
be  of  much  general  utility. 

The  Queries  and  Answers  of  J.  H.  E. ; 
S.  H.  L ;  Y.  Z. ;  Aspiro ;  and  T.  B.,  have 
been  received. 

We  do  not  think  that  the  su^estioir  of 
E.  I.  B.,  regarding  Agency  Costs,  is  practica- 
ble ;  and  if  ne  wishes  the  matter  to  be  further 
considered,  he  will  please  to  explain  his  views 
more  fully  than  he  has  done. 

Several  valuable  books  which  we  have  r<s 
ceived  shall  be  reviewed  as  eaHy  as  posuble. 

We  regret  being  obliged  to  postpone  the 
"  Defence  of  the  Lancaster  Oommoa  Pleas 
Bill,"  but  observe  that  the  .Committee  has 
been  deferred. 


Ste  H^gal  4!^ti«erlirr. 
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LIBN   OF  AGENTS. 

TiiK  laiv  on  this  subject  is  not  very  dearly 
settled;    and   although  many  questions  fre- 
(fuently  arise  in  practice^  they  are  generally 
adjusted  without  an  appeal  to  the  Court.    In- 
deed we  are  not  aware  of  ahy  leading  case  of 
a  recent  date  in  which  the  whole  doctrine  has 
l>een  ijfone  into ;  and  we  must  therefore  resort 
to  the  few  decisions  which  bear  on  the  several 
questions  relating  to  the  rights  of  agents.    We 
shall  arranj^e  them  under  the  following  heads : 
1.  The  general  lien  of  agents  for  their  dis- 
bursements and  fees  as  agninst  the  attorney 
hy  whom  they  are  employed,  is  well  settled^  and 
such  attorney  cannot  compel  the  delivery  of 
any  of  his  papers  in  the  agent's  possession^ 
without  paying  the  whole  of  the  costs  due  to 
such  agent.    The  payment  or  tender  of  the 
charges  in  any  particular  cause  or  matter  will 
not  entitle  the  attorney  to  the  delivery  of  the 
pa|)ers  therein,  so  long  as  he  continues  in- 
debted to  the  agent  for  other  business.    IFard 
V.  Kepple,  15  Ves.  297;   Ex  parte  Steele,  16 
Ves.  164. 

2.  The  agent  cannot  retain  the  papers  in 
his  possession  as  against  the  client  of  the 
attorney,  if  the  client  be  not  indebted  io  the 
attorney,  and  if  he  offer  to  pay  thf  agent's 
costs  in  the  particular  matters  in  which  he  has 
iH^en  concerned  for  such  client. 

ill  Afoofiy  V.  Spencer,  the  defendant  being 
the  lown  agent  of  a  Mr.  Baldwin,  an  attorney 
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in  the  country,  had  received  a  sum  of  money 
due  to  the  bankrupt  from  a  person  named 
Wilson,  who  had  been  sued  by  Baldwin  on  the 
retainer  of  the  bankrupt  before  his  bankruptcy. 
The  money  was  received  by  the  defendant  in 
London,  after  the  act  of  bankruptcy  was  com- 
mitted, and  he  refused  to  pay  it  to  the  assig- 
nees, on  the  ground  that  he  had  a  lien  upon  it 
for  a  general  balance  due  to  him  from  Baldwin 
as  town  ^nt  of  the  latter  in  that  and  other 
causes.  It  was  objected  at  the  trial,  that  the 
action  would  not  lie  agunst  the^  defendant, 
there  being  no  privity  betiveen  him  and  the 
assignees,  to  whom  Baldwin  alone  was  liable. 
Graham,  B.  overruled  the  objection,  and  the 
plaintifTs  had  a  verdict,  with  liberty  to  the  de- 
fendant to  move  the  Ck>urt. 

Denman,  C.  S.  accordingly  moved,  and  cited 
Wards,  Kepp^,  16  Ves.  297,  as  an  authority 
to  shew  that  an  agent  in  town  has  a  lien 
upon  papers  in  his  bands  for  what  is  due  to 
him  as  agent  in  the  cause  from  the  solicitor  in 
the  country ;  and  he  insisted,  that  in  principle 
there  was  no  difference  between  money  and 
papers  in  the  hands  of  the  agent. 

Abbott,  C.  J.  said,  the  case  cited  seems  to 
be  no  authority  on  this  point.  That  was  en- 
tirely a  question  between  the  town  agent  and 
the  solicitor  in  the  country.  Here  the  ques- 
tion is  between  the  agent  and  the  party  for 
whom  he  has  received  the  money.  The  as- 
signees of  the  bankrupt  clum  this  as  money 
had  and  received  to  their  use  for  the  benefit 
of  the  bankrupt's  estate ;  and  if  the  bankruptcy 
had  not  taken  place  it  is  quite  clear  that  this 
would  have  been  money  received  to  the  use  of 
the  bankrupt ;  but  the  bankruptcy  intervening 
the  title  of  the  assignee  accrues.  If  the  case 
is  put  upon  the  question,  whether  the  defend- 
ant has  a  right  to  keep  this  money  in  respect 
of  a  claim  vmich  he  has  upon  the  bankrupt, 
the  argument  is  clearly  against  the  defendant ; 
and  I  do  not  see  that  the  intervention  of  Bald- 
win makes  any  difference  in  the  case,  because 
the  latter  and  tne  defendant  must  be  considered 
as  standing  in  the  9aD>e  situation.  It  does  not 
appear  to  have  been  suggested  at  the  triul  that 
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the  defendant  was  entitled  to  any  reduction  of  j  judgment^  as  strictly  applicable  to  the  case  of 
the  damages  in  respect  of  his  expenses  and   ^         ^     ^he  Lord  ChanceUor  said  — 
trouble  m  recovering  this  money ;  out  be  ap- 


pears to  have  rested  his  case  on  a  claiiH  of  lien 
upon  this  money  for  the  general  tmlaMe  due 
from  Baldwin  as  his  town  agent.  If  by  the 
law  the  defendant  is  entitled  to  a  lien  upon 
this  money  for  the  expenses  incurred  by  him 
in  the  particular  suit  in  which  it  was  recovered, 
that  is  a  different  question,  and  maj  be  the 
ground  of  an  application  of  another  kind ;  but 
at  present  no  such  application  is  presented, 
nor  docs  it  appear  that  the  subject  was  intro- 
duced at  the  trial.  I  am  of  opinion  that  the 
defendant  has  no  lien  on  the  money  for  the 
general  balance  claimed  to  be  due  to  him  from 
the  attorney  in  the  country. 

Bapley,  J. — It  is  quite  clear  that  this  isi 
money  had  and  received  to  the  use  of  the  as- 
signees, because  tliey  are  the  parties  to  whom 
the  general  property  of  the  bankrupt  belongs. 
The  defendant,  as  agent  for  the  attorney  in  uie 
country,  must  have  known  that  the  money  waS 
received  for  their  use.  The  defendant  must 
stand  in  the  same  situation  as  Baldwin ;  and 
before  he  can  make  any  valid  defence  to  thii 
action  he  must  shew  that  Baldwin  had  a  right 
to  retain  the  money  af^ainst  the  assignees.  It 
cannot  be  sud  that  the  defendant  was  carrying 
on  the  suit  upon  the  credit  of  the  assignees^ 
but  on  the  credit  of  Baldwin,  and  therefore  h^ 
could  not  miuntain  an  action  against  the  as* 
signees  to  recover  the  amount  of  his  bill  from 
them.  Suppose  die  assignees  had  paid  Bald- 
win his  bill  of  costs,  then  all  right  which  the 
defendant  had  as  a^  agent  would  be  destroyed. 
The  justice  of  the  case  is  clearly  against  the 
defendant.  He,  as  agent,  is  the  hand  to  re- 
ceive the  money ;  but  he  knows  at  the  time  he 
receives  it  that  he  receives  it  for  the  benefit  of 
the  assignees.  Suppose  Baldwin  had  received 
it,  he  would  have  received  it  for  the  use  of  the 
assignees,  and  he  clearly  would  not  have  a 
right  to  stop  it  in  transitu.  Unless  Baldwin 
had  that  right,  I  am  of  opinion  that  the  de* 
fendant  has  no  right  to  pay  Baldwin's  debt 
with  the  money  belonging  to  the  assignees. 

Subsequently  Denman  obtained  a  rule  nisi 
for  reducing  the  amount  of  damages  by  such 
sum  as  should  appear  to  be  due  to  the  defend- 
ant in  respect  of  his  agency  in  recovering  the 
particular  suin  of  money  for  which  the  action 
was  brought.    2  Dow.  &.  Ry.  6. 


The  dienl  ia  the  country  employs  only  the 
attDHiey  or  solicitor  in  the  country,  and  knows 
nothing  of  the  clerk  in  court,  where  it  is  a 
cause  in  Chancery,  or  of  the  entering  clerk, 
where  it  is  a  cause  at  law ;  and  on  the  other 
hand,  the  clerk  in  court,  or  entering  clerk, 
being  generally  perfect  strangers  to  the  coun- 
try client,  giv«  credit  to  the  attorney  or  soli- 
citor in  the  country  only ;  so  that  if  the  conn- 
try  client  pays  his  principal,  who  is  the  country 
attorney  or  solicitor,  he  is  thereby  dischaiged, 
and  must  not  pay  the  same  debt  twice.  All 
that  I  can  do  for  the  clerk  in  court  is,  to  take  no 
papers  out  of  his  hands  till  paid ;  and  if  any 
thing  he  remaining  due  in  Mr.  Farewell's  {(he 
country  client)  hands,  I  will  stop  it,  and  the 
same  shall  he  paid  to  Edwards,  the  derh  in 
court. 


3.  The  agent  is  entitled  to  retain  the  php^rs 
ot  money  which  have  come  to  his  hands,  uiittl 
his  charges  in  the  parttci;dar  matter  have  been 
paid,  although  the  client  knfty  have  pand^e 
attorney.  This  doctrine  is  si^poned  by  the 
case  just  cited  of  Moody  v.  Spencer,  2  D.  &  R. 
6,  and  by  the  following  authorities : 

Thus  in  the  case  of  Coker  v.  Farewell,  re- 
ported in  2  P.  'Williams,  460,  whidh  though 


dered,  with  reference  to  the  grounds  of  the 


In  another  case,  where  there  was  a  petition 
by  one  Owen  to  be  discharged  from  a  con- 
temj^t  for  nonpayment  of  costs,  for  scandal 
and  impertinence  i^ainst  Lister,  who  had  ex- 
ecuted a  release  to  Owen,  wlucfa  release,  it  was 
insisted,  should  bind  Broom,  the  clerk  in  court 
who  carried  on  the  prosecution. 

llie  Lord  Chancellor  said,  the  cknic  in  court 
has  a  generttl  lien  en  the  money  recovered  by 
his  diligence  and  eapense,  which  extends  ta 
well  to  collateral  procee<Cngs  as  to  a  decree. 
But  it  is  tybjected,  that  the  client  has  released 
it  to  his  adversary,  and  that  binds  his  solicitor 
or  clerk  in  court ;  who,  though  they  have  ori- 
ginally a  lien  on  what  has  been  recovered  by 
peir  expense,  diligence^  and  oosta^  yet  that  it 
Lb  not  to  extend  to  that  d^ee  as  to  prevent 
the  client  fairly  and  honestly  from  making  aa 
end  with  his  adversary.  I  am  of  that  opinion, 
provided  anything  appeared  to  be  paid.  If 
the  dient  had  by  composition,  or  any  reason- 
able consideration  for  the  costs,  made  an  end 
with  his  adversary,  I  would  not  suflfer  this 
equity  to  1>e  set  up  i  but  if  a  clerk  in  court 
having  this  eq[uity  shall  be  discharged  by  a 
mere  voluntary  release,  executed  by  his  client 
and  his  adversary,  he  might  be  d^eated  by  a 
coIhiiAon^  like  the  case  arisiag  out  of  Hertford- 
shire, about  a  year  ago,  on  motion.  This  is 
the  distinction:  the  costs  are  not  paid — no 
composition  or  conuderation,  but  a  mere  vu- 
lunitary  rekase,  set  up  to  d^eat  the  clerk  in 
court ;  which  might  be  done  in  any  case  if  the 
Court  should  suner  this.  Had  tiiere  been  any 
consideration,  I  should  have  hdd  weight  there- 
on ;  but  no  such  i^pears  on  eridence.  As  to 
this  contempt,  therefore,  and  the  attachment 
thereon,  let  the  petitioner  be  discharged  on 
pajflnent  to  Broom,  it  appearing  that  Lister 
'had  -executed  a  release.    2  Ves.  sen.  25. 


A  similar  doctrine  has  been  held  by  the 
Court  of  King's  Bench,  in  a  case  where  the 
executor  of  an  attorney  had  employed  a  derk 

-^1  *•      *        mi    •«  r^,^^  .-...i*u^ •  fin  the  Crown  Office  to  deliver  a  bill  to  a  client 
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of  such  clerk  in  court,  there  the  Court,  on  mo- 
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tion,  jlT'aated  a  rale  upvn^itOffamLfStKoX  to 
pay  the  clerk  in  court  bis  demand,  and  the 
remainder  of  the  attorney's  bill  to  the  execu- 
tor.   2  Str.  1126 ;  S,  P.  3  Burr.  1313. 

In  the  following  case,  though  the  g^enend 
lien  is  overruled,  the  Court  clearly  recognises 
the'  agent's  lien  to  the  extent  of  the  amount  of 
agency  with  reference  to  the  papers  required 
to  be  delivered  up. 

The  plfuntiff's  attorney  was  indebted  on 
bond  to  tlie  plaintiff  in  a  larger  sum  than  the 
attorney's  taxed  costs  in  the  action,  and  Lens, 
Serjeant,  moved  that  the  damages  and  costs  in 
the  action  should  be  paid  over  to  the  plaintiff's 
executors,  or  their  attorney,  the  pUintiff  being 
dead.  It  appeared  that  the  pkintiff's  attorney 
was  also  inaebted  upon  a  general  account  to 
his  agent,  to  an  amount  greater  than  the  sum 
which  would  have  been  pajrable  to  the  plaintiff^s 
attorney,  as  his  costs  in  this  cause,  and  that  the 
agent  therefore  insisted  on  retaining,  out  of  the 
sum  payable  to  the  plaintiff  from  the  defend- 
ants,  not  merely  his  charge  for  agency  in  the 
particular  cause,  but  a  sum  equivalent  to  what 
would  have  been  the  attorney's  costs.  Lene 
insisted  that  the  agent  had  no'  lien  as  against 
the  plaintiff,  except  for  his  agency  in  the  par- 
ticular cause. 

Pevke,  Serjeant,  on  the  part  of  the  agent, 
shewed  cause  in  the  first  instance,  and  cited 
Ifiillock  on  Costs,  629,  2d  edit.,  and  Bray  v. 
Nine,  6  Price,  203,  contending  that  the  agent 
was  entitled  to  his  general  lien  against  the  at- 
torney to  the  amount  of  what  would  have  been 
the  attorney's  costs,  because  he  could  know 
nodung  of  the  arrangements  between  the 
plaintiff  and  his  attorney,  but  must  have  sup- 
posed the  business  between  them  would  be 
carried  on  in  the  usual  way. 

But  the  Court  made  the  rule  absolute,  on  the 
plaintiff pnyinff  for  the  agency  in  this  particu^ 
iftr  cause,  Richardson,  J.  observing,  that  if  the 
plaintiff  had  applied  at  once  to  the  agent  to 
deliver  up  papers,  the  agent,  as  against  the 
plaintiff,  could  not  retain  them  after  receiving 
the  amount  of  his  agency  on  those  papers. 
1  Bing.  20. 

4.  If  the  original  client  be  indebted  to  the 
attorney,  so  as  to  entitle  such  attorney  to  re- 
tain the  client's  papers  generally,  and  the 
attorney  be  indebted  to  the  agent,  it  appears 
by  the  following  authority  (though  not  very 
conclusively)  that  the  agent  may  avail  himself 
of  the  attorney's  lien  and  retain  the  money  or 
papers,  although  tendered  his  charges  in  all 
matters  relating  to  that  client. 

In  the  case  of  Bray  and  others  v.  Nine  and 
Fojt,  assignees  of  Bridgman,  the  bill  stated, 
that  the  plaintiffs,  Bleasdale,  Alexander,  and, 
Holme,  solicitors,  in  partnership,  were  agents' 
of  Briflgman  (a  country  attorney)  the  bank-' 
rupt;  that  before  his  bfinkruptcy  Bridgman' 
had  become  indebted  to  them  for  agency  busi- 


ness  and  disbursements  to  the   amount  of 
156/.  5s.  7d.,  including  therein  a  Chancery  suit 
betnweii  the  plaintiff  Bray,  and  Woodrow,  the 
de^endattt  therein ;  that  on  Bleasdale  quitting 
the  partnershiii,,  the  other  partners  applied  to 
Bridgman  for  paymesfc  of  meir  bill,  but  he  did 
not  pay  it.    In  November  1B17>  Bridgman 
was  declared  a  bankrupt ;  aad  at  that  time  he 
owed  Alexander  and  Holme  135/.  3cf.,  over 
and  above  the  former  sum ;  and  they  insisted 
that  they  had  a  lien  for  the  money  so  due  to 
them  on  all  pavers  deposited  in  their  hands  by 
Bridgman ;  and  particularly  on  the  papers  and 
proceedings  in  their  hands  in  the  cause  of 
^ray  v.  froodrow.    Bv  an  order  of  the  Court 
of  (Jhancery  made  in  that  cause,  it  was  ordered 
that  Brid|^an  should  deliver  to  Bray  his  bills 
•of  costs  m  that  and  other  causes;  and  that 
they  should  be  referred  for  taxation  to  a  Mas- 
ter, and  that  Bray  should  pay  to  Bridgman 
what  should  be  found  due  on  such  taxation, 
who  was  ordered  on  his  part  to  deliver  up  to 
Bray  all  books,  papers,  &c.  in  his  custody  be- 
longing to  Bray ;  and  in  case  Bridgman  should 
be  found  to  have  been  overpaid,  he  was  to  re- 
fund the  surplus.    On  that  occasion  it  was 
agreed  on  by  all  the  parties,  and  by  the  de- 
fendant Fox,  on  behalf  of  himself  and  the  other 
defendant  Hine,  that  the  sum  of  130/.  was  due 
and  owing  from  Bray  to  Bridgman,  which  Bray 
was  desirous  of  paying,  on  receiving  back  the 
papers  according  to  the  order,  but  that  the 
plaintiffs,  Alexander  and  Holme,  would  not 
deliver  them  up,  till  they  should  have  been 
paid  the  130/.,  m  so  far  satisfaction  of  their 
demand  on  Bridgman,  insisting  that  their  lien 
entitled  them  to  receive  the  money.    Bray 
paid  them  the  130/.,  and  received  his  papers. 
The   defendants  J(Bridgman's  assignees)  had 
thereupon    commenced    an    action    at   law 
against  Brav,  to  recover  the  money  so  paid  to 
the  other  plaintiffs,  as  being  due  to  the  estate 
of  the  bankrupt.    It  was  therefore  prayed  that 
it  might  be  declared  that  the  plaintiffs,  Alex- 
ander and  Holme,  were  entitled  to  a  lien  on 
all  the  papers,  &c.  belonging  to  Bray  in  their 
hands,  as  agents  to  Bridgman,  for  the  amount 
of  his  debt  to  them,  and  to  receive  the  money 
due  from  Bray,  in  part  satisfaction  thereof; 
and  for  an  injunction  as  to  the  action  at  law. 

The  defendants,  in  their  answer,  admitted 
that  something  mi^^ht  be  due  from  Bridgman 
to  Alexander  and  Holme,  but  denied  that  they 
had  fany  lien  on  the  papers  of  Bray,  which 
had  been  placed  in  their  hands  by  Bridgman, 
for  any  sum  of  money  due  from  firidgman  to 
them,  or  at  most  for  any  greater  sum  than 
should  be  due  to  them  in  respect  of  the  parti- 
cular cause  of  Bray  v.  Woodrow;  and  they 
denied  that  so  much  as  130/.  was  due  to  Alex- 
ander and  Holme  in  respect  of  that  cause. 
They  also  alleged  that  the  money  was  paid  to 
them  by  Bray  after  the  present  action  had 
been  commenced  against  Bray  for  the  recovery 
of  it ;  and  that  the  payment  \vas  made  by  col- 
lusion between  Bray  and  the  other  plaintiffs, 
under  an  indemnity  from  the  latter,  in  order 
to  defraud  the  estate  of  the  bankrupt,  in  pro- 
curing payment  of  the  debt  due  to  Alexander 
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and  Holme  from  the  bankrupt,  to  the  prejudice 
of  the  general  creditors. 

The  question  having*  been  arp^ed,  the 
Court,  considering  it  to  be  one  of  first  impres- 
sion and  of  great  importance,  took  time  to 
deliberate;  and  subsequently  Lord  Chief  Baron 
Richards  delivered  the  following  judgment: 

Having  detailed  the  material  facts  and  cir- 
cumstances of  the  case,  his  Lordship  observed, 
t:iat  the  bill  of  costs  of  Bridgman  was  not  in 
fact  taxed  as  between  him  and  Bray,  one  of 
the  plaintifls,  because  it  was  agreed  that  130/. 
was  due  from  Bray  to  Bridgman,  and  that  sum, 
it  is  stated.  Bray  was  desirous  of  paying,  that 
he  might  regain  his  papers,  to  enable  some 
other  attorney  to  proceed  with  his  cause ;  but 
Bridgman  having  handed  them  over  to  his 
agents,  the  other  plaintiffs,  it  became  neces- 
sary to  apply  to  them  for  them,  and  they  re- 
fused to  deliver  them  up  unless  they  were  paid 
what  had  been  so  acknowledged  to  be  due  irom 
Bray  to  Bridgman  for  conducting  the  suit  be- 
tween the  former  and  Woodrow.  They  did 
not  demand  from  Bray  all  that  was  due  from 
Bridgman,  his  solicitor,  to  them  as  his  town 
agents,  but  only  the  precise  sum  admitted  to 
be  due  from  Bray  the  client  to  Bridgman  the 
solicitor,  on  account  of  a  particular  cause,  and 
on  which  alone  Alexander  and  Holme  claimed 
the  lien.  And  there  we  find  the  material  dis- 
tinction in  point  of  fact  and  circumstance  in 
the  present  case  from  all  those  that  have  been 
cited  on  this  question.  To  obtain  his  papers 
from  Alexander  and  Holme^  Bray,  of  neces- 
sity, paid  them  the  sum  so  demanded  from 
him,  a  sum  which  it  is  not  denied  that  he 
would  have  been  bound  to  pay  to  Bridgman  if 
he  had  not  become  a  bankrupt,  and  had  had 
the  papers  in  his  possession.  Now,  if  the  as- 
signees of  Bridgman  have  still  a  right  to  re- 
cover that  money  at  law.  Bray  would  clearly 
be  obliged  to  pay  the  money  twice  over ;  for 
Bridgman  certainly  had  a  lien  on  the  papers 
for  that  sum,  and  Bray  must  have  paid  him  the 
money  before  he  could  be  entitled  to  demand 
them  from  him ;  and  Bridgman  did  not  lose 
that  lien  by  givmg  over  the  papers  to  Alexander 
and  Holme,  to  whom,  as  his  law  agents,  he 
delivered  them  for  the  purpose  of  transacting 
the  business  to  which  they  related.  They, 
therefore,  also  became  entitled  to  retain  them 
till  their  bill  should  be  paid,  and  Bray  had  no 
means  of  compelling  them  to  deliver  the  papers 
up  to  him  until  he  had  first  satisfied  their  fair 
demand.  Bridgman,  it  appears,  owed  Alex- 
ander and  Holme  a  much  larger  sum  of  money 
as  between  them ;  Alexander  and  Holme  had  a 
lien  for  all  that  was  due  to  them  from  him,  and 
he  could  not  have  compelled  them  to  give  up 
the  papers,  without  first  paying  them  the  whole 
which  ne  owed  them.  Do  not  they  then  stand 
in  Bridgman's  place  as  against  Bray,  to  the 
extent  of  Bridgman's  demand  against  him  on 
this  account  ?  If  they  do  not.  Bray  would  be 
benefited  by  the  circumstances  which  have 
taken  place,  in  a  manner  by  no  means  agree- 
able either  to  equity  or  sound  sense. 

We  therefore  think  it  perfectly  clear  that 
Ale.\a!i(Icr  and  ilulme  had  a  good  title  to  a  lien 


on  these  papers  for  the  sum  in  question,  which 
lias  been  paid  to  them  by  Bray,  at  least  so  far 
as  to  entitle  him  to  have  the  action  commenced 
against  him  for  the  present  restrainef).  So  that 
whatever  we  may  hereafter  think  it  necessary 
to  do  when  this  cause  shall  come  to  a  hearing, 
we  are  now  clearly  of  opinion  that  the  injunc- 
tion which  has  been  obtained  must  be  conti- 
nued. Bridgman  never  lost  his  original  lien 
by  any  thing  which  he  did ;  and  by  transferring 
the  papers  to  the  plaintifis,  hb  agents,  be  mpt 
have  given  them  the  same  advantage  of  Hen 
against  his  client  as  he  himself  had  against 
him.  Bridgman's  assignees,  therefore,  cannot 
be  entitled  to  recover  aginnst  Bray  this  money, 
which  Alexander  and  Holme  would  certainly 
have  been  entitled  to  retain  these  papera  for, 
as  against  Bridgman ;  if  they  were,  their  re- 
covering  in  this  action,  after  Bray  had  paid 
the  money  in  discharge  of  such  lien,  would  be 
manifestly^unjust ;  for  the  effect  of  it  would  be 
to  oblige  Bray  to  pay  the  same  money  due,  on 
the  same  account,  to  two  different  persons.  ^ 

We  are  therefore  of  opinion,  that  the  in- 
junction which  has  been  obtained  must  be 
continued.  The  authorities  which  have  been 
cited  on  this  question,  although  they  are  not 
precbely  in  point,  undoubtedly  are,  as  far  as 
they  apply  to  the  present  case,  entirely  in 
favour  of  the  plaintiffs.  The  first  is  that  of 
Farewell  v.  Cvker,  in  Peere  Williams.  ^  That 
and  the  subsequent  cases  of  Ward  v.  Keppie, 
and  Eof  parte  Steele,  are  quite  suflScient  to  es- 
tablish the  right  of  lien  now  contended  for.  In 
the  last,  it  is  expressly  stated  to  be  detcnnined 
that  the  agent  in  town  has  a  right  to  intervene 
with  his  claim  of  lien,  as  against  the  solicitor, 
giving  to  the  agent  a  right,  in  equity,  to  lie 
paid  the  money  due  to  him,  to  the  extent  of  hi* 
lien  against  the  solicitor.    6  Price,  203. 

See  also  Taylor  v.  Leteis,  2  Ves.  Ill;  fFiU 
kins  V.  Carmichael,  1  Doug.  105 ;  Htllis  v,  CAf. 
ridge,  4  Taunt.  807;  and  Ea^  parte  Pemberion, 
18  Ves.  282. 


COURT  OF  BANKRUPTCY. 


REPORT  OF  THE  8BLBCT  COMMITTEE  OP  THE 
HOUSE  OP  COMMONS. 

The  Select  Committee  to  whom  the  bill  for 
investing  in  Government  Securities  a  portion 
of  the  cash  lying  unemployed  in  the  Bank  of 
England  belonging  to  bankrupt's  estates,  and 
applying  the  interest  thereon  in  discharge  of 
the  expences  of  the  Court  of  Bankruptcy, 
and  for  the  relief  of  the  suitors  in  the  said 
Court,  was  committed,  and  who  were  empow- 
ered to  examine  into  the  matters  contwnedtn 
the  said  bill,  and  to  report  their  opinion  there- 
upon to  the  house,  together  with  the  minutes 
of  the  evidence  taken  before  them : — Hare  ex- 
amined the  matters  to  them  referred,  and 
agreed  to  make  a  report  thereof  to  the  Uousc, 
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toj^elhler  with  the  minutes  of  evidence  taken 
before  them,  and  have  also  examined  the  alle- 
^Uons  of  the  said  bill  and  found  the  same  to 
r>e  true,  and  have  gone  through  the  bill  and 
made  several  amendments  thereunto. 

Your  Committee  have  called  before  them 
several  witnesses  whose  evidence  accompa- 
nies this  report,  and  to  which  your  committee 
solicit  the  particular  attention  of  the  House. 

It  appears  by  such  evidence,  that  on  the 
26th  day  of  April  last  there  were  standing  at 
the  Bank  of  England  cash  and  securities,  in 
the  name  of  the  Accountant  General  of  the 
Court  of  Chancery,  to  the  credit  of  Bank- 
rupts' estates,  the  following  sums:  —  cash, 
362,385/.  9#.  lOd. ;  bills  of  exchange,  15,  758/. 
7#.  2d,  exchequer  bills,  247>600/. ;  bank  three 
per  cent,  annuities,  26,328/.  U.  lie/.;  bank 
three  and  a  half  per  cent,  annuities,  52,449/. 
19#.  I  Id. ;  reduced  annuities,  7680/.  5«.  8^. ; 
balance  on  the  dividend  account,  142,202/ 
19m.  2d. 

The  first  item  constitutes  the  account  of  ge- 
neral unemployed  cash  belonging  to  bankrupts' 
estates,  in  number  about  1,200,  under  the  ad- 
ministration of  the  Court  of  Bankruptcy,  which 
has  gone  on  gradually  increasing  every  month 
since  the  establishment  of  the  Court  on  the 
11  th  January  1832 ;  and  the  other  securities  sta- 
ted were  either  part  of  the  bankrupts*  estates, 
which  were  found  invested  at  the  time  of  their 
bankruptcy,  or  which  have  been  invested  since 
at  the  instance  of  the  assignees  or  creditors. 

Whenever  an  investment  is  desired,  the  Court 
makes  an  order  for  the  purpose,  and  the  inter- 
est or  dividends  arising  tnerefrom  are  then  car- 
ried to  the  credit  of  the  particular  banknipt's 
estate ;  and  whenever  a  dividend  is  declared, 
the  amount  ordered  to  be  divided  is  taken  from 
the  general  cash  and  carried  to  the  credit  of 
the  particular  estate  in  respect  of  which  it  is 
directed  to  be  divided,  ana  made  subject  to 
the  drafts  of  the  official  assignees,  payable  to 
the  several  creditors.  The  amount  standing  to 
the  dividend  account  of  the  several  estates  con- 
stitutes the  last  of  the  before*  mentioned  items ; 
so  that  the  actual  luemployed  qash  belonging 
to  bankrupts'  estates  at  the  period  before  refer- 
red to  was  504,618/,  9#.,  the  use  of  part  of 
which  necessarily  belongs  to  the  Bank  of  Eng- 
land as  the  only  compensation  it  has  for  keeping 
the  several  accounts,  and  making  the  sevcru 
payments,  and  for  the  expelise  of  the  distinct 
establishment  which  is  kept  up  at  the  Bank  for 
the  purpose;  and  a  considerable  sum  must 
ako  remain  to  meet  the  continual  claim  for 
dividends  and  for  the  general  expcnces  of  bank- 
rupts' estates. 

But  it  app^^  to  your  Committee  that  so 
much  of  the  cash  as  may  remain,  after  provi- 
ding for  the  purposes  aforesaid,  ought  to  be 
made  available  in  the  best  manner  possible  for 
the  benefit  of  the  creditors  of  the  several  bank- 
rupts whose  estates  are  administered  under  the 
authority  of  the  court,  and  from  the  evidence 
which  has  been  submitted  to  your  Committee, 
it  appears  to  them  that  the  sum  of  300,000/. 
may  be  now  safely  invested  in  the  purchase  of 
rhrce  per  cent,  consolidated^  or  three  per  cent. 


reduced  hank  annuities,  which  fiind^  your 
(Committee  have  preferred  to  vm  in  vestment  in 
exchequer  bills,  because,  tlie  investment  in 
stock  will  produce  a  larger  rate  of  interest 
than  apurchase  of  exchequer  bills,  and  because 
your  Cfommittee  believe  such  an  investment  will 
be  a  permanent  one. 

Your  Committee  next  proceeded  to  exa« 
mine  into  the  mode  in  which  the  objects  of 
benefiting  the  estates  of  bankrupts  may  be 
mqst  readily  attained. 

In  the  first  place,  they  inquired  whether  the 
interest  and  dividends  arismg  frpm  such  in- 
vestments can  be  usefully  appropriated  to  in- 
crease the  dividends  to  be  paid  to  the  creditors, 
by  allowing  a  certdn  proportion  of  interest  to 
each  estate,  as  is  done  in  the  case  of  savings 
banks ;  but  independent  of  the  expense  and 
trouble  of  keepmg  so  many  accounts,  the 
amount  of  interest  which  would  be  due  to  each 
particular  estate  is  so  small,  having  regard  to 
the  number  of  creditors  among  whom  it  is  to 
be  divided,  and  the  time  of  investment  is  so 
short,  that  the  sum  to  be  given  to  each  credi- 
tor would  be  of  very  small  comparative 
amount ;  and  it  has  therefore  appeared  to  your 
Committee  that  such  interest  and  dividends 
may  be  employed  more  conveniently  and  more 
beneficially  for  bankrupts'  estates  in  genera! 
if  applied  to  pay  the  general  expences  of  the 
Court  of  Bankruptcy. 

The  con.pensations  awarded  under  the  act 
which  constituted  that  Court  appear  to  your 
Committee  to  be  properly  included  within  this 
head ;  and  as  there  is  every  reason  to  expect 
that  the  funds  applicable  to  the  purpose  will 
continue  to  increase,  while  the  amount  of  com- 
pensation must  diminish  with  the  lives  of  the 
parties  receiving  the  same,  your  Committee 
hope  that  those  funds  may,  at  no  distant  period, 
provide  nearly  the  whole  expence  of  the  Court, 
and  enable  the  Lord  Chancellor,  under  the 
power  now  vested  in  him,  to  reduce  from  time 
to  time,  and  finally  to  abolish,  the  fees  now 
received  from  bankrupts*  estates. 

Your  Committee  have  found  that  by  the  ex- 
isting law  the  assignees  of  bankrupts'  estates 
are  directed,  at  the  expiration  of  a  given  time 
after  the  declaration  of  a  dividend,  to  file  a 
certificate  in  the  office  of  the  Lor  d  Chancellor's 
Secretary  of  Bankrupts,  of  the  amount  of  di- 
vidends left  unclaimed  and  remaining  in  their 
hands ;  but  your  Committee  submit  that  as- 
signees should  not  only  file  such  certificates, 
but  should  pay  into  the  Bank  of  England,  for 
safe  custody,  the  amount  of  all  such  unclaimed 
dividends;  and  your  Committee  recommend 
that  a  clause  for  that  purpose  be  introduced 
into  the  bill ;  and  it  appears  also  to  your  Com- 
mittee, that  such  dividends  should  remain  sub- 
ject to  the  claim  of  the  creditors  entitled  to 
the  same,  and  not  be  distributed  amongst  the 
other  creditors,  as  is  now  authorised. 

A  petition  to  your  Honorable  House,  from 
Charles  Elley,  the  Chief  Clerk  in  the  office  of 
the  Secretary  of  Bankrupts,  praying  for  com- 
pensation on  retiring  from  his  office,  under  the 
circumstances  mentioned  in  his  petition,  hav- 
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ing  been  referred  to  your  Committee,  they 
have  examined  evidence  thereof^  and  it  appears 
that  he  is  now  of  the  age  of  68  years  and  up- 
wards ;  that  he  has  been  49  years  in  the  office ; 
and  from  rheumatism  and  other  bodily  infirmi- 
tie8>  is  become  incapable  of  giving  attention  so 
as  effectually  to  aischarge  the  duties  of  his 
offices  and  as  it  appears,  that  prior  to  the 
passing  of  the  act  constituting  tro  Court  of 
Bankruptcy,  the  emoluments  of  his  office  were, 
on  the  average  of  three  years,  1,065/.  per  an- 
num, and  that  the  same  were  reduced  by  the 
act  to  500/.,  your  Committee  are  of  opmion 
that  it  will  be  proper  to  allow  the  said  Mr. 
Eiley  to  retire  trom  his  office,  and  under  the 
peculiar  circumstances  of  his  case,  and  espe- 
ciiJly  of  the  great  reduction  which  has  taken 
place  in  his  emoluments,  that  he  should  be 
allowed  such  compensation  as  the  Lord  Chan- 
cellor may  think  fit,  not  exceeding  400/.  per 
annum,  to  be  payable  out  of  the  interest  and 
dividends  to  arise  from  the  funds  proposed  to 
be  created  by  the  bill  now  under  our  consider- 
ation. 

In  conclusion,  your  Committee  beg  to  call 
the  attention  of  the  House  to  the  ffreat  advan- 
tage which  the  evidence  shews  to  have  resulted 
from  constituting  the  new  Court  of  Bank- 
ruptcy, and  from  the  appointment  of  official 
assignees,  by  the  aid  of  wluch  officers  it  ap- 
pears that  the  portion  of  assets  of  bankrupts 
divided  amongst  the  creditors  is  largely  in- 
creased ;  that  the  declaration  and  the  payment 
of  dividends  is  much  accelerated ;  that  the  verv 
great  losses  heretofore  sustained  by  the  fraua, 
nedect,  and  insolvency  of  assignees,  solicitors, 
aua  accountants,  who  were  intrusted  to  collect 
in  such  assets,  have  been  prevented,  by  the 
immediate  deposit  of  assets  now  made  by  the 
official  assignees  at  the  Bank  of  England ;  and 
further,  that  there  is  a  large  saving  in  sums 
heretofore  allowed  to  bankrupts,  and  to  ac- 
countants and  solicitors,  for  tne  discharge  of 
duties  which  are  now  performed  by  the  official 
assignees  at  much  less  expense.  It  should 
also  be  observed,  that  to  the  labours  of  these 
useful  functionaries  the  public  are  indebted 
for  the  means  of  making  available  the  funds 
which  are  the  subject  of  this  Report. 

Your  Committee  beg  further  to  call  the  at- 
tention of  the  House  to  a  statement  laid  before 
the  Committee  by  Mr.  Crawford,  one  of  the 
members,  as  to  the  necessity  of  the  appoint- 
ment of  an  Accountant  General  in  Bankrupt- 
cy, distinct  from  the  Accountant  General  of 
the  Court  of  Chancery;  and  upon  consider- 
ation of  the  facts,  and  tor  the  reasons  set  forth 
in  that  statement,  and  upon  consideration  also 
of  the  other  evidence  submitted  to  them  on 
the  subject,  your  Committee  beg  to  recom- 
mend that  an  Accountant  General  for  matters 
of  Bankruptcy,  be  forthwith  appointed,  and 
that  he  be  allowed  such  a  yearly  salary  as  the 
Lord  Chancellor  may  direct,  not  exceeding 
1,200/.  per  annum,  which  salary  should  be 
paid  out  of  the  interest  and  dividends  to  arise 
from  the  funds  proposed  to  be  created  by  tiie 
bill  now  under  consideration. 


Your  Committee  have   also  proceeded  to 
inquire  whether  any  reduction  may  be  properly 
made  in  the  present  establishment  of  the  Court 
of  Bankruptcy,  and  it  appearing  that  at  the 
time  the  Court  of  Bankruptcy  was  constituted 
it  was  calculated  that  the  six  newly  iu>pointed 
Commissioners  would  not  be  able  to  discharge 
all  the  duties  which  had  been  heretofore  per- 
formed  by  the  14th  list  of  Commisssioners,  so 
as  to  insure  the  requisite  punctuality  and  dis- 
patch, and  power  was  therefore  given  by  the 
puisne  Judges  of  the  Court  to  act  as  Commis- 
sioners, and  a  Deputy  R^istrar  was  appoint- 
ed, partly  with  a  view  to  his  attendance  on  any 
such  Judge  when  acting  as  a  Commissioner; 
but  it  also  appearing  that  such  six  Commis- 
sioners have  been  able  to  discharge  all  the 
duties  devolved  on  them,  without  any  impor- 
tant assistance  from  the  Judges,  and  that  a 
vacancy  having  occurred  by  the  death  of  one 
of  such  Judges,  his  Majesty  has  not  been  ad- 
vised to  fill  such  vacancy;  your  Committee 
are  of  opinion  that  three  Judges  are  sufficient 
for  that  Court ;  and  as  it  appears  that  part  of 
the  business  now  performed  by  the  Chief  Re- 
^strar  of  the  Court  may,  on  this  appointment 
of  an  Accountant  General  for  Bankruptcy,  be 
performed  by  such  last  mentioned  officer,  it 
appears  to  your  Committee,  and  they  think 
it  right  to  recommend,  that  should  an  Ac- 
countant General  be  appointed,  as  they  have 
suggested,  in  the  event  of  the  death,  removal* 
or  retiremeot,  either  of  the  Registrars  of  the 
Court,  or  of  the  two  Deputy  Registrars  of  the 
Court,  not  attached  to  the  Commis^oncrs,  or 
either  of  them,  that  any  vacancy  so  to  be  oc- 
casioned should  not  thereafter  be  filled  up,  so 
as  to  constitute  more  than  two  Registrars  and 
one  Deputy  Registrar,  other  than   the   six 
Deputy  Registrars  liefore  mentioned  to  be  at- 
tacned  to  the  Commissioners  of  the  Court. 
lOM  June,  1834. 


ABSTRACTS  of  RECENT  STATUTES. 

Session  1834* 

No.  L 


HOUSE  OQTIBS.     3  &  4  W.  4.  c.  19. 

This  is  intituled^  '*  An  Act  to  repeal  ceitalo 
Duties  on  Inhabited  Dwelling  Houses/'  and 
passed  the  16th  June  1834. 

It  recites  the  48  G.  3.  c.  55,  by  which  cer- 
tain  duties  of  one  shilling  and  sixpence,  tvni 
shillings  and  three-pence,  and  two  sbillin?» 
and  ten-pence  in  the  pound  resnectively  werr 
granted  and  made  payable  yeany  on  bU  inha- 
bited dwelling  houses  throughout  Great  Bri- 
tain according  to  the  value  thereof  as  soecifieil 
in  schedule  (B.)  to  the  said  act  annexed :  An^l 
that  by  3  &  4  W.  4.  c.  39,  certain  reduced 
duties  were  granted  and  made  pa^ble  on  in- 
habited  dwelling  houses,  in  certain  cases  in 
the  said  last-recited  act  specified,  in  lieu  of  the 
duties  so  as  aforesaid  granted  and  made  pay- 
able by  the  said  act  of  the  forty-eighth  year  uf 
King  George  the  Third :  And  that  it  is  cxpc- 
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dleot  to  repeal  the  said  duties  on  inhabited 
dwelling  houses : 

It  is  therefore  enacted,  that  from  and  after 
the  fifth  day  of  April  one  thousand  eight  hun- 
dred and  thirty-four  the  sfdd  duties  so  as 
aforesaid  granted  and  made  payable  on  inha- 
bited dweUin^  houses,  and  all  compositions  in 
lieu  of  the  said  duties,  shall  cease  and  deter- 
mine, and  the  same  are  hereby  repealed,  so 
hx  as  relates  to  any  assessment  of  the  duties 
of  assessed  taxes,  or  of  compositions  in  lieu 
thereof,  to  be  made  for  anv  year  commencing 
from  or  after  the  sud  fifth  day  of  April  one 
thousand  eight  hundred  and  thiity-four. 

II.  That  where  any  contract  or  composition 
now  in  force  for  any  of  the  duties  of  assessed 
taxes  doth  include  ttie  duty  on  any  inhabited 
dwelling  house  or  dwelling  houses  repealed  by 
this  act,  it  shall  be  lawful  for  the  Commission- 
ers acting  in  the  execution  of  the  several  acts 
relating  to  the  said  duties,  in  their  respective 
districts,  and  they  are  hereby  authorised  and 
required,  to  cause  the  amount  of  the  compo- 
sition payable  under  such  contract,  and  the 
assessments  and  duplicates  relating  thereto, 
for  any  year  commencing  as  aforesaid,  to  be 
reduced  to  the  extent  of  the  said  duty  hereby 
repealed  and  of  the  addition^  duty  payable 
thereon  by  virtue  of  such  contract,  and  such 
reduction  shall  commence  and  take  effect  from 
and  after  the  said  fifth  day  of  April  one  thou^ 
sand  eight  hundred  and  thirty-four;  and  all 
such  coDtracts  shall  be  of  the  same  force  and 
effect  for  the  recovenr  and  enforcing  payment 
of  the  reduced  instalments  of  composition,  to 
all  intents  and  purposes,  as  if  the  rail  amount 
of  the  instalments  compounded  for  had  con- 
tinued Payable  on  such  contracts. 

III.  That  where  under  or  by  virtue  of  any 
act  or  acts  in  force,  in  order  to  qualify  or  en- 
tide  any  person  to  vote  at  the  election  of  any 
commissioner  or  commissioners,  or  as  a  quah- 
fication  for  any  other  purpose,  it  is  reonired 
that  such  person  shall  occupy  a  dwelling  house 
assessed  to  the  said  duties  on  inh^ited  dwel- 
ling houses  at  a  c^ain  rent  or  value,  it  shall 
be  sufficient  to  entitle  any  such  person  to  vote 
on  any  such  occasion,  and  it  shall  be  deemed 
to  be  a  sufiioi^t  qualification^  or  for  any  such 
purpose  as  aforesaid,  if  such  person  shall  oc- 
cupy a  dwelling  honse  which  snidl  be  bond  fide 
of  tne  rent  or  wue  spedfied  or  required  in  or 
by  any  snch  act  or  acts  as  aforesaid,  without 
reference  to  any  assessment  of  tiie  said  duties 
hereby  <rqiealea,  provided  such  person  shall  be 
in  other  respects  duly  qualified  for  any  such 
purpose  as  aforesaid ;  and  in  case  of  uispute 
such  rent  or  value  shall  be  ascertained  and 
determined  according  to  the  rules  and  direc- 
tions contuned  in  the  said  ^schedule  (B.)  an- 
nexed  to  the  said  recited  act  of  the  jforty- eighth 
year  of  Kii^  George  the  Third. 

A  LIST  OF  " 

PUBLIC  GBNERAL  STATUTES. 
Sbbsion  1884. 


[jRaued-up  to  I6/A  June,'] 
Gap.  1,  An sufXXo explain  and  amend  an  act 


of  the  last  session  of  parliament  for  regu- 
lating the  labour  of  children  and  young 
persons  in  the  mills  and  factories  of  the 
United  Kingdom.  [20th  Feb.  1834.1 

Cap.  2,  An  act  to  apply  certain  sums  to  the 
service  of  the  year  one  thousand  eight  bun- 
dred  and  thirty  four.  [26th  March.] 

Cap.  3,  An  act  for  ndsing  the  sum  of  fourteen 
millions  by  Exchequer  bills  for  the  service 
of  the  year  one  thousand  eight  hundred  and 
thirty-tour.  [26th  March.] 

Cap.  4,  An  act  for  tiie  regulation  of  his  Ma- 
jesty's royal  marine  forces  while  on  shore. 

[26th  March.] 

Cap.  5,  An  act  for  continuing  ^>  his  Mige^ty 
until  the  fifth  day  of  July  one  thousand  eight 
hundred  and  thirty-five  nertain  duties  on 
sugar  imported  into  tl^e  United  Kingdom 
for  the  service  of  the  year  one  thousand 
eight  hundred  and  thirty-t^ur.  [26th  March.} 

Cap.  6,  An  act  for  pumshing  mutiny  and  4c* 
sertion,  $nd  for  tlie  better  payment  of  tiie 
army  and  th^  quarters.         [26th  March.] 

Cap.  7»  An  act  to  repeal  at  the  period  within 
mentioned  so  much  of  an  act  passed  in  the 
fifth  year  of  the  reign  of  his  late  M^esty 
King  George  the  Tluxd,  intituled  '^  An  act 
to  alter  certain  rates  of  posture^  and  amend, 
explain,  and  enlarge  several  provisions  in 
an  act  made  in  the  ninth  year  of  the  reign 
of  Queen  Anne  and  in  other  acts  relating 
to  the  revenue  of  the  Post  Office,^'  as  autho- 
rises the  takinff  of  certain  r^s  of  inland 
postage  within  nis  Majesty's  dominions  in 
North  America.  [26th  March.] 

Cap.  8,  An  act  to  amend  an  act  passed  in  the 
)ast  session  for  consolidating  and  amending 
the  laws  relative  to  jvf  ors  and  juries  in  Ire- 
land. [^6th  Marcli.] 

Cap.  9,  An  act  to  indemnify  such  persons  in 
tne  United  Kingdom  as  have  omitted  to 
qualify  themselves  for  offices  and  employ- 
ments, and  for  extending  the  time  limited 
for  those  purposes  respectively  until  the 
twenty-fifth  day  of  March  one  thousand 
eight  nundred  and  thirty-five,  to  permit  such 
persons  in  Great  Britain  as  have  omitted  to 
make  and  file  affidavits  oJf  the  execution  of 
indentures  of  clerks  to  attorneys  and  solici- 
tors to  make  and  file  the  same  on  or  before 
the  first  day  of  Hilary  term  one  thousand 
eight  hundred  and  thirty-five,  and  to  allow 
persons  to  make  and  file  such  affidavits  al- 
though the  persons  whom  they  served  shall 
have  neglected  to  make  out  their  annual 
certificates.  [26th  March.] 

Cap.  10,  An  act  for  continuing  until  the  first 
aay  of  June  one  thousand  eignt  hundred  and 
thirty-six  the  several  acts  for  regulating  the 
turnpike  roads  in  Great  Britain  which  will 
expire  with  the  present  or  the  next  session 
of  parliament.  [26th  March.] 

Cap.  11,  An  act  for  continuing  to  his  Mi^esty 
until  the  fifth  day  of  July  one  thousand 
eight  hundred  ana  thirty-'five  certun  duties 
on  offices  and  pensions  for  the  sendee  of 
tlie  year  one  thousand  eight  hundred  and 
thirty-four,  and  to  appropriate  any  sums 
arising  from  the  redemption  of  the  land  tax. 

M4  [26th  March.] 
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Cap.  V2,  An  act  to  apply  a  vam  of  seven  mil- 
lions out  of  the  consolidated  fund  to  the 
service  of  the  year  one  thousand  ei^ht  hun- 
dred and  tlurty-four.  [26th  March."] 

Cap.  13,  An  act  to* repeal  so  much  of  an  act 
of  the  last  session  or  parliament  for  the  pre- 
vention of  smuggling  as  authorises  magis- 
trates to  sentence  persons  convicted  of  cer- 
tain offences  to  serve  his  Majesty  in  his  naval 
service,  and  to  alter  and  amend  the  said  act. 

[22d  May.l 

Cap.  14,  An  act  to  repeal  so  much  of  several 
acts  as  authorises  tne  issuing  any  sums  of 
money  out  of  the  consolMated  fund  for  the 
encouragement  of  the  nosing  or  dressing 
hemp  or  flax.  [22d  May.] 

Cap.  15,  An  act  to  regulate  the  office  of  the 
receipt  of  his  Migesty's  Exchequer  at  West- 
minster. [22d  May.] 

Cap.  16,  An  act  to  abolish  the  office  of  re- 
corder of  the  great  roll  or  clerk  of  the  pipe 
in  the  Exchequer  in  Scotland.    [22d  May.] 

Cap.  17r  An  act  to  indemnify  witnesses  who 
may  give  evidence  before  the  lords  spiritual 
ana  temporal  on  a  bill  for  preventing  bri- 
bery and  corruption  and  illegal  practices  in 
the  dection  or  members  to  serve  in  parlia- 
ment for  the  borough  of  Warwick. 

[22d  May.] 

Cap.  18,  An  act  to  indemnify  witnesses  who 
may  give  evidence  before  the  lords  spiritual 
ana  temporal  on  a  bill  to  exclude  the  free- 
men of  Liverpool  from  voting  at  the  election 
of  members  of  parliament  for  that  borough. 

[22d  May.] 

Cap.  19,  An  act  to  repeal  certain  duties  on 
inhabited  dwelling  houses.         [16th  June.] 

Cap.  20,  An  act  to  explain  and  amend  an  kcl 
passed  in  the  thirty-third  year  of  the  reign 
of  his  late  Majesty  King  George  the  Second, 
to  regulate  the  conveyance  and  side  of  fish 
at  first  hand. 

Ca]^.  21,  An  act  for  amending  certain  provi- 
sions of  an  act  of  the  thirty-sixth  year  of 
King  George  the  Third,  for  regulating  the 
buying  and  selling  of  hay. 

Cap.  22,  An  act  to  amend  an  act  of  the  eleventh 
year  of  King  George  the  Second  respecting 
the  apportionment  of  rents,  annuities,  and 
other  periodical  payments. 


INNS  OF  COURT. 


EXTRACTS   FROM   THE  EVIDENCE  TAKEN    BE- 
FORE THE  COMMON  LAW  COMMISSIONERS. 

[Cvncludedfrom  page  135.] 

Inhbr  Temple. 

John  ff^yrttt,  Esq.,   Treasurer  of  the  Inner 
Temple,  and  Mr.  Jama  Gardner ,  examined. 

Question  to  Mr.  fFyattJ] — ^Mr.  Gardner,  on 
his  examination,  has  expressed  a  disinclina- 
tion  to  the  Commissioners  making  use  of  the 
information  he  gave  as  to  the  rejection  of 
persons  desirous  of  becoming  members  of  the 
Inner  Temple,  unless  he  had  the  direction  of 
the  Treasurer,  or  a  Bencher  of  jjie  Society?— 
^Mir«r.— [Mr.  /Pyff^f .]— I  feel  no  objection  ■ 


to  Mr.  Gardner  stating  to  this  Board  tlie  rea- 
sons why  anv  gentlemen  have  been  rejected. 

You  are  the  Treasurer  of  the  Inner  Temple 
at  present? — I  am. 

Do  you  remember  any  instance,  except  that 
of  Mr.  Harvey,  in  which  a  gentleman  has  been 
rejected  ? — ^None,  with  respect  to  a  call  to  the 
Bar. 

Is  there  anv  rule  as  to  stating  to  the  party 
the  reasons  why  he  is  rejected ;  would  you  do 
that  publicly  if  he  wished  it  ? — I  do  not  know 
that  there  is  any  rule  as  to  stating  to  the  party 
why  he  is  rejectee!;  we  should  not  do  that 
publicly. 

Would  you  admit  any  body  to  hear  the  dis- 
cussion  except  the  Benchers  ?  —  Decidedly 
not ;  ours  is  a  domestic  forum,  and  if  we  were 
to  admit  one,  we  could  not  with  propriety  ex- 
elude  any ;  we  cannot  make  a  distinction. 

You  did  admit  the  short-liand  writer? — ^Yes, 
we  did;  because,  there  being  a  short-hand 
writer  present  on  our  part,  we  thought  it  pro- 
per to  permit  Mr.  Harvey  to  have  one  also. 

It  is  a  late  regulation  that  requires  the  sig- 
nature of  two  barristers  to  admission  to  the 
Inn  ? — [Mr.  Gardner. y^lX  was  in  the  year 
1819 ;  it  was  a  verlial  regulatiun. 

To  Mr.  fFyatt.y-  Does  it  strike  you  that  is 
a  good  alteration ;  do  you  not  think  that  the 
signature  of  two  respectable  householders 
ought  to  be  quite  sufficient  for  admission  to  an 
Inn  of  Court? — It  does  strike  me  that  the 
alteration  aUuded  to  was  a  good  alteration; 
and  in  my  opinion  the  signature  of  two,  <ir 
even  of  more  respectable  householders,  ought 
not  to  be  sufficient  for  admission  to  an  Inn  of 
Court ;  for  a  householder,  though  a  respect, 
able  man,  might  be  perfectly  incompetent  to 
judge  of  the  talents  and  acquirements  neces- 
sary  to  qualify  an  individual  for  a  liberal  pro- 
fession ;  and,  moreover,  I  cannot  see  the  iris, 
dom  of  departing  from  a  practice  against  which 
no  abuse  or  inconvenience  is  alleged  to  have 
existed,  merely  for  the  sake  of  alteration. 

To  Mr,  Gardner."] — ^A  bond  is  likewbe  re- 
quired ? — ^Yes,  any  persons  may  sign  the  bond 
if  they  are  householders. 

To  Mr.  ^i^a/r.]— Do  you  think  it  would  be 
desirable  to  submit  the  matter  to  the  gentle- 
men of  the  Bar  ? — I  do  not  think  it  right  to 
submit  this  question  to  the  gentlemen  of  the 
Bar ;  I  believe  it  would  not  £e  of  advanti^^e  to 
the  applicant  if  it  were  to  be  submitted  to  the 
whole  Bar  of  the  Inn ;  I  can  foresee  great  in- 
convenience from  the  numbers  of  the  Bar ;  if 
to  a  few,  how  are  they  to  he  selected  ?  It  is 
much  better  where  it  is,  and  where  it  has  been 
for  ages. 

You  have  had 'a  regulation  of  late  years,  that 
a  person  shall  not  ro  admitted  to  an  Inn  of 
Court  without  being  examined  in  classics  ? — 
Yes,  classics  and  history,  &c.  general  litera- 
ture, as  stated  in  my  letter  of  the  4th  of  Anril 
1833 ;  the  object  was  not  to  ascertain  whether 
he  was  a  good  scholar  or  not,  but  to  see  bow 
he  had  spent  his  time,  and  whether  he  was  of 
gentlemanly  habits,  so  that  we  might  have 
some  security  for  his  being  fit  to  come  into 
such  a  society^  where  we  expect  to  have 
geatlemen. 
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That  rule  has  not  been  adopted  in  any  other 
Inn  of  Court  ? — No,  I  believe  not ;  I  have 
-had  many  gentlemen  come  to  me  with  their 
sons  to  he  admitted  as  students  since  I  have 
been  Treasurer,  and  they  have  informed  me 
that  thev  brought  their  sons  to  the  Inner 
Temple  because  there  was  an  examination  ;  it 
is  dearhy  some  test  of  fitness,  though  it  is  not 
conclusive. 

AU  the  Inns  of  Court  have  adopted  a  regu- 
lation,  that  any  person  admitted^  to  Inns  of 
Court  must  sign  an  undertaking  not  to  prac- 
tise under  the  Bar  without  leave  of  the  Bench- 
ers I — I  think  it  is  so ;  whether  there  has  been 
such  a  regulation  in  the  other  three  Inns,  I 
cannot  say.  [Mr.  Gardner.'] — There  is  a  little 
▼ariation,  I  believe,  made  in  the  other  Inns  of 
Court  on  account  of  the  nature  of  their  pro- 
perty ;  they  are,  I  believe,  under  the  necessity 
of  admitting  persons  as  members,  for  the  pur- 
pose of  holdmg  chambers,  and  I  think  that 
was  stated  as  a  reason  by  the  Benchers  of  the 
other  Inns,  when  they  met.  The  Middle 
Temple,  I  believe,  made  a  regulation  of  a 
similar  nature,  as  to  practising  under  the  Bar, 
prior  to  the  other  Inns  of  Court. 

To,  Mr.  Garaner,'] — Have  you  not  made  a 
regulation  in  the  Inner  Temple,  which  prevents 
attorneys  being  members  of  the  Inn? — The 
fact  18,  that  the  Society  admit  any  gentleman 
to  be  a  member,  whether  he  is  an  attomev  or 
not,  but  they  only  admit  for  tlie  Bar.  When 
a  member  applies  to  be  admitted  into  com« 
mons  to  keep  his  terms,  he  must  then  sign  a 
memorandum  that  he  is  not  on  the  roll  of 
attorneys,  nor  under  articles  of  clerkship  to 
an  attorney. 

That  was  about  ten  years  back,  was  it  not  ? 
— ^It  was  in  February  1828 ;  and  it  only  makes 
a  difference  to  an  attorney  of  twelve  months 
before  he  can  be  called,  as  he  was  obliged  to 
be  struck  off  the  roll  of  attorneys  two  years 
before  his  call,  prior  to  this  order  being  made. 

Is  that  common  with  other  Inns  of  Court? 
— ^In  the  Middle  Temple  they  have,  I  believe, 
never  admitted  an  attorney  into  commons ;  as 
to  Lincoln's  Inn,  I  cannot  tell ;  but  I  cannot 
answer  this  question  positively. 

Is  that  the  only  regulation  which  has  been 
made,  which  lengthens  the  time  as  to  an  attor- 
ney being  called  to  the  Bar  ? — ^It  is. 

To  Mr.  fTyatt.^—Do  you  not  think  it  would 
be  a  good  regulation  if  no  Inn  of  Court  could 
make  any  alteration  in  the  admittance  to  the 
Inn  of  Cfourt,  or  the  Bar,  without  the  consent 
of  all  the  other  Inns  of  Court  ? — ^I  believe  all 
the  Inns  of  Court  *are  nearly  uniform  with 
respect  to  general  regulations  as  to  admissions 
and  caUs  to  the  Bar,  except  the  examinations 
before  aUuded  to ;  but  as  to  keeping  of  terms 
and  other  minor  details,  there  may  lie  a  little 
difference,  and  which,  in  my  opinion,  is  of  no 
consequence. 

To  Mr.  Gardner."] — Do  you  know  any  in- 
'  stance  of  a  conveyancer  or  pleader  under  the 
Bar  having  been  prevented  practising  in  con- 
sequence of  that  undertaking  being  required  ? 
^-If  the  question  alludes  to  a  gentleman  prac- 

tiatng  under  the  Bar  until  be  has  kept  the 
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twelve  terms,  I  believe  there  has  been  a  case 
or  two  of  individuals  who,  having  been  admit- 
ted subsequent  to  the  Order  of  February  1828, 
were  not  allowed  to  practise  until  they  had 
complied  with  the  regulation  made  prior  to 
their  admission.  [Mr.  fFyatt.] — I  have  heard 
that  some  very  improper  persons  had  applied, 
but  it  is  only  a  floating  recollection. 

There  is  no  appeal  now  against  admission 
into  an  Inn  of  Court  ? — No. 

In  your  opinion,  would  it  not  be  desirable 
there  should  oe  ? — I  have  doubt  upon  this  sub- 
ject, and  can  see  many  grounds  for  rejecting  a 
man,  though  those  grounds  might  not  be  esta- 
blished in  evidence  before  a  Court  of  Appeal ; 
and  as  there  is  no  instance  of  improper  con- 
duct in  the  Benchers  as  to  admission,  1  cannot 
see  why  there  should  be  an  appeal  to  the 
Judges. 

Is  it  not  a  good  check  that  there  should  be 
an  appeal? — I  do  not  think  that  an  appeal 
would  have  any  weight  with  men  of  honour. 
I  do  not  think  any  dieck  required. 

There  are  not  any  standing  regulations  for 
objecting  to  people  on  the  grouna  of  birth,  or 
any  such  ground? — Certainly  not  on  the 
ground  of  birth,  and  on  no  other  ground,  as 
I  believe,  except  those  stated  in  my  letter  of 
the  4th  of  April,  to  which  I  refer.  I  also  think 
that  a  man  who  offers  ought  to  be  aptu9,  hnbi~ 
lis,  et  idoneu*  moridu*  ei  scientid. 
.  To  Mr.Wyatt.] — It  does  not  strike  you  that 
any  improvement  is  necessary  as  to  admission 
to  an  Inn  of  Court,  and  also  to  the  Bur  ? — I  do 
not  see  any  at  present  as  to  the  admission;  I 
think  a  voluntary  Society  should  have  the  power 
of  rejection  almost  absolutely ;  the  Society  ex- 
cludes a  man  from  the  Bar  for  reasons ;  but  a 
man  certainly  ought  not  to  be  admitted  to  any 
Inn  of  Court  unless  he  possesses  the  requisites 
before  alluded  to. 

To  Mr,  Gardner.] — ^Are  you  able  to  say 
whether,  in  the  cases  of  parties  who  were  re- 
jected, any  communication  was  made  to  them 
as  to  the  grounds  of  the  rejection? — No,  we 
only  say  that  we  refuse  admission,  leaving  to 
them,  if  they  think  proper,  to  eend  a  letter  to 
inquire,  which  woula  be  laid  before  the  Bench- 
ers, and  an  answer  given. 

Do  you  know  whether  that  was  done  in 
either  of  those  cases  whxh  have  been  referred 
to? — ^There  was  no  application  made  to  me, 
and  I  am  not  aware  ot  any  in  the  other  cases 
before  I  was  Under-Treasurer. 

You  do  not  know,  from  any  practice,  whe- 
ther, on  an  application  of  that  kind  being  made, 
a  reason  would  be  given  ? — We  have  no  order 
on  the  subject ;  if  a  gentleman  were  to  apply 
to  me  for  the  cause,  1  shoi||d  sa^,  if  he  would 
put  it  in  writing  I  wuula  lay  it  before  the 
Benchers ;  but  in  all  those  cases  I  have  referred 
to  there  was  no  question  at  all  about  the  rejec- 
tion; and  in  three  of  the  cases  I  refer  to, 
the  persons  applied  to  other  Inns  of  Court, 
when  they  ascertained  that  there  appeared  to 
be  some  difficulty  about  their  admission. 
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Middle  Temple. 

Mr.  ff^illiam  Eldred,  Under  Treasurer  of  the 
Middle  Temple,  and  Mr.  Samuel  Phtllipi, 
Clerk  to  Ditto,  examined. 

Quesiion  to  Mr.  EliredJ] — How  many  years 
have  you  held  the  situation  of  Under  Trea- 
surer of  the  Middle  Temple  ? — Aniwer,  More 
than  forty-eight  years ;  hut  I  have  been  en- 
gaged in  that  office  longer  than  that ;  it  has 
been  more  than  fifty-four  years ;  the  first  six 
years  in  the  capacity  that  Mr.  Ptullip?  is  now 
with  me ;  I  was  so  employed  by  the  gentleman 
whom  I  succeeded. 

During  the  time  that  you  have  held  the 
office  and  known  it,  how  many  rejections  have 
there  been  of  applications  to  be  admitted 
members  of  the  Society?— I  trust  that  I  can 
answer  this  question  most  accurately,  by  re- 
ference to  some  few  memoranda  which  I  have 
t(^en,  to  be  more  correct  than  by  memory ; 
some  of  those  which  I  have  referred  to,  and 
there  are  not  many  in  all,  are  not  absolute  re- 
jections; but  I  will  state  briefly  the  nature 
of  them.  In  181 1,  an  application  was  rejected; 
•an  advertisement  having  appeared  in  the  Cam- 
brian newspaper  with  respect  to  character, 
which  was  unfiivourable,  it  was  thought  a 
sufficient  ground  for  rejection.  The  applica- 
tion not  being  pursued  by  the  party  to  esta- 
blish his  character,  it  retted  there;  there  was 
no  further  application  bv  the  party. 

Was  that  ground  ot  rejection  communi- 
cated to  the  applicant ;  was  he  informed  that 
his  r^ection  was  founded  upon  the  statement 
which  appeared  in  the  paper  ?-^I  am  not  able 
lo  say  whether  it  was  communicated,  or  if  he 
was  so  informed ;  there  mi^ht  have  been  facts 
known  to  the  Benchers  which  I  was  not  aware 

of. [Mr.  PAiliipi.y-'l  have  no  doubt  that 

it  was,  though  I  cannot  recollect  the  fact.  It 
is  usually  done  when  the  ground  of  objection 
is  known. [Mr.  Eldred.^--lvL  1816  an  ap- 
plication to  be  admitted  to  practise  as  a  con- 
veyancer was  rejected,  on  the  ground  of  an 
intention  to  continue  in  the  employment  of 
clerk  to  a  barrister.  It  was  stated  to  the  party, 
that  if  the  employment  was  relinquished  he 
should  be  admittea.  I  recollect  penectiy  who 
that  person  was,  and  to  whom  ne  was  clerk. 
They  were  both  very  respectable  men.  In 
1826  an  implication  to  be  admitted  to  practise 
as  a  conveyancer  was  not  complied  with,  the 
case  not  being  in  conformity  to  the  standing 
orders  of  the  Societjr.  It  was  with  the  inten- 
tion of  practising  without  ke«;>ing  terms.  In 
1828  a  petition  was  presented,  to  enable  the 
applicant  to  become  a  certificated  convey- 
ancer, stating  that  he  had  been  seven  or  eight 
years  managing  clerk  to  and  principally  at- 
tending conveyancing  btuiness  for  eminent 
attorneys.  A  certificate  of  barristers  as  to  his 
respectalnlity  and  fitness  was  submitted.  This 
was  not  complied  with;  it  was  understood 
that  his  intention  was  to  practise  without  keep- 
ing any  one  of  the  terms  for  the  bar.  in 
1829,  a  petition  was  presented,  stating  that 
the  applicant  had  been  seven  years  and  upwards 
in  the  office    and  under  the  instruction  of 


attorneys  and  practical  conveyancers,  with  re- 
commendation and  statement  as  to  profes- 
sional competency.  He  was  desirous  of  prac- 
tising as  a  conveyancer  and  becoming  a  mem- 
ber: R^ected.  This  was  an  applicatiofi  lo 
be  admitted  to  practise  without  keeping  any 
term.  In  1830,  an  application  to  Income  a 
member,  and  to  be  allowed  the  time  of  having 
been  a  member  of  the  Inner  Temple,  was  not 
acceded  to.  The  name  had  been  taken  off 
the  books  in  the  Inner  Temple.  The  circnm- 
stance  of  applying  to  be  allowed  the  time 
gained  in  the  Inner  Temple,  together  with  the 
name  having  been  taken  off  Sie  books,  was 
considered  by  the  Benchers  a  complete  injec- 
tion. In  tiie  same  year  a  petition  to  be  ad- 
mitted  and  permitted  to  practise  was  not  com- 
plied mth.  This  was  also  an  application  with 
the  intention  of  practising  as  a  conveyancer, 
without  keeping  any  term.  In  1832,  a  petition 
to  be  admitted  to  keep  terms  for  practising  aa 
a  conveyancer,  expressing  that  the  party  liad 
no  intention  to  be  called  to  the  Bar,  was  re- 
jected. These  are  all  that  I  find^  from  the 
period  when  I  first  was  engaged  in  the  Trea- 
sury Office  of  the  Middle  l^ple  up  to  the 
present  time. 

You  do  not  recollect  any  instance  of  a  re- 
jection earlier  than  1811? — No,  1  am  not 
aware  that  there  was  an  instance  previously. 
The  mode  of  admission  before  that  time  cer« 
tainly  was  not  so  particularly  observed  ai  it 
has  been  of  late.  It  was  deemed  requiute  to 
attend  more  strictly  to  the  subject.  It  had 
been  understood  that  some  persons  had  stated 
upon  thdr  application  to  be  admitted,  cir- 
cumstances which  were  incorrect  with  reqpect 
to  application  for  admiftsion  of  some  of  the 
Inns. 

In  consequence  of  this,  there  waa  gmtcr 
strictness  as  to  admissbn? — ^Thcre  certunly 
was. 

Will  you  have  tiie  goodness  to  state  the 
number  of  cases  that  you  have  known  within 
the  same  period,  of  reiection  on  application 
to  be  called  to  the  Bar  r — ^The  first  was  a  pe- 
tition to  be  called.  It  was  rejected,  and  an 
order  was  made  that  the  person  was  not  to  be 
called,  but  upon  a  proposal  made  agreeably  to 

the  order  of  the  SOi  of  May  1730. [Mr. 

Phillips,'] — ^That  order  requires  the  testimony 
of  a  Bencher  as  to  his  respectability,  cither 
from  his  own  knowledge  or  from  the  state- 
ment of  parties  upon  whom  he  can  rely.— — 
[Mr,  Eldred.']'-lii  1793,  it  was  resolved  thai 
the  applicant  was  improper  to  be  called  to  the 
Bar,  on  the  ground  of  character. 

Was  any  evidence  taken  on  that  oecasioa, 
with  respect  to  the  respectability  or  character 
of  the  party  ? — No  ,*  it  was  known  to  one  of 
the  Benchers,  and  he  communicated  that  to 
the  rest.— -[i/r.  Phillips.'] — It  was  not  offi- 
dally  known  what  the  grounds  were  till  some 
time  afterwards. 

Did  you  happen  to  know  whether  in  that 
case,  the  jground  of  rejection  was  communi- 
cated to  the  party?— I  think  he  w^  not  pro- 
posed. 

Did  he  ever  make  any  atteng^t  to  appeal  ?-i» 
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Ife  told  IDC  he  should  move  the  Court  of 
King's  Bench  for  a  inandamus,  but  he  never 
did.  On  communicating  that  observation  to 
the  Bencher  who  made  Uie  objection^  he  said, 
"  Never  mind  about  the  mandamus,  we  shall 
kear  no  more  of  it." 

You  do  not  know  in  a  general  way,  what  the 

Bature  of  the  charges  against  him  was  i 

[i/r.  Eklreti.'] — It  was  said  that  he  was  a 
swindler. — [Jfr.  Philtlps,'] — And  it  was  found 
out  afterwards,  that  he  had  cheated  some  man 
out  of  part  of  the  purchase  money  of  an  estate. 

SMr.  jEldreH,'] — Another  case    occurred    in 
814.    A  petitioner  having  kept  eight  terms, 
kad  been  called  to  the  Irish  Bar  in  1803.    His 
application  to  he  called  to  the  English  Bar  was 
rejected;    but  after  keeping  the  remaining 
terms,  he  was  called.    This  was  merely  a  tem- 
porary rejection,  ■  In  1821,  a  petition  was  pre- 
sented to  be  excused  from  keeping  two  terms, 
and  that  the  petitioner  might  be  called :  Re- 
jected. This  was  not  an  absolute  or  final  rejec- 
tion.   It  did  not  answer  the  purpose  of  the 
party  to  remain  in  England  for  keeping  those 
terms  to  be  called ;  he  had  some  immediate 
prospects  in  Ireland,  and  did  not  stop  to  keep 
the  remaining  terms.    There  was  no  sort  of 
objection  to  nis  character ;  he  was  in  every 
respect  eligible,  excepting  that  he  wanted  two 
terms.    If  he  bad  staid  and  kept  those,  he 
might  have  been  called.    In  1833,  a  petitioner 
applying  to  be  called,  who  had  been  prevented 
by  fllness  from  taking  his  Master  of  Arts'  de- 
g'ree,  ordered  to  be  informed ,  that  the  Ben- 
chers regret  that  the  rules  of  the  society  admit 
not  of  a  compliance     This  was  not  aii  actual 
refusal  {  nothing  was  requisite  but  the  degree ; 
the  character  and  qualification  being  quite  un- 
exceptionable.   In  1829,  one  catie  of  postpone- 
ment occurred,    that  of  a  candidate  for  the 
Bar,  who  appealed  to  the  Judges,  by  whom 
the  postponement  was  approved,  and  the  indi- 
vidual was  afterwards  called. 

Is  a  meeting  of  the  Benchers  always  sum- 
moned, to  consider  an  application  for  admis- 
sion or  an  application  to  be  so  called  to  the 
Bar? — ^No,  not  especiallv  for  that. 

Is  it  at  the  meeting  tliat  the  subject  is  al- 
ways discussed  ? — Yes,  when  they  are  called 
to  the  Bar. — [Mr,  Phiilipt,'] — ^A  rejection  can 
take  place  only  at  a  parliament  of  Benchers, 
summoned  severally  for  the  purpose  of  form- 
ing a  parliament.  Wlien  a  gentleman  on  ap- 
plying to  be  admitted  describes  himself  in  the 
form  which  is  usual,  his  father's  name  and 
place  of  residence,  that  his  object  is  going  to 
the  Bar,  he  signs  tliat  statement  himself.  He 
must  subjoin  to  that  a  certificate  from  two 
Barristers  or  a  Bencher,  that  they  are  satisfied 
as  to  the  res)»ectability  of  the  subscribing  per- 
son, and  then  he  is  admitted.  If  there  is  any 
difficulty,  the  case  must  go  before  the  Parlia- 
ment. 

What  is  the  smallest  number  of  Benchers 
that  must  be  present  at  the  Parliament? — 
Five. 

No  rejection  can  take  place,  except  with  the 
concurrence  of  five  Benchers  i — Certainly  not, 
and  generally  double  the  number  attend. 


PROCEEDINGS    OF  PROFESSIONAL 

SOCIETIES. 


THE  BBNBYOLBNT  I*AW  ASSOCtATION. 

Annual  Report  of  the  Directors,  Friday,  May 

9th,  1834. 

The  Annual  Reports  of  the  Association  from 
its  first  establishment  in  18l7f  present  an  un- 
interrupted series  of  statements  indicating  the 
prosperous  condition  of  the  funds,  to  which  con- 
siderable additions  have  from  year  to  year  been 
made ;  but  the  directors  cannot  on  the  present 
occasion  announce  a  continuance  of  its  success 
in  the  same  rapid  proportion,  although  they 
consider  the  institution  now  so  firmly  esta- 
blished, as  to  enable  it  for  many  years  to  come 
to  fulfil  the  important  designs  with  which  it 
was  formed. 

During  the  last  year,  notwithstanding  many 
new  and  unusual  calls  upon  the  resources,  two 
hundred  pounds  stock  has  been  purchased,  by 
which  the  capital  of  die  association  has  been 
increased  to  17,200/.  three  per  cents.,  and  thus 
approaching  in  amount  nearly  double  the  sum 
provided  by  the  50th  regulation  to  be  the 
standing  capital  of  the  society. 

It  shoula  however  be  remembered,  that 
during  the  period  of  twelve  years  which  have 
elapsed  since  the  accumulation  of  10,000/.  wm 
completed,  the  Insiitntion  has  met  with  a  libe- 
ral hand  the  numerous  and  pressing  calls  upon 
the  income ;  and  that  whde  the  permanent 
fund  of  the  Association  became  enriched  by 
making  these  investments,  the  destitute  dum- 
ants  on  its  bounty  have  not  been  abridged  of 
that  relief  which  could  consistently  With  pru- 
dence be  l)estowed. 

The  minutes  of  the  year  afford  but  few  cir« 
cumstanccs  worthy  of  remark,  except  with  re- 
spect to  the  cases  for  relief,  which  have  come 
before  the  Board.  Of  these  it  is  the  painful 
duty  of  the  Directors  to  state,  that  during  the 
past  year  no  less  than  five  legitimate  cases 
nave  been  presented  to  them,  while  in  the  nine 
previous  years  only  nine  such  instances  have 
occurred* 

In  noticing  this  circumstance,  the  Directors 
cannot  but  allude  to  a  passage  in  the  last  re« 
port,  stating  the  apprehensiem  of  the  Board, 
that  at  a  future,  ana  probably  no  very  distant 
period,  more  frequent  and  urgent  calls  on  the 
resources  of  the  Charity  would  occur. 

One  of  these  cases  is  that  of  a  very  old  prac- 
titioner, and  one  of  the  earliest  subscribers  to 
the  Society,  who,  afflicted  with  an  acute  dis- 
ease, and  borne  down  by  age  and  infirmities, 
became  wholly  incompetent  to  carry  on  his 
profession,  and,  being  mcumbercd  widi  a  large 
family,  he  was  at  length  compelled  to  seek  as- 
sistance from  the  Association. 

This  was  promptly  and  liberally  granted, 
not  only  by  a  pecuniary  supply,  but  by  a 
friendly  interference  in  his  Ivchalf,  by  which  an 
arrangement  was  made  for  his  future  and  per- 
manent support  Arom  another  source,  winch, 
coupled  with  the  exertions  of  a  well-educated 
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£Eiinily,  will,  it  is  believed,  ensure  his  mainte- 
nance in  comfort  without  further  aid  from  the 
Society. 

The  next  case  in  point  of  interest  is  that  of 
the  surviving  children  of  a  gentleman  who  had 
been  for  nine  years  a  member,  and  died  in 
1829,  leaving  a  widow  and  eight  children,  six 
of  whom  were  daughters,  in  great  distress. 

Fifty  pounds  had  been  granted  by  the  So- 
ciety annually  for  their  benefit,  and  they  strug- 
gled on  with  many  difficulties  till  August  last, 
when  the  widow  and  tivo  of  the  daughters  be- 
came in  the  course  of  two  weeks,  victims  of 
that  awful  scourge,  the  Cholera. 

This  melancholy  event  occurring  just  after 
the  August  meeting,  and  during  the  vacation 
of  the  Board,  the  Secretary  relieved  their  im- 
mediate necessities  by  an  advance  of  twelve 
pounds,  and  in  November  the  case  being 
brought  before  the  Board,  they  have  since  re- 
ceived effectual  assistance ;  and  the  elder 
members  of  the  family  have  been  encouraged 
in  their  plans  of  industry  towards  their  general 
support. 

^  It  would  swell  this  report  beyond  the  usual 
limits,  if  the  directors  were  to  enter  into  the 
details  of  the  other  cases.  Suffice  it  to  say, 
that  they  all  present  the  usual  features  of  un- 
foreseen misfortune  and  destitution  of  those, 
who  after  brighter  prospects  have  become  un- 
happily reduced  to  a  state  of  almost  hopeless 
dependence. 

The  Directors  have  been  more  than  ordi- 
narily careful  in  the  distribution  of  the  grant 
of  200/.,  voted  at  the  annual  meeting  for  those 
not  strictly  within  the  plan  of  the  society ;  only 
67/.  15#.  of  that  sum  having  been  expended  in 
the  last  year. 

The  best  argument  in  support  of  the  neces- 
sity of  such  a  course,  will  be  a  reference  to  the 
regular  and  legitimate  cases  of  claim  occur- 
ring in  that  period.  And  indeed  so  important 
has  it  appeared  to  the  Board  to  limit  the  ad- 
ministration of  this  species  of  extra  relief,  that 
they  have  adopted  the  resolution  to  confine  the 
total  amount  of  aid  granted  in  individual  cases 
of  this  description  to  a  maximum  of  40/. 

Upon  referring  to  the  statement  of  accounts, 
it  wul  appear  that  427/.  have  been  expended 
during  the  year  in  relief  to  the  families  of  mem> 
hers,  being  more  tlian  four-fifths  of  the  amount 
of  the  dividends  on  the  stock  of  the  Society, 
and  exceeding  by  157/.  the  sum  bestowed  in 
the  preceding  year  to  objects  of  the  same 
class. 

It  might  happen,  therefore,  that  in  the  course 
of  a  few  years,  the  Association  would  have  to 
refuse  relief  to  all  who  are  not  strictly  legiti- 
mate claimants,  and  it  is  with  this  prospect  be- 
fore them,  that  the  Directors  have,  during  the 
year,  deemed  it  advisable  to  limit  the  payments 
to  such  objects  to  10/.  at  any  one  time,  and  to 
limit  the  whole  extent  of  relief  to  40/. 

The  Directors  cannot  conclude  this  state- 
ment without  reiterating  what  has  so  often 
formed  a  prominent  feature  in  the  former  re- 
ports; namely,  the  apparent  indifference  of 
that  branch  of  the  profession,  to  whose  advan- 
tage this  institution  is  particularly  directed, 


and  by  whom  it  ought  to  be  most  especially  pa- 
tronized and  promoted. 

An  addition  of  seventeen  new  members  only 
during  the  year  1832-3  was  mentioned  in  lafit 
year's  statement ;  but  the  Directors  are  morti- 
fied to  find  that,  although  they  have  since  that 
period  lost  twenty-six  members,  by  death  and 
otherwise,  no  more  than  ^^itnew  members  have 
been  admitted  during  the  last  twelve  months. 

Fourteen  years  ago  the  members  amounted 
to  458,  and  although  the  number  of  practising 
attorneys  in  the  metropolis  and  vicinity,  has 
considerably  increased  since  that  period,  the 
Directors  regret  to  state,  that  the  present  list 
of  members  is  actually  reduced  to  387,  of  whom 
201  only  are  annual  subscribers. 

To  what  cause  to  attribute  this  diminution, 
the  Directors  know  not ;  for  they  observe  that 
there  are  many  of  the  most  respectable  and 
successful  members  of  the  profession  whose 
names  are  not  yet  enrolled  among  the  sub- 
scribers. And  they  beg  to  suggest  to  the  ge- 
neral court,  that  further  means  should  be 
adopted  for  making  known  the  plan  of  this 
highly  useful  and  benevolent  chanty. 

The  Directors  feel  that  they  cannot  close 
their  Report  more  satisfactorily  to  themselves, 
as  well  as  the  members  at  large,  than  by  earn- 
estly entreating  all  those  to  whom  the  Assoc!- 
ation  is,  or  may  become  known,  to  unite  in 
supporting  an  Institution,  wMch  not  only  holds 
out  the  advantage  of  pecuniary  aid  in  cases  of 
misfortune,  but  the  happiness  of  contributing 
to  the  wants  of  the  widow  and  fatherless  of 
those  who,  in  more  prosperous  days,  have 
flourished  as  their  associates  among  their  pr&> 
fessional  brethren. 

{By  Order  of  the  Board) 

Charles  MuRRAYy  Secretary. 


AnalyiiM  of  the  Treasurer^*  Account,  fur  the 
year  ending  9th  May,  1834. 
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HISTOklCAL  DOUBTS. — RICHARD  III. 

To  the  Editor  of  the  Legal  Observer. 

Sir, 

The  historical  point  which  Mr.  Grimaldi 
has  lately  ■  mooteu  with  regard  to  the  murder 
of  the  two  princes  by  the  command  of  Richard, 
is  certainly  somewhat  speculative,  and  singu- 
lar, and  I  am  afnud  beyond  the  reach  of  any 
historical  or  other  evidence.  I  shall,  however, 
most  heartily  rejoice  with  him,  in  common 
with  every  lover  of  his  country,  if  that  foul 
page  can  be  blotted  out  from  the  records  of 
our  history;  and  it  will  be  a  source  of  infinite 
gratification  to  that  gentleman,  if  through  his 
instrumentality,  a  consummation  so  devoutly 
to  be  ^shed  is  accomplished.  Sir  James 
Mackintosh  observes,  however,  in  his  excel- 
lent history,  "Had  Richard  perpetrated  so 
many  crimes  for  a  leu  temptation  than  a 
crown ;  had  he  shrunk  from  the  only  deed  of 
blood  which  was  to  render  his  former  guik 
profitable,  he  would  have  disappointed  all 
reasonable  expectation,  by  stopping  short 
under  such  a  load  of  criminality,  when,^  by 
wading  one  step  farther  in  blood,  he  might 
seat  himself  on  the  throne.  His  uncontested 
acts  compel  us  to  believe  that  he  could  not  be 
%vithheld  by  scruples  of  conscience  or  visit- 
ings  of  nature,  from  seizing  a  sceptre  which 
seemed  within  his  grasp."  And  again,  he 
says,  "  It  is  unanimously  agreed,  that,  after 
the  accession  of  Richard,  no  man  (unless  the 
jailors  and  the  assassins)  saw  young  Edward. 
We  have  no  intimation  of  the  escapes  of  him 
or  his  brother ;  and  it  is  certain  that  they  had 
been  murdered,  or  made  their  escape  before 
the  battle  of  Bosworth.  It  may  be  observed, 
that  in  the  statute  declaring  the  legitimacy  of 
Richard,  no  mention  is  made  of  the  two 
princes  as  being  then  dead  or  alive.  Is  that 
silence  reconcilable  with  the  fact  of  their 
being  then  alive?  In  Richard's  negociations 
for  a  marriage  with  his  niece  the  Princess 
Elisabeth,  there  is  no  evidence  of  any  attempt 
made  by  Edward's  widow  to  save  her  son;. 
Was  there  ever  a  mother  who  would  in  such  a 
case  be  silent  and  inactive,  if  she  had  not 
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perfectly  known  their  death?  The  total 
absence  of  all  pretence  to  information  res- 
pecting the  subsequent  fate  of  Edward,  or  the 
particulars  of  the  escape  of  his  brother  Richard, 
seems  to  afford  the  most  decisive  evidence  that 
neither  was  alive  at  the  battle  of  Boswortb^ 
especially  as  these  boys  were  not  of  an  age  to 
forget  their  royal  condition,  and  must  have 
been  particularly  known  to  many  of  the  Eng- 
lish exiles  who  crowded  the  Courts  of  France, 
Burgundy,  and  Britany." 

mw  Sir,  I  hope  your  readers  wUl  "survey 
the  vantage  of  tne  ground,"  and  judge  for 
themselves ;  and  that  you,  as  well  as  they,  will 
acquit  me  of  all  presumption  for  directing 
their  attention  to  the  reaaings  which  bear  on 
the  point  at  issue ;  for  I  must  candidly  confess 
I  am  not  so  '*  eager  for  the  fray,"  as  to  venture 
in  the  list  of  disputation  with  a  gentleman  of 
Mr  Grimaldi's  acknowledged  tdent  and  re-* 
search,  and  therefore  wish  to  be  understood 
as  not  seeking  distinction  at  "  the  cannon's 
mouth,"  hut  merely  as  offering  an  humble  tri- 
bute to  the  6otd  assertion  of  the  antiquarian, 
with  the  hope  that  it  will  tend  to  promote  re- 
search, and  assist  vour  historical  readers,  in 
order  that  the  opinions  advanced  by  the  histo- 
rian I  have  quoted  mav  be  effectaally  refuted 
by  the  ingenuity  of  tne  talented  lecturer  on 
the  Records  of  England.  Mr.  G.  observes, 
"  that  if  you  know  the  date  of  the  murder  to 
be  incorrect,  you  destroy  the  whole  tale.'*  I 
have  read  attentively  tiie  whole  history  of 
Richard's  reign,  and  I  really  cannot  fall  into 
so  hazardous  an  opinion,  inasmuch  as  Richard 
might  for  policy  s  sake,  (to  say  nothing  of 
many  other  plausible  considerations  under  such 
circumstances,)  have  purposely  delayed  the 
murder  until  enquiries  respecting  their  fate 
had  ceased  to  be  made,  and  suspicion  quietly 
lulled.  In  those  stirring  times,  when  this 
kingdom  was  overwhelmed  with  civil  war,  and 
contests  of  the  most  bloody  and  disastrous 
description  were  deluging  this  country,  it  may 
very  reasonably  be  supposed  that  the  loss  or 
absence  of  princes  so  young — "unused  to 
martial  prowess,  and  not  cunning  in  fight," 
would  be  neither  missed,  nor  even  enquired 
after ;  and  that  the  crafty  Richard  fixed  on 
such  an  opportunity  for  the  exercise  of  his 
diabolical  purpose.  Mr.  Grimaldi  in  fact  re- 
lies entirely  on  dates;  on  the  other  hand.  Sir 
James  Mackintosh  argues  upon  genuine  ldsto~ 
rical  principles,  and  the  events  which  regu- 
lated that  eventful  period  of  our  history ;  and 
as  his  opinions  are  backed  by  the  high  autho- 
rity of  Sir  Thomas  More,  and  other  histo* 
rical  writers  of  aiitiouity,  I  cannot  help  think- 
ing that  the  worthy  lecturer  will  be  unable  to 
promulgate  a  sufficient  reason  for  disturbing 
the  main  circumstances  of  the  murder  of  the 
princes  as  they  are  commonly  related. — Causa 
latet,  vis  est  notisstma. 

ASPIRO. 

Gray's  Inn,  12  June,  1834. 
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Sir, 
I  have  read  with  much  pleasure  and  interest, 
the  very  amusing  and  instructive  lecture  de- 
livered at  the  Law  Society  by  Mr.  Stacey  Gri- 
maldi,  ^  on   the  public  Records  of  England. 
The  utility  of  these  venerable  monuments  of 
antiquity  are  unquestionably  of  the  utmost 
benefit  m  illustrating  and  correcting  the  his- 
tory of  our  country ;  and  being  written  at  the 
time  of  the  transactions  they  profess  to  record, 
they  start  up  as  it  were  like  spectres  of  olden 
days,  to  correct  those  errors  into  which  we  natu- 
rally fall  by  following  testimony  of  a  more  sub- 
sequent and  uncertsdn  period. — Mr.  Grimaldi 
has  mentioned  one  or  two  instances  to  this 
effect. — With  regard  to  a  few  of  these  ancient 
documents,  he  has  with  some  ingenuity  sub- 
mitted to  us  his  doubts  on  the  veracity  of  cer- 
tain historical  events,  which,  if  proved  to  be 
false,  would  certainly  go  far  to  remove  one  of 
the  foulest  pages  of  our  country's  annals. — I 
refer  to  the  murder  of  Prince  Edward  V,  by 
his  uncle  Richard  III. ;  yet  with  all  due  defer- 
ence to  that  gentleman's  laudable  endeavours 
to  efface  the  loathsome  page,  I  cannot  as  yet, 
unaided  by  other  testimony,  allow  the  docu- 
ments brought  forward  as  conclusive  to  over- 
throw the  unwelcome  truth  of  the  tale.    The 
memorial  on  which  Mr.  Grimaldi  rests  the 
mmts  of  his  objections  is  found  in  the  Registry 
of  Grants  from  the  Harleian  MSS.  dated  9th 
day  of  May  in  the  second  year  of  Richard's 
reign,  and  which  was  as  follows : — "  to  John 
Goddesland,  foteman  to  the  lord  Bastard,  two 
doublets  of  silk,  and  one  jacket  of  silk,  and 
one  gown  of  cloth,  and  two  bonnets."    Now 
admitting  the  identity  of  the  lord  Bastard 
herein  mentioned,  with  that  of  Edward  V., 
and  the  date  of  this  account  to  be  twenty-one 
months  after  all  historians  hare  stated  hun  to 
have  been  murdered ;  yet  it  seems  to  be  but 
one  oi  those  vague  inaccuracies  by  which 
common  usage  has  allowed  titles  and  appella- 
tions to  attach  to  persons  either  be/ore  or 
q/ier  they  are  really  intiUed  to  them,  espe- 
cially if  they  once  become  generally  known 
by  those  titles ;  as  an  instance  of  the  former, 
we  say — "William  the  Conqueror  having  rais- 
ed an  army  at  Normandy,  crossed  the  sea,  and 
landed  at  Pevensey.    ohortlv  aft^,  he  gave 
battie  to  Harold,  and  gainecf  a  complete  vic- 
tory."— Now  strictiy  speaking,  we  are  wrong 
in  calling  William,  tie  dbn^ueri^rin  this  phrase, 
inasmuch  as  it  was  only  on  the  termination  of 
the  contest  that  he  was  known  by  that  appella- 
tion.   So  much  for  historical  an$icipaiion, — 
The  same  reasoning  will  hold  good  respecting 
a  man's  title  by  retrospection,  as  for  example ; 
tlus  sud  John  Goddesland  had  been  footman 
to  the  Prince  Edward  perhaps  for  several 
years ;  he  was  therefore  known  and  acknow- 
ledged as  such ;  and  although  mrnths  might 
have  passed  away  since  the  supposed  murder 


of  his  young  master,  yet  for  the  sake  of  dis- 
tinction, he  might  still  be  c^ed  "  foteman  to 
the  lord  Bastard,"  especially  in  the  royal 
household  bills,  where  greater  regard  was 
probably  had  to  the  identitv  of  the  person  of 
the  said  John  Goddesland,  than  to  logiral 
consistency  or  grammatical  accmnacy  as  to  the 
propriety  of  cidling  a  servant  footman  to  a 
deceased  prince. — ^Regarding  the  affair  in  this 
light,  the  evidence  contained  in  the  document 
referred  to,  appears  of  too  dubious  a  nature 
to  be  permitted  to  overthrow  the  concurrent 
testimony  of  historical  writers. 

G.G. 
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William  Abbott,  Esq. 
Henry  Spencer  Cooper,  Esq. 
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Donald  Mackenzie  Dunlop,  Esq. 
Joseph  Rawlings,  Esq. 
Nathan  Wetherell,  Esq. 
William  Kemeys  Riddell,  Esq. 
William  BaUantine,  Esq. 
George  Morley  Dowdeswdl,  ^« 
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Richard  Windeyer,  Esq. 

Arthur  Boyd,  Esq. 

John  Robert  Kenyon,  Esq. 

Frederic  Trotter,  Esq. 

Charles  CaM  Atkinson,  Esq. 

Edward  Thomas  Busk,  Esq. 

Edmund  Storr  Halswelt,  Esq. 

Capel  Lofft,  Esq. 

Henry  Jamea  Humphreys,  Esq. 
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James  Dearden,  Esq. 
Allan  Maclean  Skinner,  Esq. 
Richard  Beddome  Favell,  Esq. 
Francis  Thompson,  Esq. 
John  Benson  Coles  Rose,  Esq. 
Henry  Selfe  Selfe,  Esq. 
Edward  Wanklyn,  Esq. 
Charles  Pbrr  Montagu,  Esq. 
Richard  PauU  Amphlett,  Esq. 
George  Paton,  Esck 
Edward  Stewart,  Esq. 
William  Dixon  Jollands,  Esq. 
Arthur  Buller,  Esq. 
James  Brisco  Graham,  Esq. 
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Francis  Bacon,  Esq. 
William  Mawdesley  Best,  Esq. 
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Chancellor.  By  E.  E.  JJeacon  and  E.  Chitty, 
Esq.    Vol.  m.  Pftrt  I.    Price  iOto. 

The  Practice  of  the  Court  of  Common  Pleas 
in  personal  Actions  and  Ejectment,  including 
the  Practice  on  the  recent  Statutes  and  Rules,; 
with  separate  Instructions  for  Couniiy  Altor-' 
neys.    By  J.  F.  Archbold,  Esq.  2  Vols.  1/.  1#. 

Chitty's  (J.  Jun.)  Practical  Treatise  on  the 
Law  of  ContrEMits  not  under  Seal.  2d  edition, 
enlarged.    Price  1/.  4i.  boards. 

Martin's  (J.)  Conveyancers'  Recital  Book. 
lOf.  6(f.  boards. 


BANKRUFTCIBS  8UPEBSEDED. 


Fnm  Uva  20,  to  Jmw  17,  l8S4i  ^t\  imelMtivt, 
Halls,  John  Avery,  Barnstaple,  Deron,  Grocer  and  IHaper. 
Leader,  William,  Wells  Street,  Oxford  Street,  and  of  Oxford 

Street,  Coach  Maker. 
Pallmer,  Nicholas,  Norbiton  House,  Surrey,  Ship  Owner. 
Perry,  Charles^  Orury  Lane,  Victualler. 
Philpot.  William,  Fenmun,  Monythusloyne,  Monmouth, 

Coal  Merchant. 
Tibley,  William,  and  Wythen  Jones,  Newtown,  Montgo- 
mery, Bankers. 


BANKRUPTS. 
From  Mag  29,  to  June  17, 1834,  boA  imhtthe, 

■Aahlqr,  James  Buchan,  Hanway  Street  Oxford  Street, 
Bookseller  and  Printseller.  Adicy,  Bret's  Street,  te. 
ford  Street ;  GoUUmU,  Off.  Ass. 

Andei  ton,  Thomas,  Liveipool,  Merchant.  Afatta£y,LiTer- 
pool }  Cketter,  Staple  Inn. 

Boyce,  Samuel  Clinch,  Walbrook,  Oil  and  Colour  Merchant, 
^^ortoa,  Walbrook;  Jotasoa,  Off.  Ass. 

Barclay,  James,  Pembroke,  General  Shopkeeper.  Clvkt  & 
Medea^,  Lincoln's  Inn  Fields}  Harlgi,  jxin,  Bristol. 

Bowker,  John,  sen.  Salford,  Lancaster,  Dyer.  ^hpMn  it. 
Co,,  Kaymond  Buildings,  Gray's  Inn  j  Monk,  Manches- 
ter. 

Brookes.  Ambrose,  Newport.  Salop,  Scrirener.  Pigoi,  Mar- 
ket Dn^ton }  Alban  &  Co^  Lincoln's  Inn. 

Boulting,  James,  jun..  Wells,  Somerset,  Innholder  and 
Victualler.  'Prekern  &  Co.,  Leadenhall  Street  t  PMpa 
«tCo.,WdU. 

Beans,  Philip,  Manchester,  Groctt.  Jtowiey  &  Co.,  Man- 
chester }  C«ce(^  &  Co,,  Southampton  Buildings,  Chan- 
cery Lane. 

Brown,  Humphrey,  John  Henry  Bradley,  and  Beigamin 
Harris,  Gloucester  and  Birmingham,  Merchants.  Boas- 
JMd,  Chatham  Place,  Blackfilan ;  9V*mttrbotKam, 
Tewkesbury. 
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fiarrcw,  John,  Selhy,  York,  Wharfinger.    Frou,  Kingtton- 

upon-Hull  ;  RoMter  &  Son,  Gray's  Inn  Place. 
Barker,  Thomas,  Sutton  Saint  Edmunds,  Lincoln,  Tanner 
and  Fell  monger.    Bomcr^  Spalding ;  WiUkam,  Verulaln 
BttildingB,  Gray's  Inn. 
firown,  Hugh  Eastwood.  Stoke-unon^Trent,  Stafford,  Scri- 
vener.   jBraadoii  &  Co.,  Cheadle. 
Burtt,WmHSculcoates,York,  Cabriolet  Keeper.  Wiglawortk 

&  Co.t  Gray's  Inn  Square }  Parker,  Selby. 
Benns,  Philip,  Manchester,  Grocer.    BowUv  &  Co,,  Man- 
chester; tmoeljek  Co,,  Southampton  Buildings,  Chan- 
cery Lane. 
Compton,  William,  and  Wklter  Andrews,  West  Bromwich, 
Stafford,  Mercers  and  Drapers.     Messrs.  Baxter,  Lin- 
coln's Inn  Fields ;  Ss/e,  Manchester. 
Cohen,  David  *Leyser,  Great  Yarmouth,  Norfolk,  Grocer. 
Grvni,  (tf.  Am.  }  Sievent  kCo.,  Little  St.Thomas Apostle. 
Carter,  Philip  Allworth,  Su  John  Street,  Clerkenweli,  Vic- 
tualler.   Gadsden,  Fumlvars  Inn  ;  Laekiagtom,  Off.  Ass. 
Colboome,  John,  Sturminster,  Newton  Castle,  Dorset,  and 
of  the  town  of  Poolo,  Merchant.     Willi  8t  Co,,  Shaftes- 
bury ;  Tilton  &  Co.,  Coleman  Street. 
Cogle,*  Jantes,  Bridrwater,  Somerset,  Saddler  and  Harness 
Maker.'  Ford,  Bridgwater;    Gem  &  Co.,   Carey-street, 
Lincoln's  Inn.- 
Cham'pion/Thomas,  Sheffield,  York.  Scissor  Manufacturer. 
R6dgert,  Devonshire  Square,    richer;  or  Brown,  Shef- 
tleld.  ■ 
DachuB,  Lxike,  Emscote,  Warwick,  Cement  Manufacturer. 

Skurp  h  Field,  Old  Jewry;  Haynes,  Warwick. 
Dickinaon,  George  John  Richard  James,  Ealing,  Middlesex, 
Surgeon,  &c.     SHeap,  Middle  Temple  Lane }  fl'crir4aiaii, 
Off.  Ass. 
Ducot^,  Prerre  Auguste,  St.  Martin's  Lane,  Lithographic 
Printer.    SdtoardM,  Off.  Asa.  j  Hind  &  Co,,  Throgmorton 
Street. 
Dawson,  Joseph,    Liverpool^  Scrivener.        Messrs.  Loioe, 

Temple;  Leigh  &  Co.,  Liverpool. 
Oavies,  Baron,  Manchester  and  Burnley,  Clothes  Dealer. 

Seddon,  Manchester ;  Joknaon  It  IVeathrToU,  Temple. 
Everton,  Edward,  Coventry,  Mibbon  Manufacturer.    Uo$d, 

Crown  Court,  Cheapsidc. 
Francis,  Henry,  Robert  John  Turner,  and  Charles  John 
West,  Norwich,  Money  Scriveners.    Bnghtwell,  Nor- 
wich ;  WkiU  &  Co.,  Frederick's  Place,  Old  Jewry. 
Ford.  Richard,  Wootton-under-Edge,  Gloucester,  Clothier. 

^oa  Samdan,  Old  Jewry.    Dyer,  wootton- under- Edge. 
Gardner,  James,  Llangollen,  Denbigh,  Linen  and  Woollen 
Manufacturer.    Adbnglon  k,  Co.,  Bedford  Row;  Makt»' 
•oa,  Manchester. 
Genge,  Richard,  East  Chinnock,  Somerset,  Sail-cloth  Man- 
ufacturer.    Tomkins,  Yeovil;    Tbmlmw,  Essex  Court, 
Temple. 
Gore,  Richard,  Liverpool,  Merchant.    Hampton,  Manches- 
ter;  Hotden,  Liverpool;  AdHngton  &  Co.^  Bedford  Row. 
Green,  James,  Orchard  Street,  Portman  Square,  Scrivener  & 
Coachroaker.      SdwanU,   Off.   Ass.;    LntoM,  Copthall 
Court. 
Griffiths,  Henry,  Liverpool,  Builder  and  Joiner.    Chejfne, 

•  Liverpool. 
Hodnon,  Edward,  Thrumpton,  Ordsall,  Nottinxham ;  and 
Robert  Olphcrts,  of  Retford,  in  the  same  county.  Coach- 
builders.  Allen  k  Co,,  Carlisle  Street,  Soho ;  Beard»haw, 
Worksop. 
Burlston,  Ihoraas  Hawtin,   Birmingham,    Linen  Draper. 
Norton  k  Co.,  Gray's  Inn  Square;  StaMt,  Birmingham. 
Harper,  William,  New  Street.  Dorset  Square,  Butcher.  Low, 
Upper  Gloucester  Place,  Regent's  Park;    Goidniid,  Off. 
Ass. 
HuxUble,  William,  and  Richard  Genge,  Ilfracombe,  Devon, 
Shipbuilders  *and  Merchants.    IVkiu  k  Co.,   Bedford 
Row  J  BeooM  k  Co.,  Bristol . 
Higgins,  Joseph,  Heaton  Norris,  Lancaster,  Ironfounder. 

Scott,  Lincoln's  Inn  Fields;  Greenhatgh,  Manchester. 
Harris,  William,  Southampton  Street,  Covent  Garden,  l^ce- 
man.    Grfoni,  Off.  Ass.;    Smith,  Angel  Court,  Throg- 
morton Street. 
Howard,  Edward  John,  Duke  Street,  Westminster,  Money 

Scrivener.    Jamet,  Ely  Place  ;  fvaUhman,  Oft.  Ass. 
Jones,  Wm.,  Francis  Streiet.  Tottenham  Court  Road,  Wine 

Merchant.    Petls,  Old  Broad  Street;  CaRaim,  Off.  Ass. 
Jenkins,  Geuroe,  Lane   End,  Stoke-ujion-Trent,   Stafford, 

Cooper.    Yonng,  Lane  End. 
Jackson,  Robert,  Newcastle-upon-Tyne,  Gr*cer&Tea Dealer. 
KeeiAjftide  k  Co.,  Newcastle-upun-lVne ;     Cwoe(je  kCo,, 
Southampton  Buildings.  Chancery  uine. 
Key,  William,  I sleworth,  Middlesex, Xinen  Draper.    Jomet, 

Sise  Lane,  Bucklersbury ;  Oraham,  Off.  Ass. 
Lake,  George,  Stockport.  Chester,  Hat  Manufacturer,  (car- 
rying on  business  in  Heaton  Norris,  in  the  county  of 
Lancaster).    Back,   Verulam    Buildings,    Gray's  Inn; 
lAngard  k  Co.,  Heaton  Norris. 
Lawless,  Joseph,  Alanchester,  Commission  Agent.  AdUngton 

k  Co.,  Bedford  Row }  Af aViasoa,  Manchester. 

Hartvn,  Charles,  Newcastle-upon-tyne,  Draper.    Steven$  k 

Co.,  Little  St.Tliomas  Apostle  ;  Fe/I,  Bishopwearmoath. 

Machin,  John  Morgan,  Waterloo  Place,  Pall  Mall,  Wine 

Merchant.    Hodgion  k  Co.,  Salisbury  Street,  Strand  j 

urkgOff,  Asf . 


Metford,  Francis.  Bath.  Mealman.    Cool:,  Bath. 

Morris,  Robert,  Liverpool,  Merchant  k  Commission  Agrtit, 

and  of  Over,  in  the  county  of  Chester,  Salt  ManufiK- 

turer.    AdUngton  k  Co,,  Bedford  Row ;  FrodMkem,  Li- 
verpool. 
Messenger,  John,  Longcroft.  Bowness,  Cumberland,  Farmer 

and  Com   Merchant.     Afuaacey  k  Co.,   Staple  Jnn; 

Ewart,  Carlisle. 
Matthews,  John,  Tooley  Street,  Linen  Draper.  Green,  Off. 

Ass. ;  Llojfd,  Crown  Court*  Cbeapside. 
Madden,  Thomas,  Cambridge,  Hatter.     SavenmLrqfk,  Scrfc 

Street,  Lin(4>In's  Inn.    Caaaaa,  Cambridge. 
Newman,  James,  jun..  Com  Exchaniie,  Hark  Lane,  Com 

Factor.    Cfr9om,  Off.  Ass. ;  Atkim,  St.  MildredH  Court, 

Poultry. 
Ohmami,  William  Alexander,  and  Janes  Colquhoun  Kemp, 

Llrerpvol,  Merchants.    MandaUf,  Llttrpool  i  AdHmgum 

k  Co,,  Bedford  Row. 
Pistrucci,  Filippo,  Broad  Street,  Golden  Square,  Artist,  U- 

thographic  Printseller  and  Publisher.    Measra.  Browne, 

Argyll  Place,  Regent  Street;  Tnrqmand,  Off.  Asa. 
Peacocks  Thomas,  SSteldergate,   York,  Timber  Merchant. 

Frott,  Kingaton.upon-Httll.  itosstr  and  Sam,  Giay*a  lat 

Place. 
Pritchard,  Charles,  Bath,  Upholsterer.  Frowd^  Eaaes  Street. 

Strand ;  Cmttwell  and  Soma,  Bath. 
Pim,  John  and  Joseph,  Bartholomew  Cloac^  Merchants  and 

Commission  Agents.   Dawet  k  Co.,  Angel  Coart^Throg- 

moiton  Street;  ^tetmore,  Off.  Ass. 
Parker,  William,  and  Samuel  Brewster  Parker,  Deptfbrd. 

Kent,  Colour  Manufaptureis.]   Belcher,  Off.Aaa.;  Red- 

avoy,  Exeter  Street,  Strand. 
Payne,  Heniy,  Rotherhapi,  York,  Grocer.     Osioldeicoa  k 

Co,,.  London  Street,  F.enchurch  Street;  Lackimgton,  OC 

Ass. 
PUrry,  John,.  New  Sitfum,  Wilu,  Innkeeper.     HodAng  k 

Co.,  Salisbury ;   HitUer  and   Co.,  Raymond  Butldiagi, 

Gray's  Inn. 
Poulter,  William,  jun.,  Needham  Maricet,  Suftxlk,  Groc«r 

and.  Draper.     Jone$  and  IVard,   John.  Street*  Bedford 

Row ;  Messrs.  Marriott,  Needjaam  Market. 
Robertson,  Wm.  Parish,.Buenos  Ayres  and  London.  Mer- 
chant.   Taylor  k  Co.,  Bedford  Row;    Corsim  k  Co^ 

Liverpool. 
Ross,  Charles,  Beverley,  York,  Wine  and  Potter  Mefchanl. 

Empaon,  Beverley;  Roaaer  k  Sam,  Gray's  Inn  Place. 
Roper,  Chailes    Edward,   Southampton,   Uoaier.    WmUtn, 

Southampton  Street,     Bloomsbuiy    Square;     Deaem, 

Southampton. 
Salter,  James,  and  William  Balston,  Poole,  Twine  Manufac- 
turers.   Laing,  Fenchurch  Street.   Messrs.  Farr,  ^ooit. 
Sandys,  Hannibal,  William  Sandys,  and  Hannibal  Sandy*, 

jnn.,  Crane  Court,  Fleet  Street,  Scriveners.    GtAsoa.  <*ff. 

Ass.;  Smart  k  Co.,  Temple.   Crowder  & Aieq^Mrrf,  Maa- 

sion  House  Place. 
Schonswar,  George,  jun.,  Willerby,  Kingston-upon-Hull. 

Merchant,  iucka  *    "     ■ 

k  Co.,  HulL 


k  Marria,  Gray's  Inn  Square  ;  Hoidf 

Sainty,  pLilip,  Wivenhoe,  Essex,  Shipwright.      SpmrUng, 

Colchester;  Sv^ensk  Co.,  Little  St.  Thomas  Ajiostlr. 
Stock,  James,  Bristol,  Cabinet  Maker.    WhUe  k  Co.,  Bed- 
ford Row;  Beoan  k  Co.,  Bristol. 
Smith,  Robert,  sen.,  Lower  Thames  Street,  Wharfinger.  f>- 

aon  k  Co.,  Lothbury  ;  fFhUwum,  Off.  Ass. 
Scotson,  James,  Wigan,  Lancaster,  Druggist.    Giboom,  Off. 

Ass. ;  Brookea  k  Co.,  John  Street,  Bedford  Row. 
Shanklin,  Thomas  Robert,    and  John  Holmes  ShaakUa. 

Birkenhead,  Chester,  Brewers.  Fajfue,  Liverpool ;  BUek- 

atock  k  Co.,  Serjeant's  Inn,  Fleet  Street. 
Tewsley,  William.  Mortlake.  Surrey,  Grocer.    Jllsn.  Off. 

Ass. ;  ClMton  k  Co.,  Sonthwark,  and  Ciown  Office  How. 

Temple. 
Turkington,  Thomas,  and  Thomas  Winlaw,  Leeds.  York, 

Tinplate  Workers.       Battle  k  Cb..   Chanceiy  Lane; 

Hargreavea,  Leeds. 
Worley,  William,  Birmingham,   Nurwry   and  Seedsman. 

Parkea  k  Co,,  Birmingham  ^  Amorg  k  Co.,  Throgmortua 

Street. 
Wood,  Jacob.  Bolton-le-Moors,  Lancaster,  Collier  and  Tim- 
ber Merchant.  Borilrer,  Gray's  Inn  Square;  ft^nodhouar, 

Bolton-le-Moors. 
Wright,  Samuel  Prujeane,  Christopher  Street.  Hatton  Gar- 

den,    Painting-bruah  Manufecturer.      Bolton^  Austin 

Friars.    IVaithnum,  Off.  Ass. 
Watson.  John,  Calthorp  Street,  Gray*B  Inn  Lane  Road, 

Dealer  in  M  usic.    Green,  Off.  Ass. ;  Itadaom,  King  Street. 

Cheapside. 
Wood,  Johnson,  Aldersgate  Street,  Chemist  &  Druggist. 

fvataon  k  Co,,  Falcon  Square  :  Ooldamid,  Off.  Aaa. 
Weedon,  Thomas,  Southall,  M iddlesex.  Victualler,      itolw- 

aon.  Half  Moon  Street,  Piccadilly;    Riehiaga,  Stainea. 
Wilkiiuon,  William,  Dringhouses,  York,    Innkeeper  anJ 

A  le  Draper,    ^laffersoa,  York ;  Lever,  Gray^  Inn  Square. 
Weekes,  John,  Umehouae  Street,  London,  Hide  lH.«ler. 

Poole  k  Co.,  Gray's  Inn  Square;    Clark,  Off.  Ass. 
Woehrle,  Henry  Rtusell,  Ossulston  Street,  Somen  Town, 

Victualler.        Scargill,   Hatton  Court,   Threadneedk 

Street.    Joikaion,  Off.  Ass. 
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J  ■    •r'T- 


-"  Quod  tnagis  ad  Nos 


Pertinet,  et  aescire  nialam  est,  agitamus. 


HORAT. 


THE  LORD  CHANCELLOR  AND 
"  SOLARTE  V.  PALMER." 


It  is  no  part  of  our  duty  to  enter  into  the 
question  of  the  breach  of  privilege  com- 
mitted  by  the  Morning  Post  in  its  animad- 
versions  on  the  Lord  Chancellor  relative  to 
the  cause  of  Solarte  v.  Palmer.  But  we 
think  it  necessary  to  notice  the  judicial  or 
professional  subject,  out  of  which  that  ques- 
tion baa  arisen. 

For  this  purpose  we  shall  first  state  the 
report  of  the  Lord  Chancellor's  speech  on 
moving  for  the  judgment  of  the  House  of 
Lords,  in  which  he  severely  censures  the 
counsel  and  solicitors  in  the  cause,  and 
gives  an  alarming  admonition  to  all  other 
appellants.  In  the  next  place,  we  think  it  pro- 
per to  insert  the  statement  of  the  solicitors, 
especially  as  it  comprises  a  report  of  the  re- 
marks made  at  the  trial  by  Lord  Tenterden, 
Mr.  Brougham  (now  the  Lord  Chancellor), 
and  Sir  James  Scarlett,  and  is  followed  by 
the  letters  of  Mr.  Frederick  Pollock  and  Sir 
James  Scarlett.  We  shall  then  extract  from 
the  report  of  the  speech  of  the  Lord  Chan- 
cellor on  his  complaint  of  a  breach  of  pri- 
vilege by  the  Morning  Post,  so  many  of  his 
Lordship's  remarks  as  relate  to  the  case  of 
Solarte  v.  Palmer,  and  the  vindication  of 
his  conduct  as  one  of  the  former  counsel  for 
the  plaintifiT.  The  matter  has  excited  great 
interest  as  well  with  the  profession  as  the 
public ;  and  it  will  be  found  that  the  due 
administration  of  justice,  as  well  as  the 
character  of  the  profession,  is  materially 
concerned  in  the  case. 


<« 


The  Lord  Chancellor,  after  directing  this 
case  to  be  for  final  ^udfi^ment,  proceeded  to 
say,  that  this  was  a  writ  of  error  from  the  Court 
of  Exchequer  Chamber,  upon  a  point  which, 
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as  it  humbly  appeared  to  him,  ought  never  to 
have  found  its  way  to  that  house,  ffe  never 
saw  a  case  that  was  more  fr^e from  all  manner 
of  doubt  than  the  present.  The  question  simply 
was,  whether  the  followinj^  letter,  which  he  was 
about  to  read,  amounted  to  a  notice  of  a  bill  of 
exchange  being  dishonoured.    As  that  was  a 

Joint  of  law,  a  question  was  put  to  the  learned 
udees  before  whom  the  case  had  been  ar- 
gued in  that  house,  "  whether  it  was  or  was 
not  a  valid  notice  to  the  party,  of  the  dishonor 
of  a  bill  ?"  Their  Lordships  were  clear  and 
unanimous  in  their  opinion  that  it  was  not  suf- 
ficient notice.  He  himself  never  entertained 
the  slightest  doubt  that  such  must  be  the  opi* 
nion  to  which  those  learned  persons  would 
come ;  and  he  only  hesitated  whether  or  not 
he  should  give  their  Lordships  the  trouble  to 
come  down  to  the  House  to  answer  that  ques« 
tion.  The  letter,  which  was  said  to  be  a  no- 
tice, was  in  these  terms : — '  Gentlemen,  a  bill 
for  68dA,  drawn  by  Mr.  Joseph  Keats  upon 
Messrs.  Daniel  Jones  and  Co.,  and  bearing 
your  indorsement,  has  been  put  into  our  han(u 
by  the  assignees  of  Mr.  J.  R.  de  Alzedo,  with 
directions  to  take  legal  measures  for  the  re- 
covery thereof,  unless  immediately  paid  to 
your  obedient  servants,  J.  &  S.  Pearce.'  Ad- 
dressed to  '  Messrs.  Palmer  and  Bond.'  He 
(the  Lord  Chancellor)  held  this  to  be  no  notice 
of  dishonour.  It  was  a  clearly  established 
point  of  law,  and  clear  by  authorities,  that  a 
mere  demand  of  payment  did  not  amount  to  a 
notice  of  a  bill  being  dishonoured.  Every  law- 
yer knew  it ;  every  merchant  knew  it ;  every 
notai^  knew  it ;  and  lawyers,  and  merchants, 
and  notaries  acted  upon  it.  When  the  learned 
Judges  had  given  a  certain  and  unanimous  opi- 
nion upon  the  point,  it  might  appear  superflu- 
ous, or  a  waste  of  time  in  nim,  to  offer  obser- 
vations to  the  House ;  but  their  Lordships 
might  wish  to  know  why  it  was  that  learned 
Counsel  signed  their  names  to  reasons  for  ap- 
peals such  as  the  present,  grounding  their  rea- 
sons upon  authorities  such  as  those  referred 
to.  He  found  the  case  of  Tindal  v.  Brown, 
1  Term  Rep.  170,  citea  as  an  authority.   Bay^ 
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ley  on  BilU,  4th  edit.  206,  was  also  referred  to. 
But  that  case  did  not  prove  the  point  for  which 
it  was  cited ;  and  it  was  a  very  remarkable 
thing  that  the  same  learned  counsel  who  had 
signed  this  case  for  appeal,  should  not  have 
looked  to  a  much  later  case  than  Tindal  and 
Brown;— \\z.  the  case  of  Hartley  and  Ca»e, 
A  Barn.  &  Ald.^^*      [The  noble    and  learned 
Lord  then  went  through  the  particulars  of  tMs 
case,  as  also  the  case  of  7\ndal  and  Brawn, 
and  then  went  on  to  notice  the  reference  to 
the  fourth  edition  of  Bayley  on  BilUA    "  Why, 
he  begged  to  ask,  was  not  a  later  edition,  viz. 
the  fifth,  of  that  Judge's  valuable  work  con- 
sulted, instead  of  the  206th  page  of  the  fourth 
edition  ?    The  257th  page  of  the  fifth  edition 
would  have  shewn  the  point  necessary,  and  that 
a  mere  demand  of  payment  was  not  held  suf- 
ficient.   '  Oh,  but,'  said  the  party  in  the  pre- 
sent case, '  there  was  more  than  demand  for 
payment,  for  there  was  a  threat  of  law  proceed- 
ings if  they  did  not  pay,  which  implied  dis- 
honor, ana  was  a  notice.'  '*     The  noble  and 
learned  Lord  then  read  the  passage  in  the 
257th  page,  above  alluded  to,  and  thus  proceed- 
ed : — **  My  Lord*,  I  feel  very  great  displeasure 
at  this  writ  of  errur  being  Uraught,    I  think 
your  Lordships  aught  not  to  have  writs  of  error 
itroftght  merely  fur  the  purpose  of  subjecting 
parties  to  costs.    I  think  that  this  is  wrong,  and 
I  think  that  your  Lordships  are  bound  to  visit 
it  with  your  just  displeasure ;  for  it  is  not  be- 
cause it  is  competent  to  a  party  to  appeal — ^for 
in  every  case  it  was  competent  for  them  to  do 
so ;  it  IS  not  because  a  certificate  of  (Counsel 
can  be  obtained  in  support  of  an  appeal — for 
this,  in  the  hurry  of  business,  may  inadver- 
tendy  be  given — that  parties  are  justified  in 
coming  here,  exhausting  the  suitors'  money 
and  the  time  of  your  Lordships ;  and  if  your 
jLfOrdships  do  not  visit  the  parties  with  your 
di^leaaure  in  something  more  than  an  amrm- 
jance  of  the  judgment  of  the  Court  below,  it 
might  be  well  and  truly  said,  that  tlus  Court  of 
Appeal,  which  was  intended  for  the  benefit  of 
suitors,  was  not  a  Court  of  Redress,  but  a  Court 


a  In  Hartley  v. Case,  4  Barn,  k  Cress,  [not^/i/.] 
339,  it  washeld  that  a  notice  of  the  dishonor  of  a 
bill  of  exchange  must  contain  an  intimation 
that  payment  o?  the  bill  has  been  refused  by 
the  acc^>tor ;  and  therefore  a  letter,  merely 
containing  a  demand  of  payment,  was  lield 
Dot  to  be  a  sufficient  notice. 

The  plaintiff,  in  order  to  prove  notice  of  the 
dishonor  of  the  bill  to  the  defendant,  gave  in 
evidence  tlie  following  letter  from  the  plaintiff, 
dated  I6th  Aug.  1824,  the  day  on  which  the 
bill  became  due,  addressed  to  the  defendant : 
"  I  am  desired  to  i^ply  to  you  for  the  payment 
of  the  sum  of  150/.,  due  to  myself,  on  a  draft 
drawn  by  Mr.  Case  on  Mr.  Case,  which  I  hope 
you  will  on  receipt  discharge,  to  prevent  the 
necessity  of  law  proceedings,  which  otherwise 
will  immediately  take  place." 

Plaintiff  nonsuited.  Rule  nisi  for  setting 
aside  the  nonsuit,  obtained  in  Hilary  term,  dis- 
charged. 


of  Vexation.  I  consider  that  no  Counsel  of 
common  law  ought  to  have  certified  that  this 
was  a  case  for  appeal.  Every  Counsel,  before 
putting  his  hana  to  such  a  certificate,  ought  to 
have  known  the  case  of  Hartley  and  Case,  in 
the  last  edition,  and  not  the  fourth,  or  it  might 
be  the  first,  of  that  learned  Judge's  work  re- 
ferred to.  My  Lords,  I  hold  this  ease  to  be  mte 
in  which  there  is  not  a  shadow  of  pretence  far 
appealing  ;  and  I  will  venture  ta  express  m  hope 
that  if  there  be  any  other  cases  of  appeal  of  a 
similar  description  set  dawn,  that  the  parties 
who  hate  brought  them  will  withdraw  them  m 
tinhTy  'Otherwise  they  may  repent  of  their  per- 
tinacity. I  move,  my  Lardr,  that  the  Judgment 
of  the  Court  below  be  affirtned,  with  eosie  not 
ejtceeding  350/.  Judgment  aifirmed  accord- 
ingly."— Morning  Herald,  20th  June. 

The  letter  of  Messrs.  J.  and  S.  Pearce, 
Phillips,  ajid  Bolger,  (the  solicitors  for  the 
appellants)  dated  the  20th  June  1834,  is  as 
follows  : 

"  The  Lord  Chancellor  having,  in  his  judg- 
ment on  this  case,  animadverted  strongly  upon 
the  conduct  of  the  counsel  and  other  parties 
concerned,  for  bringing  the  appeal  before  Uie 
House  of  Lords,  wc  think  It  but  justice  to  tbxm 
and  to  ourselves  to  state,  that  the  appeal  mtm 
founded  upon  the  express  suggestion  and  re- 
commendation of  the  late  Lord  Tcnterden,  on 
the  trial  of  the  action  in  the  Court  of  King's 
Bench!  This  will  be  shewn  by  the  following 
extract  from  the  short  hand  writer's  notes  of 
what  passed  between  Lord  Tenterden  and  the 
counsel  for  the  plaintiffs  (one  of  whom  was  ^ 
Lord  Chancellor)  upon  that  occasion  * 

*'  *  Lord  Tenterden.— Thtre  is  a  difficulty  in 
point  of  form  in  certain  respects ;  but  there  is 
no  difficulty  upon  the  point  upon  which  the 
judgment  of  the  Court  proceeded,  and  upon 
that  judgment  I  am  bound  to  act  here.  The 
sum  is  large,  and  it  is  a  question  of  import- 
ance ;  and  i£  the  plaintiffs  will  put  it  in  the 
wa^  of  going  to  the  ulterior  tribunal,  I  un 
quite  wimng  to  accede  to  it — ^b^  a  bill  of  ex- 
ceptions, if  you  please.  The  point  upon  which 
the  Court  proceeded  was,  that  the  language  of 
the  notice  must  be  such  as  to  convey  to  the 
party  a  knowledge  of  what  the  bill  is,  and  also 
that  payment  of  it  has  been  refused  by  the  ac- 
ceptor. Now  the  language  of  this  notice  does 
not  import  that :  if  it  must  be  taken  to  mean 
that  at  all,  it  must  be  taken  by  way  of  infer- 
ence ;  so  that  there  is  no  striking  'difference 
between  the  case  which  is  now  before  us  and 
the  ease  upon  which  all  the  Court  have  de- 
cided. I  must  act  according  to  that  jaf!g« 
ment ;  and  I  think  the  better  way  would  be— 
I  rather  invite  you  than  otherwise — to  tender 
a  bill  of  exceptions.  Moving,  you  see,  la 
going  again  to  the  .same  Court.  You  may 
tender  a  bill  of  exceptions. 

** '  Mr.  Brougham. — If  we  were  to  more,  that 
would  be  confining  the  Court  to  the  questioa 
whether  the  cases  are  on  all  fours. 

"  *  Lord  Tenterden. — ^Yes ;  I  rather  invite  you 
to  tender  a  bill  of  exceptions,  and  let  it  go  to 
a  higher  tribunal. 
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*'  *  Sir  Jamee  Se^leit.^l  conceive  a  blD  of 
exceptioiu  U  the  better  way  $  for  it  would  be 
impossible  to  take  a  spedu  verdict,  withoat 
some  conclusion  in  point  of  fact. 

**  *  Lord  Temtertfen, — A  bill  of  exceptions 
would  be  the  better  way.  It  will  be  very  short. 
That  is  the  proper  way  in  a  question  of  this 
forty  to  have  the  opinion  of  iht  highest  tribunal 
in  the  country  uoon  it.  You»  gentlemen,  can- 
not expect  tlutt  I  should  decide  in  this  place 
contrary  to  what  the  whole  Court  has  decided. 
It  would  be  very  improper. 

** '  Sir  J.  &»Wtf//.— Certainly,  my  Lord. 

"  'Lord  7Vii/tfrd!^n.— Gentlemen  of  the  Jury, 
I  am  bound  to  hold,  upon  the  authorit^r  of  the 
case  before  me,  whicn  I  cannot  distinguish 
from  the  present,  that  the  verdict  ought  to  be 
for  the  defendants.  Of  cotfrse,  if  you  find  a 
verdict  for  the  defendants,  the  plaintiffs'  coun- 
sel will  tender  a  bill  of  exceptions  to  me.  It 
is  a  large  sum,  and  will  very  well  bear  thai.' 

"  The  ease  alluded  to,  upon  which  Lord 
Temterden  felt  himself  com|)elled  to  act  ap- 
parently against  his  own  opinion,  but  against 
which  he  invited  an  appeal,  was  that  oi Hartley 
V.  CttMe^  to  which  reference  is  made  by  the 
Lord  ChaneeUor,  in  his  recent  judgment,  as 
definitively  settling  the  question. 

"  We  might  ouote  more  largely  from  the 
report  of  the  triu  {  but  we  think  we  have  sud 
enough  to  shew,  not  only  that  there  were  good 
grounds  for  appealing,  but  that  the  plaintiffs, 
as  trustees  for  other  persons,  would  not  have 
been  Justified  in  devia^g  from  the  course  so 
]^«nly  liud  down  by  Lord  Tenterden,  We 
are  under  the  full  impression  that  aU  the 
counsel,  pig.  Sir  James  Scarlett,  Mr.  Broagh- 
am,  and  Mr.  Frederieh  Polloeh,  entirely  cmn- 
cided  in  the  propriety  of  appealing/' 

In  a  Bubseqnent  letter,  dated  the  28d 
June,  Messrs.  Pearce  &  Co.  mrite  as  fol- 
lows: 

"  We  request  your  insertion  of  a  letter  ad- 
dressed by  Mr.  Frederick  Pollock  to  Mr.  J.  M. 
Pearoe,  in  answer  to  an  inquiry  made  by  the 
latter,  the  nature  of  which  will  apjpear  from  the 
letter  itself;  and  Mr.  Pollock  will,  we  believe, 
be  found  to  have  noticed  every  one  of  the 
points  adverted  to  by  the  Lora  ChanceUor, 
and  upon  which  the  censure  of  the  House  of 
Lords  was  founded. 

*'  It  was  our  anxious  wish  and  full  inten- 
tion to  have  brought  this  matter  before  the 
oonuderation  of  the  House,  in  the  sh^  of 
a  petition,  praying  for  the  reconsideration  of 
Uie  question  of  costs,  and  humbly  hoping  that 
their  Lordships,  upon  finding  that  the  appeal 
was  not  vexatiouly  presented,  as  supposed, 
but  was  sanctioned  by  the  highest  common 
law  authority  of  the  country,  would  revoke 
the  displeasure  they  had  previously  express- 
ed$  but  we  find  upon  consulting  some  very 
eminent  persons,  that  a  judgment  once  pro- 
nounced IS  irreversible,  and  that  the  prayer  of 
the  petition  could  not  be  granted  i  and  it 
^voold  therefore  Ul  become  us  to  intrude  upon 
their  Lordships  for  the  mere  purpose  of  rais- 


ing a  discussion.  We  are,  however,  not  with- 
out hope  that  the  House  of  Lords,  if  they  shell 
consider  that  they  have  expressed  their  dis- 
pleasure without  a  full  knowledge  of  the  facts 
of  the  case,  may,  with  their  usual  hi^h  sense 
of  what  is  due  to  the  humblest  of  their  fellow 
subjects,  find  some  opportunity  of  expressing 
their  sentiments  in  a  way  which  may  operate 
favorably  for  the  (MU'ties  m  a  necuniary  point 
of  view,  and  what  is  of  infinitely  more  import- 
ance, may  allay  those  uneasy  feelings  which 
censure  from  so  high  a  quarter  must  neces- 
sarily have  excited.''^ 

The  following  is  M'-  Pollock's  letter, 
dated  the  21st  June,  addressed  to  Mr.  J. 
M.  Pearce : 

"  In  answer  to  jovar  inquinr  whether  I  would 
have  objected  to  sign  the  bill  of  exceptions  in 
the  case  before  the  House  of  Lords  in  Solaria 
V.  Palmer,  it  is  scarcely  necessary  (after  ac« 
ceptin^  a  brief  to  argue  the  point)  to  say  that 
I  certainly  should  have  had  no  objection  to 
sign  the  case  or  the  bill  of  exceptions,  and 
tmit  in  consequence  of  what  fell  from  Lord 
Tenterden  at  the  trial,  inviting^-certainly 
encouraging,  and  almost  recommending^ — ^a 
bill  of  exceptions,  and  knowing  the  opinions 
of  Sir  James  Scarlett  and  Lord  Brougum  on 
the  subject,  I  should  certainly  have  thought  it 
my  dutff  to  do  so. 

*'  My  opinion  is,  that  if  the  matter  had  been 
left  as  a  question  of  fact  to  the  junr,  to  be  de-* 
cided  by  them,  upon  their  knowledge  of  busi- 
ness, they  would  nave  decided  that  tiie  notice 
was  sufficient. 

"  My  impression  was,  and  is,  that  Lord 
Tenterden  felt  bound  by  the  authority  of  fiari^ 
lef  v.  Case,  but  was  not  satisfied  with  It,  and 
wished  the  point  to  be  caitied  by  an  app^,  to 
be  argued  elsewhere.  Which  (as  Lora  Broug- 
ham pointed  out  at  the  trial,)  it  could  not  well 
be  on  a* mere  motion  to  the  same  Court;  and 
such,  I  believe,  was  the  impression  of  all  my 
learned  colleagues,  including  Lord  Brougham, 
himself;  most  certainly  We  all  concurred  in 
tendering  the  bill  of  exceptions. '^ 

Tlie  following  is  Sir  James  Scarlett's  let- 
ter to  Mr.  John  M.  Pearce,  dated  dOth  June,. 

''I  have  received  your  letter,  stating  that 
for  some  days  past  your  partners  and  your- 
self had  been  subjected  to  attacks  of  a  very 
faittful  nature,  in  reference  to  the  appeal 
case  of  Solarie  v.  Palmer,  accompaniea  by 
the  short-hand  writer's  notes  of  what  passed 
at  the  trial  In  answer  to  the  questions  you 
have  proposed  to  me,  I  must  say  that  it  was 
undoubtedly  the  suggestion  of  Lord  Tenter, 
den,  that  the  decision  of  the  Judges  of  the 
Court  of  King's  Bench  in  the  case  of  Harthff 
V.  Case,  being  on  a  subject  of  great  commer- 
cial importance,  was  well  deserving  of  recon. 
sidemtion,  and  of  being  submitted  to  the  judg- 
ment of  the  highest  tribunal, — meaning,  of 
course,  the  House  of  Lords.  Accor^ng  to 
my  recollection,  confirmed  by  the  notes  you 
have  sent  to  me,  all  yoor  Coansol  concurred 
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ia  the 'propriety  of  adopting  this  suggestion. 
A  hill  of  exceptions  was  not  only  a  more  ex- 
peditious, but  a  leiis  expensive  mode  of  carry- 
ing the  question  to  the  House  of  Lords,  than 
a  specidl  verdict,  as,  by  the  former  the  cause 
was  taken  directly  to  the  Exchequer  Chamber, 
without  the  expense  and  delay  of  an  interme- 
diate argument  in  the  Court  of  King's  Bench, 
which  must  have  been  the  consequence  of  a 
special  verdict. 

**  I  must  further  say,  that  before  the  recent 
decision  in  the  House  of  Lords,  1  certainly 
was  not  satisfied  with  the  authority  of  the  case 
oi Hartley  V.  Case ;  nor  indeed  of  its  strict  ap- 
plication to  the  case  of  Solnrte  v.  Palmer  ;  and 
n  I  had  been  consulted  by  you  as  to  the  pro- 
priety of  taking  the  case  to  the  House  of  Lords, 
lifter  the  judgment  in  the  Exchequer  Cham- 
ber,  I  should  probably  not  have  hesitated  in 
advising  you  to  do  so,  not  merely  from  the 
suggestion  of  Lord  Tenterden  that  it  was  a 
proper  case  for  the  highest  tribunal,  but  from 
this  circumstance,  that  since  the  decision  of 
Hariley  v.  Case^  a  considerable  change  has 
taken  place  in  the  Judges  of  the  Court  ot 
King's  Bench.  It  did  not  follow,  therefore, 
that  the  case  to  be  reviewed  had  been  con- 
sidered by  all  the  present  Judges^  when  it  left 
the  Exchequer  Chamber — not  to  mention  the 
additional  weight  that  a  judgment  of  the  House 
of  Lords  possesses  from  uie  concurrence  of 
those  Lbrcts  who  have  been  members  of  the 
profession  of  the  Law." 

» 

In  the  Morning  Post  of  the  27th  of  June, 
an  article  was  inserted,  commenting  -  in 
strong  terms  on  the  Lord  Chancellor,  and 
especially  on  the  variance  between  the 
newspaper  report  of  the  judgment,  and  the 
entry  on  the  printed  journals  of  the  House. 
On  the  same  day  t^e  Lord  Chancellor  com- 
plained of  the  article  as  a  breach  of  privi- 
lege. We  extract  so  much  as  relates  to  the 
legal  part  uf  the  subject. 

The  Lord  Chancellor : —  "  He  must  say  a 
few  words  with  reference  to  what  had  been 
said  respecting  his  having  been  counsel  in  a 
cause,  and  in  which  capadty  he  had  recom- 
mended one  course  of  prooeedings  which  he 
had  afterwards  reprobated.  Since  he  had  had 
the  honor  of  sitting  in  that  house  he  had  given 
his  whole  mind  to  helping  their  Lordships  in 
the  exercise  of  their. juaicialcapadties.  He 
did  all  he  could  to  assist  the  progress  of  Chat 
branch  of  business.  He  ha(C  therefore,  not 
adopted  the  plan,  when  the  judgments  of  the 
Courts  below  were  confirmed,  of  saying  no- 
thing; but  the  plan  which  he  pursued  had 
before  his  time  never  been  observed  except  in 
the  single  instance  of  the  Roxburgh  case.  He 
believed  one  of  his  predecessors  (Lord  Gif- 
ford)  had  given  reasons  for  hisjudgments  now 
and  than ;  but  he  (the  Lord  Chancellor)  had 
made  it  a  role  in  all  cases  of  diflicultv,  to  give 
\pB  opinions  and  the  reasons  of  his  judgments 


at  length.  This  he  believed  was  more 
factory  to  the  suitors,  and  it  was  more  satis- 
jfactory  to  the  Courts  of  Law,  which  were  to 
be  regulated  by  the  judgments  of  their  Lord- 
ships' House.  When  ne  had  followed  this 
practice  in  the  case  in  question,  he  had  stated 
his  opinion  without  any  one  thing  that  could 
betoken  exasperation.  He  had  not  had  even 
the  trouble  to  hear  the  case  amied,  for  he  bad 
only  seen  the  decision  of  the  Judges  who  had 
acted  during  his  absence  in  the  Courts  below.  If 
he  had  given  a  client  advice  at  the  Bar,  and 
when  lie  came  to  the  Bench  he  found  that  his 
advice  was  not  valid,  he  should  never  hesitate 
to  change  his  opinion.^  A  counsel  saw  with 
prejudiced  eyes ;  be  saw  with  obliquity ;  and 
if  as  counsel  he  bad  advised  an  appeal,  when 
he  came  to  reflect  he  was  very  likely  to  see  not 
a  shadow  of  justice  for  the  appeal.  If  he  had 
been  in  that  situation  in  the  case  in  question, 
he  should  have  been  the  very  first  person  to 
have  said  that  the  advice  he  had  given  was 
wrong  and  ought  not  to  be  followed.  But 
there  was  not  one  single  syllable  of  truth  in 
what  was  alleged  in  this  case.  He  had  been 
counsel  in  the  first  stage,  but  he  had  never  said 
one  word  in  that  stage.  Lord  Tenterden  had 
said  that  he  should  make  no  objection  to  a  bill 
of  exception  when  it  came  before  the  Court. 
The  case  went  into  the  Court  of  King's  Bench, 
and  was  there  argued  before  the  twelve  Judges 
in  the  Exchequer  Chamber,  and  the  whole  of 
them,  without  one  single  exception,  gave  a 
clear,  unhesitating  opinion  upon  the  question. 
It  is  utterly  false  that  he  had  advised  the  pro- 
ceedings which  he  had  afterwards  reprobated. 
He  bad  read  that  very  day  the  judgment  which 
had  been  pronouncea  in  the  Exchequer  Cham- 
ber ;  but  until  that  judgment  had  been  pro- 
nounced  it  could  not  be  possible  that  he  could 
have  advised  the  taking  of  the  case  before  the 
House  of  Lords.  The  first  judgment  had 
been  pronounced  on  the  7th  of  May  1831,  m<- 
ven  or  eight  months  after  he  was  a  Peer,  the 
Lord  Chancellor,  and  the  Speaker  of  that 
House ;  and  therefore  it  was  impossible  that 
he  could  have  given  any  opinion  upon  the  sub- 
ject. In  the  course  of  that  judgment  he  had 
observed  that  the  Court  had  said  that  there  was 
a  strong  case  against  his  client,  the  case  of 
Hartley  and  Case.  He  had  thought  that  their 
Lordships  were  ill  used  in  the  manner  in  which 
the  authorities  were  uuoted.  A  case  had  been 
quoted  forty  years  ol<1,  when  Lord  Chief  Jus- 
tice Mansfield  was  living, whilst  the  case  of  Nari- 
ley  had  been  decided  so  late  as  1829.  Then  the 
vene^ble  authority  of  Justice  Buyley  had  be^n 
quoted,  Bayley  on  Bills  of  Exchange  ;  but  the 
4th  edition  had  been  referred  to,  published  in 
the  year  1822,  and  the  case  auoted  was  the  old 
case  of  Tindal  v.  Brown,  wnich  had  been  de* 


*  The  qucbtion,  professionally  considered, 
is  not  whether  a  Counsel  who  becomes  a  Judge 
may  properly  change  his  opinion,  but  whether, 
having  advised  or  approved  of  proceedings  at 
the  Bar,  he  may  condemn  them  on  the  Bench 
as  iniquitous.    En. 


The  Lord  Oiancellor  and  "  Solariey.  Palmer. 
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cided  hj  Lord  Kenyan  ;  whilst  he,  (the  Lord 
Chancelhr)  had  quoted  the  Afth  edition  of 
Judge  Bnyley*s  work,  which  must  have  been 
well  known  to  all  the  parties.  But  why  was 
Che  fourth  edition  quoted  instead  of  the  fifth  ? 
Simply  because  the  fourth  edition  was  in  their 
finvour,  whilst  the  fifth  edition  was  directly 
against  them.  He  had  thought  that  their 
Lordships  ought  not  to  have  been  treated  so.  If 
he  had  had  any  feeling  upon  the  subject,  it  must 
have  been  against  his  former  client*  Solarte ; 
but  he  had  not  blamed  him :  he  had  blamed 
only  his  agents.  There  would  be  an  end  of  the 
House  of  Lords  as  a  judicial  tribunal ;  there 
would  be  an  end  of  that  House  as  a  high  C.Ourt 
of  Justice,  should  he  ever  live  to  see  t|ie^  day, 
which  God  forbid,  for  there  would  be  an  end 
to  the  administration  of  justice  in  England, 
when  private  feelings,  when  factious  animosity, 
when  party  prejudices  should  cross  the  path  of 
the  pure  and  undefiled  and  bright  course, 
which  their  Lordships'  predecessors  had  al- 
ways held  in  the  exercise  of  their  judicial 
functions.  He  should  not  have  discharged  his 
duty  in  his  judicial  functions  if  he  had  allowed 
die  present  case  to  pass  unreplied  to.'' 

His  Lordship  subsequently  observed — 

"  With  respect  to  Lord  Tenterden's  having 
entertained  any  doubt  upon  the  case,  this  was 
a  great  mistake.  His  Lordship  had  no  doubt 
whatever  finally.  The  whole  of  the  Judges 
had  unanimously  decided  one  way.  The  only 
operation  of  a  writ  of  error  was  the  imposition 
of  a  great  expense  on  the  party  bringing  the 

{'udgment  out  of  Westminster  Hall,  merely  to 
lave  the  case  decided  in  that  House  by  the 
very  persons  who  had  decided  it  elsewhere. 
A  csBse  of  pure  common  law,  namely,  what 
«vas  or  what  was  not  evidence  on  a  bill  of  ex- 
•change,  could  never  be  decided  by  that  House 
against  the  unanimous  opioioa  of  all  the 
Judges." 

It  will  be  observed,  that  in  his  speech  on 
&e  motion  for  judgment,  the  Lord  Chancel- 
lor says,  the  writ  of  error  ought  never  to 
have  found  its  way  to  the  House,  and  that 
he  never  saw  a  case  more  free  from  all  man- 
ner of  doubt ;  and  he  expressed  great  dis- 
pleasure at  such  proceedings  merely  for  the 
purpose  of  subjecting' parties  to  costs ;  add- 
ing "if  their  Lordships  did  not  visit  the 
parties  with  their  disfdeasure  in  something 
more  than  an  affirmance  of  the  judgment  of 
the  Court  below,  the  House  would  become 
not  a  Court  of  redress,  but  of  vexation.  No 
counsel  ought  to  have  certified  that  this  was 
a  case  for  appeal"  "  lliere  was  not  a 
shadow  of  pretence  for  i^ealing."  And 
his  Lordship  cautioned  other  parties  to 
withdraw  similar  cases,  **  otherwise  liiey 
might  repent  their  pertinacity." 

Now,  against  this  positive  opinion  of  the 
Lord  Chancellor  is  placed  that  of  Lord  Ten- 
fterden,  who  at  the  time  of  the  trial  (though 


bound  by  the  Iftst  decision)  deemed  the  case 
a  proper  one  to  go  to^the  ulterior  tribunal, 
that  of  Lord  Denman,  who,  in  the  debate  in 
the  House  of  Lords  on  Monday  last,  declared 
that  he  entertained  much  doubt  on  the  point.; 
and  that  of  all  the  counsel,  including  the 
Lord  Chancellor  himself,  who  was  then  at  the 
Bar  and  counsel  in  the  case,  who  concurred 
in  the  propriety  of  an  appeal.  Our  readexB 
will  judge,  by  comparison  of  the  notice  in 
the  two  casesk  whether  it  was  not  a  fair 
question  of  appeal  ~  especially  in  reference 
to  the  sum  in  dispute,  and  the  importance  of 
the  ultimate  decision,  to  the  Law  of  Mer- 
chants. Mr.  Pollock  says«  even  now,  that 
if  it  were  left  to  a  jury  they  would  probably 
decide  with  the  plaintiff. 

But  then  it  is  urged,  that  the  appeal  which 
had  been  recotnmended  was  to  be  made  to 
the  Court  of  Exchequer  Chamber — not  to 
the  House  of  Lords.  Lord  Tenterdep, 
however,  evidentiy  contemplated  an  appeal 
to  their  Lordships,  for  he  says  "  a  biU  of 
exceptions  will  be  the  better  way ;  it  will 
be  very  short ;  that  is  the  proper  way  in  a 
question  of  this,  sort,  to  have  tiie  opinion  of 
the  highest  tribunal  in  the  country  upon 
it.*'  The  circumstance  of  the  case  being 
intermediately  carried  to  the  Exchequer 
Chamber — even  if  the  plaintiffs  had  not 
been  obliged  to  take  it  there — does  not  ap- 
pear to  make  any  difference  in  the  pro- 
priety of  ultimately  taking  it  to  the  House 
of  Lords.  It  shews  the  plaintiffs'  confidence 
in  their  case,  and  that.tiiey  thought,  on  the 
further  argument  of  the  question,  it  would 
be  decided  in  their  favor;  they  therefore 
went  on,  at  the  peril  of  the  usual  costs  in 
such  eases.  But  the  fact  turns  out  to  be, 
that  as  the  proceedings  in  the  action  were 
by  common  process,  and  not  by  original 
writ,  the  writ  of  error  was  necessarily  return- 
able in  the  Exchequer  Chamber,  and  it  was 
only  from  the  decision  of  that  Court  that 
the  appeal  could  be  made  to  the  House  of 
Lords. 

We  come,  lastiy,  to  that  point  which 
we  consider  a  serious  one — the  infliction  of 
the  censure  of  the  House,  as  well  as  the 
visitation  of  costs,  on  those  who  make 
similar  appeals.  Now,  with  great  submis- 
sion, we  venture  to  point  out  the  danger 
and  injustice  of  punishing  the  unsuccessful 
suitors  to  their  Lordships'  High  Court  of 
Appeal  in  any  other  way  than  is  accustomed 
in  other  Courts  of  Justice.  Is  it  not  suffi- 
cient that  the  costs,  always  heavy  in  such 
cases,  should  fall  on  the  losing  party  ?  Is 
not  this  a  sufficient  check  on  the  advice  to 
be  given  by  counsel  or  solicitors,  who  are 
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not  likely,  fbr  their  own  Bakes  (if  for  no 
higher  motive),  to  lead  their  clients  into 
needless  expense,  for  which  they  would 
have  deservedly  to  answer  ?  It  may  be  a 
method  of  reducing  the  list  of  appeals — of 
alarming  the  timid  and  doubtful  into  with- 
drawing from  further  contest— and  restrain- 
ing those  who  seek  their  legal  rights — but 
can  scarcely  be  justified  in  a  country  where 
every  man  is  entitled  to  have  his  case  adju- 
dicated in  the  highest  Court  t  its  time  being 
amply  protected  from  being  improperly 
wasted  by  the  present  check— the  advice 
and  sanction  of  counsel  and  solicitors,  and 
the  liability  to  the  pa3rment  of  the  costs  on 
both  sides. 

We  must  also  complain  of  the  manner  in 
which  the  Lord  Chancellor  thought  proper 
to  speak  of  the  professional  persons  con- 
cerned in  the  cause.  It  may  be  the  infirmity 
of  the  Noble  Lord  that  he  cannot  express 
his  feelings  with  moderation  or  temper ;  we 
have  shewn  that  in  the  present  case  there 
was  no  ground  for  the  strong  expressions 
which  were  used — ^we  do  not  press  the  cir- 
cumstance that  he  was  in  &ct  censuring 
himself— but  we  assert  that,  except  in  a 
case  of  the  grossest  nature,  tiie  Chancellor 
has  no  right  at  once  to  attack  the  individuals 
concerned  in  the  cause  before  him,  and  to 
cast  a  general  slur  on  the  whole  profession 
of  which  he  is  the  head.  We  might,  in- 
deed, make  our  remarks  on  the  whole  case 
much  stronger,  but  we  think  the  &cts  on 
record  reqiure  no  comment. 
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ASATEMBNT  OF  AlfNUITIBS. 

In  the  case  of  Page  v.  Leaplngweli,  18  Yes. 
463,  where  legacies  to  the  amount  of  7800/. 
were  given  out  of  the  produce  of  estates  com- 
puted as  of  the  value  of  10,000/.  at  least,  and 
the  overplus  to  ^.,  and  the  produce  of  the 
estate,  on  a  sale,  fell  short  of  10,000/.,  all  the 
legacies  were  decreed  to  abate  proportionally, 
the  interest  of  ji.  in  the  overplus  being  an  as- 
certained sum,  and  not  less  a  specific  bounty 
than  the  rest.  8o  also,  where  a  testator  by 
his  will  gave  certain  annuities,  and  directed 
that  the  sums  set  apart  to  secure  them  should, 
as  the  annuitants  died,  sink  into  the  residue  of 
his  penonal  estate.    By  a  codicil  to  his  will. 


he  stated  that  in  case  his  property  would  sot 
provide  an  income  equal  to  the  annolties,  tkey 
should  be  rateably  reduced.  His  estate  wu 
defective,  and  the  annuities  were  rateably  re- 
duced. Upon  the  death  of  any  annmtant  the 
sum  set  apart  to  secure  the  reduced  annuity 
will  belong  to  the  residuary  legatees,  and  is 
not  to  be  applied  to  increase  the  reduced 
annuities  to  the  amount  giren  by  the  wiU. 
Farmer  v.  MiUt,  4  Russ.  86. 

In  the  following  case  the  drcumitancei 
were  these : — 

The  will  of  Sir  James  Sibbald,  wUch  ww 
duly  executed  and  attested,  after  siviag  some 
pecuniary  legacies,  bequeathed  life  annsitiei 
to  various  persons,  amounting  in  the  whole  to 
the  sum  of  1468/.  a  year.  Aoion^  these  was 
one  of  753/.  to  Ann  Dawson,  and  another  of 
350/.  to  trustees,  *'  for  and  durin?  the  lives  of 
Margaret  Mills,  Mary  Mills,  and  J.  £.  Mills, 
and  the  lives  and  live  of  the  survivors  or  sur- 
vivor of  them,  upon  trust  to  pay  such  annual 
sum  to  them  the  said  Margaret  Mitb,  Mary 
Mills,  and  J.  E.  Mills,  during  their  joint  lives ; 
and  upon  the  death  of  one  of  them,  to  the  sur- 
vivors of  them,  during  their  lives ;  and  upon 
the  death  of  two  of  them,  to  the  survivor,  oar- 
ing his  or  her  life.''  The  will  then  devised 
the  testator's  undivided  moiety  of  his  Spitat 
fielda  estate,  which  moiety,  as  was  recited,  then 
produced  a  net  rent  of  935/.  a  year,  unto  J. 
Forbes,  £.  Ravenscioft,  J.  H.  Stracej,  and 
J.  Edison,  their  heirs,  executors,  adinmistn- 
tors,  and  assififns,  upon  trust  to  ap|^  the 
rents  and  profits  thereof  towards  payment  of 
the  said  several  annuities;  and  when,  by  de- 
cease of  some  of  the  said  annuitants,  there 
shall  be  a  surplus  of  such  rents  and  profits 
after  payment  of  the  annuities  for  die  time 
being  in  existence  and  payable  out  of  the  said 
rents,  upon  trust  to  pay  and  apply  such  stuplss 
rents  and  profits  to  such  penon  or  persons  as 
David  Scott  shall  from  time  to  time  appoint, 
by  note  in  writing,  to  receive  the  same."  with 
limitations,  in  default  of  appointment,  in  favor 
of  the  wife  and  children  of  the  said  David, 
now  Sir  David,  Scott.  ''And  when  and  so 
soon  as  all  the  said  annuities  shall  have  expired, 
or  shall  have  been  otherwise  provided  for,  and 
in  the  meantime  subject  thereto,  upon  trust  to 
convey  the  said  moiety  of  the  SjMtalfidids  es- 
tate unto  James  Sahnond,  Robut  Soott,  sad 
Captain  Scott,  thdr  heirs  and  assigns,"  upoa 
trust  for  such  person  or  persons,  and  for  such 
estate  and  estates  as  the  sfdd  David  Scott 
should  in  manner  therdn  mentioned  appoint, 
with  like  limitations,  in  default  of  appoint* 
ment,  for  the  benefit  of  hii  wife  and  chudren. 
The  testator  then  continued :-— "  And  as  it  wiH 
be  necessary  for  my  executors  hereinafter 
named,  to  set  apart  some  proporUon  of  my 
personal  estate  for  payment  of  such  part  of  my 
said  annuities  as  the  rents  of  my  moiety  of  the 
Spitalfields  estate  will  not  be  stifllcient  to  pay, 


The  Property  Lttw^r,  No.  XXXIII. 


UD 


now  I  do  hereby  give  such  monies  as  sbolT  be 
necessary  to  be  set  apart  for  sucb  purpose, 
unto  the  sud  J.  Forbes,  E.  Ravenscroft,  J.  H. 
Stracey,  and  J.  Edison,  their  executors,  ad- 
mmistrators,  and  assigns,  upon  trust  that  they 
and  the  survivors  or  survivor  of  them,  do  and 
shall  lay  out  and  invest  the  same  in  the  pur- 
chase of  3  per  cent,  bank  annuities,  or  at  in- 
terest upon  government  or  real  securities,  and 
do  and  shall  pay,  apply,  and  dispose  of  the  in- 
terest, dividends,  and  annual  produce  of  the 
said  monies  and  securities,  in  and  towards  the 
payment  of  such  of  the  said  annuities,  or  such 
put  or  parts  of  the  same  annuities  respec- 
tively, as  the  rents  and  profits  of  the  said 
moiety  of  the  said  estate  snail  not  satisfy  and 
discharge ;  and  as  to  such  monies  and  secu- 
rities, and  the  interest  and  dividends  thereof, 
subject  to  the  trusts  lastly  hereinbefore  ex- 
pressed, for  making  good,  by  the  interest  and 
dividends  thereof,  any  deficiency  from  time  to 
time  to  arise  in  the  said  rents  and  profits,  to 
make  payment  of  all  the  said  annuities  for  the 
time  being  in  existence  and  payable,  upon 
trust,  as  and  when  the  said  annmties  shall  fall 
In  or  expire,  to  assign  and  transfer  the  said 
monies  or  securities  unto  the  said  J.  Sal  mood, 
R.  Scott,  and  Captain  Scott,  their  executors, 
administrators,  and  assigns,"  upon  tru£>t  for 
such  person  or  persons,  and  for  such  estate 
and  estates  as  David  Scott  should  in  manner 
therein  mentioned  appoint,  with  limitations,  in 
default  of  appointment,  for  the  benefit  of  his 
wife  and  children.    The  testator  directed  the 


general  residue  of  his  estate  and  effects  to  be.  ^this  latter  part  he  distinctly  directs  each  an- 


divided  into  twenty  parts,  thirteen  of  which  he 
gave  to  the  said  J.  Salmond,  R.  Scott,  and 
CaptivlQ  Scott,  upon  trust  for  the  benefit  of 
Sir  Oavid  Scott  and  his  family. 

The  estate  proved  deficient,  and  the  an- 
nuitants suffered  a  proportional  abatement. 
On  the  death  of  Mrs.  Dawson,  the  principal 
annuitant,  the  surviving  annuitants,  a  suit 
having  been  instituted  for  the  purpose  of 
carrymg  the  trusts  of  the  will  into  execution, 
presented  a  petition  praying  that  so  much  of 
the  rents  andprofits  of  the  estate  as  was  set  at 
liberty  by  the  determination  of  her  annuity, 
might  be  applied  to  make  good  the  full  amount 
of  the  subsisting  annuities,  and  also  the  arrears 
in  Mrs.  Dawson's  lifetime. 

The  Matter  of  the  Rolls  decided  that  no  in- 
tention was  shewn  to  give  the  survivors  the 
benefit  of  such  augmentation  by  survivorship ; 
and  the  Lord  Chancellor,  in  confirming  this 
decree,  entered  more  fully  into  the  ques- 
tion :— ^The  testator  first  gives  to  different  per- 
sons annuities  to  the  amount  of  1468/.  One 
of  these  is  to  three  jointly  (the  present  peti- 
tioners), and  is  g^ven  by  express  words  to  the 
survivor,  in  a  way  plainly  snewing  that  when 
it  was  Ids  intention  to  create  an  accruer  he 
could  use  the  most  apt  words  for  effecting  his 

Surpose.  He  then  gives  and  devises  his  un- 
ivided  moiety  of  his  Spitalfidds  estate,  of 
which  he  is  tenant  in  common  with  another, 
and  which  share  now  ''produces  him  a  net 
rent  of  935/.,"  to  trustees,  upon  trust  to  re. 
ceive  and  apply  the  rents  ana  profits  toward? 


f^a^rment  of  the  annuities  before  beoueathed. 
t  is  very  material  to  observe,  therefore,  that 
the  testator  sets  out  with  the  knowledge  that 
there  is  to  be  a  deficiency  of  533/.  in  the  rents 
of  the  real  estate,  and  that,  consequently,  as 
far  as  that  fund  was  concerned,  he  gave  to 
each  annuitant  only  about  two-thirds  of  the 
annuity  nominally  bequeathed.  He  then  pro- 
vides tor  the  event  of  the  discontinuance  of 
some  of  the  annuities  thus, — *'  And  when,  by 
decease  of  some  of  the  said  annuitants,  there 
shall  be  a  surplus  of  such  rents,  after  payment 
of  the  annuities  for  the  time  being  in  existence 
and  payable  out  of  the  said  rents,  upon  trust 
to  apply  such  surplus  rents  to  such  person  as 
Davia  Scott  shall  appoint.''  These  wordd 
seem  to  ruse  the  only  doubt ;  and  had  it  been 
"  any,"  or  "  one  or  more,"  instead  of ''  some." 
I  hardly  think  even  the  word  "  surplus  "  could 
have  raised  a  question,  because  the  cases  shew, 
particularly  "  Page  v.  LeapingvBeU,*^  18  Ves. 
463,  that  this,  or,  at  least,  the  equivalent  words 
''  overplus,"  may  receive  a  construction  from 
the  context,  and  because  the  words  that  fol- 
low— *'  annuities  for  the  time  being  in  exist- 
ence, and  payable  out  of  the  saia  rents," — 
independent  of  the  other  indications  of  mean- 
ing which  they  give  when  coupled  with  what 
went  before  as  to  the  assumea  deficiency  in 
the  fund,  are  to  be  taken  as  expressing,  not 
the  whole  nominal  annuities,  but  the  propor- 
tional parts  of  the  fund.  He  made  no  pro- 
vision for  a  case  which  he  contemplated, — a 
deficiency  of  both  funds.    On  the  contrary,  in 


nuity  to  go  over  as  it  falls  in.  What  follows, 
however,  removes  any  doubt  which  might  re- 
main. The  testator  says,  that  as  his  executors 
will  have  tb  set  apart  a  portion  of  the  personal 
estate  for  payment  of  such  part  of  his  said  an- 
nuities as  the  rents  of  the  special  funds  will 
not  be  sufficient  to  pay,  a  competent  sum  of 
money  shall  be  invested  in  the  funds  by  the 
trustees,  and  the  dividends  be  applied  "  in  and 
towards"  (no  longer  ** towards"  as  before, 
when  he  knew  there  must  be  a  deficiency,  but 
'*  in  and  towards,")  "  the  payment  of  such  of 
the  said  annuities,  or  such  part  or  parts  of  the 
same  respectively  as  the  rents  shall  not  satisfy." 
Here  he  never  contemplates  any  deficiency  at 
all.  The  personal  funa  is  assumed  to  be  quite 
sufficient  to  supply  the  assumed  deficiency  of 
the  real  estate.  Moreover,  it  is  clear  that  he 
deals  here  with  an  annuity  separately,  and 
directs  the  deficiency  of  each  to  be  supplied  $ 
and  he  then  directs  the  personalty  so  appro- 

firiated  to  be  assigned  and  transferred  to  the 
egatees  over,  '*  as  and  when  the  said  annuities 
shall  fall  in  or  expire.'^  The  argument  for 
the  annuitants,  if  it  proves  any  thing,  would 
prove  them  to  be  entitled  to  the  arrears  from 
the  time  when  the  deficiency  first  affected  their 
annuities.  It  would  also  prove  that  not  merely 
the  allotted  portions  of  tne  rents  received  by 
the  deceased  annuitants  should  be  applied,  in 
favor  of  the  surviving  annuitants,  In  making 
good  the  amount  by  which  their  respective 
annuities  have  suffered  abatement,  but  that 
the  subndiary  or  supplemental  fxind  from  the 
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Eersonalty  should  be  applied  in  the  same  way, 
oth  for  arrears  and  future  pavments ;  conclu- 
sions which,  indeed,  have  not  been  repudiated, 
yet  have  been  but  faintly  maintained.  I  do  not 
oelieve  there  ever  was  an  instance  of  arrears 
bein^  thus  made  good,  unless  most  express 
provision  for  it  was  found  in  the  instrument ; 
and  as  for  the  surplus  personal  fund  being  dis- 
tributed among  the  remaining  annuitants,  it  is 
a^nst  the  distinct  direction  of  the  will.  The 
circumstance  of  the  word  "  surplus  "  not  oc- 
curring in  the  latter  part,  it  may  further  be 
remarked,  affords  a  strong  presumption  that  it 
was  used  in  the  former  part  in  the  sense  as- 
sumed by  his  Honor's  judgment. — Scoti  v.  Sa(' 
mond,  1  Myl.  &  K.  363. 


NEW  BILLS  IN  PARLIAMENT. 


ILLEGAL   SECURITIES. 

This  bill,  as  amended,  is  as  follows : 

It  is  intituled,  "  An  Act  to  amend  the  Law 

relating  to  Securities  given  for  Considerations 

arising  out  of  gaming,  usurious,  and  certain 

other  illegal  Transactions." 
The  preamble  recites,  16  C.  2,  c.  7;  10  W. 

3,(1.);  9Ann.  c.  14;  11  Ann.  (I.);  12  Ann. 

Stat.  2.  c.  16;  6  G.  2,  (I.)  ;   68  G.  3,  c.  93 ; 

11  &  12  G.  3,  (I);  46  G.  3,  c.  72,  §  17;  6  G. 

4,  c.  16,  §  126. 

The  proposed  enactments  are  as  'follow : 

That  in  case  any  note,  bill,  mortgage,  or 
other  security  shaU  at  any  time  after  the 
passing  of  this  act  be  made,  drawn,  accepted, 
given,  or  executed  for  any  cont<ideration  on 
account  of  which  the  same  is  made  void  by  the 
hereinbefore  recited  acts,  or  by  any  one  or 
more  of  such  acts,  every  such  note,  bill,  mort- 
gage, or  other  security  shall  be  deemed  and 
taken  to  have  been  originally  made,  drawn, 
accepted,  given,  or  executed  for  an  illegal  con- 
sideration ;  but  in  case  such  note,  bill,  mort- 
g^ge,  or  other  security  shall  be  indorsed, 
transferred,  assigned,  or  conveyed  to  any  in- 
dorsee, holder,  assignee,  or  purchaser,  for  a 
valuable  consideration,  every  such  indorsee, 
holder,^  assignee,  or  purchaser,  unless  he  had 
at  the  time  of  l>aying  or  giving  the  consider, 
ation  for  such  indorsement,  transfer,  assign- 
ment,  or  conveyance,  actual  notice  that  such 
note,  bill,  mortgage,  or  other  security  was 
originally  made,  drawn,  accepted,  given,  or 
executea  upon  some  such  illegal  consideration 
as  aforesaid,  shall  have  the  same  estate,  right, 
and  interest  in,  to,  under,  and  in  respect  of 
such  note,  bill,  mortgiure,  or  other  security, 
which  he  would  have  had  in  case  the  same  had 
not  by  the  sMd  recited  acts  or  any  of  them 
been  made  void  :  Provided,  that  where  any 
such  indorsement,   transfer,  assignment^  or 


conveyance  shall  have  been  made  or  execal«i 
for  and  on  account  or  by  way  of  payment  or 
satisfaction  of  any  antecedent  debt  or  engage- 
ment  not  originally  contracted  or  entered  into 
in  consideration  of  such  indorsement,  transfer, 
assignment,  or  conveyance,  the  time  when 
such  indorsement,  &c.  shall  be  actually  made 
or  executed,  shall  be  deemed  and  taken  to  be 
within  the  true  intent  and  meaning  of  this 
act,  the  time  of  paying  or  giring  the  consider- 
ation of  such  indorsement,  transfer,  assign* 
ment,  or  conveyance :  Provided  also,  that  no- 
thing in  this  act  contained  shall  prejudice  or 
affect  any  note,  bill,  mortgage,  or  other  secu- 
rity which  would  have  been  good  and  valid  if 
this  act  had  not  been  passed. 

Thirt  in  case  any  person  shall  after  the 
passing  of  this  act  malce,  draw,  give,  or  exe- 
cute any  note,  bill,  mortgage,  or  other  secu- 
rity, for  any  consideration  on  account  of  which 
the  same  is  by  the  hereinbefore  recited  acts, 
or  by  any  one  or  more  of  such  acts,  declared 
to  be  void,  and  such  person  shall  actually  pay 
to  any  indorsee,  holder,  assignee,  or  purcnaser 
thereof,  the  amount  of  the  money  thereby  se- 
cured, or  any  part  thereof,  such  money  so  paid 
shall  be  deemed  and  taken  to  have  been  paid 
by  the  person  paying  the  same  for  and  on 
account  of  the  person  from  whom  the  illegal 
consideration  shall  have  proceeded,  and  umI 
be  deemed  and  taken  to  be  a  debt  due  and 
owing  from  such  last-named  person  to  the 
person  who  shall  so  have  paid  such  money, 
and  shall  accordingly  be  recoverable  by  action 
at  law  in  any  of  his  Majesty's  Courts  of  Re* 
cord. 

That  so  much  of  the  said  acts  of  the  ninth 
and  eleventh  years  of  the  reign  of  her  said 
late  Majesty  Queen  Anne  as  enacts  that  where 
such  mortgages,  securities,  or  other  convey- 
ances as  therein  mentioned  should  be  of  lands, 
tenements,  or  hereditaments,  or  should  be 
such  as  should  incumber  or  affect  the  same, 
such  mortgages,  securities,  or  other  convey- 
ances shomd  enure  and  be  to  and  for  the  sole 
use  and  benefit  of  and  should  devolve  upon 
such  person  or  persons  as  should  or  might 
have  or  be  entitled  to  such  lands  or  heredita- 
ments in  case  the  grantor  or  grantors  thereof, 
or  the  person  or  persons  incumbering  the 
same,  had  been  naturally  dead,  and  as  if  such 
mortgages,  securities,  or  other  conveyances 
had  been  made  to  such  person  or  persons  so 
to  be  entitled  after  the  aecease  of  tne  person 
or  persons  so  incumbering  the  same,  and  that 
all  grants  or  conveyances  to  be  made  for  the 
preventing  of  such  lands,  tenements,  or  here- 
ditaments from  coming  to  or  devolving  upon 
such  person  or  persons  thereby  intended  to 
enjoy  the  same  as  aforesaid,  should  be  deemed 
fraudulent  and  void  and  of  none  effect,  to  all 
intents  and  purposes  whatsoever,  shall  be  and 
the  same  is  hereby  repetded ;  saving  to  all  per- 
sons all  rights  acquired  by  virtue  hereof  pre- 
viously to  tne  passing  of  this  act. 
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CARRIBRS*  ACT  AMENDMENT. 

This  18  intituled,  "A  Bill  to  amend  an  Act 
passed  in  the  first  Year  of  his  present  Majesty's 
ReigDy  for  tbe  more  effectual  Protection  of 
Mail  Contractors,  Stage  Coach  Proprietors, 
and  other  common  Carriers  for  hire,  agiunst 
the  Loss  of  or  Injury  to  Parcels  or  Packages 
delivered  to  them  for  Conveyance  or  Custody.'* 

The  preamble  recites  the  act  I  W.  4,  c.  68, 
and  states  that  "  it  is  expedient  to  amend  the 
powers  and  provisions  of  the  said  recited  act, 
and  to  extend  the  same  to  common  carriers 
for  hire  upon  canals,  and  other  inland  navi- 
^tion." 

The  proposed  enactments  are— 

1.  That  the  said  recited  act,  and  the  several 
powers,  provisoes,  authorities,  exemptions, 
roles,  regulations,  matters,  and  things  therein 
contained,  shall  extend  to  and  are  hereby 
extended  to  all  common  carriers  for  hire  using 
or  naWgating  any  inland  water  conveyance, 
whether  by  or  upon  canals  or  other  inland  na- 
vigation, and  upon  all  persons  whose  property 
or  articles  shall  be  conveyed  thereby,  in  the 
same  manner  as  if  the  said  recited  act,  and  the 
seveial  powers,  provisoes,  authorities,  exemp- 
tions, rules,  regulations,  matters,  and  things 
therein  contained,  had  been  deemed  to  extend 
to  carriers  for  hire  using  or  navigating  inland 
water  conveyance,  whether  by  or  upon  canals 
or  other  inhmd  navigation,  and  upon  all  per- 
sons whose  property  or  articles  shall  be  con- 
veyed thereby,  or  as  if  the  said  several  powers, 
provisoes,  authorities,  exemptions,  rules,  re- 
gulations,  matters,  and  things  were  herein  re- 
peated and  re-enacted  and  made  applicable  to 
such  carriers  for  hire  upon  canals  or  other  in- 
land navigation  as  aforesaid. 

2.  That  in  addition  to  the  articles  and  other 
property  mentioned  and  comprised  in  the  said 
recited  act,  all  the  clauses,  protection,  and 
provisions  of  such  act  shall  be  extended  to  and 
shall  be  construed  to  include  the  following  ar- 
ticles and  property ;  namely^  wearing  apparel, 
musical  instruments,  books,  ornamental  goods 
or  articles  in  marble  or  alabaster,  and  furni- 
ture ;  and  that  for  the  loss  or  injury  to  such 
additional  articles,  common  earners  for  hire 
on  oanala  or  navigable  rivers,  and  also  mail- 
contractors,  stage  coach  proprietors,  and  other 
common  carriers  by  land,  shall  not  be  liable 
for  the  loss  or  injury  of  such  last  mentioned 
articles,  unless  at  the  time  of  the  delivery 
thereof  at  the  office,  warehouse,  or  receiving 
house  of  such  common  carrier  for  hire,  mail- 
contractor,  stage  coach  proprietor,  or  to  his, 
her,  or  their  agent,  bookKeeper,  or  other  ser- 
vant, for  the  purpose  of  being  carried,  or  of 
accompanying  the  person  of  any  passenger, 
the  value  and  nature  of  such  last  mentioned 
article  or  articles  or  property  shall  have  been 


declared  by  the  person  or  persons,  sending  or 
delivering  the  same,  and  the  increased  charge 
mentioned  in  such  recited  act  be  paid  or  ac- 
cepted in  the  manner  therein  mentioned. 


CAPITAL  PUNISHMENT. 

This  is  intituled,  "  An  Act  for  abolishing 
Capital  Punishment  in  cases  of  Letter  Stealing 
and  returning  from  Transportation." 

The  preamble  recites  the  62  G.  3,  c.  143, 
"  for  amending  and  reducing  into  one  act  the 
provisions  contained  in  any  laws  now  in  force 
imposing  the  penalty  of  death  for  any  act  done 
in  breach  of  or  in  resistance  to  any  part  of  the 
laws  for  collecting  his  Majesty's  revenue  in 
Great  Britain;"  and  also  the  act  of  5  G.  4,  c. 
84,  §  22,  "  for  the  transportation  of  offenders 
from  Great  Britain." 

The  proposed  enactments  are— 

I .  That  so  much  of  each  of  the  said  acts  as 
inflicts  the  punishment  of  death  upon  persons 
convicted  of  any  of  the  offences  therein  and 
hereinbefore  specified  [letter  stealing,  and  re- 
turning from  transportation,  &c.],  shall  be  and 
the  same  is  hereby  repealed ;  and  that  from  and 
after  the  passing  of  this  act  every  person  con- 
victed of  any  offence  above  specified  in  the 
sud  act  of  the  fifty-second  year  of  the  reign  of 
his  Majesty  King  George  the  Third,  or  of 
aiding  or  abetting,  counselling  or  procuring 
the  commission  thereof,  shall  be  liable  to  be 
transported  bevond  the  seas  for  life,  or  for  any 
term  not  less  than  seven  years,  and  previously 
to  transportation  to  be  imprisoned  (if  the 
Court  shall  think  fit),  with  or  without  hard 
labour,  in  any  common  gaol,  house  of  correc- 
tion, prison,  or  penitentiary,  for  any  term  not 
exceeding  two  years. 

2.  That  every  person  convicted  of  any  of- 
fence above  specified  in  the  said  act  of  the 
fifth  year  of  the  reign  of  his  late  Majesty  King 
George  the  Fourth,  or  of  aiding  or  abetting, 
counselling  or  procuring  the  commission  there- 
of, shall  be  liable  to  be  transported  beyond  the 
seas  for  his  or  her  natural  lire,  and  previously 
to  transportation  shall  be  imprisoned,  with  or 
without  hard  labour,  in  any  common  gaol, 
house  of  correction,  prison,  or  penitentiary, 
for  any  |erm  not  exceeding  four  years. 


COURT  OP  CHANCKRT  IN  IRELAND. 

As  this  bill  incidentally  affects  the  adminia. 
tration  of  the  law  in  England,  we  give  a  short 
analysis  of  it.  It  is  intituled,  "  An  Act  for  the 
Amendment  of  the  Proceedings  and  Practice 
of  the  High  Court  of  Chaneery  in  Ireland." 
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The  preamble  recites^  that  **  It  is  expedient 
that  the  laws  relating  to  entering  appearances 
and  taking  bills  pro  ^o^feuo  in  the  High  Court 
of  Chancery  in  Irelknd  should  be  amended, 
and  that  the  costs  and  expenses  of  proceedings 
in  the  said  Court  should  be  diminished,  and 
that  increased  facilities  should  be  afforded  for 
the  dispatch  of  business  therein.*' 

The  following  is  the  substance  of  the  pro- 
posed enactments : 

1 .  Where  defendant  to  a  suit  has  been  served 
with  process  in  Ireland,  and  shall  neglect  to 
appear  after  eight  da^s,  an  appearance  may  be 
entered  by  the  plaintiff,  and  proceedings  had 
thereupon. 

2.  Where  defendant  to  a  suit  concerning 
lands,  &c.  in  Ireland,  shall  be  served  with  pro- 
cess in  any  pari  of  Great  Britain,  pursuant  to 
2  W.  4.  c  23,  and  shall  neglect  to  appear,  the 
Court  may  onler  an  appearance  to  be  entered. 

3.  Rule  books  of  the  Court  to  be  open  upon 
all  days  except  Sundays  and  holidays. 

4.  Motion  books  to  be  opened  during  the 
sitting  of  the  Court,  and  orders  may  be  made 
without  petition. 

5.  No  recitals  to  be  made  in  the  decrees 
and  orders  of  the  Court,  but  pleadings,  &c. 
referred  to. 

6.  Sales  or  mortgages  under  decrees  or  or- 
ders of  the  Court. 

7.  Service  of  an  attested  copy  of  a  decree 
to  be  sufficient  to  warrant  attachment. 

8.  Court  may  appoint  a  receiver  of  estates 
of  minora. 

9.  If  any  peraon  neglects  to  exeeotie  any 
deed  or  transfer,  the  Court  may  order  a  mas- 
ter in  ordinary  to  execute  the  same. 

10.  Deputy  keeper  of  the  rolls,  or  clerks  of 
inrolments,  may  administer  oaths  and  take 
affirmations.  6  G.  4,  c.  30.  Masters  in  or- 
dinary  and  their  deriu  not  to  administer 
oaths. 

11.  Persons  swearing  before  deputy  keeper 
or  clerk  of  inrolments,  to  be  subject  to  penal- 
ties for  peijnry. 

12.  Stamp  Guties  imposed  by  4  G.  4,  c.  70, 
to  continue  to  be  collected. 

13.  Masters  in  ordinary  empowered  to  hear 
matters  relating  to  the  conduct  of  suits,  and 
to  direct  the  payment  of  costs. 

14.  Depositions  to.be  in  the  first  person. 
General  orders  may  be  made  as  to  process, 
pleadings,  &c. 

16.  General  orders  may  be  varied. 

16.  Hours  of  business  in  the  several  offices. 

17.  Powers  given  to  the  Lord  Chancellor 
jDXf  be  exercisai  by  the  Lord  Keeper. 

18.  Commencement  of  act. 
.  19.  Act  may  be  altered  this  sesMon. 


DEFENCE  OF  THE  LANCASTER 
COMMON  PLEAS  BILL. 


To  the  Editor  of  the  Legal  Obaerver, 
Sir, 
The  clum  I  have  to  make  on  your  impartiality 
is  one  which  motives  of  interest,  perhaps, 
might  prompt  you  to  evade.  Your  publica- 
tion, however,  is  a  general  professional  one, 
and  not,  as  I  conceive,  confined  or  bound  to 
support  the  views,  more  than  another,  of  any 
particular  branch  of  the  profession.  The  re- 
quest I  have  to  urge  is,  that  the  like  publicity 
knay  be  afforded  to  any  refutation  of,  or  «n- 
t^tie  to,  those  objections,  as  you  have  pven 
to  the  objections  to  the  Common  Fleas  at  Lan- 
caster Amendment  Dill. 

To  rebut  any  appearance  of  interest  oa  my 
part,  it  may  not  be  amiss,  by  way  of  avoiding 
the  disadvantage  under  whicn  it  cannot  be  de- 
nied the  statements 'of  the  parties  in  question 
do  in  this  respect  very  evidently  He,  to  set  out 
by  remarking  that  my  engagements  are  neither 
those  of  a  Preston  attorney,  a  Lancaaldre  at- 
torney, nor  yet  of  an  attorney  at  all.  I  may 
state,  however,  that  as  an  inhabitant  of  the 
countv  of  Lancaster,  I  am  so  fkr  connected 
with  It,  and  cognizant  of  the  feeling  of  the 
inliabltants  on  the  subject  of  the  Court  of 
Common  Pleas  of  the  county,  as  to  be  able  to 
affirm  distinctly  the  high  estimation  in  which 
that  Court  is  held  on  the  scores  of  utility  and 
convenience. 

The  objections  made  are  visionary,  and 
without  weifi^ht ;  and  the  fittts  on  whidi  they 
are  foundecT are  false,  or  not  appficahle  to  the 
extent  presumed,  llie  cause  must  indeed  be 
a  weak  one,  which  requires  the  false  reasoning 
to  support  it  employed  in  these  objections. 

It  IS  stated,  '*  that  in  the  Supenor  Courts  a 
plaintifi*  may  proceed  to  trial  at  one  of  the 
several  sittings  in  each  of  the  four  terms,  or  at 
any  of  the  assizes ;  but  in  the  Palatine  Court 
he  can  *ouly'  proceed  to  trial  twice  in  the 
year." 

The  statement  does  not,  however,  proceed 
to  tell  your  readers  {perhapt  it  wai  ikonrki 
unnecessarp,  on  the  ground  ofthefuci  being 
welt  hnownf),  that  in  the  Superior  Covits  a 
plaintiff  can  only  do  this  in  case  die  trial  is 
tud  either  in  London  or  Middlesex,  and  that 
in  many  cases  this  is  impossible  by  law,  and  in 
others,  as  wholly  impossible  from  circiim- 
stances.  Few  dients,  I  fancr,  woidd  like  to 
expend  some  hundred  pounas  extra  in  bring- 
ing witnesses  to  town  from  Lancashire,  a  dis- 
tance of  230  or  240  miles,  to  obtain  the  ad- 
vantage of  a  few  wedcs  earlier  decision  of  die 
catxse. 

An  Inference  may  be  ndsed  too  on  the 
words  used,  diat  the  suiton  in  the  Mafine 
Court  labour  under  a  generat  disadvantage  as 
to  the  trial  of  causes.  This  b  not  a  weD* 
founded  inference.  It  is  true,  the  periods  for 
trial  of  causes  in  the  Lancaster  Common  Heas 
Court  arc  "but*'  twice  in  the  year;  but  the 
asrizes  for  the  county,  at  which  causes  origj* 
nally  commenced   in   the    Superior   Coorttf 
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would  be  tried,  aod  the  aaslzes  and  periods  oft    The  question,  however,  as  to  the  ut^ty  of 


trial  in  all  other  counties  of  England,  are  not 
more  numerous. 

It  is  stated,  *'  that  the  suitor  ought  at  least 
to  have  a  power  of  selection  of  the  Court  most 
adapted  to  his  case."  This  option,  in  effect, 
he  already  has.  Nonbailable  Wocess  may  be 
issued  out  of  the  Superior  Courts  into  Lan- 
cashire in  any  action  of  any  amount  from  forty 
shillings  upwards ;  and  it  is  well  known  that 
it  is  by  that  kind  of  process  that  by  for  the 
most  numerous,  and  certainly  the  most  im- 
portant, class  of  causes  is  commenced  $  and  it 
13  to  be  observed »  too,  that  in  that  class  of 
cases  it  is  that  questions  ultimately  requiring 
the  united  learning  of  a  Westminster  Bench, 
are  most  likely  to  arise. 

It  is  said,  ^'  at  present  the  system  of  the 
Coiut  of  Common  Pleas  at  Lancaster  Injuri- 
ousbr  affects  the  course  of  the  upper  Courts.'' 
If  the  assertion  had  been,  "  that  the  utility 
and  convenience  of  the  Court  of  Common 
Pleas  at  Lancaster  tended  to  curtail  the  prifili 
of  the  London  practitioner,"  its  truth  might 
have  entitled  it  to  attention.  But  it  is  ob- 
served, further,  that  this  "  ttnamaiwi  and  in" 
eficieni  "  Court  is  also  subject  to  many  other 
disadvantages,  in  jpoint  of  expense,  delay,  and 
other  serious  evils—*!  allude  here  to  the  pro- 
secution of  business  proper  to  the  Court  itself. 
This  ia  urged  in  the  objections  in  your  pub- 
lication, but  is  put  yet  more  prominently 
forward  in  the  objections  separately  distributed 
by  the  town  practitioners. 

Now  these  reasons  seem  to  me  to  go  di- 
rectly agunst  what  they  are  adduced  to  sup- 
port ;  for  what  would  be  the  result  of  the  in- 
creased fees  and  charges,  extra  expense,  delay, 
and  other  desperate  evils  ?  Why,  an  immedi- 
ate disuse  or  the  Court  imposing  that  ex- 
nenditure  and  vexation,  and  a  recourse  to  the 
Upper  Courts,  where,  as  b  said,  no  such  evils 
exist.  If,  therefore,  these  evils  in  reality 
exist,  the  Superior  Courts,  and  the  practition- 
ers there,  will  suffer  no  injury.  If  they  do 
not  exist,  why  is  their  existence  urged  as  an 
objection  ? 

An  arjqiment  is  raised  against  this  Court,  in 
the  abolition  of  the  Welsh  and  Chester  Courts; 
but  aupposing  their  abolition  to  have  been 
well-considered  and  wise  enactments,  can  the 
reasons  for  abolishing  those  jurisdictions  be 
considered  for  a  moment  to  apply  with  refer- 
ence to  the  Court  of  Common  Pleas  for  the 
coimty  of  Lancaster — ^favariie  Court  of  the 
most  populous  and  most  important  commer- 
cial and  manufacturing  county  in  England  ? 

An  objection  is  made  to  a  description  cf 
practitioners  in  the  Common  Pleas  at  LancaOi- 
ter,  some  of  the  attorneys  in  that  Court  ivjpt 
being  attorneys  in  any  Court  at  Westminster. 
I  cannot  see  how  these  persons  have  the  ad- 
vantage of  the  practitioners  admitted  in  the 
Upper  Courts.  They  save  sixty  pounds  in  the 
articles'  stamp,  but  they  lose  hundreds  of 
pounds  from  the  limits  within  which  their 
practice  must  be  necessarily  confined :  they 
cannot  practise  out  of  the  Court  and  the 
county. 


the  Court  of  Common  Pleas  at  Lancaster,  and 
the  expediency  of  continuing  or  abolishing  its 
jurisdiction,  is  set  at  rest  at  once  by  the  Report, 
in  its  favor,  of  the  learned  Commissioners, 
whose  inquiry  was  directed  to  the  very  point 
at  issue.  Those  Commissioners  are  persons 
upon  whose  statements  the  stigma  of  interest 
cannot  rest,  and  all  men  well  cognizant  of  the 
Court  and  its  advantages,  and  well  qualified  to 
come  to  a  correct  conclusion  on  tue  subject 
of  investigation. 

The  conclusion  the  Commissioners  have 
arrived  at,  is  the  very  revene  of  what  the  Lon- 
don practitioners  would  lead  the  public  to  be- 
lieve (for  in  one  of  the  circulars  published  by 
them  it  is  said,  "  in  the  recent  law  reforms, 
the  practice  and  jurisdiction  of  the  remaining 
County  Palatine  Courts  have  not  been  much 
considered  or  favored  by  parliament,  neither 
have  the  Law  Commissioners  recommended 
any  reform  or  extension  of  them.  The  in- 
clination of  opinion  seems  rather  to  be  towards 
abolishinf^  them,  like  the  Welsh  Courts  and 
the  Palatine  Court  of  Chester,  as  being  ano- 
malous and  inefficient.") — /  $fiy  that  the  con^ 
elusion  come  to  by  these  same  Commissioners  is 
the  pery  reverse  of  this  statement ;  that  their 
Report  is  favorable  to  the  continannce  of  the 
Court  of  Common  Pleas  at  Lancaster,  and  that 
they  do  in  terms  recommend  it  to  be  continued 
and  improved.  This  very  bill,  to  which  these 
objections  are  made  by  the  metropolitan  at- 
torneys, is  founded  on  this  Report,  and  is 
brought  in  by  one  of  those  Commissioners 
himself,  Mr.  Pollock. 

I  will  not  trespass  much  longer :  but  it  is 
too  much  to  suppose,  at  the  present  time,  when 
a  feeling  exists  to  a  certain  degree  in  favor  of 
Local  Jurisdictions,  that  an  opposition  to  the. 
present  bill,  as  amending  an  existing  Court  of 
that  kind,  can  be  successfully  su8tained*~that 
Court  too  possessing  the  immense  advantage 
of  having  Judges  of  the  Superior  Courts  as 
presiding  officers. 

T.  S. 


SELECTIONS 
FROM  CORRESPONDENCE. 

No.  LVIIL 


MBW  eCALS   or  COSTS* 

tlEPEURiNG  to  the  Correspondence  under  this 
title,  in  8  Leg.  Obs.,  pp.  56  &  123,  I  beg 
to  point  out  an  omission  in  the  bill  given  by 
your  correspondent  P.  T.  H.,  tiz.  Letters^  a 
charge  for  which  is  allowed  in  all  cases.  In 
country  cases  it  is  regulated  by  the  distance. 
See  7  L.  O.  377.  The  adoption  of  F.  T.  H.'s 
suggestion  to  instruct  the  country  correspond- 
ent or  agent  to  add  his  charges,  is  objection- 
able, as  the  writ  might  be  rendered  irregular 
by  04nission  to  follow  the  instructions ;  and  if 
omission  did  not  occur,  yet  in  case  of  over, 
charge  by  the  country  agent,  subjecting  the 


204 


Selections  from  Correspondence,  No,  LVIII. 


indorsed  costs  to  Uie  disallowance,  on  taxa- 
tion, of  more  than  a  sixth,  the  London  attor- 
ney  must  suffer  the  consequence,  as  it  would 
be  no  excuse  to  plead  the  amount  added  b/ 
the  country  agent. 

In  the  course  of  my  experience  the  follow- 
ing charges  indorsed  on  the  writ  have  been 
allowed  on  taxation : — 


Town  Cause, 


Letter 

Instructions 

Writ 

Service 

Bill  and  copy 

Letters 


£  s.  d, 

0  2  0 

0  3  4 

0  10  0 

0  5  0 

0  2  0 

0  2  0 


• 

£\    4 

4 

Country  Cau$e 

• 

£  i. 

d. 

Letter 

,    0    2 

0 

Instructions 

.     0    3 

4 

Writ 

.    0  iO 

0 

Bill  and  copy 

.    0    2 

0 

Writing  agent 
Agent  for  service     . 

.    0    3 

6 

.    0  10 

0 

Letters 

.    0    4 

0 

£\  14 

10 

It  will  be  seen  from  the  above  items,  that 
the  costs  indorsed  on  a  writ  of  summons  (al- 
ways bearing  in  mind  that  the  reduced  scale  is 
only  applicable  to  cases  not  exceeding  20/.) 
may  be  in  a  town  cause,  1/  7'-  $  and  in  a 
country  cause  (regulated  a  little  l)y  the  charge 
for  letters,  according  to  distance),  about  2?., 
without  subjecting  the  plaintiff's  attorney  to 
the  costs  of  taxation.  T.  B. 


THE   LAW  OF  DB8CBNT. 

The  observations  of  W.  S.,  in  the  Legal 
Observer  of  the  i4th  June  (p.  122),  appear  to 
me  to  redt  on  a  misconstruction  of  the  passage 

2uoted  by  him  from  a  Treatise  on  the  Law  of 
descent,  recently  reviewed  in  the  Legal  Ob- 
server, viz,  "  The  foregoing  remarks  are  in- 
tended to  apply  to  a  descent  from  a  purchaser 
ea  parte  paternd  ;  but  there  is  little  difference 
10  the  case  of  descent  ex  parte  maternd,  except 
that  the  brothers  of  the  half  blood  take  before 
the  sisters  of  the  whole  blood,  and  that  the 
maternal  line  takes  before  the  paternal." 

W.  S.  says,  "  it  is  not  clear  what  the  author 
intends  by  a  descent  from  a  purchaser  es  parte 
paternd;  but  I  presume  he  medns  a  case  where 
the  father  of  the  last  owner  was  the  purchaser/' 
•'  The  foregoing  remarks'*  refer  to  the  table 
of  inheritance;  and  the  person  from  whom 
the  estate  is  supposed  to  aescend  is  there  de- 
scribed thus :  *'  On  the  death  of  j4,  (a  man 
entitled  to  an  estate  ku  purchase)  it  would  de- 
scend," &c.    Then,  after  the  table  of  the  suc- 


cesslon^  follows  the  above  passage.  With 
deference  to  W.  S.,  it  appears  to  me  Chat  liie 
plain  and  obvious  construction  of  the  sentence 
IS,  that  if  9k  female  had  been  wltstituted  tu  ike 
supposed  purchater  instead  of  a  male,  the  dif- 
ference in  the  order  of  the  succession  would 
be  as  stated  correctly  in  the  Treatise.  And  I 
do  not  find,  on  reference  to  the  Treatise  itadf, 
that  the  author  has  faUen  into  any  of  the 
errors  suggested  by  W.  8.,  or  that  it  contains 
any  of  the  misstatements  which  would  follow 
from  his  view  of  the  meaning  of  the  passage 
in  question.  £.  B.  C. 


HOLIDAYS  AT  THE  LAW  OFFICES. 

To  the  Editor  of  the  Legal  Obierver. 
Sir, 

By  the  3  &  4  W.  4,  c.  42,  §  43,  after  re- 
citing that  the  observance  of  holidays  in  the 
Courts  of  Common  Law  during  term  time,  and 
the  offices  belonging  to  the  same,  on  the  days 
on  which  holidays  are  now  kept,  is  very  incon- 
venient, and  tends  to  delay  in  the  administn- 
tiou  of  justice,  it  is  enacted,  that  none  of  the 
several  days  mentioned  in  the  statute  passed  in 
the  session  of  parliament  holden  in  tne  5th  & 
6th  years  of  Ed.  6,  intituled,  "  An  Act  for 
keeping  Holidays  and  Pasting  Days,"  shall  be 
observed  or  kept  in  the  siud  Courts,  or  in  the 
several  offices  belonging  thereto,  except  Sun> 
days,  Christmas-day,  and  Monday  and  Tuesday 
in  Easter  week. 

Notwithstanding  this  express  enactment, 
the  King's  Bench  Office  and  the  Seal  Office 
continue  to  keep  the  Accession  and  other  ho- 
lidays, on  the  ground  that  the  above  statute 
only  refers  to  holidays  mentioned  in  the  statute 
of  Edward  6. 

I  want  to  know  by  what  authority  these 
offices  ever  kept  any  other  holidays  than  those 
mentioned  in  the  statute  of  Edward.  Why 
does  not  the  Law  Society  look  to  this  ?  For 
what  was  their  charter  bestowed,  but  to  enable 
them  the  better  to  watch  over  and  protect  the 
rights  of  the  profession  ? 

A  Subscriber. 

[We  understand  that  inquiries  have  been 
made  on  this  subject,  and  that  it  is  probable 
an  arrangement  will  be  made  regarding  the 
holidays,  which  will  be  convenient  to  the  Pro- 
fession, without  depriving  the  officers  of  Uie 
Court  of  the  reasonable  holidaj^  to  which  they 
are  entitled.  It  is,  of  course,  material  that  the 
days  should  be  well  known,  and  fixed  at  times 
when  the  business  of  the  Courts  will  not  bt 
delayed.    Ed.J 
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lifog'jf  ISeticli  practice  Caurt 

tJNlPORMITT  OF  PROCESS   ACT. — EXECUTION 
OP  A  WRIT   OF   DISTRINGAS. 

fFk^it  ii  a  sufficient  execution  of  a  writ  of 
distringas,  in  order  to  entitle  the  plaintiff 
to  enter  an  oppearunve  for  the  defendant. 

Application  was  made  on  the  part  of  the 
pliuntifr  to  be  allowed  to  enter  an  appearance 
for  the  defendant,  pursuant  to  sect.  3  of  the 
2  &  3  W.  4.  c.  39.  The  Court  had  frranted  a 
fffsiringns  against  the  defendant.  When  the 
srheriflr  proceeded  to  levy  under  the  writ,  he 
found  only  2s.  6d,  worth  of  property  on  the 
premises.  That  amount  he  had  taken.  This 
fact  was  mentioned  to  the  Court »  as  the  writ  of 
distringas,  in  the  notice  attached  to  it,  men- 
tioned the  sum  of  40f.  as  having  been  levied 
by  the  sheriff. 

Parke ^  J.— An  appearance  may  be  entered 
for  the  defendant. 

.    Rule  granted.— «/an^«  ▼.  Dyer^  H.  T.  1834. 
K.  R.  P.  C. 


EJECTMENT. — SERVICE  OF  DBCLASATION^ 

FFhat  is  sufficient  service  in  ejectment. 

On  applying  for  judgment  against  the  casual 
ejector,  it  appeared  diat  the  person  endea- 
Touring  to  effect  the  service  of  the  declaration 
bad  gone  to  the  premises  demised,  and  offered 
it  to  the  tenant  m  possession.  He  refused  to 
take  it ;  and  the  deponent  placed  it  on  a  chjur 
in  the  room,  having  explained  the  motive  and 
object  of  it.  The  tenant  then  left  the  room, 
fitaUng  that  he  would  take  no  paper,  either 
from  deponent  or  any  other  person  from  the 
lessor  ot  the  plaintiff. 

Parke,  J.  granted  the  rule  on  this  service. 

Rule  granted.— Z>otf  v.  Roe,  H.  T.  1834. 
K.  B.  P.  O. 


appear  that  the  tenant  in  possession  or  his 
wife  was  then  in  the  house. 

Rule  nisi  granted.— />otf  v.  Roe,  H.  T.  1834. 
K.  B.  P.  G. 


EJECTMENT. — SERVICE  OF  DECLARATION,  MOT 
ON  TENANT  OR  HIS  WIFE. 

What  is  a  sufficient  service  in  ^eetment  to 
entitle  the  lessor  of  the  plaintiff  to  a  rule 
for  judgment  nisi. 

<  On  a  motion  for  judgment  against  the  casual 
dector^  it  appeared  that  the  deponent,  eh- 
Mnrouring  to  effect  the  service,  had  gone  to 
the  premises,  but  found  the  door  closed.  He 
knocked,  but  gained  no  admission.  He  looked 
through  the  window,  and  saw  the  niece  of  the 
tenant  in  possession.  He  again  knocked,  but 
could  not  get  in.  He  then  explained  through 
the  door  the  nature  and  object  of  the  service, 
and  posted  the  declaration  against  the  door, 
and  came  away. 

Parke,  J. — You  may  take  a  rule,  but  not  ab^ 
solute  in  the  first  instance,  because  it  does  not 


SETTING  OFF  COSTS  IN  LAW  AND  EQUITY. 

fVhat  costs  the  Court  uill  not  allow  to  be  set 
off  against  each  other. 

This  was  an  application  (in  person)  by  the 
defendant  in  this  cause  for  a  rule  to  shew  cause 
why  he  should  not  be  at  liberty  to  set  off  cer- 
tain costs  due  to  him  frop  Wenham,  the  plain- 
tiff  in  Chancery,  against  the  costs  on  a  rule 
decided  in  this  Court  against  him,  the  defend- 
ant. He  stated  that  he  made  this  application 
in  order  to  prevent  the  effect  of  an  attachment 
obtained  against  him  for  the  non-payment  of 
those  latter  costs. 

Parke,  J. — ^The  Court  cannot  allow  costs  in 
this  Court,  such  as  you  have  described,  to  be 
set  off  against  those  in  equity. 

Rule  refused.— ^^nAttm  v.  Fowl,  H.  T.  ia34. 
K.  B.  P.  C. 


ASSESSING  DAMAGES  ON  JUDGMENT  NON   OB- 
STANTE VEREDICTO.— WRIT  OF  INQUIRY. 

9Fhen  a  writ  of  inquiry  may  issue  to  assess 
damages  on  pleas  pronounced  bad,  after 
verdict  in  favour  of  defendant. 

In  this  case  a  motion  was  made  for  a  rule  to 
shew  cause  why  the  damages  sustained  by  the 
plaintiff  bv  the  ti^espass  alleged  in  the  declara- 
tion, should  not  be  entered  ror  5/.,  or  why  a  writ 
of  inquiry  should  not  issue  in  order  to  assess 
their  amount.  The  action  was  in  trespass. 
The  defendant  pleaded  no  general  issue,  but 
merely  two  special  pleas.  The  iury  found  at 
the  trial  a  general  verdict  for  the  defendant. 
The  Court  afterwards  gave  leave  to  the  plain- 
tiff to  sign  judgment  non  obstante  veredicto. 
The  plaintiff  was  consequently  entitled  to 
some  damages;  and  he  applied  to  the  de- 
fendant to  be  permitted  to  enter  his  damages 
for  bl. 

Parke,  J.  thought  that  the  defendant  was 
not  bound  to  consent  to  the  plaintiff's  entering 
a  judgment  for  the  amount  pronosed ;  but  if 
he  would  not  consent,  that  the  plaintiff  might 
execute  a  writ  of  inquiry  without  leave  of  the 
Court. 

Rule  refused.  —  Shephard  v.  Hall,  H.  T. 
1834,    K.  B.  P.  C. 


WARRANT  OF  ATTORNEY. — PROOF  OF  DE- 
FENDANT BEING  ALIVE. 

fFhai  is  svjfictent  proof  of  a  defendant  being 
alive,  when  he  is  abroad  at  the  time  of 
signing  Judgment. 

On  a  motion  to  enter  up  judgment  on  an 
old  warrant  of  attorney,  it  appeared  that  the 
defendant  was  seen  alive  in  September  last, 
in  the  year  1833,  in  the  West  Indies,  and  that 
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it  was  believed  that  he  wm  still  livings  and  on 
service  there. 

Parke,  J.— -I  don't  see  how  you  can  have  a 
better  aflSdavit  as  to  his  beiD?  alive ;  for  you 
caD't,  in  consequence  of  the  aistance,  receive 
a  letter  from  him  dated  within  the  term,  llie 
plaintiff  may  therefore  sign  judgment,  leaving 
It  for  his  representatives  to  apply  to  set  u 
aside,  if  it  should  appear  that  he  was  dead  at 
the  time  of  signing  it. 

It  afterwards  appeared  that  a  rule  niti  was 
necessary  in  order  to  obtain  judgment,  as  the 
warrant  of  attorney  was  more  than  ten  years 

Parke,  J.— Then  the  Court  can't  interfere. 
Rule  refused.— FVr««y  v.  Pilkington.  H.  T. 
1834.    K.B.P.C. 


ALLOWANCB    OP    BAIL. — MI8Dfi8CRIt>TIO)l   OF 
bail's   RB8IDBNCB. — PBRJ0BT. 

fFhere  the  Couri  wiU  noi  sei  aeide  the  rule 
for  the  allowance  of  bath 

On  a  motion  to  set  aside  the  rule  for  the 
fillowance  of  the  bul  in  this  case,  on  the 
ground  that  one  of  the  bail  had  misstated  his 
place  of  residence — 

Parke,  J.  said  that  there  were  two  or  three 
cases  in  which  the  Court  had  interfered  to  set 
aside  the  rule  for  the  allowance  of  bail,  on 
such  suggestions  as  the  present.  The  Court, 
however,  soon  found  sucn  a  practice  so  incon- 
venient that  it  was  laid  aside.  The  only  re- 
medy now  is  by  indicting  the  party  for  perjury 
if  he  has  misdescribed  himself 

Rule  refused.— £aW^tf4^  y.  Steoem,  H.  T. 
1834.    K.  B.  P.  C. 


fiJECTMBNT. — SERVICB    OF    DECLARATION. — 
PERSONAL  SERVICB. 

fFhat  is  equivalent  to  personal  service^o/a 
declaration  in  (jectment  on  a  tenant  in 
possession. 

Motion  for  judgment  minst  the  casual 
ejector.  The  deponent  had  g^ne  to  the  pre- 
mises, and  seen  tne  tenant  in  possession.  He 
offered  him  the  declaration,  but  he  refused  to 
take  it.  He  then  laid  it  on  a  chair  in  the 
room,  and  explained  the  nature  and  object  of 
the  service.  The  tenant  then  went  out  of  the 
room,  saying  he  would  not  take  any  paper 
from  the  deponent  or  any  one  else  on  the  part 
of  the  lessor  of  the  plnntiff. 

Parke,  J.  thinking  that  a  sufficient  service, 
granted  a  rule. 

Rule  granted.— Z)0tf  v.  Roe,  H.  T.  1834. 
K.  B.  P.  C. 


Sniinqitfv  Caitrt  of  MMefy. 

4URISOI0TI0N. — BBCOND  COMMZSSIOy. 

Although  a  second  commission  is  void  daring 
the  existence  of  a  first  valid  eommisu^ 
against  the  same  Sankmpt,  yet  the  Lard 
Chancellor  may  issue  a  second  commission, 
and  it  is  in  his  Lordship's  diseretiom  te 
supersede,  and  in  the  discretion  «/"  ikis 
Court  to  recommend  to  supersede  one  mr  the 
other.*^  The  Court,  under  euspieif0me  ofr^ 
cumstanees,  will  leave  the  parties  to  their 
remedy  at  taw, 

Mr.  Montagu  and  Mr.  fFrigki  sapported  a 
petition  presented  by  some  of  the  crediton 
and  assignee  of  one  Shears,  who  had  been  ade 
assignee  of  a  bankrupt  named  Kenton,  onder  « 
commission  of  bankruptcy  issued  agatnac  him 
in  1823.  Kenton  had  then  carried  on  bttsi. 
ness  at  Stowe,  in  Qloucesterahire.  He  after- 
wards removed  to  Poplar,  in  the  county  of 
Middlesex,  and  carried  on  business  then  till 
1832,  when  another  commission  or  iial  waa 
issued  against  him.  The  prayer  of  the  peti- 
tion  was  that  this  second  commtssion  be  super* 
seded,  on  the  ^ound  that  the  first  commuaion 
was  still  in  existence. 

Mr.  Swanston  and  Mr.  Bethell  appeared  to 
oppose  the  petition,  on  behalf  of  the  assiirneca 
under  the  second  commission. 

The  Chief  Judge,  in  giving  the  judgment  of 
the  Court,  said,  there  was  no  doubt  that  a 
second  commission  issued  during  the  ezbtence 
of  a  preceding  commission  was  void,  if  the 
first  could  be  proved  to  be  valid.    It  appeared 
that  the  only  person  who  proved  a  debt  under 
the  first  commission  against  this  bankrupt  was 
Shears,  who  had  appointed  himself  sole  as- 
signee.    An  adjournment  was  then  made  of 
that  commission  sine  die,  and  no  proceeding 
was  had  in  it  from  September  1823,  untO  aft? 
the  second  commission  was  issued  in  1832. 
The  assignee  and  the  other  creditors,  who  did 
not  even  take  the  trouble  of  proving  thdr 
debts,  had  by  their  negligence  aUowcd  the 
bankrupt  to  trdde  again,  and  may  therefore  be 
held  to  have  acquiesced  in  his  proceedings. 
Coidd  such  petitioners  be  entitled  to  the  bene- 
fit they  now  sought,  of  coming  in  to  pay  them- 
selves  out  of  the  bankrupt's  estate,  to  the  ex- 
elusion  or  damage  of  the  creditors  under  the 
latter  fiat?    This  Court  will  not  allow  any 
obstacle  to  be  thrown  in  the  way  of  the  pet^. 
tioners  if  they  wish  to  try  their  legal  right  to 
the  property  of  the  bankrupt  in  the  hai^  of 
the  respondents,  and  they  are  at  liberty  to 
bring  their  action  at  kw  to  prove  the  validity 
of  the  first  commission.    The  question  for  the 
consideration  of  thia  Court  now  is,  whether  it 
wiU  interpose  by  granting  a  superoedeae  ef  the 


.  ^?  ^^^^  cannot  supersede  a  commis- 
sion of  its  own  authority--lt  reverses  the  ad- 
judication,  and  the  order  to  supersede  the 
commission  is  issued  by  the  Lord  ChanceUor 
upon  the  order  of  reversal. 
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second  com  mission.  It  had  been  once  denied 
that  the  Lord  Chancellor  had  any  right  to 
idsue  a  second  commission  during  the  existence 
of  a  fiat;  hut  that  doctrine  has  been  held  erro 
neous,  and  was  OFerruled  by  the  Chancellor 
himself.  It  is  then  purely  within  the  discre- 
tion of  the  Court  whether  it  will  order  a 
second  commission  to  be  superseded  or  not. 
Uuder  some  circumstances  it  might  be  more 
advisable  to  supersede  the  first  commission. 
Let  the  petition  oe  dismissed,  with  costs.  The 
parties  are  at  liberty  to  brin^  their  action  at 
law.  ^  Let  the  proceeding  under  the  first  comJ 
mission  be  impounded,  m  order  that  they  may' 
be  i^ccessible  to  all  the  parties. 

Ejf  parte  Devas  and  others,  in  re  Kenton,  at 
Westminster,  April  26th,  1834,    B.  C.  R. 
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ANSWERS  TO  QUERIES. 


^rxttUe. 

JUDGMENT. — DEFBNDANT'S   DBATH.      P.  1591 

I  think  j4,  B.  cannot  si^  judgment.  He 
might  have  done  so  previouslv  to  the  New 
Rales,  under  the  authority  of  Calvert  v.  Tom^ 
lin,  5  Bing.  1,  because  a  judgment  signed  in 
the  vacation  would  have  had  reference  to  the 
Jirst  day  of  term,  notwithstanding  the  death  of 
the  defendant  before  judgpaent  actuallv  ng ned, 
and  it  would  by  that  fiction  of  relation  have 
been  a  judgment  anterior  to  the  defendant's 
death ;  but  by  Reg.  Gen.  H.  T.  4  W.  4,  §  3, 
*'  All  judgments,  whether  interlocutory  or 
final,  are  to  be  entered  of  record  of  the  day  of 
the  month  and  year,  whether  in  term  or  vaca- 
tion, when  signed,  and  not  to  have  relaiion  ^ 
anp  other  daif.'*  Therefore,  I  apprehend,  no 
judgment  can  now  be  signed.  I.  V.  W. 


Ciraim0n  ftalD. 

WATBBCOUBSB.      PP.  ^9,  142. 

With  great  deference  to  your  able  corres- 
pondent W.  H.  S.,  nothing  can  be  more  erro- 
neous,  as  it  appears  to  me,  than  the  doctrine 
he  has  laid  aown  with  respect  to  running 
water;  indeed  the  very  answer  he  has  g^ven 
appears  to  be  contradictory  in  itself;  for  in 
the  first  place,  he  considers  it  very  doubtful 
if  an  action  can  be  maintuned ;  and  in  the 
second,  that  B.  had  no  nglit  to  claim  any  part 
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of  the  welU  or  any  benefit  arising  therefrom  : 
whv,  if  that  be  so,  it  is  self-evident  that  as  B, 
had  no  right  to  claim  any  benefit  arising  from 
the  watercourse,  A.  had  a  right  to  divert  it  as 
he  chose ;  and  instead  of  its  being  verv 
doubtful  if  an  action  could  be  maintained,  it 
is,  on  the  contrary,  clear  no  action  would  lie. 
But  is  it  true  that  B,  had  no  right  to  claim  any 
benefit  arising  from  the  water,  notwithstanding 
that  the  well  from  which  it  flowed  was  wholly 
situated  on  the  lands  of  A.}  I  apprehend  not. 
That  twenty  years'  enjoyment  is  evidence  of  a 
grant,  no  person  who  reads  the  clear  judgment 
of  the  Master  of  the  RolU,  m  fVrtght  v.  How- 
(ttd,  1  Sim.  &  Stu.  190^  cited  and  confirmed  in 
Mason  v.  //i//,  :i  Bar.  &  Adol  304,  can  doubt ; 
and  if  so,  B,  had  a  right  to  claim  an  interest  in 
the  water,  the  water  having  flowed  in  that 
direction  for  sixty  years ;  and  having  once 
established  his  right,  the  case  of  fFtUimns  v. 
Mortand,  3  B.  &  C.  910,  decides,  that  if  he 
has  sustained  actual  injury  in  consequence  of 
the  water  being  so  diverted  from  its  course, 
he  may  muntun  an  action,  which  according  to 
Mason  v.  Hill,  may  be  brought  at  any  time 
within  twenty  years.  O.  P.  Q. 


QUERIES. 


lUfiD  of  ^ro^etts  antr  CanhepancinjK. 


INTEREST. 


What  is  the  highest  rate  of  interest  for 
money  lent,  allowed  by  law,  in  Scotland  and 
Ireland?  B.  H. 


PUBCHA8BR. — STATUTE  OF  FRAUDS. 

A,  entered  into  separate  agreements  with  B. 
lor  taking  B,*%  premises  on  lease,  and  also 
for  the  purchase  of  certain  premises.  The 
agreement  was  only  signed  by  A.  B.  now 
refuses  to  complete.  Can  A,  compel  him  to 
complete?  and  if  so,  must  it  be  by  bill  in 
equity,  or  action  at  law?  If  (in  the  case  of 
the  sale)  it  had  been  by  public  auction  and 
not  as  it  was,  by  private  contract,  would  the 
case  be  different,  for  is  not  the  agreement  in 
thid*  case  signed  by  the  party  to  be  charged?  or 
who  is  the  party  to  be  charged  under  the 
words  of  the  act  of  the  Statute  of  Frauds,  the 
vendor  or  purchaser  ?  S.  H.  I. 


JOINT  ACTION.-— SEPARATE  EXECUTION. 

A,  sued  B,  and  C,  jointly,  and  obtained 
judgment  against  them.  Can  he  sue  out  ex^ 
cution  by^.  /a.  or  ca,  sa,  against  them  sepa- 


rately, or  must  he  sue  out  execution  joinUy  ? 
And  if  he  then  dischargeti  them  from  ca.  mh.^ 
(merely  by  \rithdrawiiig  execution,  and  not 
giving  any  release  as  to  the  debt  and  coflU,) 
can  he  afterwards  issue  execution 
them  jointly  or  separately  hy  Ji,/a.  ? 

H.  J. 


EXECUTION. — BANKRUPTCY. 

A.  sued  B,,  and  obtained  a  verdict  against 
him.  A.  then  bsued  execution  for  the  amount 
of  the  debt  and  costs.  B.  has  since  become 
bankrupt  (but  it  is  not  known  whether  B.  had 
committed  an  act  of  bankruptcy  or  not  9X  the 
time  of  the  execution).  The  assignees  ckum 
the  goods  of  B,  Are  they  entitled  to  them  ? 
The  officer  was  in  possession  at  the  time  B, 
become  bankrupt,  but  had  not  then  sold.  Can 
A,  sell  the  goods  and  keep  the  proceeds,  ^tb- 
out  being  Bable  to  any  action  from  B.'s  as- 
signees  ?  If  not,  suppose  the  goods  had  been 
previously  sold,  viz.  before  B,  became  bank- 
rupt, would  the  case  be  different?  for  the 
words  of  the  act,  1 W.  4,  c.  7.  J  7,  arc,  "  Tbat 
no  judgment  signed  or  execution  issued  on  a 
cognovti  signea  after  declaration  filed  or  de- 
livered, or  judgment  by  default,  confession,  or 
nil  dicitt  &c.  shall  be  deemed  or  taken  to  be 
within  the  provision  of  6  G.  4,  c.  16,  §  108." 

S.  H.  I. 


BEQUEST. — CHATTELS. 

A  testator  by  his  will  gave  all  his  "goods** 
absolutely  to  A.  for  his  own  use  and  benefit. 
Does  A.  take  chattels  real  and  choses  in  ac- 
tion, as  well  as  personal  estate,  and  every 
thing,  with  the  exception  of  testator's  rc«ll 
estate  ?  N. 


IHB  EDITOR'S  LETTER  BOX. 


The  statement  and  remarks  of  X.  Y.  Z.  oa 
charging  a  Prisoner  in  Execution,  shall  be 
inserted. 

The  letters  of  R.  S.  and  E.  I.  B.,  are  under 
consideration. 

The  Queries  and  Answers  of  I.  M.  C. ; 
'e.i  D.H.;  T.W.H.;  Legalis;  andJ.H.E^ 
have  been  received. 

A  correspondent  notices  the  practice  of 
making  married  women  acknowledge  both  the 
lease  for  a  year,  and  release ;  and  he  inqoiies 
upon  what  principle  is  the  acknowledgment  of 
a  lease  for  a  year  at  all  necessary,  &ough  it 
may  be  adopted  by  way  of  caution  ? 

The  letter  just  received,  on  the  New  Rule 
as  to  the  Proof  of  .Written  Documents,  shall 
be  inserted.  In  the  mean  time  we  call  atten- 
tion to  the  subject,  as  in  country  causes  there 
is  no  time  to  lose  in  acting  under  the  Rule. 


&ie  Utgffll  4!lti0nr)ier^ 


Vol.  VIII.  SATURDAY,  JULY  12,  1834 


No.  CCXV. 


**  Quod  magis  ad  nos 
PdrtineCy  el  nescire  malum  est,  agitamus. 


HORAT. 


CHANCERY  REFORM.* 


Wr  have  lately  heard  but  little  of  Chancery 
Hefbrm.  It  is  not  at  present  the  fiuhion- 
able  grieTunce ;  and  so  small  an  interest  is 
taken  in  the  matter  that  the  only  notice  of 
motion  on  the  subject  in  this  Session  (which 
WBs  given  by  Mr.  Lynch)  was  repeatedly 
postponed,  and  at  last,  on  its  coming  on,  a 
bouse  could  not  be  made  to  discuss  it.  It 
is  thought  very  generally  that  the  Chancery 
Regulation  Act  has  effected  sufficient  change 
for  the  present,  and  that  it  will  be  wiser  to 
pause  awhile  and  see  the  effect  of  the  im- 
portant changes  thereby  effected^  than  pro- 
ceed to  fresh  alterations.  In  the  work 
below,  however^  we  have  an  attempt  to 
revive  the  subject, — to  open  some  of  the 
wounds  which  have  been  already  made  by 
abler  hands  on  the  existing  constitution  of 
our  Courts.  We  find  little  novelty  in  the 
work ;  the  author  seems  to  have  risen  fresh 
from  the  study  of  the  writings  of  Mr.  Bentham, 
Mr.  Humphreys,  Mr.  Parkes,  and  others,  to 
have  shut  his  eyes^  to  what  has  been  passing 


*  Soggestions  for  a  Reform  of  the  Court  of 
Chancery,  by  a  Revision  of  the  Juiisdiotions  of 
Equity  and  Law ;  with  a  Plan  for  a  New  Tri- 
bona)  for  Cases  of  Lunacy.  By  Arthur  James 
Jobnes,  of  Lincoln's  Inn,  Esq.  Saunders  and 
Betining,  1834.  pp.  134. 

^  As  an  Histance  of  this,  it  mav  be  observed, 
that  the  reader  is  referred  (p.  73)  ror  an  account 
of  the  present  proceedings  intheMaster'sOffice, 
to  the  evidence  of  Mr.  Foster  before  the  Chan- 
cery Commission.  The  author  does  not  seem 
to  be  aware  that  that  account  is  now  neces- 
sarily, by  the  changes  which  have  since  been 
made,  any  thini^  but  a  correct  one. 

NO.  ccxv. 


around  him  during  the  past  year,  and  then 
to  have  committed  his  recollections  to  paper. 
He  will  be  satisfied  with  nothing  but  an 
entire  alteration  of  the  Courts  of  Law  and 
of  Equity ;  but  his  proposals  are  supported 
by  so  little  originality  or  reason,  that  it  is 
merely  in  pursuance  of  our  duty  that  we 
notice  his  work ;  although,  presuming  that 
it  is  a  youthful  essay,  we  are  unwilling  to 
treat  it  with  any  unnecessary  harshness. 

In  the  preface  to  the  work,  the  groimd  is 
broken  in  the  usual  way ;  the  ordinary  epi«- 
thets  are  applied  with  the  greatest  liberality 
to  the  Court  of  Chancery;  and  we  are 
assured,  with  the  utmost  gravity,  that 
"  protracted  existence  is  not  S3nAonimous 
with  excellence,  nor  the  antiquity  of  an 
abuse  an  answer  to  the  fearful  weight  of 
testimony  which  the  indignation  of  the 
people  of  England  have  during  ages  accu- 
mulated against  this  tribunal,  as  an  instru- 
ment of  oppression,  fraud,  chicanery,  and 
wrong ;"  and  in  support  of  this  very  mode- 
rate assertion,  we  are  thus  referred  in  the 
note :  "  See  Parkes's  learned  History  of  the 
Court,  passimJ'  Truly,  this  passim  is  a 
very  convenient  expletive,  and  saves  much 
trouble ! 

Mr.  Johnes  having  established  this  pro- 
position to  his  own  complete  satisfaction, 
declares  that  "  it  only  remains  to  state  the 
grounds  "of  "  the  substitute  for  our  equity 
jurisdiction,"  and  it  is  gratifying  to  think 
that "  the  plan  suggested  is  not  the  offspring 
of  crude  theory,  or  of  untried  and  fantastic 
speculation,"  but  "is  at  this  moment  in 
full  operation  in  a  country  of  kindred  habits 
and  feelings  with  our  own ;"  that  is  to  say, 
as  afterwards  appears,  in  Pennsylvania. 
Having  thus  in  his  preface  quietly  disposed 
of  the  Court  of  Chancery,  and  hinted  at  the 
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"  substitute,"  the  author  proceeds  to  deve- 
lope  his  notions  more  fully. 

He  first  discusses  those  imperfections  of 
our  system  of  equity  which  may  be  cor- 
rected without  a  remodelling  of  existing 
jurisdictions,  which  he  has  gleaned  chiefly 
from  the  work  of  Mr.  Humphreys,  and 
the  evidence  of  Mr.  Bickersteth  and  Mr. 
Foster  before  the  Chancery  Commission; 
and  in  these  we  are  much  more  disposed  to 
concur  with  him  than  in  the  other  parts  of 
the  work. 

In  the  second  part  of  the  work,  Mr. 
Johnes  runs  through  the  subject  of  equit- 
able jurisdiction  with  an  easy  rapidity, 
devoting  about  a  page  to  each,  and  coming 
to  the  conclusion  that  they  had  all  better 
come  within  the  jurisdiction  of  the  Courts 
of  Common  Law.  He,  however,  spares  a 
whole  chapter  to  Equity  Practice,  and  de- 
clares, at  its  heading,  that  "  its  defects 
arise  entirely  from  the  exclusion  of  oral  tes- 
timony." llie  third  section  of  the  chapter 
is  divided  thus:  "  All  evidence  should  be 
taken  by  the  Judges  who  decide  the  case. 
1 .  Of  Masters  in  Chancery.  Evidence  de- 
livered before .  them  cannot  be  appreciated 
by  the  Equity  Judges.  2.  Of  issues  directed 
to  Common  Law  Courts — they  ought  to  be 
tried  by  the  Equity  Judges  themselves :" 
which  propositions  Mr.  Johnes  discusses,  in 
a  manner  which  has  convinced  himself,  in 
nine  w^idely  printed  pages.  It  is  sufficient 
for  us  to  observe,  that  the  plan  for  in- 
troducing oral  testimony  into  our  Courts 
of  Equity  has  been  frequently  considered, 
both  by  Lord  Lyndhurst  and  the  present 
Chancellor,  and  has  been  decided  against 
by  both. 

It  is  in  the  third  part  of  the  work 
that  the  author  proposes  the  "  remedies 
for  the  evils  attendant  on  the  present 
jurisdiction  of  the  Court  of  Chancery ;"  and 
it  must  be  admitted  that  they  cut  to  the 
root.  He  proposes  "  a  revision  of  the 
jurisdictions  of  law  and  equity  on  a  plan 
which  would  combine  all  tiiat  was  excel- 
lent in  both  systems," — than  which  nothing 
would  be  more  delightful,  if  he  would  only 
tell  us  what  that  plan  is.  He  assures  us, 
however,  as  we  have  mentioned,  that  it 
actually  does  exist,  and  has  been  for  some 
time  in  operation  in  Pennsylvania.  He 
next  proposes  that  all  "  charities  should  be 
fused  into  a  general  fund  for  education," 
which  the  Legislature,  we  conceive,  has  no 
more  right  to  do,  than  to  insist  that  Mr. 
Johnes  shall  wiite,  against  his  will,  as  able 
a  book  upon  medical,  as  he  has  already 
upon   legal  jurisprudence.     He  next  pro- 


poses that  all  "  cases  of  lunacy  should  be 
conducted  by  a  Medical  Judge," — in  which 
we  believe  he  has  the  merit  of  originality, 
unless  indeed  he  has  taken  a  hint  from  Mr. 
Wakley.  Lastly,  he  devotes  four  whole 
pages  to  proving  that  a  general  code  of 
laws  should  be  established. 

It  must  be  admitted,  therefore,  that  con- 
sidering the  space  which  Mr.  Johnes  hat 
afforded  to  his  subject,  he  keeps  the  atten- 
tion constantly  alive ;  he  is  evidently  not  a 
man,  as  the  vulgar  say,  "  to  stick  at  tnfles;" 
he  does  not  haggle  about  the  comers  of  his 
subject,  but  goes  boldly  into  the  midst  of 
it :  it  is  true  that  none  of  his  propositions 
are  new,  and  have  been  again  and  again 
proved  to  be  visionary  and  impracticable; 
but  then  they  have  never  been  before  col- 
lected together.  Some  of  them  have  been 
broached  by  one,  some  by  another ;  but  Mr. 
Johnes  has  made  a  careful  selection  of  all 
the  exploded  absurdities  of  this  centory, 
and  adopted  them  for  his  own.  If  his  wis- 
dom is  not  to  be  admired,  his  hardihood 
cannot  be  disputed;  and  perhaps  he  has 
been  willing  to  take  his  chance,  in  these 
days  of  head-or-tail  legislation,  that  some 
one  of  the  monstrosities  he  has  foster- 
fathered  may  turn  into  an  act  of  parUa- 
ment. 


THE  LORD  CHANCELLOR  AND  THE 
PROCEEDINGS  IN  "  SOLARTE  v. 
PALMER." 


To  the  Editor  of  the  Legal  Observer. 

You  have  admitted  into  your  pages  an 
examination  in  part  of  the  circumstances 
attending  Solarte  v.  Palmer,—  your  sense 
of  justice,  I  have  no  doubt,  will  therefore 
dictate  the  propriety  of  inserting  a  few  ob- 
servations whidh  may  complete  a  review  of 
the  case. 

The  impression  made  upon  the  public 
mind  by  the  insinuation  that  Lord  Brougham 
had  advised  the  appeal,  may  perhaps  never 
be  effaced;  but  it  is  fitting  the  impaitial 
journalist  should  open  his  pages  to  die  state- 
ment of  the  truth.  It  has,  indeed,  been 
denied  that  it  was  ever  the  intention  to 
make  any  such  charge  against  Lord  Broug- 
ham; but  the  impression  has  been  made, 
and,  except  in  the  minds  of  professional 
men,  I  fear  the  qualification  o^red  is  not 
calculated  to  remedy  the  injury  inflicted. 

Let  it  then  be  distinctly  stated  that  the 
imputation  is  groundless,  and  that  there  is 
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tto'  evidence  that  any  advice  whatever  has 
been  given  by  any  person  to  appeal  to  the 
House  of  Lords.  I'his  I  state  broadly,  be- 
cause to  pretend  that  Lord  Tenterden  did 
contemplate  an  appeal  to  the  House  of 
Lords,  by  the  use  of  the  words  "  ulterior," 
**  higher,"  and  **  highest,"  at  a  time  when 
the  decision  of  the  Exchequer  Chamber  was 
unknown,  is  not  warranted  by  any  state- 
ment which  has  yet  been  made.  The  na- 
tural construction  to  be  put  upon  his  words 
is.  "  take  the  opinion  of  the  Judges;  if 
^ey  be  not  unanimous  against  you^  then 
you  may  let  it  be  argued  in  the  House  of 
Lords."  This  is  the  true  meaning  of  his 
invitation ;  and  it  is  in  accordance  with  the 
universal  practice,  that  the  Exchequer  Cham- 
ber b  considered  die  highest  tribunal,  unless 
grave  doubts  be  entertained  by  one  or  more 
of  the  Judges. 

Sir  J.  Scarlett  says;  Chat  in  the  House  of 
Lords  you  have  the  benefit  of  the  assistance 
of  the  Law  Lords.  I  do  not  undervalue 
this  assistance,  when  I  say  that  it  is  never 
asked  for,  except  some  grave  doubt  is  enter- 
tained at  the  argument  in  the  Exchequer 
Chamber ;  but  in  the  absence  of  any  such 
doubt, -r- in  the  absence  of  any  written  or 
even  of  any  verbal  opinion  of  counsel  given 
after  the  decision  of  the  Exchequer  Cham- 
ber,— I  call  upon  the  profession  to  say  if  an 
appeal  to  the  House  of  Lords,  under  the 
circumstances  of  this  case,  is  not  unparal- 
lelled,  except  for  the  purpose  of  delay.  Sir 
J.  Scarlett  says  that  the  Judges  were  not 
the  same  who  had  already  considered  the 
question.  I  wish  he  had  left  this  unsaid, 
llie  Judges  who  had  the  matter  before 
them  being  unanimous,  it  was  most  unlikely 
that  they  would  be  opposed  by  any  new 
Judges ;  and  as  no  change  had  then  taken 
place  in  the  Court  of  King*s  Bench,  the 
possibility  of  change  could  be  no  reason  for 
i4>pealing  at  the  time  of  the  decision,  be- 
cause the  Judges  are  in  fact  not  now  the 
same  as  they  then  were. 

Mr.  Pollock  thinks  that  had  the  case  been 
left  to  a  jury,  they  would  have  decided  in 
&vor  of  the  plaintiff;  but  any  notion  of 
what  might  be  the  decision  of  a  jury,  was 
quite  irrelevant  upon  the  argument,  and 
would  form  no  ground  for  the  decision  of 
the  Court  in  an  inquiry  whether  the  point 
ought  or  ought  not  to  have  been  submitted 
to  the  jury. 

For  these  reasons,  I  contend,  that  the 
opitiiona  of  these  eminent  individuals  carry 
no  weight  with  them  upon  this  occasion, — 
particularly  when  thev  want  the  main  cha- 
racteristic of  the  advice  of  counsel, — that 


of  being  given  In  recommendation  of  any 
particular  line  of  conduct  which,  at  the 
time  of  the  opinion,  it  is  open  for  the  parties 
to  pursue. 

I  am  no  panegyrist  of  Lord  Brougham, — 
I  have  been  too  much  disappointed  with  him 
as  a  Law  Reformer.  I  hailed  his  appoint- 
ment in  the  anticipation  that  his  splendid 
powers  would  be  honestly  applied  for  the 
good  of  his  country,  in  correcting  abuses ; 
but  instead  of  that  he  has  allowed  himself 
to  be  the  puppet  of  theorists,  parasites,  and 
sycophants,  who  have  other  ends  in  view 
than  rooting  up  the  abuses  which  pervade 
every  department  of  the  law. 

Censor. 


AMENDMENT    OF    THE    LAW    RE- 
LATING  TO  WILLS. 


The  Attorney  General's  Bill  for  the  amend- 
ment of  the  law  with  respect  to  Wills,  hav- 
ing been  brought  in,  an  analysis  of  which  we 
shall  soon  lay  before  our  readers,  we  deem 
it  proper  to  refer  to  the  Report  of  the  Real 
Property  Commissioners,  printed  as  an  Ap- 
pendix to  our  sixth  volume,  in  which  it  is 
mentioned  that  a  suggestion  had  been  made 
(as  the  best  remedy  for  diminishing  the 
litigation  occasioned  by  wills),  that  the 
strict  rules  by  which  the  language  of  deeds 
is  interpreted  should  be  extended  to  wills. 
On  this  the  Commissioners  observe,  that 
whQe  they  acknowledge  the  great  advan- 
tages which  would  be  obtained  by  such  a 
regulation,  they  cannot  recommend  its 
adoption,  because  they  consider  that  it 
would  impose  too  great  a  restraint  upon 
the  power  of  testamentary  disposition. 
Cases  must  frequently  occur  in  which  it  is 
desirable  that  wills  should  be  made,  when 
there  is  not  time  to  procure  any  professional 
assistance,  as  on  a  death-bed,  in  the  event 
of  accident  or  sudden  illness ;  and  there  is  a 
disposition  in  many  persons,  both  to  delay 
until  the  latest  moment  the  making  of  a 
will,  and  to  do  it  in  secresy,  to  which  the 
law  must  have  regard. 

The  only  form  (say  the  Commissioners) 
necessary  to  the  validity  of  a  will,  under 
the  statutes  of  wiUs,  is  writing ;  a  devise  by 
custom  under  the  old  law  might  be  made 
by  parole.  This  difference  was  abolished 
by  the  Statute  of  Frauds  and  Peijuries,  29 
Car.  2,  c.  3,  §  5,  which  requires  that  all 
wills  of  lands  devisable  by  force  of  the  sta- 
tute, or  by  custom,  shall  be  in  writing. 

The  same  section  of  the  Statute  of  Frauds 
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has  made  three  other  solemnities  requisite 
to  the  validity  of  a  will  of  freehold  estates 
ia  fee  simple:  1st,  That  it  should  be  signed 
by  the  testator,  or  by  some  other  person  in 
his  presence,  and  by  his  express  direction. 
2d,  That  it  should  be  attested  by  three  or 
more  credible  witnesses ;  and  3d,  That  it 
should  be  subscribed  by  the  witnesses  in 
the  presence  of  the  testator. 

It  has  sometimes  been  treated  as  neces- 
sary, although  not  required  by  the  statute, 
that  the  will  should  be  published  by  the 
testator.     See  Ross  v.  Ewer,  3  Atk.  161. 

With  respect  to  the  attestation  of  wills, 
which  forms  the  most  material  part  of  the 
new  bill,  the  Commissioners  recommended 
the  following  alterations  in  the  law : 

That  no  will  of  any  description,  except  such 
as  are  mentioned  in  the  4th  Proposition,  shall 
be  valid,  unless  it  be  in  writing,  and  signed 
at  the  foot  by  the  testator,  or  some  other  per- 
son in  his  presence  and  by  his  direction ;  and 
the  signature  be  made  or  acknowledged  by  the 
testator  in  the  presence  of  two  or  more  cre- 
dible witnesses  present  at  one  time,  who  sub- 
scribe their  names  to  the  will.^2d  Proposition. 

That  the  statute  25  G.  2,  c.  6,  shall  be 
deemed  to  appl^r  to  such  witnesses. — 3d  Prop. 

That  any  soldier,  being  in  actual  service,  or 
seaman  at  sea,  may  dispose  of  personal  estate 
as  he  may  do  under  the  present  law.^-4th 
Prop. 

That  a  will  execnted  according  to  Propo- 
sition 2,  shall  not  require  any  otlier  publica- 
tion.— 5th  Prop. 

That  any  will  made  in  exercise  of  a  power, 
shall  be  executed  in  the  same  manner  as  is  re- 
quired for  the  validity  of  other  wills,  and  shall 
be  valid  notwithstanding  the  terms  of  the 
power  may  require  the  will  to  be  executed 
with  additional  or  other  solemnities,  which 
have  not  been  observed. — 6th  Prop. 

That  no  will  shidl  be  revoked  otnerwise  than 
by  another  will  or  codicil,  or  by  some  writing 
executed  and  attusted  in  the  same  manner  as 
is  required  for  the  validity  of  a  will,  or  by 
burning,  cancelling,  or  tearing  with  the  inten- 
tion of  revoking  it  b^  the  testator,  or  in  his 
presence  and  by  his  direction. — lOth  Prop. 

That  obliterations  made  in  a  will  shall  have 
no  effect  unless  duly  attested  as  alterations,  in 
the  same  manner  as  is  required  for  the  execu- 
tion of  a  will.     1 1  th  Prop. 


OBJECTIONS 

TO  THE  BILL  FOR  ABOLISHING 

IMPRISONMENT  FOR  DEBT, 


This  bill,  as  we  have  pointed  out  (p.  162), 
is  the  same  as  that  which  was  withdrawn 
in  the  last  Session  of  Parliament,  except 
that  it  proposes  to  establish  Local  Courts  of 
Record  to  carry  the  act  into  effect.     It  will 


be  recollected,  that  in  consequence  of  the 
Chancellor's  Local  Courts  scheme  having 
been  defeated,  the  Attorney  Creneral  with- 
drew his  bill  for  abolishing  Imprisonment 
for  Debt,  on  the  ground  (in  addition,  we 
presume,  to  the  powerful  opposition  to  the 
measure,)  that  he  had  no  Judge  in  Ordi- 
nary's Court,  or  other  machinery  to  woik 
his  plan.  He  now  proposes  *Jto  establi^ 
Locfd  Courts  to  execute  the  act,  except  in 
London  and  within  forty  miles.  We  leave 
for  the  present  the  objections  to  this  and 
other  parts  of  the  bUl,  and  proceed  to 
notice  those  which  relate  to  tiie  trading 
part  of  the  community,  who  will  be  moat 
materially  affected  by  tiie  abolition  of  arrest. 

The  bill  isdeed  (as  pointed  out  in  one  of 
the  petitions  to  Parliament)  if  passed  into  a 
law,  in  its  present  shape,  will  operate  as  a 
most  serious  injury  to  shopkeepers  and 
others,  who  wUl,  in  effect,  be  almost,  if  not 
entirely,  deprived  of  the  means  of  carrying 
on  their  business,  for  want  of  the  advantage 
at  present  afforded  them  by  Courts  of  Re* 
quest  of  an  easy,  cheap,  and  speedy  means 
of  recovering  their  debts—  and,  in  defouilt 
of  pa3rment»  of  enforeing  the  same  by  exe- 
cution against  the  body  of  the  debtor. 

llie  power  of  awarding  execution  against 
the  goods  of  the  debtor  (chieffy  the  poorer 
classes  of  society,)  is,  in  a  very  large  ma- 
jority of  oases,  both  inefficacious  and  cruel;*- 
inefficacious,  on  account  of  the  prior  claixns, 
either  of  the  landlord  or  tax-gatherer— the 
fraudulent  removal  or  transfer  of  the  pro- 
perty—disputed claims  as  to  ownership— 
actions  of  trespass — and  the  generally  veiy 
small  value  of  .the  goods  seised  ;^  and  cnul 
as  it  respects  the  wi(e  and  children  of  the 
debtor,  who  would  have  their  beds  and 
trifling  articles  of  furniture  torn  from  them 
by  an  expensive  and  oppressive  levy,  and 
themselves  thereby  driven  to  the  workhouse, 
whilst  their  husbands,  being  freed  from  the 
power  and  fear  of  arrest,  would  frequently 
be  found  at  the  public-house  defying  their 
creditors.  The  majority  of  shopkeepers  and 
others,  who  are  suitors  of  such  Courts, 
could  not  carry  on  their  business  (at  least  a 
very  large  portion  of  it)  without  giving 
credit — inasmuch  as  tib.e  parties  to  whom 
they  supply  articles  of  food  and  clothing, 
for  their  daily  subsistence,  do  not  receive 
their  wages  uAtil  the  end  of  the  week,  and 
are  therefore  unable  to  pay  ready  money 
for  such  articles— and  without  obtaining 
credit  for  at  least  the  current  week,  would 
be  deprived  of  the  means  of  subsistence 
during  such  week. 

As  an  instance  of  the  truth  of  this  state- 


Obftctions  to  the  Iwprkonment/or  Debt  Bill.'-New  BHk  in  Parliament.  213 


ment  the  return  made  by  the  Southwark 
Court  of  Requests,  presented  to  the  Secre- 
tary of  State,  in  January  1833,  containing 
a  minute  account  of  all  cases  heard  and 
determined  in  the  above  Court,  in  the  year 
1831,  may  be  referred  to,  and  by  which  it 
"will  appear  that  no  less  a  sum  than  1 8,000/. 
and  upwards,  was,  in  the  year  1 831,  awarded 
to  be  paid  to  plaintiffs,  chiefly  consist- 
ing of  debtf  under  408,,  the  major  part  of 
wlucb  would  have  been  wholly  lost  to  the 
plaintiffs  but  for  the  Court  above  referred 
to,  and  the  power  of  imprisonment  for  debt 
in  cases  of  default  in  payment. 

The  average  number  of  cases  heard  and 
determined  by  that  Court,  in  each  year,  is 
upwards  of  fifteen  thousand — and,  in  a  very 
liurge  majority  of  cases,  the  debts  were  ad- 
mitted to  be  due,  and  were  ordered  to  be 
paid  into  Court  by  small  monthly  instal- 
ments of  48.,  and  frequently  2«.  a  month, 
to  the  very  great  relief  of  defendants,  who 
are  chiefly  poor  persons,  and  to  the  ultimate 
advantage  of  plaintiffs  themselves,  who  can 
apply  at  the  Office  of  the  Court  any  day  in 
the  week  and  receive  their  monthly  pay- 
ments, and  who,  in  all  probability,  without 
such  an  easy  mode  of  payment  afforded  to 
defendants,  might  lose  the  whole  of  their 
debts. 

Aa  a  proof  of  the  efficacy  of  the  mere 
power. o{  execution  against  the  body  of  the 
debtor,  it  will  appear  from  a  return  made 
from  this  Court  to  the  House  of  Commons, 
of  the  number  of  executions  ordered  in  the 
years  1 826  and  1827,  that  of  the  number  of 
executions  ordered  by  the  Court,  little  more 
than  one'fi/th  of  the  defendants  were  actually 
imprisoned — and  considerably  more  than  half 
the  latter  number  were  discharged  after  a 
very  short  imprisonment,  (of  frequently  less 
than  one  day,)  either  by  payment  of  the 
debt,  or  compromise  with  the  plaintiffs — 
and,  notwithstanding,  the  Commissioners 
have  the  power  of  awarding  execution 
against  the  goods  or  body  of  the  defendant, 
at  their  discretion,  yet  such  is  their  convic- 
tion, founded  on  long  experience,  not  only 
of  its  inefficacy,  but  cruelty,  that  during  the 
period  referred  to,  not  one  hundred  and 
fiftieth  part  of  the  number  of  executions 
ordered,  were  against  the  goods — and  of 
those  so  ordered,  scarcely  more  than  one- 
half  produced  payment  of  the  debts,  the 
remainder  being  obliged  to  be  withdrawn  in 
consequence  of  actions  brought,  or  disputed 
claims  as  to  ownership.  Sac. 

The  same  circumstances  of  course  prevail 
in  all  Idrge  towns,  ^and  the  evil  of  the  altera- 
tion, whioh  IB  qontemplated  is  almost  in- 


calculable. We  shall  advert  to  other  ob- 
jections at  an  early  period,  in  case  it  should 
appear  probable  that  the  bill  will  make 
much  further  progress  during  the  present 
Session. 


NEW  BILLS  IN  PARLIAMENT. 


JOINT  STOCK   COMPANIES. 

This  in  intituled,  "  A  Bill  to  enable  His  Ma« 
jesty  to  invest  trading  and  other  Companies 
with  the  Powers  necessary  for  the  due  Conduct 
of  their  Affurs,  and  for  the  Security  of  the 
Rights  and  Interests  of  their  Creditors." 

The  preamble  recites  the  6  G.  4,  c.  9)«  §  2, 
by  which  it  is  enacted,  that  in  any  charter 
hereafter  to  be  granted  for  the  incorporation 
of  any  company  or  body  of  persons,  it  shall  be 
lawful  in  such  charter  to  provide  that  the 
members  of  such  corporation  shall  be  indivi- 
dually liable  in  their  persons  and  property  for 
the  debts,  contracts,  and  engagements  of  such 
corporation,  to  such  extent  as  shall  be  declared 
by  such  charter : 

That  divers  companies  and  bodies  of  per- 
sons may  from  time  to  time  associate  them- 
selves together  for  trading  or  other  purposes, 
which  it  would  be  inexpedient  to  incorporate 
by  royal  charters^  although  it  would  be  expe- 
dient to  confer  upon  such  associations,  or 
some  of  them,  some  of  the  privileges  of  and 
incident  to  corporations  created  by  royal  char- 
ters, and  especially  the  privilege  of  maintain^ 
ing  and  defending  suits  or  actions,  or  -other 
legal  proceedings,  in  the  name  or  names  of 
some  one  or  more  of  the  principal  officers  for 
the  time  being  of  such  associations  respectivelp. 

The  proposed  enactments  are  therefore  as 
follow : 

1.  That  his  Majesty,  his  heirs  and  succes- 
sors, by  letters  patent  to  be  from  time  to  time 
for  that  purpose  issued  under  the  Great  Seal 
of  the  united  kingdom  of  Great  Britain  and 
Ireland,  may  ^nt  to  anv  company  or  body  of 
persons  associated  together  for  any  trading  or 
other  purposes,  and  to  the  heirs,  executors, 
administrators,  and  assigns  of  any  such  per- 
sons, although  not  incorporated  by  such  letters 
patent,  any  privilege  or  privileges  which,  ac- 
cording to  the  rules  of  the  common  law,  or  in 
pursuance  of  the  said  recited  act,  it  would  be 
competent  to  his  Majesty,  his  heiis  and  suc- 
ce&sors,  to  grant  to  Any  such  company  or  body 
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of  pcnone  in  and  by  any  charter  of  incorpora- 
tion, and  especiaUy  the  before  mentioned  pri- 
vilege of  maintaining  and  defending  actions 
and  suits  and  other  proceedings,  both  at  law 
and  in  equity,  in  the  name  or  names  of  any 
one  or  more  of  the  principal  officers  for  the 
time  being  of  any  such  associations  respec- 
tirely,  which  privileges  shall  be  granted  in  and 
by  such  letters  patent  in  such  manner  and 
form  and  upon  such  conditions  for  the  pre- 
vention of  abuses  in  the  management  of^the 
affairs  of  any  such  associations,  and  for  the 
security  of  the  rights  and  interests  of  their 
creditors,  and  for  the  protection  of  the  public 
at  large,  as  his  Majesty,  his  heirs  and  succes- 
sors, shall  by  any  such  letters  patent  as  afore- 
said see  fit  from  time  to  time  to  prescribe  and 
impose ;  and  any  letters  patent  which  shall  be 
so  granted  and  issued  as  uoresaid,  shaU,  to  the 
extent  of  the  privileges  thereby  granted,  and 
subject  to  the  conditions  to  be  thereby  im- 
posed, be  as  valid  and  effectual  in  the  law  as  if 
such  privileges  were  granted  and  such  con- 
ditions were  imposed  by  any  act  passed  for 
granting  and  imposing  the  same. 

2.  That  nothing  in  this  act  contained  shall 
authorise  or  be  construed  to  authorise  the 
grant  to  any  company  or  body  of  persons  of 
any  privilege  in  derogation  of  any  exclusive 
privileges  of  banking  heretofore  granted  by 
any  act  or  acts  of  Parliament  to  the  Governor 
and  Company  of  the  Bank  of  England. 


PRACTICAL  POINTS 

OF  GENERAL  INTEREST. 

No.  LXII. 


ANNULLING  A  FIAT. 

The  following  case  appears  to  us  new,  and 
interesting  in  its  circumstances.  It  has  been 
held  to  be  no  objection  to  a  commission  that 
it  was  taken  out  with  the  intent  to  defeat  a 
previous  execution.  Menham  ▼.  Edmonson, 
1  Bos.  &  Pull.  369.  Ejt  parts  Edmonson,  7 
Vcs.  303.  Es  pane  Gardner^  1  Rose,  377. 
1  V.  and  B.  46.  Ex  parte  Arrotesmit/i,  14  Ves. 
209.  But  where  a  fiat  is  issued  without  any 
view  of  prosecuting  it,  it  will  be  annulled,  as 
is  seen  by  the  following  case : 

This  was  a  petition  of  the  father  of  the  bank, 
rupt,  who  was  algo  a  creditor  to  a  large  amount, 
for  annulling  a  fiat,  under  the  following  cir- 
cumstances.  The  fiat  was  issued  on  the  30th 
of  January,  1833,  upon  the  petition  of  Frede- 
rick Bowyer ;  but  no  proceedings  had  yet  been 
hud  under  it.  Bowyer  was  in  partnership  with 
Charles  Emery,  and  there  was  no  debt  due 
from  the  bankrupt  to  Bowyer  alone.  On  the 
15th  Dec.  1832,  Emery  and  Bowyer  had  pre- 
viously struck  a  docket  against  J.  Mucklow, 


on  which,  however,  no  fiat  was  issued.  Tbc 
debt  on  which  that  docket  was  struck,  was  xht 
same  as  that  on  which  Bowyer  alone  subse- 
quently issued  the  fiat  now  sought  to  be  an* 
nulled.  It  appeared,  that  in  the'  beginning  of 
the  month  of  February,  the  bankrupt  was  ar* 
rested  at  the  suit  of  Messrs.  Moilliet,  Smith, 
and  Co.,  bankers,  for  800/. ;  and  that  on  the 
5th  of  January  he  put  in  special  bail  to  the 
action.  Emery,  who  was  then  on  close  termi 
of  intimacy  uith  the  bankrupt,  profiTered  him 
his  assistance  to  extricate  him  from  his  diffi- 
culties ;  and  after  many  consultations  with  him 
for  that  purpose,  Emery,  on  behalf  of  himself 
and  Bowyer,  concerted  that  J.  Mucklow  should 
commit  an  act  of  bankruptcy,  by  making  aa 
assignment  of  his  estate  and  effects,  with  a 
view  of  taking  out  a  fiat.  In  the  course  of 
their  communications  for  this  purpose,  £mer\% 
on  the  17th  January  1833,  wrote  a  letter  to  the 
bankrupt,  from  which  the  following  is  an  ex* 
tract : — "  At  all  events,  I  must  say,  you  appear 
very  little  concerned,  and  it  will  be 'well  if  vou 
can  get  through  your  difficulties  so  easily.  Oue 
question  I  asked  was,  whether  I  should  get  ao 
assignment  prepared ;  which,  if  not  immedi- 
ately done,  the  commission  will  be  opened. 
Am  I  at  last  to  understand  that  nothing  is  M 
be  done  on  my  behalf?  I  trust  you  do  not  let 
this  escape  your  attention."  On  the  20th  of 
January  he  again  wrote  to  the  bankrupt  as  fol- 
lows : — "  I  have  got  the  draft  of  assignment  pre- 
pared, but  I  wish  you  to  inspect  it  before  it  is 
put  on  stamp.  ^  Be  so  good,  therefore,  to  come 
to  my  house  immediately  on  your  reecivini^ 
this.  I  will  then  get  it  engrossed  and  finished, 
and  I  trust  in  one  fortnight  all  will  be  over  and 
ofi*  your  mind.  The  deed  is  as  favourable  as 
you  could  wish  it,  and  I  shall  get  it  executed 
by  all  parties  without  delay,  and  the  pro- 
perty divided ;  so  that  you  may  go  on  with 
your  new  business  satisfactorily.  Now  comes 
my  own  interest.  You  are  aware  I  am  en- 
tirely  placing  myself  at  your  mercy ;  but  I 
trust,  as  I  always  have  done,  you  will  t^e 
care  that  I  shall  not  eventually  be  a  ma- 
terial sufferer."  The  bankrupt  accordingly 
executed  an  assignment  of  his  estate  and  ef- 
fects, and  Emery  inserted  an  advertisement  ia 
the  Birmingham  Gazette  of  the  4th  Februarv, 
to  the  following  eflect: — **  Notice  is  hereby 
given,  that  by  an  indenture  of  assignmeni 
dated  22d  January  1833,  J.  Mucklow/ of.  &c 
has  assigned  all  his  personal  estate  and  effects 
whatsoever  unto  C.  Emery  and  E.  Middleton, 
in  trust  for  the  equal  benefit  of  all  his  credi- 
tors, who  shall  execute  the  deed  within  two 
calendar  months  from  the  date  thereof,  and 
who  will  in  default  of  their  so  executing,  be 
debarred  from  all  benefit  and  advantage  arising 
therefrom.  The  deed  is  now  in  the  possession 
of  the  said  C.  Emery,  for  the  signature  of  the 
creditors.  All  persons  who  stand  indebted  to 
the  said  J.  Mucklow  are  hereby  required  to 
pay  the  amount  of  their  respective  debts  to  one 
of  the  said  trustees,  and  to  no  other  person, 
within  ten  days  from  the  date  hereof.  Dated 
the  Ist  Febniary  1833."  On  the  29ih  January 
1833,  which  whb  after  the  assiipimeni  had  been 
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€atecaled,  tbe  parties  who  had  become  special 
bail  for  the  bankrupt,  caused  him  to  be  taken 
into  custody;  upon  which  Emery  wrote  an- 
other letter  to  the  bankrupt,  urji^ing  him  to 
act  implicitly  on  his,  Emery  s  advice,  and  pro- 
mising that  he  would  thereby  get  him  throujifh 
his  di£9ciilties.  The  petition  alleged,  that 
Bowyer  well  knew  the  contents  of  sJl  the  let- 
terSy  and  all  the  proceedings,  before  the  SOth 
January.  That  the  act  of  bankruptcy,  upon 
which  the  fiat  of  the  30th  January  issued,  was 
the  deed  of  assignment  which  Emery  and  Bow- 
yer had  in  fact  procured.  That  in  pursuance 
of  the  assignment,  Emery  and  Middleton.  with 
the  approbation  and  consent  of  Bowyer,  had 
caused  all  the  household  furniture  of  the 
bankrupt  to  be  sold  by  auction,  and  that  Eme- 
ry, with  Bowyer's  knowledge  and  approbation, 
liad  caused  a  large  quantity  of  the  bankrupt's 
stock  in  trade  to  oe  removed  off  the  premises. 
That  Bowser  never  had  any  intention  of  pro- 
ceeding with  or  working  the  fiat ;  but  that  his 
only  object  was  to  use  it  for  the  purpose  of 
preventmg  interference  with  the  proceedings 
under  the  deed  of  assignment ;  and  that  the 
petitioner  was  a  creditor  of  the  bankrupt,  to 
the  amount  of  4,b00i.  The  petition  then 
preyed,  that  the  fiat  of  the  30th  January  1833 
might  be  annulled ;  that  the  petitioner  might 
be  at  liberty  to  issue  a  new  fiat,  and  that  Emery 
and  Middleton  might  be  restrained  from  sel- 
ling or  receiving  any  money  for  the  bankrupt's 
property ;  and  that  Bowyer  might  pay  all  the 
coats. 

Erskine,  G.  J. — Had  the  object  of  this  peti- 
tion been  vindictive,  and  tending  to  subject 
the  respondents  to  the  conseouences  isce 
1  Deac.  B.  L.  134)  of  fraudulently  and  mali- 
ciously suing  out  the  fiat  of  the  30th  of 
January,  the  Court  might  have  hesitated  before 
it  pronounced  its  present  decision.  But  the 
object  is  simply  to  supersede  a  fiat  improperly 
tucen  out,  without  making  any  further  charge. 
It  IB  urged,  however,  that  by  doing  so,  in  the 
present  instance,  we  shidl  be  setting  a  danger- 
ous precedent,  and  infringe  on  the  rights  of 
parties  defined  by  Lord  Rosslyn's  General 
Order.  But  we  are  not  required  to  supersede 
this  fiat,  on  the  ground  that  it  has  nut  been 
prosecuted  within  the  twenty-eight  days, — 
which,  it  is  true,  have  not  yet  expired, — but 
because  it  was  taken  out  merely  as  a  shelter 
and  protection  to  the  deed  of  assignment,  and 
not  with  anv  view  of  prosecuting  the  fiat.  The 
general  oruer  that  has  been  referred  to  has, 
therefore,  nothing  to  do  Avith  this  case.    Tlie 

Question  is,  then,  was  the  object  of  issuing  this 
at  the  one  alleged  in  the  petition  ?  Now  the 
negative  has,  on  the  part  of  the  respondents, 
been  hardly  even  asserted,  and  far  less  proved. 
Neither  Bo%vyer  nor  Emery  has  sworn  that  the 
object  of  the  fiat  was  to  prosecute  it  for  a  dond 
fide  purpose,  or  even  to  prosecute  it  at  all.  On 
the  contrary,  all  Emery's  letters  shew  his  ob- 
ject to  have  been  adverse  to  the  interest  of  the 
bankrupt's  creditors.  Instead,  also,  of  acting 
under  Botvyer's  fiat,  Emery  seizes  the  bank- 
rupt'8.''goods,  and  proceeds  to  a  sate  of  them, 
without  the  least  attempt  on  the  part  of  Bow- 
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er  to  throw  any  opposition  in  his  way.  This 
is  clear  evidence  of  the  intentions  of  the  parties, 
and  quite  sufficient  to  induce  us  to  supersede 
this  nat,  and  suffer  a  bond  fide  creditor  to  sue 
out  another.  As  to  the  objection  that  the  peti- 
tioner is  the  bankrupt's  ^ther,  and  therefore 
more  likely  to  work  it  for  the  bankrupt's  bene- 
fit, than  for  that  of  the  creditors, — there  is  no 
doubt  but  that  his  conduct  will  be  sufficiently 
watched,  so  as  to  form  a  proper  safeguard  to 
the  interests  of  the  creditors.  The  petitiun 
must  therefore  be  granted  in  toto, — Bowyer 
paying  all  the  costs  as  prayed  — Ex  parte 
MucMow,  in  re  Mucklow,  3  Dea.  &  Ch.  25. 


DISPUTED  DECISIONS. 


WILLS  ALTERED  OR  CANCELLED. 

There  being  an  unjust  principle  in  decisions 
relating  to  wills  torn,  altered,  and  cancelled, 
sometimes  making  wills  for  the  dead,  I  beg 
to  make  the  foUowing  observations. 

In  Onions  v.  Tyrer,  1  P.  Wms.  343,  which 
is  the  principal  case  referred  to  in  subsequent 
decisions  on  this  subject,  the  then  Lord  Chan- 
cellor stated,  '*  I  do  allow  of  the  case  of  Eg^ 
srleston  V.  Sheke  (3  Mod.  258;  Show.  89; 
Carth.  81),  in  regard :  there,  the  second  will 
devised  the  lands  to  the  same  person  to  whom 
they  had  been  devised  by  the  first  will,  and 
therefore  it  may  be  truly  said  that  the  second 
will  did  not  intend  to  revoke  the  former,  but 
rather  to  confirm  it." 

Now  the  doing  any  second  act  like  a  former, 
by  some  instrument,  and  then  destroying  the 
former,  as  in  this  case,  the  second  act  cannot 
be  said  to  confirm  the  former  destroyed,  or 
former  intention  expressed,  but  destroyed.  It 
is  another  instrument,  risking  its  effect,  though 
pursuing  the  same  intention.  Wills  are  very 
diflTerent  from  deeds ;  and  one  will  cannot  be 
said  to  confirm  another,  generally  speaking, 
especially  one  destroyed,  even  in  equity.  In 
pursuing  the  same  intention,  it  must,  like  the 
first  will,  be  according  to  the  statute,  or 
failing,  the  property  becomes  that  of  the  heirs 
and  representatives. 

The  Chancellor,  in  proceeding,  stated, "  But 
suppose  in  the  latter  will,  in  that  case,  there 
had  been  no  devise  of  the  same  land  to, the 
same  person,  or  if  the  latter  will  had  only  ex- 
tended to  personal  estate,  and  not  to  the  lands 
in  Question,  then  the  general  clause  of  re- 
voking all  former  wills  might  have  been  a  good 
revocation.  But  a  second  will,  devising  lands 
to  the  same  person  as  the  former,  and  revoking 
all  former  wills,  and  this  subscribed  by  three 
witnesses,  but  not  in  the  testator's  presence, 
shall  never  revoke  the  former  will,  so  as  to  let 
in  the  heir ;  nay,  if  by  the  latter  will  the  pre- 
mises in  question  had  been  given  to  a  tnird 
person,  it  should  never"  (he  should  have  added, 
however  wicked  or  unjust  the  devise)  **  have  let 
in  the  heir,  in  regard  the  meaning  of  the 
second  will  was  to  give  to  the  second  devisee 
what  it  had  taken  from  the  first,  without  any 
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consideration  had  to  the  heir ;  and  if  the  se- 
cond devisee  took  nothing,  the  first  could  have 
lost  nothing.*' 

Now  notwithstanding  such  strange  assump- 
tions, heirs  and  representatives  have  the  first 
natural  right,  which  ought  not  to  be  lightly 
regarded.  But  herein  the  Chancellor  substi- 
tutes revoking  for  invalidity,  and  proceeds  to 
contend  on  this  false  premise.  For  the  case 
was,  the  invalidity  of  the  second  will,  which 
let  in  the  heir,  the  revoking  clause  of  the  se- 
cond will  not  having  any  former  will  in  le^al 
existence  to  operate  upon.  And  in  devising 
by  a  second  will  it  cannot,  in  any  reason, 
strengthen  or  weaken  the  devise,  whether  it  is 
to  the  same  person  or  to  another.  The  inten- 
tion as  to  devising  cannot  claim  greater  con- 
sideration, than  persons  intending  to  devise 
and  never  attempting  it.  A  first  devisee's 
right  being  divested,  by  tearing  a  first  will,  and 
a  second  not  taking,  through  invalidity  of  a 
second  will — that  therefore  the  first  aevisee 
loses  nothing,  or  is  not  divested,  is  contrary  to 
all  fact  and  truth.  The  reasoning  amounts  to 
likewise  as  much,  that  as  the  heir  and  repre- 
sentatives lost  nothing  by  the  first  will,  they 
ought  not  to  gain  by  tne  invalidity  of  the 
second. 

The  Chancellor  proceedinjg,  "  Or  if  the  first 
will  had  been  cancelled  by  the  testator's  direc- 
tions, upon  the  presumption  that  the  second 
devisee  was  to  take  the  premises  by  the  second 
will,  such  a  cancelling  should  not  have  profited 
the  heir,  because  it  would  have  been  a  cancel- 
ling proceeding  from  a  mistake.  It  is  no 
more  than  if  a  testator  being  sick,  and  having 
his  two  wills  under  his  pillow,  should  by  mis- 
take give  his  last  will  to  be  cancelled,  or  order 
one  to  cancel  the  first,  who  by  mistake  should 
cancel  the  last." 

Now  it  is  observable  here,  the  assumption 
that  the  first  will  was  cancelled  prospectively, 
or  upon  condition  that  the  second  was  valid, 
though  not  true,  is  first  admitting  the  cancel- 
ling; next,  driven  to  expedient,  assimilating 
the  case  to  cancelling  or  destruction  by  mis- 
take, to  plausibly  justify — ^unjustly  and  ille- 
gally— establishing  a  will  torn  and  destroyed; 
m  other  wordu,  to  thereby  justify  making  a 
vrill  for  the  dead,  against  heirs  and  represen- 
tatives— is  glossing  and  masking  a  false  as- 
sumption with  a  dissimilar  truth.  The  fact 
and  law  being,  every  testator  proceeds  upon 
the  authority  of  the  statute,  acting  decisively, 
or  else  the  statute  is  as  no  statute;  and  failing, 
the  statute  must  be  adhered  to.  But  destruc- 
tions accidentally  or  bv  mistake  are  very  dif* 
ferent,  and  claim  relief. 

Moreover,  suppose  the  testator  had  been 
very  rich,  or  a  nolileman,  but  dissipated,  had 
given  his  property  to  an  adulteress,  in  prefer- 
ence to  a  wife  and  many  children,  and  after  ft 
while,  repenting,  had  endeavoured  to  provide 
for  his  family  by  another,  but  imperfect  will — 
tearing  the  first,  and  so  legally  destroying  it. 
Would  the  invdidity  of  the  second  will  have 
been  any  reasonable  justification,  or  within 
the  letter  or  spirit  of  the  statute  29  Car.  2,  §§  5 
&  6^  or  to  have  been  endured  by  society,  to 


havo  restored  and  established  the  first,  Chen 
torn  and  destroyed,  assuming  the  testator 
did  it  prospectively,  or  in^  contemplation  of 
making  another,  or  conditionally,  in  favor  of 
an  adulteress,  and  because  else  the  property 
would  descend  to  heiis  and  representatives? 

The  assumption  to  justify  breaking  through 
the  statute — to  do  evil,  by  wronging  heirs  and 
representatives,  that  good  might  come,  of  ful- 
filling intentions,  or  b^  more  equal  diistribu- 
tions,  while  such  plausible  equity  not  holding 
them,  nor  especially  in  cases  of  devising  ini- 
ouitously,  and  while  very  extraordinary  it 
snould  reqmre  such  a  simile  to  elucidate  it— 
clearly  proves  the  judgment  of  the  then  Lord 
ChanceUor,  and  subsequent  similar  deci^oni, 
to  have  been  erroneous.  Nevertheless,  would 
the  reasoning  hold  in  this,  and  throughout  all 
subsequent  cases,  as  just  and  beneficial  policy 
in  society,  one  would  not  cavil  because  it  is  a 
Judge's  legislating. 

Moreover,  the  good  and  the  evil  is  set  before 
us ;  and  it  seems,  in  rejecting  the  heir  without 
assigning  any  just  reason,  the  latter  in  this 
case  was  preferred ;  and  so  in  all  subsequent 
decisions  adhering  to  this  precedent— in  other 
words,  resisting  the  dispensations  of  Provi- 
dence, J.  F. 


PRACTICE  AT  THE  JUDGES' 
CHAMBERS. 


TAXATION   OF   SOLICITOR'S   DILL   IN  BANK- 
RUPTCY. 

I  AM  concerned  for  the  defendants 'in  two  ac- 
tions, one  against  the  petitioning' creditors, 
and  the  other  against  the  assignees  under  a  fiat 
in  bankruptcy,  at  the  suit  of  their  solicitor, 
for  business  done  rcspectivelv  for  them  in 
bankruptcy.  The  bills  were  signed  and  deli- 
vered in  the  ordmary  way  of  taxable  bills;  and 
on  the  expiration  of  the  month,  writs  were 
issued,  llie  defendants  admit  their  liability, 
but  allege  that  overcharges  are  made  to  the 
extent  of  40/.  or  50/. ;  and  therefore  I  applied 
by  summons  entitled  in  the  two  actions,  to 
stay  proceedings,  on  payment  of  what  should 
be  found  due  to  the  plaintiff  on  taxation  of 
such  bills,  with  the  costs  of  the  action. 

The  Bankruptcy  Act  of  6  G.  4.  changed  the 
taxation  of  the  solicitor's  bill,  after  the  choice 
of  assignees,  to  the  Commissioners,  instead  of 
a  Master  in  Chancery,  as  in  5  G.  2 ;  but  with 
a  power  for  a  ct  editor  to  apply,  if  dissatisfied, 
to  a  Master  in  Chancery,  who  is  directed  to 
tax  for  20«.  In  Tidd's  Practice  it  is  laid  down, 
that  where  actions  are  brought,  Uie  Courts 
have  jurisdiction  to  refer  taxable  bUIs  lo 
their  own  officers  to  be  taxed,  at  any  time 
befpre  trial  or  judgment.  That  author  also 
states,  that  notwithstanding  the  Conunistton- 
ers'  taxation,  and  subsequent  aUowance  of  thft 
amount  in  the  assignees'  f^ccounts,  the  Courts 
may  refer  such  bills  for  taxation.  This  pne* 
tice  has  never  been  doubted,  but  uQiTeniDy 
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acied  ttpao,  to  my  own  knowledge,  for  the  last 
twenty-five  years,  both  in  Court  and  at  the 
Jadges'  chambers;  and  in  a  precisely  similar 
case,  a  few  months  ago,  Mr.  Baron  Gumey 
made  an  order  to  stay,  though  an  objection 
was  stated  to  his  authority,  and  which  order 
was  afterwards  impugned  before  Mr.  Baron 
Parke,  who  held  its  power  to  be  good ;  and 
the  amount  of  debt  and  costs,  after  taxation, 
was  ascertained  and  paid  u^der  it. 

Upon  attending  the  other  day  before  Mr. 
Justice  Taunton,  upon  these  summonses  to 
stay  proceeding  and  tax,  it  wns  alleged,  that 
as  a  taxation  had  already  been  maoe  by  the 
Commissioners  in  the  country,  under  the  14th 
section  of  6  G.  4,  he  had  no  authority  now 
over  the  solicitor  (though  an  officer  of  his  own 
Court)  to  ascertain  the  amount  due  to  him  by 
taxation.  The  bills,  amounting  to  about  230/., 
were  signed  and  delivered  on  the  2d  of  May ; 
and  on  attending  the  Judge,  a  supposed  tax- 
ation by  the  Commissioners,  whicn  the  de- 
fendants had  never  before  heard  of,  was  pro- 
duced, signed  by  the  Commissioners,  and 
dated  the  12th  May,  ten  days  after  delivery  of 
the  bills  j  and  upon  referring  to  the  parti- 
culars and  mode  of  taxing  by  these  Commis- 
sioners, I  found  they  had  taken  off  the  very 
large  sum  of  19«.  irom  the  whole  amount; 
while  I  pointed  out  to  the  Judge  the  insuffi- 
ciency of  such  taxation,  since  in  one  page  of 
one  bill  there  were  overcharges  of  10/.  and 
upwards,  and  that  upon  the  whole  40/.  or  50/. 
would  be  deducted  on  a  proper  taxation.  The 
learned  Judge,  however,  decided  against  me ; 
the  consequence  of  which  is,  that  instead  of 
the  defendants  having  a  remedy  at  an  expense 
of  4(U.,  and  a  speedy  course  of  settlement,  in 
forty-eight  hours,  to  which  I  was  ready  to  agree, 
I  must  apply  to  the  Court  of  King's  Bench,  or 
to  the  Court  of  Review,  at  the  risk  of  the  pro- 
ceedings going  on  in  the  King's  Bench,  and 
thus  obtain  a  taxation  next  Michaelmas  Term, 
at  an  expense  of  40/.  or  50/. — a  remedy  worse 
than  the  disease.    Can  this  be  right  ? 

The  profession  ought  to  be  made  acquainted 
with  this  decision,  in  order  to  some  improve- 
ment in  the  law  as  to  the  power  of  the  Courts 
over  their  own  officers  and  their  actions  for 
fees,  or  for  some  more  easy  and  less  expensive 
mode  of  disposing  of  questions  of  this  sort  be- 
fore the  Court  of  Review. 

I  trust  the  Lord  Chancellor  will  make  some 
regulation,  bv  which  such  questions  may  be 
discussed  ana  settled  before  one  of  the  Judges 
or  Commissioners  of  the  Bankruptcy  Court, 
upon  a  summons  and  attendance  of  solicitors, 
so  as  to  save  the  present  frightful  delay  and 
expense  by  petition. 

W.  F. 

[We  have  inserted  this  letter,  which  comes 
to  us  from  very  respectable  authority ;  and  we 
think  that  it  is  for  the  credit  and  interest  of 
the  practitioner,  that  his  charges  should  be 
examined  at  a  reasonable  expence.  Whether 
the  ordeal  of  examination  be  the  fittest  or  not, 
is  another  question.  Compared  with  the  re- 
muneration in  other  professions,  that  of  the 
Law  is  moderate.    Ed.] 
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No.  LIX. 


NEW  RULE  FOR  PROOF  OF  DOCUMENTS. 

Under  the  operation  of  the  new  Rule  as  to 
the  Proof  of  Written  Documents,  it  behoves 
the  profession  to  be  very  cautious  as  to  giving 
time  to  plead,  particularly  in  country  actions. 
If  they  are  not,  and  written  documents  are  to 
be  proved,  they  will  be  in  the  dilemma  of 
losing  the  trial,  or  the  costs  of  proof.  The 
Rule  requires  notice  in  writing  to  be  given 
after  plea  of  the  documents  to  be  adduced  in 
evidence.  The  opposite  party  has  forty-eight 
hours  to  consider  of  making  the  admission.  If 
not  made,  a  summons  must  be  taken  out  be- 
fore a  Judge,  and  an  order  obtained.  This 
proceeding  requires  several  days,  e.  g, — 
Plea  delivered,  say  on  the  Ist  of  the  month : 
Notice  to  admit,  served  on  the  2d : 
Summons,  taken  out  on  the  4th : 
Order  obtained  on  the  5th. 
Thus  four  days  at  least  are  necessary  in  a  town 
cause,  assuming  that  no  Sunday  intervenes, 
and  that  the  first  summons  is  attended. 

In  a  country  cause,  three  more  days  will  be 
necessary  at  the  least,  computing  two  days  for 
the  letters  and  one  Sunday.  At  the  expiration 
of  the  seven  days,  the  plaintifif  will  have  to  issue 
his  subpoenas,  and  suopoena  his  witnesses.  ^  It 
is  obvious,  therefore,  that  in  these  cases  time 
should  not  be  given  to  the  defendant,  on  the 
usual  terms  of  taking  short  notice  of  trial, 
unless  at  the  same  time  some  stipulation  should 
be  made  as  to  the  proofs.  Defendants  will 
also  have  their  difficulties  in  many  cases,  and 
particularly  where  the  post  takes  more  than 
one  day. 

It  appears  to  me  that  much  difficully  will  he 
found  in  applying  the  provisions  of  the  Rule 
in  country  cases ;  but  these,  as  they  arise,  will 
no  doubt  be  represented  in  the  proper  quar- 
ters, and  duly  remedied. 

J.  R. 


HISTORICAL  DOUBTr. — RICHARD  III. 

Having  long  been  of  opinion  that  the  charac- 
ter of  Richard  has  been  uiyustly  aspersed,  I 
was  much  gratified  at  having  that  opinion 
strengthened  by  the  light  Mr.  Grimaldi  threw 
upon  that  subject,  which  seems  to  have  created 
much  astonishment  in  the  minds  of  your  cor- 
respondents "  Aspiro"  and  **  G.  G."  Those 
gentlemen  are  probably  unaware  that  the 
crimes  attributed  to  Richard  have  for  years 
been  a  theme  for  historical  disquisition ;  that 
Horace  Walpole,  in  the  carlv  part  of  last  cen- 
tury, and  Dr.  Henry,  at  a  later  period,  have 
contended,  and  in  my  opinion  successftilly, 
that  the  crimes  impntea  to  Richard  have  either 
been  greatly  exaggerated  or  altogether  feigned. 
*'  Aspiro"  quotes  Sir  James  Mackintosh.    Of 

1'  Richard's  previous  crimes,  contemporary  his- 
torians are  bv  no  means  so  confident  as  Sir 
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James :  as  for  example^  the  death  of  Henry 

VI.  and  his  son  Prince  Edward.  Accordinsf 
to  the  Cravland  Chronicle,  Prince  Edward, 
the  Duke  o^  Somerset,  and  the  Earl  of  Devon- 
shire, were  shiiti  at  the  battle  of  Tewkesbury. 
Accnrdinjr  to  Fabian,  who  was  living'  at  the 
period  of  these  transactions.  Prince  Edward, 
on  receiving  a  blow  from  the  King  (Edward 
IV.),  was  dispatched  by  his  servants.  1'he 
historians  of  the  next  century,  improving  on 
this  report,  devolved  the  menial  office  on  Cla- 
reuce.  Dorset,  Hastings,  and  Gloucester. 

As  to  the  death  ot  Henry  VI.,  Hume  seems 
to  place  so  little  reliance  upon  the  report  of 
Richard's  participation  therein,  that  it  hardly 
requires  a  defence.  Yet  had  Sir  James 
Mackintosh  taken  the  trouble  of  turning  over 
Hollinshcd,  he  would  have  found  his  death  was 
attributed  "  to  his  grief  at  the  loss  of  his  son, 
his  own  disasters,  and  the  ruin  of  his  friends." 
And  Hollinshed  further  states,  that  after  his 
accession,  Richard  caused  the  body  of  Henry 
to  be  removed  from  Chertsey,  and  buried 
with  Royal  Solemnity  at  Windsor.  Is  it  likely 
that  Richard  would  have  thus  called  public 
attention  (after  a  lapse  of  twelve  years)  to 
Henry's  death,  had  he  been  the  occasion  of  it  ? 
To  these  facts  may  be  added  the  circumstance, 
that  at  the  time  of  the  death  of  Henry  VI. 
and  his  son  Prince  Edward,  Richard  had  barely 
attained  his  eighteenth  year. 

Sir  J.  Mackintosh,  in  stating  that  Richard 
would  hardly  shrink  from  "wading  one  step 
further  in  blood "  (the  murder  of  the  young 
princes)  to  secure  a  throne,  seems  to  have  al- 
together forgotten  that  Clarence's  two  chil- 
dren (whereof  one  was  afterwards  Earl  of 
Warwick  and  the  other  Countess  of  Salisbury) 
had  a  far  l)etter  title  to  the  English  Throne 
(their  legitimacy  being  unquestionable)  than 
their  cousin  Edward  VT  and  his  brother.  Is  it 
to  be  doubted  for  a  moment,  that  if  Richard 
had  been  instrumental  in  the  death  of  those 
princes  he  would  have  hesitated  in  removing 
Clarence's  children,  whose  claims  presented  a 
stronger  bar  to  his  ambition.  Yet  they  were 
spared  by  Richard,  though  not  by  his  succes- 
sors :  the  one  having  been  sacrificed  bv  Henry 

VII.  to  render  his  throne  secure,  and  the  other 
brought  to  the  scaffold  by  Henry  VIII.  with- 
out a  trial. 

R.  S. 
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larH  Cl^anrellar'tf  Court. 

JURISDICTION. — ACTION   AGAINST  A   RE- 

CRIVBR. 

Where  the  order  ofikU  Court,  or  the  title  of 
Hi  officer,  it  resitted  or  quettioned,  thit 
Court  rtlone  hat  puritdiction,  and  it  bound 
to  enforce  itt  order,  to  the  esclution  of  any 
other  Court.  But  where  any  irreg'utarity 
it  committed  by  an  officer  in  executing'  the 
ordert  of  the  Court,  although  the  Court  in 
tuch  catet  alto  hat  cxclutive  juritdiction  to 


punfth  or  protect  the  officer,  yei  ii  may  e^ 
ercue  itt  dttcretion  in  leaving-  the  complaint 
and  redrett  to  the  ea*amination  of  other 
tribunalt. 

The  following  judgment  is  g^ven  at  greater 
length  on  account  of  the  principles  laid  down 
in  It  upon  the  jurisdiction  of  this  and  other 
Courts.  It  embraces  all  the  facts  necessary  to 
make  it  understood,  without  repeating  them 
here.  The  onlv  part  of  the  argument  of  coun- 
sel left  out  of  the  Lord  Chancellor*^  consider, 
ation,  b,  that  the  motion — ^which  was  made  by 
Mr.  Knight — was  in  the  alternative,  either  to 
dissolve  the  injunction  or  refer  it  to  the 
Master  to  say  what  compensation  ought  to  be 
made  to  the  plaintiff. 

The  Lord  Chancellor,  in  giving  judgment, 
said,  "  James  Heath  Leigh  was  in  March,  1812, 
appointed  by  order  of  this  Court  receiver  of 
estates  in  the  county  palatine  of  Chester,  and 
he  entered,  about  that  time,  on  the  execution 
of  his  office.  John  Eachus  occupied  part  of 
the  estates  as  tenant,  and  in  1833  the  receiver 
put  in  a  distress  for  reut  in  arrear,  to  the 
amount  of  174/.  lOt.  This  was  levied  without 
any  specific  complaint  or  allegation  of  irregu- 
larity, and  a  small  sum  beyond,  to  the  amount 
altogether  of  17^/.  i5t,  Sa., — being  somewhat 
less  than  sufficed  to  cover  the  costs  and  taxes ; 
whereupon  Eachus  commenced  an  action  of 
trespass  against  the  receiver,  and  the  bailiff 
whom  he  had  employed  to  levy.  An  injunction 
having  been  obtained  to  restrain  the  proceed- 
ings in  this  action,  the  present  motion  was  to 
discharge  the  order  of  the  Vice  Chancellor  re- 
fusing to  dissolve  it ;  and  I  am  of  opinion  that 
his  Honor  could  not  do  othenvise  than  main- 
tain the  injunction  for  the  protection  of  the 
receiver  in  the  circumstances  here  set  forth. 
It  is  necessary  to  di^itinguish  this  case  from 
some  others  to  which  it  bears  some  resem- 
blance, and  from  which  it  is  however  separated 
by  essential  differences.  Where  a  proceeding 
is  begun,  which  questions  the  title  of  the  re- 
ceiver, there,  past  all  doubt,  the  Court  not  only 
will  restrain  the  further  prosecution  of  the. 
action,  but  may,  if  it  think  fit,  punish  thoM 
who  brought  it  without  leave,  as  for  a  con- 
tempt. In  the  anonymous  case  in  Vesey*, 
where  the  Court  was  moved  for  leave  to  defend 
an  ejectment  brought  against  its  receiver,  Mr. 
Lloyd,  as  amicut  curia,  stated  the  generid  nn- 
derstanding  of  the  profession  to  Be,  that  no 
person  could  bring  an  ejectment  against  a  re- 
ceiver without  leave  of  the  Court,  and  that 
whoever  did  so  would  be  committed  for  con- 
tempt. In  fact,  it  is  a  rescinding  of  the  ( *ourfa 
appointment.  This,  then,  is  clear,  but  it  is 
said  not  to  be  the  present  case,  where,  we  are 
told,  the  receiver's  title  is  not  disputed :  and 
for  the  present  we  shall  suppose  it  to  be  so. 
Again,  wnere  an  irregularity  has  been  commit- 
ted in  executing  the  process  of  the  Court,  and 
if  the  Court  has  declared  the  execution  irregu- 
lar, and  discharged  the  party  from  cuatMly. 
nothing  can  be  more  clear  than  that  he  is  u- 
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kgully  detained,  aud  that  he  would  have  a  right 
to  bring  hU  action  for  false  imprisonment,  un* 
less  this  Court  interfered  to  prevent  such  pro- 
rcedings.  This  point  has  been  fully  considered 
in  several  cases,  particularly  in  Fraud  v.  Law- 
r/^ce\  and  afterwards  by  me,  in  Green  v.  ff^i- 
/hers^  in  the  sittings  after  Michaelmas  term  in 
1831.  Lord  Eidon,  as  well  as  myself,  felt  that 
it  was  a  strong  jurisdiction  ;  for  what,  indeed, 
was  it,  but  saying  a  subiect  has  been  falsely 
imprisoned,  and  yet  he  snail  have  no  remedy 
bemre  a  Jury,  because  the  injury  done  was 
committed  in  executing  the  process  of  the 
Court  of  Chancery.  The  Court  excludes  all 
other  jurisdiction  in  every  thing  relating  to  its 
process,  not  only  preventing  other  Courts  from 
judging  whether  its  orders  were  regular,  but 
from  examining  into  the  regularity  of  their 
execution,  and  not  only  preventing  such  exa- 
mination, but  shutting  out  redress  at  any  hands 
except  its  own,  where  a  wrongful  act  is  admit- 
ted to  have  been  done  under  colour  of  obeying 
its  commands.  It  assumes  to  be  the  only  Judge 
of  all  that  regards  the  issuing  and  the  execu- 
tion of  its  own  orders.  Whether  or  not  it  is 
necessary  that  the  Court  should  enjoy  this  ju- 
risdiction, and  have  the  power  of  exercising  it, 
exclusive  of  all  interference,  even  where  its 
orders  cannot  be  said  to  have  been  obeyed,  but 
rather  have  been  colourably  used,  as  the  pretext 
for  wrong  doing,  we  can  no  longer  inquire ;  for 
the  question  has  been  settled  long  ago.  The 
cases  of  B'tlley  v.  htrrv^'ttna?  \  and  still  more 
that  of  May  v.  IJo^tk  ^^  which  is  stated  in  the 
report  of  Dov^\,  Dove  by  Mr.  Dickenci,  clear- 
ly shew,  that  the  Court  may  in  all  cases  of  this 
kind,  iBterpose  to  prevent  proceedings,  when 
applied  to  by  those  who  arc  sued  for  what  they 
have  done  in  executing  its  process;  aud  in 
Froud  V.  Lawrence i  Lord  Elffan,  while  he  ad- 
mitted the  jurisdiction  to  be  very  strong  which 
prevented  a  party,  falsely  imprisoned,  from  ap- 
pealing to  a  jury,  nevertheless  felt  that  he  was 
not  at  liberty  to  give  it  up.  That  these  cases 
shew  the  right  to  reside  in  the  Court,  I  am 
quite  ready  to  admit ;  but  I  do  not  think  that 
they  go  further.  They  do  not  show  that  the 
Court  must  in  all  such  instances  exercise  the 
right.  They  do  not  limit  its  discretion,  al- 
though they  prove  its  authority.  Wherever  the 
title  of  its  officers,  whether  receiver  or  com- 
mittee is  questioned,  it  has  no  choice :  it  can- 
not allow  any  proceedings  of  the  kind  to  go 
on,  without  abandoning  its  own  jurisdiction. 
It  must  restrain,  as  of  course;  otherwise  it 
permits  its  own  orders  to  be  rescinded,  and  its 
jurisdiction  to  be  questioned : — its  orders  to  be 
rescinded  indirectly,  and  not  by  the  superior 
Court  of  appeal — its  jurisdiction  lo  be  ques- 
tioned by  courts  of  inferior  or  co-ordinate  au- 
thority, llius,  if  ejectment  could  be  main- 
tiiineci  against  a  receiver,  and  possession  there- 
by be  recovered,  what  would  this  be  but  the 
Court  of  Law  and  Jury  discharging  the  order 
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for  the  receiver  ?  or,  wliat  U  still  more  absurd, 
frustrating  that  order  by  preventing  lis  execu- 
tion ?  But  where  its  process  has  been  irregu- 
larly— that  is,  illegally — used;  where  it  has 
been  made  the  pretext  of  doing  wron^,  nothing, 
either  on  considerations  of  principle  or  of 
practical  convenience,  can  reouire  that  it 
should,  in  every  case,  draw  to  itself  the  exami- 
nation of  the  matter,  preventing  all  other  tri- 
bunals from  visiting  the  wrong  doer,  and  ex- 
clude the  injured  party  from  access  to  all  re- 
dress, save  that  which  its  own  iurisdiction  can 
aflbrd.  Let  us  put  the  case  of  an  excess  com- 
mitted in  performing  the  orders  issued.  Sup- 
pose that  the  wrong  party  has  l>een  attached 
for  a  contempt,  and  hurried  to  prison  in  de- 
spite of  the  most  satisfactory  assurances,  and 
even  of  proofs,  displayed  on  the  spot,  that  the 
officer  was  mistaken  ;  or  suppose  him  carried 
to  a  wron^  prison,  nay,  even  to  a  prison  out  of 
the  jurisdiction,  and  contrary  to  the  provisions 
of  the  Habeas  Corpus  act,  surely  it  would  be 
preposterous  to  contend  that  this  Court  alone 
could  punish  or  redress  wrongs  such  as  these* 
— preposterous  to  apprehend  any  peril  to  its  ju- 
risdiction,— ^puerile  to  imagine  any  diminution 
to  its  diffnitv,  by  allowing  the  wrong-doer  to 
answer  ror  his  ofifence  before  a  jury  of  his 
country,  and  leaving  that  convenient  tribunal 
to  award  the  compensation  which  the  sufferer 
should  receive.  It  is  fit,  even  necessary,  that 
in  all  such  cases  the  Court  shall  possess  the 
power  pf  itself  interposing,  and  drawing  over 
exclusively  within  its  own  precincts  the  func# 
tions  both  of  penal  and  of  remedial  judicature: 
It  should  be  entitled,  alone,  if  it  sees  occasion, 
to  perform  the  office  of  punishing  the  wrong- 
doer ana  redressing  the  injured :  but  that  it 
may  well  %nd  safely  share  this  jurisdiction  with 
the  legal  tribunals  of  the  country ;  that  it  may 
safely  delegate  to  them  the  task  of  such  visita- 
tion, I  hold  to  be  alike  clear  upon  the  reason 
of  the  thing,  and  consistent  with  all  the  analo- 
gies in  which  the  general  doctrine  of  contempt 
abounds.  Take  the  case^  for  example,  of  other 
high  Courts  of  Jurisdiction.  If  the  process  of 
the  King's  Bench  has  been  abused,  false  im-t 
prisonment  will  lie  before  the  Court  of  Com-* 
mon  Pleas  or  Exchequer,  although  neither 
Court  could  directly  examine  an  order  made 
by  the  Court  of  Kind's  Bench.  Nor  will  that 
Court  stop^rindeed  it  has  no  power  to  stop— 
an  action  thus  brought,  upon  the  ground  that 
the  irregularity  was  in  executing  its  process  ; 
that  itself  alone  can  judge  of  what  is  or  is  not 
a  breach  of  its  rules  ;  and  that  it  only  can  give 
redress  for  injuries  committed  in  its  name. 
The  High  Court  of  Parliament  also,  endowed 
with  loftier  functions,  lays  claim  to  more  ain- 

{)le  privileges,  and  the  rather  because  they 
lavc  not  ever  been,  with  absolute  precision,  as- 
certained. Where,  therefore,  any  thing,  has 
been  done  in  execution  of  their  orders,  the 
Commons  have  been  in  use  to  refuse,  when 
they  thought  fit,  that  this  should  come  in  ques- 
tion before  any  other  tribunal;  but  they  have 
never  held  it  as  obligatory  on  them  in  all  cases 
to  be  the  sole  judges  of  the  due  execution  of 
their  own  process.     Nor  have  they  deemed  it 
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an  abandonment  of  their  rights,  or  a  degrada- 
tion of  their  state,  to  permit  the  conduct  of 
persons  executing  their  orders — nay,  to  allow 
the  extent  of  their  privileges  themselves — to 
become  incidentally  the  subject  of  examination 
in  Courts  of  subordinate  jurisdiction.  The 
same  assembly  which,  in  the  reign  of  Queen 
Anne,  committed  to  prison  the  Counsel  who 
argued  a  writ  of  error  on  a  record  touching  a 
right  of  contested  election  ',  and  which,  half  a 
century  later  (17^9),  went  to  the  extremity  of 
trying,  or  rather  violently  asserting,  a  right  of 
fishing  claimed  by  a  member,  through  the 
medium  of  committing  those  who  disputed  it 
to  the  custody  of  the  seijeant  at  arms,  will  not 
easily  be  suspected  of  too  little  tenacity  in 
lioldmg  by  its  privileges,  or  too  scrupulous  re- 
luctimce  in  sustaining  its  dignity ;  and  yet  that 
same  body  allowed  all  the  Courts  of  Westmin- 
ster Hall  to  question  its  right  of  commitment 
a  few  years  ago ;  and  I  myself,  then  a  member, 
was  suffered,  and  with  impunity,  to  argue 
against  that  right  before  the  other  House  of 
Parliament,  and  to  treat  its  assumed  power  as 
an  illegal  usurpntion.  Assuredly,  no  more  needs 
be  said  to  prove  that  this  Court  of  Chancery, 
although  clothed  with  the  unquestionable  rignt 
of  preventing  any  other  tribunal  froni  examin- 
ing questions  arising  out  of  the  execution  of  its 
orders,  is  not  bound,  upon  any  principle,  to 
exclude  such  concurrent  jurisdiction  in  every 
case,  whatever  be  the  circumstances  that  may 
have  attended  it.  The  tivo  descriptions  of  cases 
to  which  I  have  adverted, — those  where  the  ju- 
risdiction of  this  Court  is  disputed  directly  by 
resistance,  or  indirectly  by  obstruction,  and 
those  where  complaint  is  only  made  of  the  ir- 
regular or  oppressive,  and  therefore  illegal, 
execution  of  its  unquestioned  decrees,-^o 
neither  of  them  accurately  comprise  the  facts 
of  the  present  (juestion,  althougn  they  furnish 
us  nith  a  principle  which  exhausts  tne  whole 
subject,  and  therefore  rules  the  present  case. 
1*hat  principle  is,  that  in  the  first  class  of  cases, 
— ^those  where  the  jurisdiction  is  disputed — the 
Court  has  no  choice,  but  must,  at  all  events 
and  at  once,  draw  the  matter  over  to  its  own 
cognizance ;  but  in  the  other  class,  where, 
admitting  the  Courtis  authority,  redress  is  only 
sought  Sir  irregularity  or  excess  in  the  per- 
formance of  its  orders*  and  generally  speaking, 
in  all  cases  where  the  jurisdiction  is  not  denied 
or  resisted^  the  Court  has  an  unquestionable 
right  to  assume  the  exclusive  jurisdiction,  but 
may,  if  it  think  fit,  on  the  circumstances  being 
speedily  brought  before  it,  permit  other  Courts 
to  proceed  for  punishment  or  redress.    The 

f present  case  is  one  which  comes  within  the 
atter  description ;  for  although  it  is  not  one 
where  there  is  a  complaint  of  illegal  or  oppres- 
sive ei(ecution,  yet  it  is  one  where  a  person, 
admitting  the  jurisdiction,  sets  up  a  claim  of 
right  which  interferes  with  the  rights  sought  to 
be  exercised  by  the  receiver,  as  standing  in 
tiie  shoes  of  the  party,  of  whose  estate  the 
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Court  has  taken  possession.  The  possessioo 
of  the  receiver  is  the  possession  of  the  Court, 
and  no  one  can  disturb  it  but  through  an  ap- 
plication to  the  Court.  The  acts  of  the  re- 
ceiver are,  in  the  administration  of  the  estate, 
the  acts  of  the  Court ;  and  therefore  the  Court 
may,  if  if  pleases,  prevent  any  other  jurisdic- 
tion from  questioning  them,  because,  strictly 
speaking,  that  would  be  questioning  the  Court's 
administrative  proceedings.  Nevertheless,  the 
Court  is  fully  authorized,  on  a  case  being 
made  out,  to  leave  the  acts  of  its  receiver  to  b« 
questioned  elsewhere,  for  the  purpose  of  trying 
a  right  in  those  for  whom  it  holds  possession : 
— just  as  it  is  fully  authorized  to  leave  a  com- 
plaint of  irregular  or  oppressive  execution  of 
Its  orders  to  be  adjudicated  on  elsewhere,  if, 
on  the  fieicts  disclosed,  such  should  appear  to 
it  the  preferable  course.  In  the  one  instance 
it  exercises  its  discretion  by  abstaining  from 
taking  cognizance  of  a  wrong  committed  in  its 
name:  in  the  other,  it  abstains  from  taking 
cognizance  of  a  disputed  right.  In  both  cases, 
if  it  think  fit,  it  may  assert  and  assume  ex- 
clusive jurisdiction  of  the  matter;  but  in  neither 
is  it  bound  to  exclude  the  other  tribunals. — as 
it  would  be  where  its  jurisdiction  was  disputed, 
or  its  authority  in  any  other  way  contemned. 
Acting  upon  these  principles,  if  tne  facts  of  the 
present  case  had  aischtsed  any  irregularity  io 
the  performance  of  the  receiver's  duty,  or 
raised  any  distinct  question  of  contested  riglit, 
fit  for  the  cognizance  of  the  Common  £aw 
Courts,  I  should  have  had  no  hesitation  in 

Eermitting  the  action  of  trespass  to  proceed, 
ad  it  appeared  more  convenient  that  the  re- 
dress should  be  sought  or  the  controversy  de- 
termined on  the  other  side  of  the  Hall.  But  I 
find  nothing  whatever  in  the  affidavit,  except  a 
vague  and  general  allegation  that  the  distress 
put  in  by  the  receiver  for  rent,  not  denied  to 
be  in  arrear,  was  irregularly  and  illegally 
levied.  There  is  no  suggestion  that  this  rent 
in  arrear  was  overstated ;  none  that  an  exces- 
sive distress  was  taken ;  not  even  a  specific 
complaint  upon  oath  that  an  overcharge  for 
expenses  \vas  made ;— only  a  hint  dropped  to 
this  effect  in  the  correspondence.  The  party, 
then,  can  have  no  right  whatever  to  complain, 
if,  having  failed  even  to  state  a  case  against  the 
officers  of  the  Court,  and  in  circumstances 
sworn  to  on  the  other  side,  and  not  denied-* 
which  rendered  his  proceedings  at  law  more 
than  suspicious, — ^he  should  be  unable  to  ob- 
tain from  the  Court  leave  to  proceed  with  the 
action.  If  he  has  such  facts  to  state  as  will 
incline  the  Court  either  to  withdraw  the  in* 
junction,  and  let  him  go  on,  or  to  afford  him 
redress  by  the  intervention  of  its  own  officers* 
and  in  the  exercise  of  its  own  unquestioned 
authority,  he  may  come  again  with  a  mended 
hand,  in  the  mean  time  his  present  motion 
must  be  refused  with  costs,  jisfon  ▼.  HeroM, 
at  Westminster,  April  12—15, 1834. 
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[Before  the  four  Judges.] 

PRISONER. — PRIVILBGB  FROM  ARREST.— 

REDKUNDO. 

j4  defendant  is  not  entitled  to  privilege  from 
arrest  on  his  return  from  imprisonment  on 
a  criminal  charge. 

Application  was  made  iu  this  case  for  a  rule 
to  discharge  a  defendant  out  of  custody,  on  the 
ground  of  his  hanng  been  arrested  on  his  re- 
turn from  his  discharge  out  of  criminal  cus- 
tody. The  pluntiflf,  it  appeared,  had  indicted 
the  defendant  for  embezzlement,  on  which 
indictment  he  had  been  tried  and  acquitted 
on  the  5th  of  February.  The  next  morning 
he  was  liberated.  Before  he  had  proceeded 
twelve  yards  from  tlie  prison,  he  was  arrested 
at  the  suit  of  the  plaintiff  for  the  same  sum, 
the  appropriation  of  which  formed  the  sub- 
ject of  the  indictment  for  embezzlement.  He 
now  applied,  therefore,  that  he  should  be  dis- 
charged out  of  custody,  on  the  ground  of  his 
being  privileged  from  arrest  in  returning  after 
being  discharged  from  imprisonment. 

Lord  Deniuan,  C.  J.  thought  that  the  pkin- 
tiff  was  entitled  to  no  such  privilege  from 
arrest.  Here  it  was  a  lawful  imprisonment; 
if  it  had  been  an  unlawful  one,  it  would  have 
been  different.  This  application  could  not 
therefore  be  granted. 

Rule  refused. — Goodman  v.  London,  E.  T. 
1834.     K.  B.F.J. 


Itftiit'if  3Benc6  practice  Court. 

IIIDDLBSEX  COURT  OF  REQUESTS  ACT. — 
DEFENDANTS  AFFIDAVIT. 

//  is  necessnry  to  aver  in  an  affidavit  mnde  hy 
a  defendant,  in  order  to  obtain  double  costs 
under  the  Middlesex  Court  of  Requests 
Act,  that  he  is  liable  to  be  summoned. 

On  shewing  cause  against  a  rule  nisi  for 
/^anting  the  defendant  double  costs  under  the 
23  G.  2,  c.  33,  §  19  (the  Middlesex  County 
Court  Act),  the  plaintiff  having  recovered  a 
less  sum  than  40«. ;  it  appeared  that  the  action 
had  originidly  been  brought  for  the  recovery 
of  a  dent  amounting  to  5/.  No  set  off  was 
pleaded  by  the  defendant,  nor  did  he  give 
notice  of  any;  but  the  plaintiff  admitted  at  the 
trial  that  the  defendant  had  a  counter-clum 
to  the  amount  of  3/.  10«.,  and  the  jury,  in  con- 
sequence of  which  admission,  found  a  verdict 
for  U.  10#.  only.  To  the  present  application 
it  was  contended,  that  there  were  two  objec- 
tions; first,  the  defendant's  affidavit  did  not 
state  that  he  was  liable  to  be  summoned  to  the 
County  Court  in  Middlesex;  and  secondly, 
that  plaintiff's  demand  having  been  cut  down 
by  a  counter-claim,  the  fact  of  the  sum  for 
which  the  jury  found  their  verdict  being  less 
than  40/.,  did  not  entitle  the  defendant  to  his 
double  costs  under  the  act.  As  to  the  first 
objection,  it  is  only  necessary  to  refer  to  sec. 
19  of  the  act|  the  language  of  which  shewed 


that  it  was  indispensable  that  the  defendant 
should  shew  himself  liable  to  be  summoned 
to  the  County  Court.  The  words  of  that  sec. 
are,  "  that  in  case  any  action  of  debt  or  action 
upon  assumpsit  shall  be  commenced  and  pro- 
secuted in  any  of  his  Maiesty's  Courts  of  Re- 
cord at  Westminster,  ana  the  defendant  or  de- 
fendants at  the  time  of  such  action  brought 
shall  live  and  reside  in  the  said  county  of  Mid- 
dlesex, and  be  liable  to  be  summoned  to  the 
said  County  Court,"  &c.  It  was  not  sufficient 
that  the  defendant  shewed  himself  to  be  a 
resident  in  the  county  of  Middlesex,  because 
he  might  be  resident  there,  and  yet  not  lial)le 
to  be  summoned  to  the  County  Court,  for  he 
might  be  an  attorney.  Here  the  defendant 
only  described  himself  as  residing  "  in  Breck- 
nock Terrace,  Camden  Town,  in  the  county  of 
Middlesex." 

In  support  of  the  rule,  it  was  submitted, 
that  from  the  statement  made  in  the  affidavit 
it  was  sufficiently  clear  that  the  defendant  was 
liable  tig  be  summoned  to  the  County  Court. 
If  he  ^vas  not  so  liable  to  be  summoned,  it  was 
for  the  other  side  to  shew. 

Taunton,  J.— By  sec.  19  of  the  23  G.  2.  c. 
33,  it  is  expressly  enacted  that  one  of  the  terms 
on  which  the  dfefendant  shall  be  entitled  to 
double  costs  is,  that  he  is  liable  to  be  sum- 
moned to  the  County  Court.  But  no  allega- 
tion of  this  description  is  contained  in  the  affi- 
davit on  which  this  application  is  founded. 
For  any  thing  that  appears  he  may  be  exempt 
from  being  summoned,  although  residing 
within  the  jurisdiction.  The  defendant,  there- 
fore, has  not  entitled  himself  to  the  benefit  of 
this  act,  and  the  present  rule  must  be  dis- 
charged. 

Rule  discharged. — Untein  v.  Idng,  E.  T. 
1834.    K.B.P.C. 


LONDON  COURT  OP  REQUESTS  ACT. — DE- 
FENDANT'S RESIDENCE. 

A  plaintiff's  ignorance  of  defendant*  s  rest' 
dence  is  no  answer  to  a  claim  of  the  latter 
to  enter  a  suggestion  under  the  Court  of 
Requests  Act, 

Cause  was  shewn  against  a  rule  nisi  in  this 
case,  for^ving  the  defendant  his  double  costs 
under  the  London  Court  of  Requests  Act. 
The  only  answer  to  the  application  was,  that 
the  plaintiff  was  ic^norant  of  the  defendant's 
residence  within  the  jurisdiction  of  the  act. 
The  affidavit  shewed  that  he  did  reside  within 
the  jurisdiction,  for  it  stated  his  residence  to 
be  in  Little  Knight  Rider  Street,  which  was 
within  the  city  of  London. 

Taunton,  J.  was  of  opinion  that  the  objec- 
tion stated  was  not  sufficient  to  bar  the  defend- 
ant's right  to  double  costs.  The  present  rule 
must  therefore  be  made  absolute. 

Rule  absolute.— Croirc/<?r  v.  Bell,  E.  T.  1834. 
K.  B.  P.  C* 
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Notes  of  the  Week, — Answers  to  Queries, 


NOTES  OF  THE  WEEK. 


House  of  Lords, 

FOR  SECOND  READING. 

Illegal  Securities. 
Pluralities  Prevention. 
Non-Residence  of  Clergy. 
Spring  Quarter  Sessions, 
Capital  Punishment. 
Poor  Laws. 

Courts  of  Equity  Process. 
Insolvent  Debtors'  Act. 
Religious  Assemblies. 

IN   COMMITTER. 

Sabbath  Observance. 
Justices  of  the  Peace. 
County  Coroners, 

PASSED. 

Administration  of  Justice  in  Boroughs. 


House  of  Commons, 
'for  second  reading. 

« 

Title  of  the  Bill.  Proposer. 

Parish  Apprentices.  Sir.O.  Mosley, 

Commutation  of  Tithes.    Lord  Althorp. 
Liberty  of  the  Press  Mr.  O'Connell. 

Arrest  on  Mesne  Process.  Mr.  Pollock. 
Carriers*  Act  Amendment. 
Law  of  Wills. 

IN  COMMITTEE. 

Abolition   of  Imprison-  The  Attorney- Ge- 
ment  for  Debt.  neral. 

Exchange  and  Sale  of    Mr.  Slancy. 
Entailed  Property. 

Prisoners'  Counsel.  Mr,  Ewart. 

Punishment  of  Death.      Mr.  Ewart. 

Transfer  of  Property.       Mr.  Phillpotts. 

English  and  Irish  Judgments. 

Friendly  Societies. 

REPORTS  TO   BB   CONSIDERED. 

Investment  of  Bank-  Mr.  Brougham. 

ruptcy  Funds. 

Registration  of  Births»  Mr.  Brougham. 

Marriages  &  Deaths. 

Lancaster  Com.  Pleas.  Mr.  Pollock. 

Highways.  Mr.  Shaw  Lefevre. 

THIRD   READING. 

Lord's  Day,  No.  2. 

Exchange  of  Common  Fields  Lands. 

passed. 

Courts  of  Equity  Process. 
Central  Criminal  Court. 


AMENDMENTS     IN    TRANSFER     OF     PROPERTT 

BILL. 

The  following  are  the  new  clauses  : 
*  That  every  conveyance  made  by  a  bnr* 
gain  and  sale  shall  have  the  same  effect  in 
passing  the  legal  seisin,  and  in  other  re- 
spects, as  if  the  same  had  been  made  by 
lease  and  release,  or  grant. 

That  no  partition,  or  exchange  or  assi^- 
ment  of  any  freehold  or  leasehold  land,  shuQ 
be  valid,  unless  the  same  shall  be  made  by 
deed. 

That  no  lease  in  writing  of  freehold,  cro- 
pyhold,  or  leasehold  land,  or  surrender  in 
writing  of  any  freehold  or  leasehold  land, 
shall  be  valid,  unless  the  same  shall  be  made 
by  deed ;  but  any  agreement  in  writing  to 
let  or  to  surrender  any  such  land,  shall  be 
valid,  and  take  effect  as  an  agreement  to 
execute  a  lease  or  surrender  thereof. 

That  every  deed,  executed  as  hereinbefore 
is  required,  shall  be  a  valid  execution  of  a 
power  of  appointment  by  deed  or  writing 
(otherwise  than  by  will)  notwithstanding  it 
may  have  been  expressly  required  that  such 
power  should  be  executed  by  a  deed  or  writ- 
ing, with  any  additional  or  other  form  of 
execution  or  solemnity. 

To  the  clause  in  the  former  Bill,  render- 
ing appointments  invalid,  unless  executed 
and  attested  as  a  deed,  the  following  ex- 
ception is  made :  *•  No  order  or  direction  by 
a  married  woman,  to  pay  any  part  of  the  in- 
come to  which  she  may  be  entided  for  her 
separate  use,  of  land  of  any  tenure,  or  of 
personal  estate,  shall  be  deemed  to  be  an 
appointment,  within  the  meaning  of  this 
act." 

llie  clause  enabling  a  person  to  convey 
to  himself  or  his  wife,  is  now  extended  to 
the  wife's  conveyance  to  herself  or  her 
husband. 


ANSWERS  TO  QUERIES. 


executor's  DEBT.      P.  176. 

Whether  an  executor  acts  or  not,  he  is  re- 
leased from  any  debt  due  to  the  testator.  f7«/e 
Blac.  Cora.  vol.  2,  p.  512.  Where  it  apiiears 
that  a  testator  considers  his  executor  as  a 
mere  trustee  of  his  whole  property,  it  has 
been  held  he  is  not  discharged  from  his  dcbL 
Chitty*s  note.  Lsgali9. 


Answers  to  Queries. ^-^Queries. 
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VriFE's  PKOPBRTT.      P.  176. 

Tbe  chattels  real  beloni^injj^  to  a  feme  sole 
vest  in  her  husbaud  on  marriaf(e,  aud  he  has 
power  to  dispose  of  all  her  interest  therein, 
either  by  grant  or  demise ;  but  he  cannot  de-^ 
vise  them.  If  he  survive  his  wife  they  will 
belong  to  him  absolutely,  even  without  taking 
out  administration  to  her;  but  if  he  makes  no 
disposition  thereof,  and  she  survive  him,  they 
will  belong  to  her.  Co.  Litt.  46  b,  300  a, 
351  a ;  Com.  Dig.  tit  Baron  and  Feme,  an  J  the 
authorities  there  cited.  With  regard  to  choses 
in  action,  they  vest  in  the  husband  on  mar- 
riage, if  they  are  reduced  into  possession  dur> 
ing  the  coverture ;  but  if  not,  and  he  survives, 
he  is  only  entitled  as  her  administrator.  Co. 
Litt.  351  b.  And  if  the  husband  give  a  letter 
of  attorney  to  one  to  receive  a  debt  or  legacy 
due  to  the  wife,  though  he  does  not  pay  it 
over  to  the  husband,  yet  it  vests  in  his  posses- 
sion. Com.  Dig.  supra.  A,  therefore  can 
dispose  of  the  leaseholds  of  his  wife  to  a  pur- 
chaser mthout  her  being  a  party  to  the  con- 
veyance, and  without  her  being  able,  at  any 
future  time,  to  set  aside  such  conveyance ;  and 
also  of  her  choses  in  action,  in  case  the  assign- 
ment contained  a  letter  of  attorney  (which 
such  assignments  always  do),  and  the  choses 
in  action  were  reduced  into  possession  by  the 
attorney  during  the  coverture.  Even  Mc  the 
assignment  did  not  contain  a  letter  of  attur- 
ney^  I  should  submit  that  this  would  equally  be 
the  case,  as  1  think  that,  in  equity,  the  pur- 
chaser would  be  held  to  be  an  attorney  by  im- 
plication ;  but  I  can  cite  no  anthority  in'  sup- 
port of  this  view  of  the  case. 

I.  M.  C. 


INFANT  TRUSTEE.      P.  143. 

It  will,  I  think,  be  generally  admitted  that 
the  framer  of  the  act  in  question  (1  W.  4,  c. 
60)  never  contemplated  such  a  result  as  is 
submitted  by  your  correspondent  "  Anon.,'' 
or  he  would,  without  doubt,  have  placed  some 
limit  to  the  obii^ation.  As  the  act  now  stands, 
however,  the  purchaser's  solicitor  is  perfectly 
justified  in  requiring  actual  execution  by  the 
infant,  absurd  as  it  is.  The  vendor's  solicitor, 
1  think,  is  wrong  in  resisting  the  requisition 
on  the  ground  he  does,  inasmuch  as  the  order 
of  the  Court  does  not,  in  my  opinion,  actually 
"  divest  the  legal  estate  oj^t  of  the  infant 
trustee,"  but  merely  enables  him  to  divest  him- 
self of  it ;  in  other  words,  it  is  the  instrument 
or  means  by  or  through  which  that  end  is  to 
be  obtained.  Aspiro. 


COPYHOLD.— PINE.      P.  144. 

In  the  case  put,  I  think  that  the  lord  can 
insist  upon  admitting  the  children,  to  whom 
the  legal  estate  in  the  copyholds  appears  to 
have  6een  given  by  the  will,  before  admitting 
the  vendee  from  the  trustees;  and,  conse- 
quently, that  the  lord  can  insist  upon  the  pay- 
ment of  a  double  fine,  viz.  a  fine  on  each 
admittance.    Many  of  the  cases  collected  in 


6  Petersd.  Abrid.  title  Copyhold ;  support  this 
opinion,  but  see,  particularly,  Rawhnmn  v. 
Green,  3  Bulst.  237 ;  Doe  d.  Tofields.  Tufithi, 
1 1  East,  246.  cited  6  Petersd.  Abrid.  432;  and 
see  also  2  Wils.  400,  and  Cro.  Jac.  199,  cited 
6  Petersd.  Abrid.  434,  note  *. 

T.  B. 


9rartt(t« 

CHANGE  OF  CIRCUIT.      P.  159. 

A  barrister  can  change  his  circuit.  He  can 
also,  after  quitting  it  for  one  or  more  assizer, 
return  to  it,  but  he  will  be  sent  to  Coventry  if 
he  does  This  was  done  iu  an  instance  on  the 
Oxford  Circuit.  e. 


QUERIES. 


COPYHOLDS. — FREE-BBNCH. 

A.  purchased  a  copyhold  estate  (in  a  manor 
where  the  widow  of  a  tenant  is  entitled  to  her 
free-bench)  for  the  life  of  his  nephew  B.y  and 
A,  afterwards  added  the  life  of  <?.,  and  then 
died,  having  by  his  will  devised  the  premises 
to  C.  B.  was  never  admitted  tenant.  He  is 
still  living,  and  hath  a  wife.  Will  his  wife,  if 
she  should  survive  him,  be  entitled  to  the  pre- 
mises during  her  widowhood,  or  would  bhe  be 
a  trustee  in  e<^uity  for  C,  ?  Is  the  admissioD 
of  the  husband  in  his  lifetime  necessary  to  en- 
title  his  widow  to  her  free-bench  ? 

Y.Z. 


BXBCUTION  OP  POWER. 

A  married  woman,  under  a  power  rcsen*cd 
to  her  to  be  executed  by  will  attested,  dis- 
posed of  the  property  reserved  to  her,  by  the 
power,  by  her  will  dulv  attested.  Is  it  attsO" 
lutelp  necessary,  in  oraer  to  prove  the  execu- 
tion of  the  power,  to  have  the  judgment  of  the 
Ecclesiastical  Court  that  the  ibstrument  is 
testamentary,  and  also  proof  in  the  Court  of 
Chancery  by  attesting  witnesses.  Vide  Rick 
V.  fVehell,  9Ve8.  369.  I  believe  the  power 
was  reserved  to  her  by  her  marriage  settle- 
ment; but  I  suppose  it  makes  no  difference 
by  what  instrument  power  is  reserved.  If  it  is 
necessary,  what  proof  is  required  that  the  in- 
strument is  testamentary  ? 

J.  H.  E. 


DOWER. 


On  a  conveyance  to  a  purchaser,  where  a 
wife  of  one  of  the  vendors  (married  since  the 
Ist  day  of  January  last)  is  dowable  out  of  the 
estate ;  whether  such  dower  cannot  be  barred 
by  a  declaration  of  the  husband  in  such  deed 
of  conveyance,  the  wife  not  being  a  party? 
As  the  6th  section  of  the  Dower  Act  declares, 
that  a  widow  shall  not  be  entitled  to  dower 
when  bv  any  deed  executed  by  her  husband  it 
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shall  be  declared  that  his  widow  shall  not  be 
entitled  to  dower.  Clbricus. 


TRUSTEES. — BANKUUPTCY. 

Mr.  •/.  B.  having  made  his  will,  disposinp^ 
of  real,  leasehold,  and  other  personal  property, 
appoints  two  persons  to  dispose  of  the  pro- 
perty, and  invest  the  proceeds,  for  the  sole  use 
of  his  daughter,  in  government  or  other  good 
security,  in  their  names,  and  also  that  the  re- 
ceipts of  them  the  said  trustees  should  be  a 
good  discharge  to  any  purchaser  of  the  pro- 
perty. It  is  not  known  in  what  securities  the 
trustees  have  invested  the  trust  property. 
Seeing  that  the  trust  property,  if  invested  at 
all,  stands  in  their  names  only,  it  is  appre- 
hended that  they  can  sell  out  and  dispose  of 
the  same  without  the  intervention  of  the  cettui 
que  trust.  This  being  the  case,  what  remedy 
has  the  cestui  ifue  trust  in  case  of  bankruptcy 
of  tlie  truiitees  ? — must  she  be  satisfied  by  com- 
ing in  with  the  rest  of  the  creditors  and  taking 
her  dividend?  or  what  other  remedy  has  she? 

F. 


LIABILITY  OF  FREEHOLD   ESTATES  TO   DEBTS. 

A.  a  trader,  and  liable  to  the  bankrupt  laws, 
died,  in  1826,  possessed  of  a  freehold  estate, 
and  an  ample  personalty  to  pay  his  debts,  &c. 
leaving  a  will,  by  which  he  devised  to  B,  a  life 
interest  in  the  freehold,  and  appointed  C,  exe- 
cutor and  residuary  legatee.  (7,  in  1831, 
mortgaged  his  reversionary  interest  in  the 
freehold  to  D.  (who  at  that  time  had  no  notice 
of  any  outstanding  debt  of  the  testator's),  and 
C.  afterwards  was  a  bankrupt,  with  a  consider- 
able part  of  the  testator's  personal  estate  in  his 
hands,  leaving  several  ot  the  testator's  bond 
creditors  unpaid.  Are  not  the  freehold  estates 
of  the  testator  liable  to  the  bond  creditors  in 
the  first  instance,  in  preference  to  ^.'s  life  in- 
terest, and  D'%  claim  as  mortgagee  ? 

E. 


POWER  OP  AJ*FOINTJ«ENT. 

After  the  following  limitation  to  A.  B.,  can 
A.  B.*s  power  of  appointment  be  exercised? 
If  80,  would  it  alone  pass  a  fee-simple  to  the 
appointee,  or  an  equitable  interest  only  ?  A 
conveyance  of  a  messuage  and  lands  (the  in- 
tention of  which,  however,  is  manifest,)  is 
made  by  lease  and  release  unto  A,  B,  (in  his 
actual  possession,  &c.)  and  to  his  heirs,  to 
hold  to  A,  B.,  his  heirs,  and  assigns  for  ever, 
to  such  uses  as  A.  B.  should  appoint,-  and  in 
the  mean  time,  and  until,  and  also  in  default 
of,  &c.  to  the  use  of  A,  B.  and  his  assigns 
for  life,  remainder  to  the  use  of  C.  />.,  his  ex- 
ecutors and  administrators,  during  tlie  life  of 
A.  B.,  remainder  to  the  use  of  A  B.,  his  heirs 
and  assigns  for  ever.-  Lord  Kenyan,  in  Doe  v. 
Martin  (Sugd.  on  Powers,  1  ed.,  p.  118),  laid 
it  down  that  a  limitation  to  releasees,  or  trus- 


tees, and  their  heirs,  was  the  same  io  effect  as 
a  limitation  to  and  to  the  use  of  the  releasees  in 
fee.  Barton  says  (vol.  2,  p.  364)  that  the  use 
must  be  at  once  carried  over  to  such  uses  as 
A,  B,  shall  appoint,  without  any  previous 
limitation  to  A.  B.  himself,  by  which  means 
the  statute  would  execute  the  use  in  A.  B.*% 
appointee.  F.  B. 


practice. 

PRIVILEGE  FROM  ARREST. 

Is  a  man  privileged  from  arrest  whlUl 
attending  at  the  Master's  Office  for  the  pur- 
pose of  prosecuting  a  claim,  when  he  employs 
a  solicitor  who  is  perfectly  conversant,  and 
needs  no  assistance  from  his  client?  See 
cases  analogous  in  Smith's  Chancery  Practice, 
pages  391-2.  W.  H.  S. 


BANKRUPTCY  — PROOF  OF  DEBT. — ^AGBNT. 

A,  is  the  agent  of  B,,  who  is  proprietor  of 
the  tithes  of  the  parish  of  C,  and  in  this  capa- 
city A.  receives  the  compositions  for  those 
tithes,  and  manages  all  matters  connected  wilb 
them,  while  B.  never  in  any  way  interferes  in 
the  business.  Can  A.,  as  such  agent,  prove  a 
debt  against  the  estate  of  a  iMmkrupt,  for 
arrears  of  composition  for  tithes  due  to  B.  ?  or 
will  it  be  necessary  to  call  B.  (the  tithe  pro* 
prietor)  for  that  purpose  ? 

A  SOMBRSBTSHIRB  ATTORNEY. 
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The  Report  of  the  Commissioners  on  the 
Criminal  Law,  will  be  shortly  printed  by  way 
of  Appendix  to  this  work. 

The  second  volume  of  Commentaries  on 
the  Statutes  effecting  Alterations  in  the  Law, 
will  be  published  in  parts  at  the  end  of  the 
present  session,  in  the  same  manner  as  last 
year;  but  wiUi  some improYements  in  the  plan 
of  the  work. 

The  Queries  and  Answers  of  K.  L.; 
T  S.  R.;  I.  H.  E.;  W.  T;  and  M.,  have 
been  received. 

The  communications  of  E.  C.  and  W.  W., 
are  imder  consideration.  • 

The  suggestion  of  £.  L  B.  as  to  Agency 
Costs,  even  as  expluned  in  his  last  letter,  ap- 
pears to  be  impracticable.  The  existing  ar- 
rangement between  the  London  and  country 
attorneys  is  sanctioned  by  almost  immemorial 
usage,  and  recognised  by  the  Court  on  tax* 
ation.  We  question  whether  the  occasional 
evil  of  the  present  method  would  be  corrected 
by  The  proposed  alteration. 

We  are  obliged  to  Y.  Z.  for  the  friendly 
trouble  he  has  taken,  and  shall  attend  to  his 
remarks. 


Sribr  Utqal  0ti«rrtier^ 
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Fertioety  et  nescire  malnm  at,  agitam^ 
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BANKRUPTCY  REFORM. 


A  COK8IDB&ABLB  period  hsB  now  elapsed 
sinee  we  turned  our  attention  to  the  satject 
of  Bankruptcy  Reform ;  and  we  would  wil- 
lingly confess,  if  it  were  true,  that  our  sen- 
timents on  this  matter  had  materially 
changed.  It  must  now  be  admitted,  that 
the  alterations  which  were  introduced  by 
the  Bankruptcy  Court  Act  (1  &  2  W.  4, 
c.  56,)  have  had  a  fiur  trial.  Tliey  have 
been  in  full  operation  for  two  years  and 
a  half;  and  we  think  that  experience 
has  fnUy  confirmed  the  opinions  wluch  we,^ 
with  others,  expressed  at  the  time  when  the 
Court  wac  established ;  and  it  is  therefore 
with  the  hope  that  a  considerable  change 
may  be  made  in  the  present  constitution  of 
the  Court  that  we  now  renew  the  subject ; 
and  it  is  our  present  purpose  to  notice  the 
Report^  which  has  very  lately  been  made 
relative  to  the  Court  of  Bankruptcy  by  a 
Select  Conmiittee  of  the  House  of  Com- 
mons. 

The  Committee  were  appointed  to  take 
into  consideration  the  bill  which  was  intro- 
duced in  the  present  session  by  Mr. 
Brougham,  with  the  sanction  of  the  Lord 
Chancettor,  for  investing  in  Government 
Bccuiities  a  portion  of  tiie  cash  lying  unem- 
ployed in  the  Bank  of  England,  belonging 
to  bankrupts'  estates,  and  applying  the  in- 
terest thereon  in  dischaige  of  the  expenses 
of  the  Court  of  Bankruptcy  $  but  they  seem 
to  have  wandered  to  a  certain  extent,  as  we 


•  See  3  L.  O.  365. 
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shall  shewj  from  the  particular  matter  which 
they  were  appointed  to  consider,  into  the 
general  subject,  and  to  have  given  their 
opinion  on  many  other  points  connected 
with  the  Court  of  Bankruptcy. 

The  Conunittee  find  tiat  there  was  on 
the  26th  of  April  last,  the  sum  of  362.385/. 
98,  lOd,  cash  in  the  name  of  the  Account- 
ant General  of  the  Court  of  Chancery  to 
the  credit  of  bankrupts'  estates,  besides 
other  sums  specified,  invested  in  various 
ways.  To  a  part  of  this  sum  the  Bank  of 
England  is  entitied,  as  the  only  compen- 
sation  it  has  for  keeping  the  several  ac- 
counts, making  the  several  pajrments,  and 
for  the  expense  of  the  distinct  establishment 
which  is  kept  up  at  the  Bank  for  the  pur- 
pose; but  after  providing  for  this  and  all 
other  necessary  purposes,  the  Committee 
consider  that  so  much  of  the  cash  as  may 
remain,  which  they  consider  to  be  the  sum 
of  300,000/..  should  be  invested,  in  order  to 
be  made  available  for  the  benefit  of  the  cre- 
ditors of  the  several  bankrupts  whose  estates 
are  admimstered  under  the  authority  of  the 
Court ;  and  they  then  proceed  to  examine 
into  the  mode  in  which  the  objects  of  be- 
nefiting the  estates  of  bankrupts  may  be 
most  readily  attained. 

They  consider  that  the  interest  and  di- 
vidends arising  firom  such  investments  can- 
not be  usefully  appropriated  to  increase  the 
dividends  to  be  paid  to  the  creditors,  and 
that  they  may,  more  convenientiy  and  bene- 
ficially for  bankrupts'  estates  in  general, 
be  applied  to  pay  the  general  expenses  of 
the  Court  of  Bankruptcy,  including  the  com- 
pensations awarded  under  the  Bankruptcy 
Court  Act.  We  do  not  know  whether  the 
House  of  Commons  will  agree  with  the 
Committee  as  to  this.    It  is  true  that  the 
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Suitors'  Fond  in  the  Ck)art  of  Chancery  has 
been  applied  to  similar  purposes ;  Jbut  it  is 
very  questionable  t^heiiier  tinh  sort  o^  ap- 
propriation is  to  be  extended;  and  if  our 
memory  does  not  fsdl  us,  the  present  appli- 
cation of  the  Suitors*  Fund  was  oondenmed 
very  strongly  by  the  present  Chancellor, 
when  in  tibe  House  of  Commons,  in  more 
than  one  of  the  motions  on  liie  Court  of 
Chancery  during  the  Chancellorship  of  Lord 
Eldon. 

The  Committee  further  recommend,  that 
assignees  should  not  only  file,  as  at  present^ 
a  certificate  in  the  office  of  the  Lord  Chan- 
cellor's Secretary  of  Bankrupts,  of  the 
amount  of  dividends  left  unclaimed  and  re- 
maining in  their  hands,  but  should  also  pay 
into  the  Bank  of  England  for  safe  custody 
the  amount  of  all  such  unclaimed  dividends, 
to  be  subject  to  the  claim  of  the  creditors 
entitled  to  the  same. 

The  Committee  then  proceed  to  give 
their  opinion^  as  it  appeart  to  us,  in  a  man- 
ner unwarranted  by  Uie  terms  of  the  refer- 
ence to  them,  on  the  new  Court  of  Bank- 
ruptcy. They  are  in  favour  of  the  appoint- 
ment of  official  assignees,  for  the  reasons 
mentioned  in  the  Report.  We  certainly 
hear  a  different  story  from  ttiany  profes- 
sional persons.  We  are  assured  that  the 
connection  of  these  persons  with  the  bank- 
rupt's estate,  and  the  controul  which  they 
exercise  over  it,  deter  many  respectable 
persons  from  taking  the  office  of  general 
assignee;  and  while  we  admit  that  the 
emoluments  of  the  official  assignee  are  not 
in  many  cases  excessive.  We  believe  that 
he  is  always  disposed  to  realize  the  bank- 
rupt's estate,  even  at  a  loss,  in  order  to 
insure  his  immediate  profit,  rather  than 
wait,  and  be  satisfied  to  collect  the  effects 
slowly,  which  under  the  old  system  was 
done  willingly  by  the  assignees,  who  were 
principal  creditors,  and  thus  disposed  to  act 
for  the  general  benefit  of  all  the  persons 
entitled  to  the  fund;  whereas  an  official 
assignee,  being  entitled  only  to  a  per  cen- 
tage,  is  willing  to  wind  up  each  bankruptcy 
as  quickly  as  possible,  and  is  remunerated 
rather  by  the  number  of  fiats  which  he 
works,  than  by  the  individual  profits  arising 
on  each.  It  is  for  these  reasons  that  we 
think  that  an  official  assignee  should  not 
be  appointed  in  all  cases.  In  some  estates 
he  may  be  useful,  efficient,  and  necessary ; 
but  in  others,  the  bankrupt's  property  will 
be  much  more  beneficially  dealt  with  for 
his  creditors,  by  giving  the  complete  con- 
troul to  general  assignees.  We  think  that 
a  discretion  should  be  exetcised ;  and  we 


would  vest  thb  discretion  in  the  Cammlif* 
jdonors. 

Notwidistanding  the  general  approrval 
which  liie  Committee  give  to  the  Bank- 
ruptcy .Court,  they  are  obliged  to  admit, 
and  endeavour  to  provide  for  some  defects 
in  it.  Thus  they  allow  that  one  of  the 
Chief  Registrars,  and  one  of  the  Deputy 
Registrars,  are  unnecessary ;  and  they  re- 
commend, as  a  means  of  employing  &ein, 
that  one  of  them  should  be  appointed  to 
a  new  office  which  they  propose  should  be 
created,  viz.  an  Accountant  General  of  the 
Court  of  Bankruptcy.  This  f^pears  to  us 
to  look  a  little  like  a  job.  The  salary  of 
a  Chief  Registrar  under  the  act  is  800/.  per 
annum,  and  that  of  a  Deputy  Registrar 
600/.  per  annum :  they  propose  that  the 
salary  of  the  new  officer  should  be  1200/. 
per  annum,  to  be  paid  out  of  the  interest 
and  dividends  to  arise  from  the  funds  pro- 
posed to  be  created  by  the  bill ;  so  that  it 
is  obvious  the  exchange  would  be  for  the 
benefit  of  the  officer  promoted  to  it.  Thus 
it  happens  that  two  unnecessary  plaoea  axe 
first  created,  and  in  order  to  prevent  tlieir 
being  almost  sinecures,  another  place  is 
created,  in  order  to  give  the  persons  holding 
them  something  to  do,  the  duties  of  this 
last  place  being  already  efficiently  per- 
formed by  liie  Accountant  General  of  the 
Court  of  Chancery.  We  confess  we  can 
see  no  necessity  for  creating  this  new  office 
of  Accountant  General  of  the  Court  of 
Bankruptcy ;  and  we  would  rather  propose 
that  the  useless  Registrar  and  Deputy  Re- 
gistrar should  be  permitted  to  retire,  or  at 
any  rate  that  their  offices  should  be  abo- 
lished  on  their  ceasing  to  hold  them,  and 
that  no  new  creation  of  places  sfaonld  be 
made. 

The  Committee  state,  that  "  at  tiie  time 
the  Court  of  Bankruptcy  was  oonstitnted, 
it  was  calculated  that  the  six  newly  ap- 
pointed Commissioners  would  not  be  aUe 
to  discharge  all  the  duties  which  had  beeu 
heretofore  performed  by  the  fourteen  lists 
of  Commissioners,  so  as  to  insure  the  requi* 
site  punctuality  and  dispatch,  and  power 
was  therefore  given  to  the  puisne  Judges 
of  the  Court  to  act  as  Commiasionere." 
Now  if  it  was  really  thought  that  the  aix 
new  Commissioners  could  not  discharge 
the  duties  of  the  old  Commissioners, 
we  do  not  understand  why  so  few  new 
Commissioners  were  appointed.  However, 
the  Committee  admit  that  the  calculations 
on  which  the  Bankruptcy  Court  Act  were 
founded^  in  this  and  in  other  respects,  were 
incoxrect.    This  we  are  happy  to  find  at  last 
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idlowed-by  the  partial  friends  of  the  mea- 
Bure ;  for  such  we  must  call  the  firamers  of 
the  present  Report ;  and  we  hope  that  the 
hand  of  Reform  will  not  stop  here. 


REVIEW. 

The  Conveyancers*  Recital  Book ;  with  ex- 
planatory  Introduction  and  Notes,  By 
Thomas  Martin,  Esq.  of  Liacoln's  Inn. 
London:  Maxwell;  Sweet;  Stevens  & 
Sons.    1834. 

The  present  volume  carries  the  principle 
of  the  division  of  labor  in  the  art  of  book- 
making  a  step  ^Euther  than  has  hitherto 
been  attempted.  It  is  not  a  treatise  on  any 
one  branch  of  the  Law  of  Real  Property,  or 
the  Practice  of  Conveyancing,  or  a  Collec- 
tion of  Precedents,  either  of  Deeds  or  In- 
etnunents  in  general,  or  any  portion 
of  them ;  it  comprises  a  Dissertation  on 
that  part  only  of  Conveyancing  which  is 
called  *'  The  Recital,"  with  appropriate 
Precedents,  and  leaves  all  the  rest  of  the 
subject  to  be  sought  for  in  other  publica- 
tions: however,  the  subject  of  recitals 
in  deeds  is  unquestionably  one  of  im- 
portance, and  we  think  Mr.  Martin  has 
done  it  ample  justice.  He  states  in  his 
PrefEu:e,  that— 

**  The  design  of  the  present  work  is  to  lessen 
the  difficulty  of  acquiring  a  knowledge  of 
drafting,  by  suggesting,  in  the  first  place,  such 
rules  as  may  assist  the  student  in  determining 
tehat  ought  to  be  "  recited,"  and  then  by  a 
methodical  collection  of  various  forms,  to  show 
how  recitals  should  be  framed. 

"Important  as  is  this  subject,  and  perplexing 
as  it  often  proves  to  the  student  and  young 
practitioner,  it  has  nevertheless  been  hitherto 
treated  of  so  slightly  and  incidentally,  that  to 
the  anxious  and  embarrassed  inquirer,  books 
ttSbrd  little  or  no  help. 

"  True  it  is,  that  we  already  possess  several 
voluminous  collections  of  precedents,  some  of 
i^ich  have  obtained  a  deserved  celebrity. 
They  are  guides,  which  no  one  who  wishes  to 
avoid  being  entangled  in  the  cross-roads  and 
bye-baths  of  practice,  will  hastily  dismiss.  And 
not  the  least  of  the  advantages  resulting  from 
such  works  is,  that  they  have  given  a  sort  of 
fixedness  to  the  forms  of  conveyancing,  pro- 
ducing a  uniformity  of  practice  that  cannot  be 
too  highly  prized.  In  none  of  these  collec- 
tions, however,  do  *'  Recitals"  occupy  the  pro- 
minent place  to  which  they  are  entitled ;  they 
are  only  subordinate  to  the  main  design — ^that 
of  laying  open  the  whole  structure  of  esta- 
blished forms. 

'*  The  materials  of  the  present  volume  are 
principally  derived  from  oninnal  sources ;  but 
u  ought  to  be  acknowledged,  that  having  the 


good  fortune  to  possess  the  MS.  collections  of 
the  late  Professor  J.  J.  Park,  the  labour  of 
compilation  was  considerably  lessened." 

The  late  Professor  Park  (to  whose  col- 
lection the  author  has  thus  resorted)  as  well 
as  many  other  of  the  present  race  of  con- 
veyancers, having  had  the  advantage  of  se- 
lecting the  forms  of  Mr.  Preston,  accumu- 
lated in  the  course  of  his  vast  practice,  the 
materials  for  a  book  like  the  present  of 
course  abundantly  existed,  and  it  appears 
Mr.  Martin  has  diligently  availed  himself  of 
this  and  other  sources  of  information.  We 
mention  this,  rather  to  enhance  the  value  of 
the  compilation  for  its  safety  as  a  guide 
formed  by  experience  and  authority,  than 
as  detracting  from  its  claim  to  originality. 

In  proceeding  to  give  some  account  of 
the  contents  of  the  volume,  we  shall  endea- 
vour to  present  our  readers,  and  particu- 
larly the  younger  part  of  them,  with  a 
general  view  of  the  nature  of  recitals. 

For  this  purpose  we  shall  first  turn  to  the 
Appendix,  in  which  is  contained  a  Lecture 
of  Professor  Park,  from  which  we  extract 
the  following  passages : 

"  Recitals  is  the  term  by  which  conveyancers 
designate,  not  only  those  portions  of  drafts 
which  are,  properly  speaking,  recitals,  namely, 
which  recite  or  rehearse  former  instruments ; 
but  also  those  portions  of  them  which  state  or 
allege  the  facts  which  are  material  to  the  trans- 
action,  and  which  equity  draftsmen  would 
more  accurately  call  statements  or  stating 
parts. 

"  Now  the  first  thing  is  to  ^et  at  some  con- 
cise and  comprehensive  principle  to  which  we 
can  resort  to  determine  what  ought  to  be  re- 
cited. 

"  Some  persons  satisfy  themselves  that  they 
understand  reciting,  because  they  know  what 
they  usually  recite ;  in  other  words,  they  satisfy 
themselves  to  be  mere  mechines,  and  to  act 
automatically,  instead  of  being  rational  agents, 
and  insisting  upon  knowing  of  themselves  the 
reason  of  what  they  do.  Now  I  dare  say  there 
are  no  such  persons  among  us,  and  that  you 
would  be  all  prepared  to  give  an  answer  to  the 
question,  what  is  the  principle  of  reciting?  and 
tnat  answer  would  probably  be,  "  the  principle 
is  to  recite  just  so  much  as  is  necessary  to 
show  the  situation  and  character  of  all  the 
actores/abula,  and  to  explain  the  action  wliich 
is  going  to  be  performed."  In  other  words, 
the  recitals  are  to  do,  in  some  way  or  other, 
that  which  the  descriptio  dramatis  person ce, 
which  you  sometimes  see  prefixed  to  a  play,  is 
to  do  for  the  action  of  the  play, — introduce  the 
actors,  showwho  thev  are,  and  what  they  are  ic<>- 
ing to beabout.  Butthe  situationsand charactoi  s 
of  parties  with  which  we  have  most  frequently 
to  00  in  conveyancing,  are  those  which  relate 
to  their  rights  and  interests  in  property;  and 
the  prevailing  habit  of  conveyancers  is,  instead 
of  stating  directly  the  circumstances  in  ques- 
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tioD,  va,  for  instance,  that  A.  and  B.  are  trus- 
tees for  sale  under  a  settlement  of  such  a  date, 
to  recite  or  rehearse  so  much  of  the  instrument 
conferring  that  character  as  will  be  necessary 
to  show  distinctly  the  character  itself,  and  the 
circumstances  or  modifications  with  which  it 
is  attended. 

*'  I  said  that  this  is  the  prevailing  habit  of 
conveyancers,  but  it  is  not  the  universal  habit. 
Sometimes  the  result  only  is  stated ;  but  those 
cases  are  so  rare  that  they  can  scarcely  be  put 
hi<7her  than  as  exceptions  to  the  rule.  But  the 
question  is,  what  is  the  principle  of  these  ex- 
ceptions ?  for  there  is,  or  ought  to  be,  a  reason 
for  every  thing. 

^  "  Before  we  dispose  of  this  question,  it  will 
be  as  well  to  make  one  preliminary  observation, 
which  it  will  be  necessary  occasionally  to  refer 
to.  In  reciting  there  are  two  different  things 
that  you  are  to  direct  your  attention  to.  First, 
The  making  your  recitals  sufficiently  explanap 
tory  of  the  present  transaction,  taken  by  itself, 
80  that  any  one  who  reads  the  draft,  without 
any  other  papers,  may  be  able  to  collect  all 
the  facts  which  are  necessi^ry  to  the  complete 
understanding  of  the  transaction.  Secondly, 
the  consideration  that  you  are  preparing  one 
of  a  series  of  instruments  which  constitute  the 
future  abstract  of  title,  and  therefore  concern- 
ed to  put  upon  the  abstract,  by  way  of  recital, 
all  intermediate  facts  and  circumstances  since 
the  last  deed,  which  are  necessary  to  the  con- 
catenation and  derivation  of  title ;  so  that  in 
proceeding  from  deed  to  deed  on  the  abstract 
one  may,  with  the  help  of  recitals,  have  a  com- 
plete chronological  history  of  the  title." 


f» 


"  Regard  also  should  be  had  to  the  hands 
through  which  the  draft  is  to  pass ;  for  if  there 
be  many  collateral  parties,  it  is  wise  to  recite 
enough  to  enable  them  all,  or  rather  their  pro- 
fessional advisers,  to  comprehend  fully  the  cir- 
cumstances and  estimate  the  regularity  of  the 
previous  stages,  while  if  it  be  merely  for  parties 
who  are  already  glutted  with  the  facts,  your  re- 
citals can  scarcely  be  too  concise ;  provided  you 
show  that  they  know  what  they  are  about, 
which  is  always  prudent  to  establish ;  because 
if  the  transactions  should  afterwards  be  attack- 
ed in  a  Court  of  Equity,  a  good  deal  may  turn 
upon  the  amb'guity  or  expiicitness  of  tne  in- 
strument ;  and  that  is  another  thing  that  you 
should  keep  in  mind,  generally  in  reciting,  and 
particularly  in  all  deeds  of  arrangement  or 
compromise ;  namely,  to  put  forth  the  evidence 
both  of  intelligence  and  discretion  on  the  face 
of  the  transaction  itself,  so  that  the  parties 
may  be  led,  by  the  very  structure  of  the  deed, 
to  a  just  perception  of  what  they  are  about, 
and  that  there  may  be  no  room  to  assert  that 
they  were  led  blindfold. 

"  And  this  of  itself  is  one  of  the  reasons  for 
the  practice  of  reciting,  which  has  sometimes 
been  attacked  by  half-witted  persons,  as  an  inr 
vention  ot  lawyers  to  increase  their  fees ;  for 
if  there  were  no  recitals  in  deeds,  we  should 
not  only  have  to  spell  out  their  objects  from 
the  acts  performed,  and  to  read  the  former  in- 
struments, and  to  collect  the  preceding  facts 


as  we  could,  but  we  should  be  altogether  wiUi- 
out  evidence  of  the  statements  or  represeDta- 
tions  under  which  the  execution  of  such  deeds 
was  procured,  and  we  never  should  know  what 
amount  of  augrestio  faUl  or  suppreah  veri 

might  not  have  been  exercised* 

•  «  •  • 

''  One  of  the  greatest  of  all  difficulties  on  a 
complicated  title  is  to  know  when  to  he^in  re- 
citing; for  you  can  sometimes  find  no  restm^ 
place,  or  rather  no  starting  point  in  the  whole 
abstract  till  you  get  to  the  first  sheet ;  in  otiier 
wordS)  every  deed  is  Inextricably  entaorlcMl 
witb(  its  predecessors,  and  you  can  no  where 
find  a  clear  seisin  in  fee.  These  cases  can  only 
be  got  over  by  a  ^iile  Jineue,  You  must  find 
out  some  point  in  the  title  suffidently  far  back 
to  comprehend  all  the  existing  interests,  in 
which  by  some  partial  or  dexterous  recital  of 
an  instrument,  leaving  out  all  the  matter  which 
would  carry  you  back  into  the  prior  title,  you 
can,  as  it  were,  manufncture  a  starting  point, 
and  from  that  point,  select  so  much  of  Uie  aab- 
sequent  title,  as  will  he  necessary  to  bring  all 
your  parties  forward.  You  may  also  frequently 
leave  out  (in  reciting  a  string  of  title)  mort- 
gages which  have  been  reconveyed  and  deeds 
which  ultimately  leave  the  matter  in  «te/«  qu9^ 
because  if  you  can  in  any  wa)r  get  the  true 
istiiig  result  upon  your  draft,  it  is  not  very 
terial  by  what  steps  you  get  it.' 


»> 


On  the  antiquity  of  recitals  Mr.  Martin 
observes — 

**  It  would  be  foreign  to  the  design  of  these 
introductory  remarks  to  give  an  historical  ac- 
count of  this  subject ;  /but  It  may  be  observed, 
that  recitals  are  not,  as  some  writers  have  sap- 
posed,  of  modern  invention :  they  are  found 
in  our  most  ancient  charters.    Brief  as  were 
the  land-bocs  of  the  Anglo  Saxons — in  some 
instances  hardly  larger,  than  the  palm  of  a 
man's  hand, — ^yet  they  usually  contained  re- 
citals, stating  the  grantor's;  title,  or  certain 
circumstances  connected  with  it ;  or  were  ex- 
pressive of  the  uncertainty  of  life,  or  of  the 
utility  of  committing  transactions  to  writing'* 
There  is,  too,  in  other  parti- of  these  laDd-4>0C8« 
and  indeed  in  their  general  construction,  a 
striking  resemblance  to  our  present  forms  of 
conveyance;  and  if  this  were  the  place  for 
such  an  inquiry,  it  could  perhaps  be  sfaewa^ 
that  the  Norman  lawyers,  attached  as  they 
were  to  their  own  practice,  did  not  extirpate 
the  system  of  conveyancing  which  they  found 
established,  but  only  engrafted  their  own  upon 
this  ancient  stock.    And  this  may  in  pari  ac- 
count for  that  verbosity  in  our  forms  which 
has  been  so  much  complained  of.      Anglo- 
Saxon  terms  were  too  barbarous  for  the  com* 
paratively  ^lished  Normans,  and  the  langusffe 
of  the  foreigner  could  not  be  understood  By 
the  native ;  so  to  render  the  forms  of  convey- 
ance explicit  to  every  one.  a  number  of  syno- 
nymes  of  Saxon  and  of  Latin  origin  were  em- 
ployed." 

It  may  not  be  inappropriate  at  the  pre* 
sent  time,  vhen  cluuiges  are  projected  in 
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the  farm  and  language  of  instruments  of 
conyeyance,  to  notice  the  remarks,  cited 
in  the  present  work,  of  the  author  of  the 
Diversions  of  Purley. 

**  Legal  instruments  have  always  been,  and 
always  must  be,  remarkably  more  tedious  and 
prolix  than  any  other  writings,  in  which  the 
same  clearness  and  precision  are  not  equally 
important.  For  abbreviations  open  a  door  for 
doubt ;  and,  by  the  use  of  them,  what  we  gain 
in  time,  we  lose  in  precision  and  certainty.  In 
common  discourse,  we  save  time  bv  using  the 
short  substitutes,  he  and  shb,  ana  thbt  and 
IT ;  and,  (with  a  little  care  on  one  side,  and 
attention  on  the  other,)  they  answer  our  pur- 
pose very  well ;  or,  if  a  mistake  happens,  it  is 
easily  set  right.  But  thb  substitution  wiU  not 
be  risked  in  a  legal  instrument ;  and  the  draw- 
er thinks  himsdf  compelM,  for  the  sake  of 
cerUunty,  to  say  hb,  (the  said  John  A.,)  to 
HIM,  (the  said  Thomas  B.,)  for  them,  (the 
said  William  C.  and  Anne  D.,)   as  often  as 

those  persons  are  mentioned." 

•  «  •  • 

''  Abbreviations  and  substitutes  undoubted. 
ly,  cannot  safely  be  trusted  in  legal  instru- 
ments. But  it  is  an  unnecessary  prolixity,  and 
great  absurdity,  which  at  present  prevails,  to 
retain  the  substitute  in  these  writings,  at  the 
same  time  with  the  principal,  for  which  alone, 
the  substitute  is  ever  inserted,  and  for  which  it 
is  merely  a  proxy.  He,  she,  thbt,  it,  who, 
which,  &c.  should  have  no  place  in  these  ins- 
truments, but  be  altogether  banished  from 
ihem." 

The  alteration  which  is  intended  to  be 
proposed  in  Parliament  in  regard  to  the 
Bnfranchisement  of  Copyholds,  induces  us 
to  select  the  following  note : 

**  There  are,  at  least,  two  modes  by  which 
copyholds  may  be  enfranchised: — 1.  Where 
the  lord  being  seised  in  fee- simple,  conveys  his 
estate  in  the  copyhold  to  the  tenant :  2.  Where 
he  exercises  a  power  of  enfranchisement ;  and 
some  writers  have  added  a  third  mode,  viz. 
where  the  lord  releases  to  the  copyholder  all 
sdgnioral  rights.  (But  see  1  Scriv.  Copy.  653. 
3d  ed.)  The  conveyance  should  be  made  di- 
reeiip  to  the  copyholder,  otherwise,  for  some 
purposes,  his  copyhold  interest  will  continue. 
(1  Scriv.  655.)  The  heir  of  a  copyholder  is 
capable,  before  admittance,  of  being  enfran- 
chised. Of^ihon  V.  Allen,  1  Jac.  &  W.  611.) 
It  is  usual  to  state,  by  way  of  recital,  the  seisin 
of  the  lord,  or  his  power  of  enfranchisement, 
and  the  fact  of  possession  by  the  tenant.  If  it 
be  intended  that  the  enfranchised  copyholder 
shall  retain  such  right  of  common  within  the 
manor  as  was  annexed  to  his  customary  estate, 
it  ought  to  be  expressly  granted.  (I  Scriv. 
659.)  If,  however,  the  commonage  be  not 
within  the  manor,  a  grant  is  unnecessary.  The 
reason  of  this  difference  seems  to  be,  tnat,  in 
the  one  case,  the  commonage  is  appurtenant 


to  the  estate ;  in  the  other,  appendant  to  the 
land.  iCnnother  v.  OldMd,  Salk.  366 ;  Tvr- 
rhg'kam^e  C0i0,  4  lUp.  37 ;  Barwick  v.  Mat" 


tfietng,  5  Taunt.  377.)  If  mines  are  intended 
to  be  reserved  to  the  lord,  they  must  be  re- 
served in  express  terms.  (2T.  R.  701 ;  1  Scriv. 
25.)  If  the  copyholder  hold  other  lands  than 
those  enfranchised,  a  clause  declaring  that  the 
enfranchisement  shall  not  extend  to  any  other 
of  the  copyholder's  customary  tenements,  is 
commonly  inserted..  In  addition  to  the  usual 
covenants  for  title,  the  lord  should  enter  into 
a  covenant  for  the  production  of  the  title  deeds 
to  the  manor.  In  consequence  of  the  extin- 
guishment of  the  copyhold  tenure  upon  an  en- 
franclusement,  and  the  consequent  accelera- 
tion of  the  right  of  enjoyment  under  the  free- 
hold tenure,  with  all  its  incumbrances,  it  is 
sometimes  advisable  to  create  a  term  of  years 
out  of  the  copyhold  estate,  before  the  enfran- 
chisement is  effected,  so  that  the  possession,  if 
necessary,  may  depend  on  the  term.  For  this 
purpose  a  license  to  demise  for  a  long  term, 
e.  g.  one  thousand  years,  should  be  obtained 
from  the  lord.  The  copyholder  ought  then  to 
demise  to  a  trustee,  aeclaring  that  he  shall 
hold  the  term  in  trust  for  the  copyholder,  his 
heirs  and  assigns,  and  to  attend  the  reversion 
and  inheritance  of  the  copyholds,  in  the  mean 
time  and  until  the  copyhold  tenure  shall  be 
extinguished,  and  after  the  extinguishment,  in 
trust  for  the  freeholder,  his  heirs  and  assigns, 
to  the  end  that  the  reversion  and  inheritance 
of  the  copyhold  tenement  in  the  mean  time, 
and  until  the  copyhold  tenure  shall  be  ex- 
tinguished, and  afterwards  to  the  intent  that 
the  freehold  estate  in  the  same  hereditaments, 
shall,  by  means  of  the  term,  be  protected  from 
all  incumbrances." 

Under  the  head  of  "  Licence  to  assign  a 
Lease,"  the  author  observes — 

"  If  there  he  a  condition  for  re-entry  on  aliena- 
tion, oron  alienation  without  license  from  the  les- 
sor, and  a  license  is  once  granted,  even  though  it 
be  given  to  one  only  of  the  lessees,  or  restrained 
to  a  particular  alienee,  or  confined  to  a  part 
only  of  the  estate,  yet  this  for  ever  discharges 
the  whole  from  the  condition.'  {Lyldi  and 
Crompton^a  case,  Cro.  Eliz.  816;  4  Rep.  120; 
Brummell  v.  Macpherson,  14  Ves.  173 ;  Fax  v. 
fThitchcvt,  2  Bulst.  296 ;  S.  C.  Cro.  Jac.  398 ; 
4  Rep.  120;  Roe  v.  Harrison,  2  T.  R.  425.) 
And  if  the  condition  consist  of  several  branches, 
a  dispensation  with  any  will  be  a  dispensation 
with  fdl ;  for,  accordin^^  to  the  doctrine  of  the 
common  law,  a  condition  is  so  entire  in  its 
nature,  that  it  cannot  be  apportioned.  {Dum^ 
por^s  case,  4  Rep.  119.  S.  C.  Cro.  Eliz.  815 ; 
and  see  Vin.  All.  tit.  "  Condition,"  (G.  d.) ; 
Bac.  Ab*  tit.  ••  Condition,"  (O.)  3 ;  2  Prest. 
Conv.  197.)  Strange  to  say,  this  principle  is 
held  to  be  applicable  even  where  the  condition 
b  in  fact  complied  with,  as  upon  alienation 
with  license  according  to  the  terms  of  the  con- 
dition. Such  a  principle,  thus  applied,  does 
indeed  "  savour  of  great  refinement,"  as  Mr. 
Preston  observes ;  for  it  assumes  that  a  com- 
pliance with  the  condition  nullifies  it ! 

"  If  it  be  thought  advisable  to  revive  the 
condition,  this  may  be  done  where  the  lease  vs 
for  a  term  of  years,  by  a  defeazance,  and  this 
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seems  to  be  the  most  effectual  way.  It  was 
supposed,  indeed,  that  if  the  license  contained 
a  restriction  that  the  assignee  should  hold, 
subject  to  the  payment  of  the  rent,  and  to  the 
performance  of  the  covenants  and  conditions 
in  the  original  lease,  this  would  preserve  the 
operative  force  of  the  condition,  so  as  to  guard 
against  future  assignments.  But  such  an  opi- 
nion is  not  now  considered  satisfactory.  {,2 
Prest  Conv.  198.") 

In  describing  the  parcels,  or  subject  mat- 
ter of  conveyance,  two  things,  says  Mr. 
Martin,  must  be  carefully  attended  to, — 

"  First,  that  the  description  is  sufficiently 
comprehensive ;  and  secondly,  that  it  corres- 
ponds in  the  main  with  the  description  in 
former  deeds,  so  that  no  doubt  as  to  identity 
can  arise.  The  parcels  may  be  described  either 
in  the  recitals,  or  in  scheaules,  or  in  the  ope- 
rative part  of  the  deed,  which  last  is  the  most 
usual  way.  Whenever  the  property  is  at  all 
complicated,  a  map  should  be  used.  *  Give  me,' 
said  Archimedes,  *  give  me  but  another  place 
to  stand  upon,  and  I  will  give  motion  to  the 
earth.'  '  Give  me,'  said  Bentham, '  give  me 
but  a  map  to  point  to,  and  I  will  give  rest  and 
quiet  to  all  that  inherit  this  our  portion  of  the 
earth's  surface.'  Third  Rep.  of  the  Real  Prop. 
Com.  App.  49.  On  the  subject  alluded  to  in  this 
note,  see  Touch.  77,  94,  246;  Mr.  Preston's 
ed.,  and  2  Prest.  Conv.  446." 

"  In  some  counties,  particularly  in  Norfolk 
and  Suffolk,  it  is  extremely  difficult  to  distin- 
guinh  what  is  and  what  is  not  copyhold  ;  and 
where  allotments  have  been  made  in  respect  of 
freehold  and  copyhold,  without  distinguishing 
which  portion  of  the  allotments  was  for  one, 
and  which  for  the  other,  and  without  distin- 
guishing the  different  manors,  the  titles  be- 
come involved  in  the  greatest  possible  con- 
fusion. In  a  case  of  this  kind  it  was  suggested, 
on  behalf  of  the  vendors,  that  all  the  lords  of 
the  manors  would  agree  that  so  much  should 
be  considered  copyhold  of  one  manor,  and  so 
much  of  another ;  to  which  it  was  objected, 
that  it  was  not  possible  for  lords  of  manors  to 
create  copyhold,  and  that  if  they  happened  to 
mistake  oetwecn  copyhold  ana  freehold,  it 
would  occasion  great  perplexity.  At  last  the 
difficulty  was  got  rid  of  by  an  act  of  parHa- 
ment,  authorizing  commissioners  to  set  out 
what  was  freehold  and  what  was  copyhold,  and 
enacting  that  what  was  declared  by  the  com- 
missioners to  be  copyhold  of  the  manor  of  A., 
should  be  held  as  copyhold  of  that  manor,  and 
so  with  respect  to  the  rest.  See  First  Real 
Prop.  Rep.  App.  272. 

It  may  be  useful  to  state  the  note  on  the 
eyidence  of  payment  of  the  consideration  in 
a  deed,  in  which  the  cases  are  cited  bearing 
on  that  subject : 

*'  Sometimes  the  fact  of  payment  is  recited, 
and  this,  at  law,  would  operate  as  an  estoppel. 
The  more  usual  plan,  however,  is  to  insert  a 

Seneral  receipt  in  the  operative  part  of  the 
eed,  and  to  indorse  a  particular  one.  At  law. 


the  former  is  conclusive,  and  cannot  be  denfol 
by  any  one  who  executes  the  deed ;  (Baker  s, 
Deftfey^  1  B.  &  C.  im  ;  Rotentree  v.  «lfMo^, 
2Tau.  141 ;)  but  the  latter  amounts  only  to  a 
parol,  primd  facie  acknowledgment  of  pay- 
ment; and  is  not  conclusive  evidence  of  it 
a^nst  the  party,  for  he  may  show  that  it  wss 
given  under  a  mistake  or  obtained  by  fraud. 
(Benton  v.  Bennett,  1  Campb.  394,  n. ;  Strutton 
V.  RastnU,  2  T.  R.  306 ;  Lampon  v.  Curktf,  5  B. 
&  A.  606;  S.  C.  I  D.  &  R.  Ill;  Skaife  t. 
Jackson,  3  B.  &  C.  421 ;  Graves  v.  Key,  3  B. 
&  Ad.  313.)  In  etfuity,  the  general  recdpt  is 
trsHted  as  a  mere  matter  of  form,  but  if  there 
be  no  indorsed  receipt,  this  in  a  recent  trans- 
action is  considered  as  constructive  nodce  that 
the  money  remains  unpaid.  (2  Prest.  Conv.  429, 
430.)  Still  if  the  money  has  not  in  fact  been 
paid,  and  this  can  be  made  out  to  the  satisfac- 
tion of  the  Court,  equity  will  afford  rcHcf, 
whatever  receipt  may  have  been  given,  be  it  in 
the  deed  or  upon  it,  or  otherwise.  iCoppin  y. 
Coppin,  2  P.  Wms.  291 ;  Rt/te  v.  Hagrge,  1  Jac. 
&  W.  234  ;  IFinter  v.  Lurd  Anson,  1  Sim.  4 
Stu.  4^.)  On  the  general  doctrine  of  the 
vendor's  lien  for  the  purchase-money,  if  not 
pud,  see  Mackretk  v.  Symmons,  15  Yes.  329 
(where  Lord  Eldon  reviews  all  the  former  cases 
on  this  subject),  and  Sugd.  V.  &  P.  ch.  xii. 

We  haye  thus  stated  the  general  scope  of 
the  yolume,  and  giyen  some  specimens  of 
the  manner  of  its  execution.  The  pre- 
cedents are  arranged,  according  to  the  sub- 
jects to  which  they  relate,  in  alphabetical 
order,  and  the  notes  contain  a  diligent  col- 
lection of  the  authoyrities.  The  introductory 
chapter  is  ably  written,  and,  on  the  whole, 
we  think  Mr.  Martin  has  produced  a  very 
useful  book. 


THE  PROPERTY  LAWYER. 
No.  XXXIV. 


FBOFFMBNT. 

Mr.  Justice  Blachsione  lays  it  down  as  one 
of  the  necessary  ingredients  to  a  correct  Uvery 
of  seisin  in  a  feoffment,  that  all  persons  except 
the  feoffor  should  be  out  of  the  ground  or 
house,  as  the  case  may  be,  when  the  livery  \s 
made;  2  Bla.  Com.  315;  and  unqnestioDably 
this  is  the  correct  and  orderly  way  of  making 
livery;  see  Shep.  Touch,  c.  9,  213;  Co.  litt 
48a;  Perkins,  209;  and  it  is  dear  from  these 
authorities  that  if  even  a  child,  and  k  fietk^ 
a  grown  person,  belonging  to  the  family  of  one 
having  an  immediate  estate  or  interest  in  the 
premises,  be  placed  th<ve  for  the  purpose  of 
continuing  the  poss^on  of  the  person  so  is* 
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lerested,  that  tliU  will  invalidate  the  livery. 
WheDy  however,  a  child  is  found  on  or  in  the 
land  or  house,  and  not  placed  there  for  the 
pufpose  of  continuing  the  possession,  this,  it 
has  been  held,  in  a  very  recent  case,  will  not 
alter  the  effect  of  the  livery.  The  passage  in 
Blackstpne  must  now,  therefore,  be  considered 
incorrect.  It  will  be  seen  that  it  was  also 
held  that  the  feoffment  of  one  coparcener  who 
occupies  alone  under  a  general  entry,  operates 
as  a  conveyance  of  her  ownpurparty,  and  as  a 
deforcement  Of  her  coparceners.  The  case  to 
which  we  allude  is  Doe  d.  Read  v.  Taylor, 
1  Nev.  &  Man.  509,  in  which  the  following 
judgment,  slightly  abridged,  was  delivered  by 
Mr.i^ustice  Liiiledale: — 

'  ^d^dtd  not  appear  in  evidence  that  this 

tnai  8!9l!f  ^^  *"y  ^*y  related  to  any  of  the  co- 
p  *,  but  from  the  turn  of  the  argmnent 
i  '^'^ourt,  therS  seemed  reason  to  suppose 
y  3  e  was  a  descendant  of  one  of  the  copar- 
ccw  J^.  On  shewing  cause  against  the  rule,  it 
wuLiidmitted  that  a  fine  alone  would  not  have 
th^ effect  of  creating  an  ouster  and  disseisin. 
Peaceable  v.  Read,  1  East,  568.  Besides  the 
•nthority  from  Blackstone,  2  Bla.  Com.  315, 
the  plaintiff  relied  on  Perkins,  pi.  2(^,  where 
it  is  said  that  to  deliver  seisin,  the  manner  is 
to  remove  all  persons  off  the  land ;  and  Shep- 
pard's  Touchstone,  2)4,  where,  after  descrio- 
mg  the  reading  of  the  deed  of  feoffment,  &c.,  it 
is  said,  'the  feoffor,  if  it  be  a  house,  do  take 
the  ring,  latch,  or  hasp  of  the  door,  {fill  the 
people,  men,  women,  and  children,  being  out 
of  the  house) ;  or  if  it  be  a  piece  of  ground, 
do  take  a  clod  of  the  ground,  or  a  bough  or 
twu^  of  a  tree,  or  bush  growing  thereupon ; 
and  (a//  the  people  being  out  of  the  ground,) 
the  same  ring,  &c.,  clod,  or  bush,  &c.,  with 
the  deed,  do  deliver  to  the  feoffee,  &c.,  and  in 
the  delivery  of  seisin  do  use  plain  words.'  In 
Fitzherbert's  Abridgment,  tit.  Auine,  418,  one 
S.  was  seised  in  fee  of  a  messuage,  and  made 
a  lease  for  years  to  M,,  and  afterwards  gave 
the  same  messuage  to  one  K.  in  tail  and  de- 
livered seisin  to  him,  M.  being  out  of  the 
house  at  the  time  of  the  livery  of  seisin ;  but  it 
appeared  that  M,  had  a  ganon  within,  when  sei- 
sm was  delivered,  and  therefore  the  livery  of  sei- 
•in  was  held  to  be  void.  This  case  is  cited  in 
Bro.  Abr.,  Feoffment  de  terres,  pi.  80,  that '  a 
man  may  make  livery  of  seisin  of  the  land  of 
the  termor  in  his  absence,  notwithstanding  the 
termor  has  chattels  on  the  land ;  but  otherwise 
if  he  has  a  garson  on  the  land.'  In  Dver, 
18  b,  a  man  seised  of  a  messuage  and  of  a  close 
adjoining,  made  a  lease  of  the  messuage  for  a 
term  of  years,  or  for  life,  and  afterwards  made 
a  feoffment  of  the  messuage  and  close,  and 
delivered  seisin  in  the  messuage  (the  termor 
being  at  market,  and  his  wife  and  children  in 
the  house,)  in  the  name  of  all ;  and  the  qnes- 
|ioa  was,. whether  the  house  passed,  and  it 


seems  not,  inasmuch  as  (he  continuance  of  the 
wife  and  children  of  the  lessee  saved  his  right 
and  possession.  In  these  eases  from  Fllzher* 
bert,  Brooke,  and  Dyer,  there  was  somebody 
remaining  in  the  house  who  was  of  the  family 
of  the  termor,  who  was  in  the  actual  posses- 
sion of  the  property,  and  whose  right  was 
sought  to  be  taken  away  by  the  feoffment  and 
livery  in  his  absence ;  and  that  falls  witlun  the 
principle  of  what  is  said  in  Sheppard's  Touch- 
stone, 213,  that  in  the  making  of  every  livery 
of  seisin,  it  is  requisite  that  all  persons  who 
have  any  lawfiti  estate  and  possession  in  the 
thin^  whereof  livery  is  to  be  made,  as  lessees 
for  life  or  years,  and  such  like,  join  in  the 
making  thereof,  or  be  removed  thence;  for 
every  livery  ought  to  bring  an  immediate  pos- 
session to  the  feoffee,  donee,  &c.  With  regard 
to  the  livery  in  question,  if  the  child  was  a  part 
of  the  family  of  one  of  the  coparceners  intended 
to  be  ousted,  and  was  placed  in  the  house  to 
represent  such  coparcener,  then  we  think  he 
ought  to  have  been  put  out  of  the  house  before 
the  livery.  But  unless  he  had  been  placed  to 
represent  one  of  such  coparceners,  we  think 
that  the  child,  being  suffered  to  remain  in  the 
house,  would  not  make  the  livery  invalid,  even 
if  he  had  been  a  descendant  of  one  of  the  co- 
parceners, if  he  was  a  mere  inmate  of  the 
family  of  the  defendant.  Another  objection 
was  made  to  the  feoffment,  that  though  if  the 
defendant  had  entered  upon  the  land  on  a 
vacant  possession,  and  taken  the  whole  profits 
adversely,  and  had  then  made  the  feoffment, 
that  would  have  been  a  disseisin,  here  she  was 
not  in  la^vful  possession  of  the  whole,  but  was, 
as  to  part,  buliff  and  servant  to  the  other  co- 
parceners, who,  in  contemplation  of  the  law, 
must  be  taken  to  be  in  possession,  and  that 
therefore  the  defendant  coidd  not  by  any  feoff- 
ment deprive  them  of  this  right.  •  But  we  are 
of  opinion  that  does  not  constitute  an  objec- 
tion. In  Perkins,  pi.  220,  p.  98,  it  is  said, 
that '  if  two  joint  tenants  are  m  fee,  and  one  of 
them  doth  enfeoff  a  stranger  of  the  whole 
agunst  the  will  of  his  companion,  being  upon 
the  land,  by  this  feoffment  but  a  moietv  passeth, 
causa  patet;'  but  that  seems  to  imply,  that  if 
he  was  off  the  land  the  feoffment  would  bind 
him.  And  the  same  rule  is  stated  in  Shep- 
pard's Touchstone,  208.  '  If  one  joint  tenant 
make  a  feoffment  of  the  whole  land,  his  com^ 
panion  being  then  ttpon  the  land,  by  this  there 
doth  pass  no  more  but  a  moiety,  and  the  feoff- 
ment IS  void  as  to  the  moiety  of  his  compaiuon, 
for  the  feoffment  doth  not  give  his  moiety.' 
The  reason  seems  to  be,  that  as  to  the  other 
moiety  he  has  not  the  possession,  and  there- 
fore as  to  that  moiety  delivery  is  void.  Bui  we 
think  that  if  the  other  joint  tenant  be  not  upon 
the  land  J  the  feoffment  will  amount  to  a  dis- 
seisin. What  is  before  stated  is  as  to  joint 
tenants,  but  the  same  principle  seems  to  apply 
to  coparceners.  In  fownsend  and  Pastor*9 
case,  4  Leon.  52,  it  was  holden  in  the  Common 
Pleas,  by  all  the  Justices,  that  wheretwo  copar- 
ceners are  in  the  use  of  a  manor,  after  the  sta- 
tute 1  Rirh.  3,  c.  1,  the  one  of  them  enters  and 
makes  a  feoffment  tn  fee  of  the  whole  manor, 
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this  feoffment  ii  not  onlv  of  the  moiety  of  the 
manor  whereof  she  mignt  lawfully  by  the  said 
statute  make  a  feotifment,  but  also  of  ano^er 
moiety  by  disseisin.  ^</i0  2N.&M.5O9,n.(a). 
In  Gerrjf  v.  SteifiMrd,  Cro.  Eliz.  616,  an  effc- 
tione  firmiB  was  brou^rht  and  a  special  verdict 
foundf,  that  there  were  two  coparceners  of  a 
house ;  the  one  entered  generally,  and  made  a 
lease  for  life  by  the  name  '  of  all  his  house,' 
&c. ;  the  question  was,  whether  all  the  moiety 
only  of  the  house  passed.    Pvpham  and  Feih- 

.  ner  held  that  the  entire  house  passed;  for 
when  he  saith  'a//  that  my  house,  &c.,'  that 
intendeth  the  whole  house,  and  by  his  livery 
miMie  he  guned  the  entire,  and  gave  the  entire; 
although  by  his  general  entry,  it  is  not  in- 

.  tendea  that  he  entered  into  more  than  to 
what  he  had  a  riji^bt.  Gawdv,  ^  contrit.  For 
as  his  entry  primd  facie  doth  not  gain  more 
than  he  haa  a  right  to  demand,  no  more  shall 

,  this  lease.  Foster  at  the  bar,  cited,  that  it  was 
acfjudged  in  this  Court,  in  RngnoliPi  case,  ac- 
cording to  the  opinion  of  Po/^ham,    In  these 

.  two  laist  cases  the  coparcener  is  stated  to  have 
entered  s  and  the  general  rule  is,  that  where 
several  persons  have  a  right,  Bfkd  one  of  them 
enters  generally,  it  shall  be  an  entry  for  all ; 

.  for  entry  generally  shall  always  be  taken  ac- 
cording to  right.  Several  cases  to  this  effect 
will  be  found  in  Viner's  Abridgment,  9  Vin. 
Abr.  457,  tit.  Entrv  F.,  where  several  autho- 
ritles  in  1  Roll's  Abridgment,  740,  are  incor- 
porated.    But  notwithstanding  this  general 

.rule,  the  other  coparcener  was,  in  both  the 
above  mentioned  cases,  taken  to  be  ousted. 
In  the  present  case  there  is  no  evidence  in 

.  what  way  the  defendant  entered  into  the  pre- 

.  mises, — ^whether  it  was  a  general  entry,  or  a 
special  one  for  herself  and  the  other  copar- 
ceners, or  for  herself  alone.  In  the  absence 
of  proof,  it  must  be  intended  to  be  a  general 
entry.  Upon  the  whole  of  this  case,  we  are 
of  opinion  that  a  yerdicl  should  be  entered  for 
the  defendant." 

Rule  absolute  to  enter  a  verdict  for  the  de- 
fendant.—/>00  d.  Read  V.  Tavlar,  2  N.  &  M. 
60S. 
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LAW  OF  WILLS,  EXECUTORS,  &C. 

This  is  intituled,  "  A  BiU  for  the  Amend- 
ment of  the  Laws  with  respect  to  Wills,  and 
to  Executors  and  Administrators.'' 

There  is  no  preamble  to  the  bill.  It  com- 
mences with  the  following : 

Inierpreiatien^  Ciatue. 

1.  lliat  the  words  and  expressions  herein- 
after mentioned,  which  in  their  ordinary  sig- 
nificat  on  have  a  more  confined  or  a  diderent 
meaning,  shall  in  this  act,  except  where  the 
aalore  of  Hke  provision  or  the  context  of  the 


act  shall  exclude  such  construction,  b^  inter- 
preted as  follows ;  (that  is  to  say)  the  word 
''will"  shall  extend  to  a  testament  and  to  a 
codicil,  and  to  an  appointment  by  will,  -or  by 
writing  in  the  nature  of  a  will,  in  exereif^of 
a  power,  and  also  to  a  disposition  by  will  and 
testament  or  devise  of  the  custody  and  tuition 
of  any  child,  by  yirtue  of  an  act  passed  ia  Uie 
twelftn  year  of  the  reign  of  King  Charltsthe 
second,  intituled,  "  An  act  for  taking  away 
the  court  of  wards  and  liveries  and  tenures  in 
capite,  and  by  knights  service  and  nurvevuce, 
and  for  sejttbng  a  revenue  upon  his  Mi^esty 
in  lieu  diereo^"  and  to  any  other  testamen- 
tary dispomtion ;  and  the  words  "real  estate" 
shall  extend  to  manors,  advowsons.  mttsoa- 
ges,  lands,  tithes,  rents  and  beretutamests, 
whether  corporeal  or  incorporeal,  and  whether 
freehold,  customary  freehold,  tenant  ri^ht, 
cilstomary  or  copyhold,  or  of^^any  other  te- 
nure, tenant  right,  customary,  and  to  any 
undivided  share  tliercof,  and  to  any  estate  or 
interest  (other  than  a  chattel  interest)  therein; 
and  the  words  "^personal  estate*'  shjidl  extend 
to  leasehold  estates  and  other  char'^  .liV 
and  also  to  monies,  shares  of  govemit^.r  ^ 
other  funds,  securities  for  money  (no^ 
real  estates),  debts,  choses  in  action, ' 
credits,  goods  and  all  other  personal  prv^nj 
whatsoever,  and  any  share  or  interest  thei^io; 
and  every  word  importing  the  singular  nnmjw 
only  shall  extena  and  be  applied  to  ser^ 
persons  pr  things  as  well  as  one  pi^ison  or 
thing ;  and  every  word  importing  the  mascu- 
line gender  only  shall  extend  tod  be  applied 
to  a  female  as  well  as. a  male. 

Repeal  of  farmer  Statuiee, 

2.  32  Henry  8,  c.  1,  intituled,  '<  The  act 
of  wills,  wards  and  primer  seisins,  whereby 
a  man  may  devise  two  parts  of  his  jand ;"  U 
&  35  H.  8,  c.  6,  intituled,  *'The  bill  con- 
cerning the  explanation  of  wills  i"  10  Cbsa  1, 
s.  2,  C.2.  (L)  mtituled,  "  An  act  how  lands, 
tenements,  &c„  may  be  disposed  by  will  or 
otherwise,  and  concerning  wards  ana  primer 
seisins ;"  s.  6,  6,  12, 19,  ^,  21  and  22,  of  the 
Statute  of  Frauds,  29  Chas.  2,  c.  3,  intitnled, 
*'  An  act  for  prevention  of  frauds  and  peiju- 
ries ;"  7.  Will  3,  c.  12,  intituled,  "  An  set 
for  prevention  of.  frauds  and  peijuries,"  as 
relies  lo  devises  or  bequests  of  lands  or  ten^ 
ments,  or  to  the  revocation  or  alteration  of 
any  devise  in  writing  of  any  lands,  tenemcoti 
or  hereditaments,  or  any  clause  tiiereof,  or  to 
the  devise  of  w  estate  pur  autre  vie,  or  to 
any  uch  estate  oeing  assets,  dr  to  nucupa* 
tive  wills,  or  to  the  repeal,  idtering  or  chaa^- 
ing  of  any  will  in  writings  concerning  soy 
goods  or  chattels,  or  personal  estate,  or  any 
clause,  devise  or  bequest  therdn ;  sec.  14,  or 
4  &  5  Anne>  c.  16,  Intituled, «' An  act  for  the 
amendment  of  the  law  and  the  better  advance 
ment  of  justice,''  6  Anne,  c.  10.  (1.)  intitoled, 
"An  act  for  the  amendment  of  the  law  and 
the  better  advancement  of  justice,"  as  rebtei 
towitoesses.tonttneupativewillsi  somndiof 
14  Geo.  %  c.  20.  (sec.  9.)  intitsM,  •' Aaad 
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U>  amend  tlie  law  concerning  common  reco- 
v«rrie8.  and  to  explain  and  amend  an  act  made 
in  the  twenty-ninth  year  of  the  reiffn  of  King 
Cfaurka  the  second,  intituled,  '.An  act  for 
the  prevention  of  frauds  and  perjuries/"  as 
relates  to  estates  pur  autre  vie ;  25  Geo.  2, 
c.  6,  intituled,  '*  An  act  for  avoiding  and  put- 
ting an  end  to  certain  doubts  and  questions  re- 
lating to  the  attestation  of  wills  and  codicils 
concerning  real  estates  in  that  part  of  Great 
Britain  called  England,  and  in  his  Majesty's 
colonies  and  plantations  in  America,"  except 
<o  far  as  relates  to  his  Majesty's  colonies  and 
plantations  in  America:  25 Geo.  2,  c.  11.  (1.) 
intituled,  "An  act  ror  the  avoiding  ^d 
putting  an  end  to  certain  doubts  and  questions 
relating  to  the  attestations  of  wills  and  codi- 
cils concerning  real  estates  ;**  and  55  Geo.  3, 
c.  192.  intituled,  "  An  act  to  remove  certdn 
difficulties  in  the  disposition  of  copyhold 
estates  by  will,"  shall  L>e  repealed,  except  so 
far  as  the  same  acts  or  any  of  them  respec- 
tively rebte  to  any  wills  or  assets  to  which  this 
act  does  not  extend. 

Propertjf  poising  and  disposaUe  by  fFilL 

3.  That  it  shall  be  lawful  for  every  person 
to  devise,  beqtieath  or  dispose  of,  by  his  will 
executed  in  manner  hereinafter  required,  all 
such  real  estate,  apd  also  (subject  to  the  rights 
and  powers  of  his  executors  or  administra- 
tors) all  such  personal  estate  as  he  shall  be 
entitled  to,  either  at  law  or  in  equity,  except 
any  real  estate  to  which  he  shall  be  entitled 
for  an  estate  tall  or  an  estate  in  quasi  entail, 
and  any  real  or  personal  estate  or  share  thereof 
fo  which  he  shall  be  entitled  as  joint  tenant, 
and  which  may  survive  by  his  death  to  some 
otherperson.  [Stat,  of  Wills,  32  Hen.  8,  c.  1. 
8.  1,  rt-op.  8V] 

4.  That  it  shall  be  lawful  for  every  person 
to  devise,  bequeath  or  dispose  of  by  his  Mfill 
executed  in  manner  hereinafter  required,  any 
such  real  estate  and  personal  estate,  as  herein- 
before are  mentioned,  (except  as  aforesaid) 
to  which  he  may  be  entitled  at  the  time  of  his 
death,  notwithstanding  that  he  mav  become 
entitled  to  the  same  sulaeguenify  to  tne  execu- 
tion of  his  will.  [Prop.  9.J 

6.  That  the  powers  of  disposition  by  will 
hereinbefore  contained,  shall  extend  to  all 
contingent  and  executory  and  other  future  inte^ 
rests  m  any  real  estate  or  personal  estate, 
(except  as  aforesaid)  whether  the  testator  may 
or  may  not  be  ascertained  as  the  person  or 
one  ot  the  persons  in  whom  tlie  same  may 
become  vested,  and  whether  he  may  be  en- 
titled  thereto  under  the  instrument  by  which 
the  same  was  created,  or  under  any  disposi- 
tion thereof  by  deed  or  will :  and  every  person 
to  whom  any  such  interest  or  estate,  or  anv 
part  thereof,  may  be  disposed  of  by  will,  shall 
oe  entitled  to  the  same  interest  or  chance, 
or  such  part  thereof  as  may  be  disposed  of  to 

•  The  bill  refeits  to  the  propositions  con- 
tained in  the  fourth  report  oi  the  real  pro- 
perty commiBuonani^  «ee  App.  L,  0.  vol.  6. 


him,  and  the  same  actions,  luitd  and  remedies 
for  the  same,  as  the  person  originally  entitled 
thereto,  his  heirs,  executors  or  administra- 
tors, i^uld  have  been  entitled  to  if  no  dispo- 
sition thereof  had  been  made :  Provided  tnat 
no  person  shall  be  empowered  by  this  act  to 
dispose  of  any  expectancy  which  he  may  have 
as  heir  or  heir  of  the  body  inheritable  to  any 
real  estate,  or  as  next  of  kin  under  the  sta^ 
tutes  for  the  distribution  of  the  estates  of 
intestates  of  a  person  entitled  to  any  personal 
estate  who  shidl  survive  him,  or  under  any 
deed  which  shall  not  be  executed  in  his  life- 
time, or  under  the  will  of  any  person  who 
shall  survive  him,  (except  under  any  devise 
or  bequest  in  the  will  of  his  parent,  which  in 
pursuance  of  the  provision  hereinafter  coni> 
tained,  shall  not  lapse  by  the-  death  of  such 
person  in  the  lifetime  of  his  parent.)  [Prop.  91 

6.  That  the  powers  of  aisposition  by  will 
hereinbefore  contained  shall  extend  to  all 
such  rifhts  of  entry  for  condition  broken  and 
other  rights  of  entry  and  of  action  or  suit  to 
an^  real  estate  or  personal  estate  as  would  (if 
this  act  had  not  been  made)  have  become 
vested  in  the  heir  or  customary,  heir,  or  exe- 
cutor or  adminbtrator  of  the  testator.  [Pro.  8.1 

7*  That  the  powers  of  disposition  by  wiU 
hereinbefore  contuned,  shall  extend  to  all 
real  estate  of  the  nature  of  customary  freehold ^ 
or  tenant  right,  or  customary  copyhold,  or  of 
any  other  tenure,  notwithstanding  that  in  con- 
sequence  of  the.  want  of  a  custom  to  devise,  or 
to  surrender  to  the  use  of  a  will  or  otherwise • 
the  same  could  not  have  been  disposed  of  by 
will  if  this  act  ha4  not  been  made ;  and  the 
will  by  which  such  disposition  shall  be  made 
shall  be  enrolled  in  the  court  rolls,  or  mano- 
rial books  of  the  lord  of  the  manor,  pr  re- 
puted manor  of  which  such  real  estate  shall 
be  held,  and  the  same  fine,  heriot,  dues, 
duties  and  services  shall  be  paid  and  rendered 
by  the  devisee  as  would  have  been  due  from 
the  customary  heir  in  case  of  the  descent. of 
the  same  real  estate,  and  the  lord  shall  havo 
the  same  remedies  for  recovering  and  enforc- 
ing such  fine,  heriot,  dues,  duties  and  services 
as  he  is  entitled  to  for  enforcing  and  reco- 
vering the  same  against  the  customary  heir  in 
case  of  a  descent.  [Prop.  8.J 

8.  That  the  powers  of  disposition  by  will 
hereinbefore  contained  shall  extend  to  all  real 
estate  of  the  nature  of  customary  freehold,  or 
tenant  right,  or  customary  or  copyhold,  which 
by  the  custom  of  the  manor  oi  which  the 
same  is  bolden,  might  be  surrendered  to  the 
use  of  a  wiU,  notwithstanding  that  the  testator 
shall  not  have  surrendered  the  same  to  the  use 
of  his  will.  [Prop.  8,  and  see  55  G.  3,  c.  192, 
sec.  LI 

9.  That  the  powers  of  disposition  by  will 
hereinbefore  contained,  shall  extend  to  all 
real  estate  of  the  nature  of  customary  free- 
hold, or  tenant  right,  or  customary  or  copy- 
hold, to  which  the  testator,  as  devisee  or 
otherwise,  shsll  have  been  entitled  to  be  ad- 
mitted, notwithstanding  that  he  shall  not  have 
been  admitted  thereto.  [Prop.  8.] 

IQ.  Provided, .  that  where  any  customary 
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freehold  or  tenant  rf^ht,  or  customarf  or 
copyhold  real  estate  might,  by  the  custom  of 
the  manor  of  which  the  same  is  holden,  have 
been  surrendered  to  the  use  of  a  will,  and  the 
testator  shall  not  have  surrendered  the  same 
to  the  use  of  his  will,  no  person  entitled  or 
claiming  to  be  entitled  to  such  real  estate  Inr 
virtue  of  such  will,  shall  be  entitled  to  be  ad- 
mitted to  the  same  real  estate  by  virtue  there- 
of, except  upon  payment  of  all  such  stamp 
duties,  fees  and  sums  of  monev  as  would  have 
been  lawfully  due  and  payable  in  respect  of 
the  surrendering  of  such  real  estate  to  the  use 
of  the  will,  or  in  respect  of  presenting,  regis- 
tering or  enrolling  such  surrender,  if  the  same 
real  estate  had  been  surrendered  to  the  use 
of  the  will  of  such  testator :  Provided  also,  that 
where  the  testator  was  entitled  to  have  been 
admitted  to  such  real  estate,  and  might  if  he 
had  been  so  admitted  thereto  have  surrendered 
the  same  to  the  use  of  his  will,  and  shall  not 
have  been  admitted  thereto*  and  could  not 
without  such  admittance  have  devised  the 
same  real  estate  if  this  act  had  not  been  made, 
no  person  entitled  or  claiming  to  be  entitled 
to  such  real  estate,  in  consequence  of  such 
will,  shall  be  entitled  to  be  admitted  to  the 
same  real  estate  by  virtue  thereof,  except  on 
payment  of  all  such  stamp  duties,  fees,  fine 
and  sums  of  money  as  would  have  been  law- 
fully due  and  payable  in  respect  of  the  ad- 
mittance of  such  testator  to  such  real  estate 
and  also  of  such  stamp  duties,  fees  and  sums 
of  money  as  would  have  been  lawfully  due  and 
payable  in  respect  of  surrendering  such  real 
estate  to  the  use  of  the  will,  or  of  presenting, 
registering  or  enrolling  such  surrender,  had 
the  testator  been  duly  admitted  to  such  real 
estate,  and  afterwards  surrendered  the  same 
to  the  use  of  his  will,  all  which  stamp  duties, 
fees,  fine  or  sums  of  money  due  as  afore- 
said shall  be  paid  in  addition  to  the  stamp 
duties,  fees,  fine  or  sums  of  money  dUe  or 
payable  on  the  admittance  of  such  person  so 
entitled  or  claiming  to  be  entitled  to  the  same 
real  estate  as  aforesud.  [See  55  G.  3,  c.  192, 
sec.  2.] 

1 1 .  That  the  powers  of  disposition  by  will, 
hereinbefore  contained,  shall  extend  to  an 
estate  pur  autre  vie,  whether  there  shall  or 
shall  not  be  any  special  occupant  thereof,  and 
whether  the  same  shall  be  freehold  or  custo- 
mary freehold,  tenant  right,  customary  or 
copyhold,  or  of  any  other  tenure,  and  whether 
the  same  shall  be  a  corporeal  or  an  incorpo- 
real hereditament.  [Stat,  of  Frauds.  29  Ch.  2, 
c.  3,  s.  12,  Prop.  8.1 

12.  That  if  no  disposition  by  will  shall  be 
madeof  anyestate/Dirr  autre  vie  or  ^  freehold  na- 
ture, the  same  shul  be  chargeable  in  the  hands 
of  the  heir,  if  it  shall  come  to  him  by  reason 
of  special  occupancy  as  assets  by  descent,  as 
in  the  case  or  freehold  land  in  fee-simple; 
and  in  case  there  shall  be  no  special  occupant 
of  any  estate  pur  autre  vie,  whether  freehold, 
or  customary  freehold  or  copyhold,  or  of  any 
other  tenure,  and  whether  a  corporeal  or  in- 
corporeal hereditament,  it  shall  go  to  the 
executor  or  administrator  of  the  party  that 
had  the  estate  thereof  by  virtue  of  the  grant  -, 


and  If  the  same  shall  come  lo  the  executor  &f 
administrator,  either  by  reason  of  a  special 
occupancy  or  by  virtue  of  this  act,  it  sludl  be 
assets  in  his  hands,  and  shall  go  and  be  applied 
and  distributed  in  the  same  manner  as  (he  per- 
sonal estate  of  the  testator  or  intestate. — 
[29  Cha.  2,  c.  3,  8.  12 ;  14  G:  2,  c.  20,  s.  9.] 

fTho  cannot  make  a  fFiU. 

13.  Provided,  that  no  will  made  by  any 
person  under  the  age  of  twenig-one  years 
shall  be  valid.    [Prop.  7*] 

14.  Provided,  that  no  will  made  by  any 
married  woman  shall  be  valid  (except  an  ap- 
pointment by  will  in  pursuance  of  a  power  of 
appointment  to  be  exercised  bv  her  mitwith- 
stuuding  her  coverture,  or  a  will  of  real  estate 
or  personal  estate,  to  which  she  may  be  entit- 
led for  her  separate  use,  or  a  will  made  with 
the  consent  of  her  husband  of  personal  estate, 
or  a  will  for  appointing  an  executor  to  a  will 
of  which  she  shall  be  the  executrix.)  [Prop.7-] 

Corporatiom* 

15.  Provided,  that  no  devise  or  other  dispo- 
sition by  will  of  any  real  estate  to  any  body 

Sditic  or  corporate  shall  be  valid.     IM  &  35 
en.  8,  c.  5,  s.  4.] 

Ejvecution  of  WUU. 

16.  That  no  will  shall  be  valid  unless  it  shall 
be  executed  in  manner  hereinafter  mentioned; 
(that  is  to  sav)  it  shall  be  signed  at  the  foot  or 
end  thereof  by  the  testator,  or  by  some  other 
person  in  his  presence  and  by  his  direction, 
and  such  signature  dball  be  made  or  acknow- 
ledged by  the  testator  in  the  presence  of  rw» 
or  more  credible  witnesses  present  at  one 
time,  and  such  witnesses  shall  subscribe  their 
names  to  the  will,  but  no  form  of  attestation 
shall  be  necessary.  [Prop.  1 ;  sec.  5,  of  the 
Statute  of  Frauds.] 

17.  That  no  appointment  made  by  wiU  in 
exercise  of  any  power  shall  be  valid,  unless  the 
same  be  executed  in  manner  hereinbefore  ro> 
quired;  and  every  will  executed  in  manner  here- 
inbefore reouired,  shall  be  a  valid  execution  of 
a  power  ot  appointment  by  will,  notwith- 
standing it  may  nave  been  expressly  required 
that  a  will  made  in  exercise  of  such  power 
shoidd  be  executed  with  some  additional  or 
other  form  of  execution  or  solemnity. — 
[Prop.  6.] 

EsceptionM. 

18.  Provided,  that  any  iMier  being  in  ac- 
tual military  service,  or  any  mariner  or  sea- 
man being  at  sea,  may  dispose  of  his  move- 
ables, wages  and  personal  estate  as  he  might 
have  done  before  the  making  of  this  act. — 
[Prop.  4. ;  sec.  23  of  the  Statute  of  Frauds  ] 

19.  That  this  act  shall  not  preiudice  or  affect 
any  of  the  provisions  containeo  in  11  Geo.  4, 
and  1  Will.  4,  c.  70,  s.  48  to  65,  intituled,  "  An 
act  to  amend  and  consolidate  the  laws  relating* 
to  the  pay  of  the  royal  navy,"  respecting  the 
wills  or  petty  officers  and  seamen  in  the  royal 
navy,  and  non-commissioned  oflicers  of  ma- 
rines and  marines,  so  far  as  relates  lo  their 
wages,  pay,  prise- money,  bounty-money,  and 
allowances  or  other  monies  payable  in  reaped 
of  services  in  his  Majesty's  navy. 
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Publieathn, 
20  That  every   will  executed  in  manner 
hereinbefore  required,  shall  be  valid  without 
any  other  publication  thereof.    [Prop.  5.] 

ff^itnessee, 

21.  That  if  any  person  shall  attest  the  exe- 
cution of  any  wiD  to  whom  any  beneficial  de- 
vise, lef^acy,  estate,  interest,  gift  or  appoint- 
ment of  or  affecting  any  resl  or  personal 
estate  (other  than  and  except  charges  and  di- 
rections for  the  payment  of  any  debt  or  debts) 
shall  be  thereby  given  or  made,  such  devise, 
legacy,  estate,  interest,  gift  or  appointment, 
shall,  so  far  only  as  concerns  such  person  at- 
testing the  execution  of  such  will,  or  any 
person^  duming  under  him,  be  utterly  null 
and  void»  and  such  person  shall  be  admitted 
as  a  witness  to  the  execution  of  such  wiU 
within  the  intent  of  this  act,  notwithstanding 
such  devise,  legacy,  estate.  Interest,  gift  or 
appointment  mentioned  in  such  will.  [Prop.  3. 
26  Geo.  2,  c.  6,  s.  1.] 

22.  That  in  case,  by  any  will,  any  real  or 
personal  estate  is  or  shall  be  charged  with  any 
debt  or  debts,  and  any  creditor  whose  debt  is 
so  charged  hath  attested  or  shall  attest  the  ex- 
ecution  of  such  will,  every  such  creditor,  not- 
withstanding such  charge,  shall  be  admitted 
a  witness  to  the  execution  of  such  will  within 
the  intent  of  this  act.  [Prop.  3.  25  Geo.  2, 
c.  6,  8.  2.] 

23.  That  if  any  person  hath  attested  or  shall 
attest  the  execution  of  any  wiU  to  whom  any 
letsacy  or  bequest  is  or  shall  be  thereby  given, 
and  such  person  before  he  shall  give  his  tes- 
timony concerning  the  execution  of  any  such 
will  shall  have  been  paid  or  have  accepted  or 
released,  or  shall  have  rfftued  to  accept  sucli 
legacy  or  bequest  upon  tender  made  thereof, 
such  person  shall  be  admitted  as  a  witness  to 
the  execution  of  such  will  within  the  intent  of 
this  act,  notwithstanding  such  legacy  or  be- 
quest.   [Prop.  3.    25  Geo.  2,  c.  6,  s.  3.] 

24.  Provided,  that  in  case  of  such  tender 
and  refusal  as  aforesaid,  such  person  shall  in 
nowise  be  entitled  to  such  legacy  or  beuuest, 
but  shall  be  for  ever  afterwaras  barred  there- 
from {  and  in  case  of  such  acceptance  as 
aforesaid,  such  person  shall  retain  to  his  own 
use  the  legacy  or  beouest  which  shall  have 
been  ^  so  paid,  satisfiea  or  accepted,  notwith- 
standing such  will  shall  afterwards  be  adjudged 
or  determined  to  be  void  for  want  of  due  exe- 
cution, or  for  any  other  cause  or  defect  what- 
soever.    [Prop.  3.    25  Geo.  2,  c.  6,  s.  4.] 

25.  That  in  case  any  such  legatee  as  uore- 
sald  who  shall  have  attested  the  execution  of 
any  will  shall  have  died  in  the  lifetime  of  the 
testator,  or  before  he  shall  have  received  or 
released  the  legacv  or  bequest  so  given  to  him 
as  aforesaid,  and  before  he  shall  have  refused 
to  receive  such  legacy  or  bequest,  on  tender 
made  thereof,  such  legatee  shall  be  deemed  a 
le^  witness  to  the  execution  of  such  will 
within  the  intent  of  this  act,  notwithstanding 
such  legacy  or  bequest,  [  Prop.  3.  25  G.  2, 
c.  6,  8,  5.] 

26.  Provided^  that  the  credit  of  every  such 
witness  so  attesting  the  execution  of  any  will 


in  any  of  the  cases  in  this  act  before  mentioned, 
and  all  circumstances  relating  thereto,  shall 
be  subject  to  the  consideration  and  determina- 
tion of  the  Court  and  the  ju^  before  whom 
any  such  witness  shall  be  examined,  or  his  tes- 
timony or  attestation  made  use  of,  or  of  the 
court  of  equity  in  which  the  testimony  or 
attestation  of  any  such  witness  shall  be  made 
use  of,  in  like  manner,  to  all  intents  and  pur* 
poses,  as  the  credit  of  witnesses  in  all  other 
cases  ought  to  be  considered  of  and  determined. 
[Prop.  3.    25  G,  2,  c  6,  s.  6.] 

27.  That  no  person  to  whom  any  beneficial 
estate  interest^  gift  or  appointment  shall  be 
given  or  made  which  is  hereby  enacted  to  be 
null  and  void  as  aforesaid,  or  who  shall  have 
refused  to  receive  any  such  legacy  or  bequest  on 
tender  made  as  aforesud,  and  who  shall  have 
been  examined  as  a  witness  concerning  the 
execution  of  such  will,  shall  after  he  shall  have 
been  so  examined,  demand  or  take  possession 
of  or  receive  any  profits  or  benefit  of  or  from 
any  such  estate,  interest,  gift  or  appointment 
so  given  or  made  to  him  in  or  by  any  such 
will  or  demand,  receive  or  accept  froiii  any 
person  or  persons  whomsoever  any  such  legacy 
or  bequest,  or  any  satisfaction  or  compensa- 
tion for  the  same  in  any  manner  or  under  any 
colour  or  pietence  whatsoever.  [Prop.  3. 
25  G.  2«  c.  6^  8.  70 

[The  remainder  of  the  Bill  consists  of  the 
revocation  and  alteration  of  Wills — ^Rules  for 
their  Construction — Lapsed  Devises —Juris- 
diction in  Equity—Probates  and  Administra- 
tions— ^Executors  and  Administrators,  &c.y 
which  we  shall  fj^ve  in  our  next  number.] 


DISPUTED  DECISIONS. 


CHARGING  IN   EXECUTION. 

To  the  Editor  of  the  Legal  Observer. 

Sir, 
The  following  case  of  Borer  v.  Baker  is  of 
late  occurrence,  and  is  not,  1  think,  unworthy, 
of  insertion  in  your  useful  work. 

It  arose  under  the  Rule  1  H.  T.  2  W.  4, 
§  85^  which  is  as  follows : — "  The  plaintiff 
shall  proceed  to  trial  or  final  judgment  against 
a  prisoner  within  three  terms  inclusive  after 
declaration,  and  shall  cause  the  defendant  to 
be  charged  in  execution  within  two  terms 
inclusive  after  such  trial  or  judgment,  of  which 
the  term  in  or  after  which  the  trial  was  had 
shall  be  reckoned  one." 

At  the  last  Lent  assizes,  Joseph  Borer  ob- 
tained a  verdict  against  John  Baker  for  a  large 
sum  of  money.  On  the  29th  JVIarch,  the  oe- 
fendant  rendered  in  discharge  of  his  bail  to 
the  King's  Bench  Prison.  On  the  2d  April. 
J.  Borer  died,  having  made  his  will,  and  ap- 
pointed two  executors.  Final  judgment  at  the 
suit  of  the  original  plaintifif  (Borer)  was  signed 
on  the  2d  of  May  follomog ;  and  on  the  6th,  a 
tci./a,  was  issued  by  the  executors,  returnable 
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on  the  22d,  the  first  day  of  Trinity  term.  The 
defendant,  on  the  10th  of  May,  took  out  a  sum- 
mons  under  the  above  rule,  for  a  superiedeai 
for  not  being  charged  in  execution  in  Easter 
term;  which  was  discharged  by  Mr.  Justice 
fnUiamt,  be  being  of  opinion  that  the  plauitifTs 
(the  executors)  had  tiLl  the  end  of  Trinity 
term  to  charge  him  in  execution.  The  de- 
fendant,  however,  on  the  23d  of  May,  obtained 
8  rule  nisi  for  the  same  purpose,  which  was 
not  argued  till  the  last  day  of  term ;  and  in 
the  mean  time,  he  not  having  appeared  to  the 
set. /a,,  judgment  was  signed  on  the  28th  of 
May;  and  on  the  12th  of  June  he  was  brought 
up  by  habeas  corpus,  and  remanded  at  the  suit 
of  the  executors.  The  rule  nisi  for  his  dis- 
charge was  made  absolute  on  the  12th  of  June. 
Mr.  Pltttt  was  for  the  plaintiff,  and  Mr.  Man- 
sell  for  the  defendant. 

Now,  Sir,  if  this  be  law,  where  is  the  plain- 
tiff's  security  when  his  debtor  is  a  prisoner? 
The  defendant  agdnst  whom  a  verdict  is  ob- 
tained in  vacation,  may  delay  his  render  till 
the  end  of  the  following  term,  and  then,  by 
the  above  rule,  he  will  be  entitled  to  his  dis- 
charge the  day  after  term,  for  want  of  being 
charged  in  execution  ihai  same  term.  Upon 
this  ground  it  is  clear  that  the  rule  was  not 
intended  to  apply  to  prisoners  who  were  at 
large  at  the  tirpe  of  declaring ;  and  also  that 
no  provision  being  made  for  a  defendant's  vo- 
luntary surrender,  and  so  narrowing  the  time 
allotted  for  each  proceeding  against  him.  But 
further,  if  such  be  not  the  true  construction  of 
the  rule,  yet  as  it  was  made»  as  the  preamble 
expresses,  for  the  purpose  of  making  the  prac- 
tice of  the  three  Courts  uniform,  which  pre- 
Wously  differed,  and  assimilating  the  practice 
of  the  Common  Pleas  and  Exchequer  to  that 
of  the  King's  Bench,  which  was  conformable 
to  the  above  rule,  but  not  to  introduce  a  new 
practice,  it  mast  be  governed  by  the  prior 
cases.  Now  the  case  of  Smith  v.  Jefferys,  6 
T.  R.  776,  is  a  case  decided  on  the  Kule  H. 
26  G.  3,  which  was  the  groundwork  of  the 
present  rule ;  and  that  case,  the  circumstances 
of  which  are  precisely  similar  to  the  one  I  put, 
decided,  that  under  those  circumstances  the 
defendant  would  not  be  supersedable  for  want 
of  being  charged  in  execution,  until  after  the 
end  of  Trini^  term  ;  and  that  such  is  the 
present  received  practice,  may  be  seen  in 
Chitty's  Archbold.  vol.  2,  p.  642. 

On  the  argument  of  the  rule,  these  objec- 
tions were  made ;  but  Lord  Denman  granted 
the  defendant's  rule,  on  account,  as  he  said, 
of  there  being  a  doubt  ui>on  the  subject,  and 
therefore  he  should  determine  in  favor  of  li- 
berty: but.  Sir,  is  not  justice  to  take  prece- 
dence of  mercy?  Ana  is  a  creditor  to  be 
wholly  debarred  (lyscause  of  a  doubt  on  a 
merely  technical  ground)  of  any  remedy 
against  a  fraudulent  debtor,  which  will  be  the 
result  in  this,  as  in  most  cases  of  the  kind  ? 

X.  Y.  Z. 


SELECTIONS 

FROM  CORRESPONDENCE. 

No.  LX. 


ACKNOWLEDGMENT  OF  LEASE  FOR  A  TEAR. 

The  practice  of  making  married  women  ac- 
knowledge both  the  lease  for  a  year  as  well  as 
the  release,  is  one  which  is  likely,  at  some 
future  time,  to  lead  to  an  objection  being 
made  on  the  ground  of  a  lease  for  a  year 
being  found  without  her  acknowledgment. 
1  am  aware  tiiat  the  opinion  of  an  eminent 
conveyancer  has  been  ^ven  on  the  subject, 
stating  it  was  better  she  should  acknowledge 
bo<^.  Such  opinion,  however,  was  only  a 
verbal  one,  and  at  the  time  the  deeds  were 
pr^Hired,  and  she  had  been  made  a  party  to 
both ;  and  therefore  he  conld  do  no  harm  by 
advising  that  which  might  make  the  matter 
more  sure  (if  such  it  did).  The  act  mdces  no 
difference  in  the  rights  of  the  parties ;  and  it 
was  always  admittM  that  the  husband  alone 
might  make  a  tenant  to  the  praeipe^  therefore 
h/oriiori,  he  might  make  a  lease  for  a  year. 
As,  however,  a  rale  of  Trin.  1834,  makes  the 
acknowledgment  of  a  lease  and  release  as  only 
one  acknowledgment,  and  as  the  use  of  the 
lease  for  a  year  is  by  a  bill  of  the  present  ses- 
sion to  be  abolishea,  it  is  perhaps  useless  to 
dwell  longer  on  the  subject. 

L  H.  E. 


SUPERIOR  COURTS, 


Eortr  Ct^ancrllonr  Court 

TRUST  PROPERTY. — MISAPPLICATION  THERE- 
OF  BT  EXECUTORS. 

Ejpeculors  employing  the  estate  ^  ikeir  tes- 
tator  miwed  up  toiih  their  own  monies  im 
carrying  on  a  business,  are  held  linble  to 
account,  not  onlyj^r  the  trust  property  so 
employed,  but  also  for  the  whole  of  the 
profit  made  upon  it. 

The  bill  in  this  case  charged  the  defendants, 
in  their  character  of  executors,  with  having  em. 
ployed,  in  the  carrying  on  of  trade,  the  estate 
of  their  testator  together  with  their  own  cani- 
tal,  and  with  having  made  large  profits  on  tne 
same;  and  it  prayed  for  an  account  of  the 
estate  so  employed,  and  of  the  profits  made 
thereout.  The  Master  of  the  wdls,  before 
whom  the  case  was  heard,  decreed  for  the  ac- 
count. This  was  an  appeal  from  his  Honor's 
decree,  and  the  question  on  it  turned  upon  the 
difficulty  of  separating  the  trust  estate,  and 
profits  made  on  it,  from  the  defendant's  own 
capital. 

^  The  Lord  Chancellor,  having  heard  the  qnes< 
tion  argued,  and  having  taken  time  to  ronsider 
the  points,  now  delivered  his  judgment.  Hia 
Lordship,  after  stating  the  facts,  and  notidag 
the  cases  cited  in  the  argnment,  observed  tiiat 
thereLwera  two  classes  of  eases  i^pficabk  to 
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tlie  misapplication  of  trust  property.  In  one 
class  of  cases,  the  principle  laid  down  was  this; 
W  hen  it  had  been  ascertained  that  trustees,  or 
persons,  who,  in  the  contemplation  of  a  Court 
of  Equity,  stood  in  the  character  of  trustees, 
had  employed  trust  monies  for  purposes  of 
which  they  had  personally  the  benefit,  thev 
were  charjjfed  with  the  repayment  of  sucn 
monies,  and  interest  upon  them,  at  the  rate 
sometimes  of  4/.,  and  sometimes  of  5/.  per  cent. 
There  were  other  cases,  in  which  trustees,  em- 
ploying trust  monies  in  purchases  or  specula- 
tions which  could  be  ascertained,  had  been 
charged  with  the  whole  profit,  where  any  profit 
had  been  made,  and  with  the  whole  loss,  where 
loss  had  been  sustained.  The  present  case 
presented  a  (question  which  had  never  been 
distinctly  decided.  The  rule  which  exacted 
from  trustees  4/.  or  5/.  per  cent,  would  fall 
short  of  the  justice  of  this  case,  and  of  many 
other  cases,  in  which  trustees,  abusing  the  con- 
fidence which  had  been  reposed  in  them,  and 
the  power  with  which  they  were  invested,  had 
sooght  to  make  gains  by  the  employment  of 
monies  not  their  own  property.  The  other  rule 
to  which  he  had  referred,  did  not  apply  to  this 
case,  because  it  was  not  possible  so  to  separate 
the  use  which  the  trustees  had  made  of  the 
trust-monies  from  the  use  they  had  made  of 
their  own.  But  whatever  might  be  the  diffi- 
culty of  pursuing  the  inquiry  and  taking  the 
account,  which  the  rights  of  the  parties  made 
necessary,  the  Court  would  do  its  best  to  get 
over  such  difficulty ;  and  least  of  all  could  that 
argument  prevail  on  which  the  defendant  had 
relied,  that,  because  to  do  justice  might  be 
difficult,  it  therefore  oughi.not  to  be  done.  It 
would  be  in  vain  to  say  that  the  arm  of  the 
Court  was  long  enough  to  reach,  and  stron<c 
enough  to  hold,  the  parties  who  were  brought 
before  it,  if  it  were  not  also  endowed  with  an 
exquisiieness  of  touch  which  would  enable  it 
to  discriminate  and  distinguish  all  the  intrica- 
cies of  an  account  made  up  of  such  particulars 
as  this.  To  admit  such  a  proposition  would 
be  to  admit  that  trustees  who  had  abused  their 
trust  vere  entitled  to  the  benefit  of  all  the  pains 
they  had  taken  to  elude  the  reach  of  justice. 
His  Lordship  said  he  was  convinced,  upon  the 
authority  of  the  decided  cases,  but  still  more 
upon  principle,  that  the  defendants  were  bounid 
to  account  for  all  the  profits  they  had  made,  in 
the  manner  directed  by  the  decree,  which  his 
Lordship  therefore  affirmed ;  but  as  this  was 
the  first  case  in  which  the  point  in  question 
had  been  decided,  he  should  not  direct  costs 
of  the  appeal.  Docker  v.  Stone  and  others,  at 
Westminster,  April  22, 1834. 


[Before  the  four  Judges.] 

ORDER     07     REMOVAL.  —  APPEAL.  —  AMEND- 
MENT.— SESSIONS. 

//  seems  that  the  sessions  are  bound  to  amend 

an  error  in  point  of  form  in  an  order  of 

removal. 

The  parish  of  Bingley  consists  of  several 

townships,  of  which  Bingley  is  one ;  but  there 


are  no  overseers  of  that  township,  the  parish 
muntaining  its  poor  altogether.  An  order  of 
removal  was  directed  to  the  overseers  of  the 
poor  of  the  township  of  Bingley,  and  it  found 
Its  way  to  the  overseers  of  the  parish,  and  they 
appealed.'  The  case  did  not  state  at  what  time 
the  objection  was  taken  to  the  order ;  but  it 
was  asserted,  that  it  was  after  the  merits  were 
entered  into;  and  it  was  also  asserted,  that 
the  settlement  was  clearly  proved  in  the  town- 
ship. 

fFrangham. — ^The  sessions  can  only  amend 
before  entering  into  the  merits ;  6  G.  2,  c.  19. 
The  objection  therefore  came  too  lute,  as  it 
prevented  the  sessions  from  amending,  which 
they  might  otherwise  have  done.  The  appel- 
lants are  estopped  from  denying  that  the  order 
is  properly  directed,  after  having  received  the 
pauper,  and  appealed  against  the  order. 

Starkle  ana  H.  HHdyard,  contrJ. — The  re- 
spondents ought  to  have  applied  to  the  sessions 
to  amend.  It  does  not  appear  in  the  case 
when  the  objection  was  taken.  It  is  quite 
clear,  that  where  a  large  district  supports  its 
own  poor,  a  removal  to  a  small  district  within 
it  cannot  be  supported.  The  removal  must 
be  made  to  some  place  supporting  its  own 
poor.  An  indictment  cannot  be  maintained 
agrtinst  a  smaller  district  than  a  parish  for 
non-repair. 

*  Car,  a'h.  vult. 

The  Court  held,  that  the  sessions  ought  to 
have  amended,  and  sent  it  back  to  them  to  do 
so,  by  substituting  "  parish  "  for  •*  township." 

Rea  v.  Bingley,  T.  T.  1833.     K.  B.  F.  J. 


Hing'iT  Hencli  ^rsctice  Court 

PRISONER. — ADMISSION  TO  BAIL. — PROOF  OF 

POVERTY. 

The  Court,  from  the  facts  of  the  case,  will 
infer  the  poverty  of  a  prisoner  applying  to 
be  bailed  before  a  magistrate  in  the  cpun' 
try,  leithout  a  special  affidavit. 

This  was  a  motion  for  a  certiorari,  and  a 
rule  to  shew  cause  why  the  defendant  in  this 
case,  should  not  be  admitted  to  bail  before  a 
magistrate  in  the  country,  on  a  charge  of 
manslaughter.  It  was  admitted  on  the  part  of 
the  counsel  making  the  application,  that  there 
was  no  affidavit  specifically  stating  the  poverty 
of  the  defendant,  but  it  appeared  clearly  from 
the  affidavits  produced  in  support  of  it,  that  he 
was  in  an  humble  station  or  life,  and  that  the 
expense  of  bringing  himself  to  town  on  a 
habeas  corpus  in  6nier  to  be  bailed  before  the 
Court,  would  be  much  more  than  he  could 
bear. 

Parke,  J. — ^There  need  not  be  an  affidavit 
made  specially  for  the  purpose  of  proving  the 
defendant's  poverty,  if  it  is  clear  from  the 
other  facts  of  the  case  that  he  is  poor,  and 
cannot  afford  the  expense  of  being  brought  up 
to  London  to  be  bailed. 

Certiorari  and  rule  nisi  accordingly. — Resf 
V.  Booker,  H.  T.  1834.    K.  B.  P.  C. 
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PBISONBB.^INDORSKMBMT  OH  HABEAS   COR- 
PUS AD  SATISFACIENDUM. — LACHES. 

li  is  too  late,  after  the  lapse  often  years,  for 
a  prisoner  to  avail  himself  of  an  objection 
that  the  number-roll  is  not  indorsed  on  a 
habeas  corpus  ad  aatisfaciendum,  on  which 
he  is  charged  in  execution. 

This  was  a  motion  for  a  rule  to  shew  cause 
why  the  defendant  should  not  be  discharged 
out  of  custody,  on  the  ground  that  the  habeas 
corpus  ad  satisfftciendum  on  which  he  was 
charged  in  execution  was  not  indorsed  with 
the  number  roll.  A  judgment  was  obtained 
ai^inst  the  defendant  in  the  year  1811.  In 
the  year  1824,  that  judgment  was  revived  by 
sci,fa,,  and  a  habeas  corpus  ad  satisfaciendum 
issued,  and  on  it  the  defendant  charged  in 
execution.  The  number  roll  was  not  indorsed 
on  that  writ,  pursuant  to  the  directions  of  the 
rule  of  Court. 

Parhe,  J.  said,  that  as  the  defendant  had 
acquiesced  for  ten  yearn,  it  was  too  late  to 
take  that  objection,  although  it  might  have 
been  a  fatal  one  if  taken  in  proper  time. 

Rule  refused. — tFilson  v.  Bacon  and  others, 
H.T.  1834.    K.  B.  P.C. 
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AMBNDMENTS     IN   THE     CENTBAL    CBIMIKAL 

COURT    BILL. 

Power  by  order  in  Council  to  appoint  tlie 
places  of  confinement  for  prisoners.  Clause 
A. 

The  Penitentiary  at  Millbank  to  be  cod- 
sidered  one  of  the  prisons  under  the  act. 
Clause  E. 

Persons  sentenced  to  imprisonment  be« 
yond  the  limits  of  this  act  may  be  removed 
to  the  Penitentiary,  Millbank.     Clause  B. 

The  regulations  in  all  Penitentiary  Acti 
shall  apply  to  prisoners  confined  there  by 
authority  of  this  act.     Clause  C. 

Power  to  order  payment  of  expenses  to 
prosecutors  and  witnesses.     Clause  F. 

No  bill  of  indictment  to  be  presented  to 
the  Grand  Jury»  unless  the  prosecutor  has 
been  bound  by  recognizance.     Clause  D. 

The  4  G.  4,  c.  18,  enabling  Courts  to 
abstain  from  pronouncing  Sentence  of  Death 
in  certain  capital  felonies,  is  extended  to  the 
Court  erected  under  this  act. 


AMENDMENTS    IN    BEOISTBB    OP    BIBTHS, 
DEATHS,  AND   MABBIAGES  BILL. 

Deputy  Registrars  to  be  appointed  by 
Commissioners  of  Land  and  Assessed  IVazes^ 
Clause  A. 

Appointments  to  be  exempt  from  Stamp 
duties.     Clause  C. 

All  Books,  &c.  to  be  transferred  on  re- 
moval of  Reg^ter.     Clause  B. 

The  parent,  or  person  present  at  the 
birth,  or  the  oceupier  of  the  house,  is  re- 
quired  to  give  the  particulars  of  the  birtlw 
so  fi&r  as  known.     Clause  D. 

Children  bom  at  sea  may  be  registered 
on  the  arrival  of  the  vessel.     Clause  £. 
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The  next  of  kin,  or  other  person  present 
tit  the  time  of  death,  or  the  occupier  of  the 
house,  Lb  required  to  give  particulars  of  the 
deHth,  so  &r  as  known.     Clause  F. 

Persons  dying  at  sea  may  be  registered 
on  the  arrival  of  the  vessel.     Clause  O', 

Marriage  Register  Books  to  be  kept  and 
preserved  by  persons  authorized  to  solemnize 
marriages,  and  counterparts  thereof  to  be 
transmitted  to  the  Comnussioners  of  Stamps 
aud  Taxes.     Clause  I. 

The  Rights  of  Clergymen  of  the  Church 
of  England  are  reserved.     Clause  K. 


kbw  begvlation  at  the  accouhtant 
okvsral's  office  in  chancery. 

It  is  notified  in  the  Hall  of  the  Incorpo- 
rated Law  Society,  that  the  Committee  of 
Management,  having  represented  to  the 
Accountant  General  of  the  Court  of  Chan- 
cery the  advantage  which  would  often  ac- 
crue to  suitors,  if  private  sales  and  purchases 
of  stock,  in  trust  in  his  name,  could  be  made 
immediately  after  the  dividends  became 
payable,  and  before  the  funds  open  for 
public  transfers,  the  Accountant- General 
has  been  pleased  to  signify  that  he  will  in 
future  make  such  sales  and  purchases  on 
the  parties  paying  the  usual  fee  of  2«.  6rf. 
for  the  private  transfer. 


JUnOBS'  CHAMBEES,  BBCOBD  OFFICE,  &C. 

Notice  has  been  given  by  Lord  Duncan- 
non,  that  he  will  move  on  Monday  next  for 
leave  to  bring  in  a  Bill  to  empower  the 
Commissioners  of  Woods  and  Forests  to 
erect  a  general  Record  Office,  and  to  em- 
power the  Society  of  Serjeants'  Inn  to  build 
new  Chambers  for  the  Judges,  and  for 
other  purposes* 


THE  LORD  CHANCELLOR  AND  THE 
PROCEEDINGS  IN  "  SOLARTE  v. 
PALMER." 


7b  the  Editor  of  the  Legal  Observer. 
Sir, 
Although  a  mere  perusal  of  the  reported 
speeches  of  the  Lord  Chancellor  would  be 
sufficient  to  place  this  question  in  its  proper 
light,  and  shew  that  his  Lordship  had  cast 
an  imputation,  not  at  all  warranted  by  the 
circumstances  of  the  case,  upon  the  counsel 
and  solicitors  in  the  cause,  which,  had  they 
been  men  of  less  eminence  in  the  profession 
would  have  inevitably  caused  their  ruin; 
yet  as  your  correspondent  "  Censor"  does 
not  so  view  it,  and  has  again  revived  the 


subject;  I  take  the  liberty  of  sending  you  an 
answer  to  his, observations. 

In  his  first  paragraph  he  affects  to  assume 
that  it  has  been  erroneously  insinuated  that 
the  Lord  Chancellor  advised  the  appeal  in 
question,  and  that  this  noble  individual  is 
really  an  injured  party  in  the  minds  of  all 
except  professional  men.  This  assumption 
is  by  no  means  correct ;  for  if  we  are  to 
believe  the  evidence  of  Sir  James  Scarlett 
and  Mr.  Pollock,  and  the  Lord  Chancellor's 
own  admissions,  he  did  concur  in  advising 
the  appeal  upon  the  merits  of  the  particular 
case ;  and  this  is  really  the  point  at  issue* 
and  not  whether  he  advised  the  appeal  from 
the  Exchequer  Chamber ;  for  that  is  merely 
an  after-thought,  which  I  presume  some 
one  incautiously  suggested,  to  get  his  Lord* 
ship  out  of  the  awkward  position  in  which 
he  was  placed.  And,  Sir,  if  we  turn  to  the 
reasons  given  by  his  Lordship,  in  delivering 
his  judgment  against  the  appellants,  he 
does  not  once  advert  to  the  circumstance 
of  the  case  having  been  decided  in  the  Ex- 
chequer Chamber,  but  confined  himself 
wholly  and  solely  in  condemning  the  appeal, 
to  the  merits  of  the  case.  Thus,  in  1834 
we  have  his  Lordship  declaring  that  he 
never  saw  a  case  more  free  from  doubt — that 
it  was  a  clear  and  established  point  of  law 
that  a  mere  demand  of  payment  did  not 
amount  to  a  notice  of  a  bill  being  disho- 
noured— pronouncing  a  severe,  anathema 
against  the  individucds  who  could  entertain 
a  doubt  upon  the  point — when  in  1828,  he 
himself  concurred  in  tendering  a  bill  of 
exceptions  to  Lord  Tenterden  upon  the 
very  point. 

I  might  observe,  further,  that  if  the  blame 
his  Lordship  cast  upon  the  parties  was  for 
carrying  the  appeal  from  the  Exchequer 
Chamber  to  the  House  of  Lords,  it  would 
equally  attach  to  all  cases  which  go  to  the 
House  of  Lords  from  that  Court,  and  not 
to  the  particular  case  singled  out  by  his 
Lordship. 

With  regard  to  the  observation,  that  un- 
der the  circumstances  an  appeal  to  the 
House  of  Lords  is  unparalelled,  except  for 
the  purpose  of  delay,  your  correspondent 
surely  cannot  be  in  earnest ;  for  even  Lord 
Denman  (the  Lord  Chancellor's  particular 
friend)  admitted  in  his  speech  that  the  case 
might  be  decided  either  way ;  and  I  think 
I  am  correct  in  supposing  tiiat  the  Judges 
in  the  Exchequer  Chamber  might  not  have 
felt  warranted  in  overruling  the  case  of 
Hartley  v.  Case,  and  that  it  was  therefore  to 
the  House  of  Lords  that  Lord  Tenterden 
alluded  when  he  spoke  of  the  highest  tri- 
bunal. 
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A&  to  the  statement  that  the  opinions  of 
Sir  James  Scarlett  and  Mr.  Pollock  are  of 
no  weight,  because  they  want  the  main 
characteristic  of  the  advice  of  counsel,  I 
think  every  candid  mind  must  admit  that 
the  manner  in  which  they  were  given  is 
quite  sufficient  to  relieve  the  parties  con- 
cerned from  any  odium  which  may  have 
been  thrown  upon  them  by  the  Noble 
Judge.  Fiat  Justitxa. 


ANSWERS  TO  QUERIES. 


Cammaii  iLafo. 

HUSBAND.— 'SBPARATION. — VECBSSARIE8. 

P.  176. 

If  a  wife  live  apart  from  her  husband  against 
his  assent,  although  in  pursuance  of  a  deed  of 
separation,  and  under  such  circumstances  he 
covenants  to  pay  a  certain  sum  for  her  benefit, 
he  will  only  be  liable  for  that  sum,  and  no. 
more;  although  a  jury  might  be  persuaded  to 
give  more  as  necessaries.  This  will  be  found 
laid  down  by  Mr.  Justice  Bayley,  in  6  B.  &  C. 
213.  This  must  lead  to  the  conclusion,  that  in 
no  case  a  tradesman  is  safe  in  supplying  a 
female,  where  he  is  in  ignorance  of  ner  situa- 
tion; for  if  she  states  herself  to  be  single,  he  will 
be  the  loser  by  her  word>  if  it  turns  out  she  was 
living  separate  from  her  husband  against  his 
assent,  if,  on  the  contrary,  she  oe  living 
apart,  with  his  assent,  in  pursuance  of  a  sepa- 
ration deed,  in  such  case  I  conceive  the  hus- 
band primd  facie  liable  for  necessaries,  even 
beyond  the  amount  covenanted  to  be  paid, 
otherwise  there  would  be  no  use  inserting  the 
covenant  on  the  part  of  the  trustee  to  indem- 
nify the  husband  a^inst  the  wife's  debts  (the 
consideration  on  which  these  deeds  are  founded, 
and  which  I  have  assumed  exists  in  this  case). 
See  per  Heath,  J.  2  N.  R.  157 ;  and  Nurse 
V.  Craig 1 2  N.  R.  148.  The  notice  in  the  paper 
is  matter  for  a  jury ;  and  as  regards  the  know- 
ing  or  not  knowing  whether  she  was  married, 
it  makes  no  difference.  All  depends  upon  the 
question  asked  by  the  tradesman.  If  a  true 
answer  be  given,  ne  is  immediately  aide  to  as- 
certain whether  he  trusts  the  husband  or  a 
trustee.  If  a  false  one  be  ^ven,  he,  unfor- 
tunatelyt  I  think,  must  suffer. 

I.  H.  E. 


QUERIES. 


bxecotor's  debt.    p.  176. 

This  case  does  not  state  sufficient;  as  al- 
though a  party  might  refuse  to  act  as  trustee, 
still  he  mi^ht  prove  as  executor,  and  free  him- 
self from  the  debt  owing  to  the  testator  at  law, 
by  proving  the  will.  Supposing,  however,  that 
he  did  prove,  in  equity  an  executor  is  liable, 
not  only  in  favour  of  a  residuary  legatee; 
Brown  V.  Selwin,  For.  240 ;  but  even  for  the 
next  of  kin ;  Carey  v.  Godinge,'3  B.  C.  C.  1 10 ; 
and  therefore  a  portion  for  a  special  trust. 

I.  H.  E. 


9.afD  of  9^opertfi  «Ur  Cnnhtjuaxutttg, 

TENANT  FOR  LIFE. — ^MOETGAOE. 

A,,  tenant  for  life,  remainder  to  B.  in  fee. 
When  A.  took  possession  of  the  estates  (free- 
holds) he  paid  off  a  prior  mortgage  (in  fee)  on 
the  same  estates  for  6CX)/.  nia  A.  any  claim 
upon  the  estates  for  the  sud  600/.  ?  and  can 
a.,  the  remainder-man,  dispose  of  his  iaierest 
in  the  estates  free  of  the  said  mortgage  ? 

T.  W.  H. 


LBYTINO  FINE. — ^HBIBS. 

A.  B,  covenants  for  himself  and  C,  />.,  his 
wife,  with  D,  E.,  his  heirs  and  assigns,  to  levy 
a  fine  to  />.  E,  and  his  heirs,  of  certun  pre- 
mises ;  which  fine  is  to  enure  to  the  use  of  the 
said  A.  B,  and  his  heirs.  Z>.  E,  dies  before 
the  fine  is  levied.  Can  A.  B.  be  compelled  to 
levy  the  fine  to  the  heirs  of  Z>.  E.,  notwith* 
standing  the  death  of  the  latter? 

D.H. 


LEASE  .—TRUSTEE. 

A,,  having  an  estate  per  autre  vie,  grants  to 
B,  an  absolute  term  of  twenty-one  years; 
during  the  term  the  cestui  que  vie  dies.  C 
obtains  from  the  freeholder  a  lease  for  life  of 
the  same  estate.  Can  C,  by  taking  from  A. 
an  assignment  of  the  counterpart  of  the  under- 
lease, or  by  any  and  what  means,  obtain  the 
benefit  of  the  underlease,  and  of  the  covenants 


entered  into  by  B,  therein? 


M. 


raE  EDITOR'S  LETTER  BOX. 


We  shall  be  prepared  with  a  General  Index 
to  this  Work  at  the  conclusion  of  the  Tenth 
Volume,  including  the  two  Volumes  of  the 
Monthly  Record.  The  continuation  of  the 
latter  Work  is  comprised  in  our  Monthly  Sup- 
plements. 

The  quaere  of  K.  L.  is,  as  he  says,  "  a  simple 
sort  of  one :"  if  banns  have  been  published, 
the  marriage  cannot  be  dissolved. 

Country  Perpetual  Commissioner, — Henry 
Offord,  Hadleigh,  Suffolk. 

The  List  of  Law  Promotions  will  be  given  in 
the  Supplement  for  the  Month. 

The  letter  of  "  A  Moderate  RefonuCT," 
shall  be  inserted  at  the  first  opportanity. 

The  Queries  and  Answers  of  "  Attomatus  ;'* 
I.E.;  "Omega;"  "Observator;"  S.  W.: 
"  Halifaxiensis ;"  and  **  Harpocnttes,"  have 
been  received. 

We  will  consider  the  letters  of  J.  W — t, 
but  apprehend  that  it  will  not  be  consistent 
with  the  nature  of  this  work  to  insert  them. 
We  shall,  however,  gladly  assist  him  in  any 
way  in  our  power. 

Errata. — P.  LS'2,  second  column,  line  9,  for 
*' fourteenth  list,"  read  ** fourteen  tistsJ* 
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QaoA  magis  ad  nob 


Peitinei|  et  neacire  malam  eat,  agitamua* 


HoftAT. 


THE  LORD  CHANCELLOR  AND  THE 
LATE  CHANGES  IN  THE  ADMI- 
NISTRATION. 


It  has  Blwa3r8  been  a  part  of  our  duty  to  re- 
cord every  event  connected  with  our  pro- 
fei<aion,  and  it  is  now  neceasarj  for  U8  to 
mention  that  Lord  Brougham  stiU  continues 
Lord  Chancellor.  A  change  has  been  made 
in  the  head  of  the  administration ;  the  Pre- 
mier has  resigned ;  but  in  the  words  of  the 
noble  and  learned  lord,  *'  he  has  tendered 
no  resignation."  The  connection  which 
these  circumstances  have  on  the  politics  of 
the  day  it  is  not  our  business  to  trace  or 
consider;  and  so  long. as  the  point  re- 
mained in  the  slightest  degree  unsettled  we 
abstained  from  any  allusion  to  it;  but  as  it 
seems  certain  that  the  present  Lord  Chan- 
cellor will  hold  the  seals  for  we  know  not 
what  length  of  time,  we  shall  offer  some 
few  remarks  on  the  relation  which  this  fact 
has  on  the  profession. 

Lord  Brougham  has  now  been  in  office 
for  nearly  four  years,  and  during  that 
period  he  has  certainly  contrived  to  render 
himself  highly  unpopular  with  the  pro- 
fession of  which  he  is  the  head.  If  this 
were  stated  and  no  reason  could  be  given 
for  it,  it  might  be  in  his  favour  with  the 
public.  Here  is  a  man,  it  might  be  said, 
who  having  determined  to  purge  the  law  of 
all  its  abuses,  and  having  proeeedbd  in  this 
good  work  to  a  certain  length,  is  neces- 
sarily opposed  and  hated  by  t^e  persons  in- 
terested in  preserving  it  in  its  original  state. 
This,  we  say,  might  be  the  remark  which 
any  disinterested  person  might  make,  on  its 
being  stated  to  him  that  the  l<ord  Chan- 
cellor was  unpopular  with  his  own  profession ; 

ito.ccxvii.  1 


but  how  is  it  that  other  Judges  who  have  in 
fact  done  much  more  in  the  reformation  of 
the  abuses  of  the  law  than  he,  have  not  in- 
curred a  similar  odium  ?  The  Law  Amend- 
ment Act  has  introduced  changes  much 
more  extensive,  so  far  as  the  profits  of  the 
profession  are  concerned,  than  any  measure 
which  the  Chancellor  has  carried  through. 
Yet  we  do  not  find  Mr.  Justice  James  Parke, 
to  whom  the  act  is  mainly  to  be  attributed, 
a  whit  the  less  liked  or  respected  in  his 
profession.  The  recent  scale  of  Common 
Law  Costs  has  made  a  most  serious  dimi- 
nution in  the  emoluments  of  lawyers ;  yet 
we  do  not  find  any  personal  feeling  existing 
in  the  profession  against  Chief  Justice  Tin- 
dal  or  Lord  Lyndhurst,  or  any  other  learned 
Jndge,  who  sanctioned  and  enforced  that 
scale.  A  disinterested  person  therefore  on 
examination  would  find,  that  it  is  not  be- 
cause Lord  Brougham  is  a  Law  Reformer 
that  he  is  universidly  disliked  in  his  own 
profession. 

Such  a  person  moreover  would  find  that 
the  Lord  Cha[nceIlor,  since  he  has  been  in 
ofiice,  although  he  has  talked  a  great  deal 
of  reforming  the  abuses  of  the  law,  has  in 
fact  done  very  little  in  the  matter,  and 
originated  scarcely  any  thing,  llie  prin- 
cipal act,  the  Chancery  Regulation  Aot, 
which  was  only  passed  last  session,  is 
founded  almost  entirely  on  the  report  'of 
the  Chancery  Commissioners.  The  Lunacy 
Act,  which  has  not  been  carried  into  effect 
in  practice,  was  introduced  by  Lord  Lynd- 
hurst ;  the  useful  part  of  the  Bankruptcy 
Court  Act  was  long  ago  proposed  by  Mr. 
Montagu  and  others,  although  we  admit  the 
Court  ofjReview  is  entirely  tlie  Chancellor's. 

These  are  the  only  measures  to  which  his 
lordship  can  lay  claun,  and  therefore  it  wiU 
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be  seen  that  he  has  in  fieict  done  very  little 
indeed  in  the  work  of  reforming  the  law. 
His  adherents^.' indeed  boast  that  he  has 
abolished  certain  sinecure  offices  in  the 
Court  of  Chancery ;  but  for  this,  as  appears 
in  the  preamble  of  the  act  for  aboUshing 
them,  he  has  received  compensation  by 
havnig  an  additional  1000/.  a  year,  added, 
to  lis  retiring  salary.  Thid  was  a  mere  mat- 
ter of  bargain.  Former  Chancellors  chose  to 
provide  for  their  relations  by  means  of  these 
offices ;  the  present  Chancellor  chose  to  seU 
them  to  the  country  for  an  additional  re- 
tiring salary  for  himself;  it  cannot  therefore 
be  made  a  matter  of  praise  to  Lord  Broug- 
ham, that  in  this  instance  he  preferred  him- 
self to  his  own  relations. 

Besides  these  measures  which  have  been 
carried  through,  LordBrougham  has  from  time 
to  time  proposed  the  Local  Courts  Bill,  which 
he  holds  up  as  a  panacea  for  all  the  ilk  of  the 
state.      Having    already    obtained    more 

*  patronage  than  was  ever  given  to  a  Lord 
ChanceUor  in  ihe  same  space  of  time,  he 
proposes  a  measure  which  will  give  him 
more  than  was  ever  enjoyed  by  a  Lord 
Chancellor  in  a  life  time.    And  this  com- 

•  pletes  tiie  achievements  of  the  present  Lord 
Chancellor  as  a  law  reformer. 

Why  then,  it  would  be  asked,  if  it  be  not 
on  account  of  the  alterations  introduced  in 
the  law,  why  is  it  that  the  Chancellor  is  dis- 
liked by  the  legal  profession  ?  The  answer 
we  believe  to  be  a  perfectly  simple  one.  It 
is  because  the  Lord  Chancellor,  since  he  ac- 
cepted office,  in  public  and  in  private,,  in  the 
House  of  Lords  and  in  the  Court  of  Chan- 
eery,  as  a  legislator  and  as  a  judge,  has  lost 
no  opportunity  of  speaking  ill  of  his  own 
'  profession  in  all  its  branches.  To  render 
himself  popular  with  the  country,  and  thus 
to  retain  lus  office,  he  has  shevm  himself 
willing  to  depreciate  the  members  of  the 
class  to  which  he  beloi^gs.  The  bench,  the 
bar,  and  the  general  practitioner,  have  been 
alike  the  subject  of  his  attack  ;  he  has  gone 
out  of  the  way  to  lower  in  public  estimation, 
not  the  individual  members  who  may  have 
erred,  but  the  whole  body;  he  has  con- 
founded the  innocent  with  the  guilty ;  he 
has  made  the  fieralt  of  any  one  member  the 
ground  work  of  an  atteick  on  the  whole 
class;  to  this  he  has  devoted  his  whole 
energies  and  talents;  his  great  powers  of 
irony  and  sarcasm,  of  banter  and  of  lan- 
guage have  been  constantly  directed  to  this 
o'ject. 

Can  it  be  wondered  at  then  that  he  is 
unpopular  with  his  own  profession  ?  If  he, 
their  proper  head  and  defender,  declares 


open  war  with  them,  and  avails  hirosdf  of 
Ms  assumed  situation  to  SItack  and  revile 
them,  can  any  surprise  be  sbevm  thatbe  has 
obtained  the  dislike  of  the  members  of  his 
own  body  ?  Were  his  censures  founded  in 
truth,  frx>m  his  mouth  they  would  be 
unbecoming;  but  being  untrue,  they  only 
acquire  consequence  in  being  uttered  b j 
a  person  holding  his  lordship's  situatiaEU 
Suppose  that  the  Duke  of  Wellington,  In- 
st^ of  being  on  every  occasion  the  cham- 
pion and  defender  oi  the  army,  'were 
openly  to  accuse  it  of  cowardice  and  want  of 
discipline,  and  to  impute  the  worst  motives 
for  its  most  ordinary  actions,  could  he  ex* 
pect  to  retain  the  affection  and  veneration  of 
the  soldier?  .  If  the  head  of  any  other 
body  in  the  state  were  opeikly  to  attack  it 
in  unmeasured  language,  it  must  be  at  tiie 
forfeit  of  its  respect  and  esteem.  It  is  not 
therefore  to  be  wondered  at,  that  the  pre- 
sent Lord  Chancellor  is  disliked  by  his  own 
profession.  They  are. willing  to  submit 
to  all  just  reforms;  they  are  anxious  to 
assist  in  abolishing  all  abuses ;  but  they  are 
npt  content  to  submit  to  constant  and 
unvaried  attack  from  the  head  of  their  own 
body ;  they  are  not  content  to  be  made  the 
sacrifice  to  ambitious  schemes,  equidlj  in- 
jurious to  the  public  as  to  the  profession. 

It  may  be  that  jthe  Loi^  ChanceDor 
despises  the  men^bers  of  his  own-  fuo* 
fession ;  that  he  is  cardesa  of  their  Agloax. 
If  he  be  so,  he  is  the  first  Chancellor  ^mo  was 
ever  so.  It  has  always  hitherto  been  the 
pride  of  this  high  officer  to  enjoy  the  Jtrnpest 
and  esteem  of  his  ovm  profesnon ;  withoat 
it  he  is  of  little  importance  in  the, state, 
and  Lord  Brougham  may  find  this  too  late. 
If  we  do  not  greatly  mistake,  the  country  b 
already  beginning  to  withdraw  its  oon- 
fidence  ftom  him ;  and  he  will  then  have 
nothing  to  frdl  back  upon.  Deeply  tihere- 
fore.do  we  hope  that  he  will  take  wamii^ 
by  what  we  now  say,  and  that  he  wfll 
at  once  abandon  the  visionary  sehemes 
which  are  coupled  with  his  name,  and 
never,  again  renew  the  bearing  whidi  he 
has  hitherto  held  towards  the  professuMU 

RBVIEW. 

A  Practical  JVeatiee  <m  Medical  /ariqprv- 
dmce,  wUh  to  muck  of  Anatcmf^  Pkf" 
sidogy.  Pathology,  and  the  Practice  o^ 
Medicme  and  Surgery  ^  ns  are  eeaemHal  Is 
be  known  by  JUlmbere  of  ParUaauni, 
Lawyers,  Coromi^,  Magietratea,  Ogicen 
is  the  Army  and  Navy,  mid  jmomU  Gem- 
tlemen}  tmi  (dt  the  Lam  relating  tn 
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MeAxd  Praciitionere ;  with  Explanatory 
Piates,  by  J.  Ghitty,  Esq.,  Barrister  at 
Lam.     Psstt  I.     London,  Sold  by  Henry 
•    Butterworth.     1834. 

Mrdical  Jurispbvdkncb,  though  a  proper 
subject  for  the  study  of  the  lawyer,  has 
hitherto  been  but  casually  and  superficifilly 
treated,  and  in  general  it  has  fallen  into  the 
hands  of  medical,  rather  than  legal,  writers. 
The  laiger  part  of  the  matter,  'indeed, 
belongs  strictly  to  the  medical  profession ; — 
on  the  sciences  connected  with  which  there 
is  no  want  of  sufficient  treatises  by  eminent 
authors ;  but  a  work  which  should  comprise 
whatever  in  Physiology  and  Anatomy,  or  in 
Chemistry  and  Medicine,  bore  on  the 
administration^  of  justice,  or  might  col- 
laterally assist  the  accomplished  lawyer, 
was  a  desideratum  in  legal  literature. 

The  honour  of  rendering  service  to  hb 
profession  by  supplying  this  want,  has  been 
achieved  by  Mr.  Chitty,  who  altiliough  he 
has  contributed  as  largely  to  our  stock 
of  standard  works  in  the  law  as  any  living 
writer,  has  found  leisure  in  his  retirement 
from  active  practice  at  the  bar,  to  devote 
his  attention  to  a  work  of  the  magnitude  of 
that  before  us,  including  not  only  Medical 
Juriqirudence  in  the  usual  acceptation  of 
that  department  of  science,  but  all  the 
several  subjects  with  which  it  is  in  any 
reape^  connected.  Our  author  mdi  id- 
ditiona&y^  fitted  for  his  task  by  having 
originally  studied  these  subjects,  with  a 
view  to  practise  as  a  physician,  until 
Lord  Erskine,  who  was  intimate  with 
the  fiUher  of  Mr.  Chitty,  persuaded  him  to 
fthange  his  profession  for  the  law. 

IVsctical  lawyers  are  not  in  the  habit 
of  considering,  tiiat  the  nature  and  qpe- 
ration  of  the  functions  and  organs, — the 
living  aggregate  of  which  constitute  a 
human  b^ing, — form  an  essential  part  of 
their  study ;  but  it  cannot  be  ^sputed  that 
it  is  as  necessary  to  the  lawyer  as  the 
physician,  to  make  himself  master  of  the 
nature  and  peculiaritiies  of  the  intellectual 
faculties  and  moral  feelings,  as  well  as 
the  animal  piopennties  of  mankind,  in- 
asmuch  as  it  is  out  of  the  workings  of  these 
faculties,  feelings  and  propensities,  and  the 
consequences  to  which  >' their  exercise  or 
indulgence  naturally  lead,  that  he  is  called 
upon  to  labour  in  his  vocation.  Therefore 
of  two  persons  equally  versed  in  professional 
knowledge,  doubdess  he  is  the  better 
praotical  lawyer  who  adds  to  his  legal 
learning  an  accurate  acquaintance  with  all 


experience  and  philosophical  investigation. 


Entertaining  this  view  of  the  duties  and 
interests  of  our  professional  brethren,  and 
anxious  for  their  scientific  eminence,  we 
hail  the  appearance  of  the  present  work 
as  affording  the  means  and  opportunity 
of  acquiring  a  knowledge  of  every  thing  re- 
lating to  the  nature  and  constitution  of 
man,  which  can  in  any  way  be  useful 
either  to  the  student  or  to  the  members 
of  either  branch  of  the  profession  engaged 
in  actual  practice. 

The  present  is  the  first  of  several  parts 
into  which  the  work  is  divided,  and  Mr. 
Chitty's  object  (as  stated  in  his  preface) 
is  to  present  to  lawyers  and  others  con- 
cerned in  the  administration  of  justice,  a 
condensed  and  practical  view  of  so  much  of 
Anatomy,  rhysiology.  Pathology,  Surgery, 
Chemistry,  Medicine,  MedicalJurisprudence, 
andPolice,as  is  essential  to  be  known  in  their 
professional  avocations.  The  table  of  con- 
tents is  thus  condensed  which  will  enable 
our  readers  to  judge  of  the  outline,  division, 
and  arrangement  oi  the  subject ; 

"  Tht  Jlrst  part  of  the  work,  ^fter  explain- 
ing technical  terms,  and  refenrinfifto  the  sources 
ofinformation,  proceeds  to  describe  the  struc- 
ture of  man  in  the  healthy  state,  and  which 
comprises  anatomy  and  phjrsiolctfy.  At  the 
same  time  are  in  general  noticed  Sie  principal 
diseases  affecting  each  organ  or  function.  The 
component  parts,  whether  fluid  or  solid,  and 
the  divisions  into  organs  and  functions,  and 
certain  general  properties,  are  first  considered. 
Then  is  taken  an  anatomical  and  physiological 
view  of  every  ori|^  and  of  each  function  in 
particular.  The  bones,  joints,  l^^aments,  mus- 
cles, tendons,  arteries,  capillaries,  veins,  ab- 
sorbent and  secernent  vessels,  and  nerves,  and 
all  other  psrts,  are  separately  examined.  Then 
are  described  all  the /kncthne,  whether  of  mo- 
thn,  respiration,  circulation,  digestion,  absorp* 
tion,  or  secretion.  The  brain  and  its  parts, 
the  nerves,  the  entire  nervous  syttem,  and  tlie 
organs  of  the  esftemal  senses,  are  fully  con- 
sidered. An  attempt  has  been  made  concisely 
to  examine  the  temper,  passions,  and  emotions, 
and. the  intellectwu  faculties,  and  to  shew  that 
the  latter  are  capable  of  enlargement  and 
improvement,  even  hereditarily,  by  due  mental 
exerdse  aiul  attention ;  and  it  has  been  shewn 
that  certain  mental  diseases  and  injuries  are 
capable  of  medical  or  philosophical  relief  be- 
yond our  present  experience ;  and  that  injuries 
to  the  mental  faculties  ouf^t  to  be  die  direct 
objects  of  legal  regulation,  though  at  present 
manyare  onlv  subject  to  censure. 

*'  Then  follows  a  description  of  the/unctittn 
of  generation,  and  of  the  principal  distinguish- 
ing peculiarities  between  the  sexes,  and  the 
progress  of  the  fostus,  and  all  circumstances 
that  may  tend  to  explun  the  too  numerous 


the  varieties  of  human  nature— tiie  result  of  offences  connected  with  miscarriage,  abortion. 


premature  birth,  infanticide,  and  concealment 
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of  birth,  and  to  shew  the  inexpediency  of  some 
parts  of  the  existing  law. 

**  Then  are  considered  the  integ^tmenit  or 
ejtlernal  covering  of  the  whole  frame,  includ- 
ing the  three  shint,  and  the  /utir  and  naih^  with 
an  account  of  the  principal  diseases  and  inju- 
ries to  which  they  arc  subject. 

"  Then  is  taken  a  medical  and  le|^al  view 
of  the  dificrent  afffs,  with  their  physical  and 
legal  differences,  incidents,  and  consequences. 
Lftatltfy  is  given  an  outline  of  the  circumstances 
to  be  observed  medically,  as  well  as  legally,  to 
secure  health  and  hftppinea,  whether  bodily  or 
mental." 

It  appears  that  there  will  be  four  other 
parts;  and  from  the  description  which  is 
given  of  their  contents,  we  may  anticipate 
that  no  part  of  the  subject  will  be  left 
untouched.  The  present  volume  contains 
a  systematic  and  concise  view  of  the  organs 
and  functions  of  human  beings,  as  intro- 
ductory to  the  practical  volume  which  is 
to  follow.  In  several  parts  it  abounds 
%vith  points  of  law,  stated  with  great  con- 
ciseness axLd  precision;  and  in  order  to 
shew  the  utility  of  the  work,  we  nvay 
further  extract  the  author's  statement  of 
its  judicial  pretensions. 

"  It  is  obviously  the  imperative  duty  of  aU 
persons  who  have  to  act  as  jndgea  or  Judi* 
ch/llt/,  to  obtain  such  a  knowledge  of  anatomy, 
physiology,  pathology,  and  surgery,  as  to  be 
able  themselvet  accurately  to  appreciate  Ihe 
value  of  any  evidence  respecting  ininries,  to 
the  person,  and  so  as  not  to  be  implicitly  go- 
verned by  the  testimony  of  any  medical  Apt- 
ness. If  there  be  no  counsel  for  the  prisoner, 
or  an  inefficient  counsel,  the  judge  should  be 
able  to  put  appropriate  questions  to  the  wit- 
nesses, and  fully  to  observe  to  the  jury  upon 
the  effect  of  their  testimony.  Suppose  a  me- 
dical witness  should  swear  that  a  blow  or 
wound  had  been  given  on  the  clavicle  (vul- 
garly called  the  collar-bone),  or  the  sewula 
(vulgo  shoulder-blade),  or  in  any  other  tecnni- 
cally  described  irart  of  the  body,  would  it  not 
be  desirable  that  the  judge  should  instantly, 
without  stopping  to  inquire,  not  only  know  the 
name  of  the  part  affected,  but  also  be  able  to 
judge  for  himself  what  would  be  the  probable 
consequences  of  the  injury ;  for  otherwise  his 
mind  would  be  occupied  hi  seeking  informa- 
tion merely  on  the  import  of  terms,  or  in  ex- 
planation of  probable  results,  when  he  should 
De  proceeding  wkh  more  important  considera- 
tions ;  and  few  minds  are  so  powerful  as  to  be 
able  simultaneously  efficiently  to  consider  two 
different  subjects;  or  suppose  an  attempt 
should  be  made  before  hnn  to  prejudice  a 
prisoner  or  witness  by  the  application  (o  his 
countenance  and  supposed  character,  of  the 
doctrine  of  phrenology  or  physiognomy,  the 
judge  should  be  able  efficiently  to  explain  to 
the  jury  that  8uch  observations  are  unfounded, 
or  by  no  means  conclusive,  and  even  to  adduce 
some  of  the  many  historical  instances  of  un- 


questionable  amiability  and  benevolence  hsr* 
ing  been  concealed  under  the  most  forbiddini^ 
countenance,  and  by  such  observations  prerent 
the  consequences  of  any  undue  prejudice  wluch 
might  otherwise  be  fatally  influential." 

With  respect  to  Barristers,  especially 
in  criminal  cases,  in  actions  on  policies 
of  life  insurance,  or  in  proceedings  against 
medical  men,  the  lKX)k  is  recommended  as 
essential  to  the  discharge  of  their  prafes- 
sional  duties. 

*'  How  disastrous  to  his  credit,  and  how 
painful  to  his  feelings,  would  it  be  to  hear  it 
asserted,  after  the  execution  of  a  prisoneTy 
that  the  conviction  was  attributable  to  his  coim- 
scl  not  haying  put,  or  having  injudicioasly  pot, 
a  particular  medical  question,  or  generally  pro- 
per questions  coBne<^ed  with  the  subject ;  aad 
yet  such  Mobsion  or  blunder  might  have  beea 
probably  attribataUe  to  mere  ignorance  of 
subiocts  which  were  not  directly  connected 
witn  the  more  ordinary  and  daily  object  of  his 
leg(tl  study.  It  was  recently  severely  ob- 
served by  a  gentleman,  (as  distinguished  for 
his  Klerary  and  legal  talents,  as  for  the  jostnesa 
of  hfs  lenmments,  and  the  impossibility  of  hia 
making  an  illiberal  renuuik),  in  his  Cscturea 
upon  medieal  jurisprudence,  and  when  caa- 
tionin^  medical  witnesses  against  employing 
technical  expressions  in  giving  evidence,  sucS 
as  syncope  tor  /ain ting,  &c.  that  ctnmsel  are 
generulfy  very  shallmo  men  of  science^  and 
that  consequently  ihey  are  apt  to  raise  a  \unA 
at  persons  whom  they  would  represent  to  be 
using  hard  names  for  common  thinga.  It  is 
impossible  to  denv  the  justness  of  such  remark, 
at  least  as  regardis  some  1>arrbters,  and  sorelv 
then  each  should  study  to  consititute  himself 
at  least  an  exception  to  such  idleged  ignorance, 
more  especially  as  it  has  been  ably  dcmonstra* 
ted  how  easy  is  the  attainment  of  an  adequate 
knowledge  of  aU  sciences  by  a  due  appKcataon 
aod  dittnbutioa  of  time." 

Having  thus  stated  the  general  scope 
of  the  work,  and  its  claims  to  professional 
attention,  we  intended  to  have  made  a 
few  selections,  to  shew  the  manner  in  wtiich 
Mr.  Chitty  has  performed  his  undertaldiig ; 
but  our  limits  will  not  permit  us  at  present 
to  do  so.  We  shall  however  endeavour  at 
an  early  period,  to  direct  the  attention  of 
our  readers  to  several  important  parts  of  the 
volume,  which  appear  to  us  more  particu- 
larly useful  to  the  professional  reader. 

The  positions  laid  down  in  the  ooune 
of  the  work,  are  carefully  supported  by 
reference  to  the  best  authorities.  It  contains 
also  many  original  observations,  and  we 
consider  the  whole  arrangement  of  the 
treatise,  and  the  matter  which  has  been 
selected,  to  be  very  judicious.  In  par- 
ticular we  have  been  struck  with  fiie  extent 
of  reading  which  is  eyident  throughout  the 
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Volume,  and  t!ie  care  with  which  tiie  moat 
eminent  and  the  latest  authorities  have  been 
•ddaced. 

Mr.  Chitty  has  made  numerous  sug- 
gestions for  the  melioration  of  the  law, 
which  we  hope  at  an  early  opportunity 
to  consider.  In  the  mean  time  we  have 
to  express  our  warm  acknowledgments  for 
the  service  which  he  has  rendered  to 
eociety,  by  the  important  subjects  which  he 
has  brought  to  the  notice  of  the  philan- 
^thropic  and  enli^tened  legislator.  Indeed 
•we  diGuld  rejoice  if  some  of  our  law  reform- 
ers would  durect  their  attention,  like  the 
present  author,  to  matters  which  concern 
the  welfare  and  happiness  of  the  commu- 
nity at  large,  instead  of  wasting  their 
strength  and  vexing  the  public  mind  on 
.projects  which  relate  only  to  technicalities, 
at  tiie  hazard  oi  neglecting  and  losing  sight 
of  the  substance  of  justice.  But  it  is 
peculiar  to  some  minds,  (certainly  not  of 
the  highest  class)  to  attend  much  more 
to  means  than  ends -^  to  busy  themselves  in 
altering  what  they  do  not  understand,  and 
trying  experiments  in  endless  and  petty 
detail,  without  foreseeing  or  comprehending 
the  mischievous  consequences  of  their  love 
of  innovation. 

It  is  gratifying  to  be  enabled  to  say 
of  this  latest  publication  of  the  veteran 
author,  that  it  sustains  his  eminent  repu- 
tation, and  indeed  estaMishds  additional 
claims  to  respect  for  his  great  learning. 
Judgment,  and  research. 
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LAW  OF  WTLLS,  BXECUTORS,  &C. 

{Concluded /irom  page  235.) 

Revocation  and  AUeratione, 

38.  That  no  vvUl  or  codicil,  or  any  part  there- 
of, shall  be  revoked  otherwise  than  by  another 
will  or  codicil  executed  in  manner  liereinbe- 
fore  required,  or  by  some  writin;^  declaring 
an  intention  to  revoke  the  same,  and  executed 
in  the  manner  in  which  a  will  is  hereinbefore 
required  to  be  executed,  or  by  the  burninfi^, 
cancelling,  or  tearing  the  same  by  the  testa- 
tor, or  by  some  |^erson  in  his  presence  and  by 
his  direction,  with  the  intention  of  revoking 
the  same.  [Prop.  10.  s.  6.  of  the  Statute  of 
FraudsJ 

29*  That  no  obliteration,  interlineation  or 
other  alteration  made  in  any  will  after  the 
execution  thereof,  shall  be  mid  or  have  any 
effect  unless  such  alteration  shall  be  executed 
in  like  manner  as  herdnbefore  is  required  for 
the  exe<»tion  of  the  will;  but  the  will  with 


such  alteration  as  part  thereof,  shall  he  duly 
executed  if  the  sifi^nature  of  the  testator  and 
the  names  of  the  witnesses  be  mode  and  sub- 
scribed in  the  margin,  or  some  other  part  of 
the  will  opposite  or  near  to  such  alterattoo, 
or  at  the  foot  or  end  or  opposite  or  near  to  a 
memorandum  referring  to  the  alteration,  and 
written  at  the  end  or  on  some  other  nart  of 
the  will,  or  annexed  thereto.    [Prop,  ll.l 

30.  That  no  conveyance  or  other  act  wiiich 
shaU  be  made  or  done  by  an^  testator  subse- 
quently to  the  execution  of  his  will,  of  or  re- 
lating to  any  real  or  personal  estate  or  right 
comprised  in  his  will,  shall  revoke  his  will 
with  respect  to  such  real  or  personal  estate  or 
right,  except  so  far  as  an  estate  or  interest 
therein  shall  by  such  conveyance  or  act  be 
cenreyed  or  transferred  or  released  to  some 
other  person,  and  shall  not  be  re?estied  in  the 
testator.    [Prop.  12.1 

31.  lliat  every  will  made  by  a  woman  (ex- 
C(^t  a  will  made  by  a  married  woman  in  exer- 
cise of  a  power  ot  appointment,  when  some 
person  other  than  her  heir,  executor  or  ad- 
ministrator, shall  be  entitled  in  default  of  any 
snch  appointment),  shall  be  revoked  by  her 
marriage,  and  shall  not  be  revived  or  become 
valid  by  the  death  of  her  hisband  in  her  life- 
time.   [Prop.  13.1 

32.  Ihat  no  wifi  made  by  any  man  shall  be 
revoked  by  his  marriage  and  the  birth  of  a 
child  or  children,  or  bv  any  presumption  of 
intention  on  the  greuna  of  an  alteration  in  his 
circumstances.     [Pcqp.  14.^ 

33.  That  no  will  or  codicil  which  shall  be 
wholly  or  partly  revoked,  shall  be  revived 
otherwise  t&n  by  the  re-execution  thereof,  or 
by  a  codicil  executed  to  manner  hereinbefore 
required,  and  showing  an  intention  to  revive 
or  confirm  the  same,  or  by  the  revocation,  of 
a  subsequent  will,  qodieil  or  writing,  by  burn* 
ing,  cancelling  or  tearing,  with  the  intention 
of  revoking  the  same,  and  of  xeviving  such 
prior  will  or  codicil. 

Comtruetion  offFilU, 

34.  That  evQiy  will  shall  be  construed  with 
reference  to  the  real  esta^,  personal  estate 
and  rights  comprised  in  it,  to  speak  at  the 
time  of  the  death  of  the  testator,  unless  a  con- 
trary intention  shall  appear  by  the  will — 
[Prop.  9.] 

35.  That  unless  a  contrary  intention  shall 
appear  by  the  will,  a  residuary  devise  shall  be 
construed  to  include  all  real  estate  comprised 
or  intended  to  be  comprised  in  any  devise  in 
such  will  contained,  which  shall  fail  or  be 
void  by  reason  of  the  death  of  the  devisee  in 
the  lifetime  ot  the  testator,  or  by  reason  of 
such  devise  being  contrary  to  law,  or  other- 
wise incapable  of  takiu"^  effect.     [Prop.  48.] 

36.  That  a  general  devise  of  the  real  estate 
of  the  testator,  or  of  the  real  estate  of  the 
testator  in  any  place  or  in  the  occupation  of 
any  person  mentioned  in  his  will,  or  otherwise 
described  in  a  general  manner,  shall  'be  coo* 
strued  to  include  aiw  real  estate,  or  any  real 
estate  to  which  such  description  shall  extend 
(as  the  case  may  be)  which  he  may  have  power 

Q  3 


246 


New  BUb  tN  Pariumeni. 


to  appoint  in  any  manner  be  may  think  proper, 
and  shall  operate  as  an  execution  of  such 
power,  unless  a  contrary  intention  shall  ap- 
pear by  the  will,  and  in  like  manner  a  bequest 
of  the  personal  estate  of  the  testator,  or  any 
bequest  of  personal  property  described  in  a 
general  manner,  shall  be  construed  to  include 
anjr  personal  estate,  or  any  personal  estate  to 
which  such  description  shall  extend  (as  the 
case  may  be)  whioi  he  may  have  power  to 
appoint  in  any  manner  he  may  think  proper, 
and  shall  operate  as  an  execution  of  such 
power,  unless  a  contrary  intention  shall  i^pear 
by  the  will. 

37.  That  a  devise  of  all  the  real  estate  or 
lands  of  the  testator,  or  all  the  real  estate  or 
lands  of  the  testator  in  any  place,  or  in  the 
occupation  of  anv  person  mentioned  in  his 
will,  or  otherwise  described  in  a  general 
manner,  shall  be  construed  to  include  the 
leasehold  estates  of  the  testator,  or  his  lease- 
hold estates  to  which  such  description  shall 
extend  (as  the  case  may  be),  as  well  as  real 
estates,  unless  a  contnuy  intention  shall  ap- 
pear bythe  wilL 

28,  That  where  any  real  estate  shall  be  de- 
vbed  to  any  person  without  any  words  of  li- 
mitation, such  devise  shall  be  construed  to 
pass  the  fee-simple,  or  other  the  whole  estate 
or  interest  of  the  testator  in  such  real  estate, 
unless  a  contrary  intention  shall  appear  by  the 
will. 

39.  That  in  a  gift  over  after  any  devise  or  be- 
auest  of  real  or  personal  estate  to  any  person,  or 
the  child  or  issue  of  any  person,  the  words,  "  if 
such  person  die  without  issue,''  or  *'  die  with- 
out leaving  issue,"  or,  *'  have  no  issue,"  or 
any  other  words  which  may  import  either  a 
want  or  fiiilure  of  issue  of  such  person  in  his 
lifetime  or  at  the  time  of  his  death,  or  an  in- 
definite fidlure  pf  his  issue,  shall  be  construed 
to  mean  a  want  or  failure  of  issue  in  the  life- 
time or  at  the  time  of  the  death  of  such  per- 
son, and  not  an  indefinite  failure  of  his  issue, 
unless  by  such  preceding  gift  bdng  a  limita- 
tion of  an  estate  tul,  or  some  less  estate,  to 
such  issue,  or  otherwise,  a  contrary  intention 
shall  umear  by  the  will :  Provided,  that  this 
act  shall  not  extend  to  cases  where  such  words 
as  aforesaid  import,  if  no  issue  described  in 
the  wecedinig  ^  shall  be  bom,  or  if  there 
shall  be  no  issue  who  shall  live  to  attain  the 
age  or  otherwise  answer  the  description  re- 
quired for  obtaining  a  vested  estate  by  the 
preceding  gift  to  such  issue. 

40.  That  no  trustee  or  executor  shall  be 
construed  to  take  any  chattel  interest  in  any 
real  estate  (other  than  a  next  presentation  to 
a  church)  under  any  devise  to  1dm  as  such 
trustee  or  executor  of  any  such  real  estate, 
unless  a  definite  term  of  years,  absolute  or 
determinable,  shall  thereby  be  given  to  him 
expressly  or  by  implication. 

41.  That  where  anv  real  estate  shaU  be  de- 
vised to  a  trustee  without  any  express  limita- 
tion of  the  estate  to  be  taken  by  such  trustee, 
and  the  beneficial  interest  in  such  real  estate. 


or  in  tlie  surplus  rents  and  profits  tliMrf, 
shall  not  be  given  to  anv  person  for  life,  or 
such  beneficial  interest  snail  be  given  to  vof 
person  for  life,  but  the  purnoses  of  the  trait 
may  continue  beyond  the  lite  of  such  penoa, 
such  devise  shall  be  construed  to  vest  m  sodi 
trustee  the  fee-simple  or  othei  the  whole  estate 
of  the  testator  in  such  real  estate,  and  not  ta 
estate  determinable  when  the  purposes  of  the 
trust  shall  be  satisfied. 

Lapsed  Devuet, 

42.  That  where  any  person  to  whom  anv 
real  estate  shdl  be  devised  for  an  estate  tail, 
or  an  estate  in  quasi  entail  shall  die  in  the 
lifetime  of  the  testator,  leaving  issue  irko 
would  be  inheritable  under  such  enUuI,  and 
any  such  issue  shall  be  living  at  the  time  of 
the  death  of  the  testator,  such  devise  shaH 
not  lapse,  but  shall  take  efiect  as  if  the  death 
of  the  testator  had  happened  before  the  death 
of  such  person,  unless  a  contrary  intentios 
shall  appear  bj  the  will.    [Prop.  4/.] 

43.  That  where  any  person  to  whom  any 
real  or  personal  estate  shall  be  devised  or  be- 
queathed for  any  estate  or  interest  not  deter- 
minable at  or  before  his  death,  being  a  child 
or  other  issue  of  the  testator  shall  die  in  the 
lifetime  of  the  testator  leaving  issue,  and  aay 
such  issue  shall  be  living  at  the  time  of  the 
death  of  the  testator,  sudi  devise  or  beaaert 
shall  not  lapse,  but  shall  take  efiect  as  it  the 
death. of  the  testator  had  happened  liefore  the 
death  of  such  person,  unless  a  contrary  is- 
tenliq^  l^all  appear  by  the  will.    [Prop.  47-] 

Jurisdiction  ia  Epui^f. 

44.  That  every  court  of  equity  shall  haie  jo* 
risdiction  to  make  void  any  will  of  real  eatat^ 
or  any  part  thereof,  on  the  ground  of  fraai 
[Prop.  33.]  ■  — 

45.  That  it  shall  not  be  necessary  to  make 
the  heir  of  the  testator  a  defendant  in  any  suit 
in  a  court  of  equity,  for  carrying  into  excoi- 
tion  the  trusts  of  tiie  vrill  of  for  the  admimstra- 
tion  of  tiie  assets  of  the  tesUtor,  nor.  shall  it 
be  necessary  to  establish  the  validity  of  the 
will  in  any  such  suit :  Provided  nevertlielen» 
that  no  decree  to  be  made  in  any  such  suit  shall 
be  binding  on  the  heir  of  the  testator,  or  any 
pefson  claiming  under  him,  unless  such  heir  or 
person  shall  be  a  party  to  such  suit.  [Ph>p.30.J 

46.  That  no  depositions  of  witnesset  for 
proving  or  invalidating  a  will  shall  be  takeottt 
any  court  of  equity,  in  a  suit  for  estabfishior 
such  will,  unless  any  of  the  parties  to  such 
suit  shidl  at  or  before  the  time  at  which,  ac- 
cording to  the  practice  of  such  court,  the 
examination  of '  witnesses  shall  be  takea  in 
such  suit,  by  notice  in  writing  to  the  derit  a 
court  of  the  othw  party,  require  that  each 
witnesses  agunst  the  interest  of  the  partj 
giving  such  notice  be  examined,  or  dedare 
that  tiie  party  givinff  such  notice  intends  to 
have  witnesses  examined  for  such  purpose  od 
his  part,  and  when  any  such  witnesses  are  ex- 
amined on  the  part  of  one  party,  the  same 
may  be  crosi-exAmined  on  the  part  of  At 
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4M!itr  parW,  and  in  every  case  in  which  such 
Botice  shall  be  given,  the  costs  of  the  exami- 
nation  of  the  witnesses,  and  of  all  proceed- 
ings relating  thereto,  shall  be  the  subiect  of  a 
mecial  order  of  the  court,  independently  of 
the  general  costs  of  the  suit.    [Prop.  32  J 

Pro6aie»  and  ^dmimstratumi, 

47*  That  all  probates  aad  letters  of  admi- 
nistration of  personal  estates  already  granted, 
which  may  be  void  or  voidable  by  reason  that 
Ihe  courts  from  which  the  same  respectively 
were  obtained,  had  not  jurisdiction  to  grant 
{tfobates  of  such  wills  or  letters  of  administra- 
tion of  such  personal  estates  respectively, 
shall  be  and  be  deemed  (and  so  as  to  establish 
derivative  titles)  to  have  been  as  valid  as  if  the 
aame  had  been  obtained  from  the  courts  en- 
titled to  ^rant  probates  of  such  wills  or  letters 
of  administration  of  such  personal  estates  res- 
pectivelv.    (Prop.  16.] 

48.  Provided,  that  any  void  or  voidable  pro- 
bate or  letters  of  administration  shall  not  be 
made  valid  by  this  act,  where  another  probate 
of  the  same  will  or  letters  of  administration 
of  the  same  personal  estate  shall  subsequently, 
but  liefore  the  piuiing  of  thit  aci,  luive  been 
^jpranted  out  of  the  proper  court,  nor  where 
such  probate  or  letters  of  administration  shall 
have  oeen  revoked  or  determined  by  any  court 
of  competent  jurisdiction  to  have  been  void 
before  the  ptuting  o/ihU  aci,  nor  so  far  as  the 
same  respects  any  personal  estate,  which  at  the 
time  of  Uie  pasntig  o/thh  act,  shall  be  in  pos- 
eession  of  any  person  who  would  not  be  on- 


to decree  a  re-assignment  to  be  made  to  any 
person  of  such  personal  estate,  and  also  to 
decree  a  restoration  or  delivery  to  be  made  to 
any  person  of  any  chattel  which  may  have  been 
delivered  to  or  for  the  benefit  of  a  legatee : 
Provided  always,  that  the  jurisdiction  hereby 

given  shall  not  extend  to  prejudice  or  affect 
le  right  of  any  bon^fidn  purchaser  for  valua- 
ble consideration.    [Prop.  61 1 

51.  That  any  executor  of  an  executor, 
whether  he  shal}  or  shall  not  have  proved  the 
will  of  the  testator,  by  whom  he  shall  have 
been  appointed  executor,  may  at  any  time 
before  he  shall  have  acted  as  the  personal  re- 
presentative of  any  person  of  whom  such 
testator  was  the  executor,  or  shall  have  inter- 
meddled with  the  assets  of  such  person,  re- 
nounce the  executorship  of  the  will  of  such 
person  in  like  manner  as  he  mis^ht  have  re- 
nounced the  probate  of  the  will  of  the  tes* 
tator  by  whom  he  shall  be  appointed  executor 
before  he  had  proved  the  same  or  acted  as  his 
executor,  ana  after  such  renunciation  any 
person  to  whom  letters  of  administration  of 
the  personal  estate  of  such  person  may  be 
granted,  shall  be  his  legal  personal  represen- 
tative, as  if  there  had  beien  no  such  executor. 
[Prop.  64.]     . 

62.  That  where,  in  consequence  of  the  will 
not  having  been  discovered,  or  from  any  other 
cause,  letters  of  administration  shall  have  been 
granted  of  the  personal  estate  of  any  testator 
at  a  time  when  there  may  be  an  executor  of  his 
will,  such  letters  of  administration  shall  be 
voidable  only,  notwithstanding  such  executor 


cl  thereto  if  the  same  probate  Or  letten  of  may  not  have  renounced  probate  of  the  will  of 
administration  were  valid,  nor  shall  this  act    ""    -—"-"—  ^  ^-^  --  -'-- 

preiudice  or  affect  any  proceedings  pending 
at  the  time  of  this  act,  in  which  3ie  validity 


of  any  audi  probate  or  letters  of  administra* 
tion^UMA  be  in  question  between  the  person 
claimmg  under  the  same  and  the  party  chdm- 
ing  adversely  thereto;  and  such  probate  or 
letters  of  administration,  if  the  result  of  such 
proceedings  shall  be  to  invalidate  the  same, 
ahall  not  ^  rendered  valid  by  this  act ;  and  if 
auch  proceedings  shall  abate  or  become  defec- 
tive, by  reason  of  tiie  death  of  anv  party,  any 
{>er8on  who  but  for  this  act  wouid  have  any 
right  by  reason  of  the  invalidity  of  such  pro- 
bate or  letters  of  administration,  shall  retain 


sucn  testator,  or  may  have  acted  in  the  exe- 
cution thereof,  or  may  afterwards  prove  the 
same,  and  such  letters  of  administration  shall 
not  become  void  until  the  same  shall  be  re- 
voked,, or.  until  probate  of  the  will  of  such 
testator  shall  be.  granted  to  the  executor.— 
[Prop.  55.]  .    . 

63.  That  all  acts  and  deeds  done  or  executed 
by  an  administrator,  under  or  by  virtue  of 
letters  of  administration,  which  shall  be  void- 
able, shall  be  valid,  notwithstanding  such  letters 
of  .administration  shall  afterwarcu  be  revoked 
or  become  void :  Provided  nevertheless,  that 
every  person  to  whom  as'  next  of  kin,  or 
otherwise,  any  personal  estate  of  the  testator. 


such  right,  so  as  he  commence  proceedings   or  money  produced  therefrom,  shall  be  de- 


fer enforcing  the  same  within  stx  calendar 
months  after  the  death  of  such  party.  [Pro.46.] 

Ejrecuton  and  Adminhtraton. 

49.  That  the  aasent  of  an  exacutor  or  admi- 
nistrator shall  not  vest  in  a  legatee  the  legal 
Utie  to  any  personal  estate  other  than  such 
chattels  as  may  pass  by  delivery,  but  that  such 
title^  shall  remam  vested  in  the  executor  or 
administrator  until  he  shall  have  executed  an 
aasignment  or  release  in  writing  of  such  per- 
sonal estate.    [Prop.  60.] 

50.  That  every  court  of  equity  shall  have 
jurisdiction  to  make  void  any  assignment  or 
release  of  personal  estate  which  may  have 
been  executed  by  an  executor  or  administrator 
to  or  for  the  benefit  of  the  legatee  thereof,  or 


livered,  assigned,  or  released,  by  such ,  admi- 
nistrator, or  who  shall  become  entitled  to  any 
such  personal  estate  or  money,  by,  from,  or 
under  such  administrator,  other  than  a  bona 
fide  purchaser  for  valuable  consideration,  shall 
be  liable  in  equity  to  account  for  and  deliver, 
assign  or  transfer  the  same  to  the  legatee  or 
other  person  entitied  thereto  under  the  will  of 
such  testator.    [Prop.  66.] 

64.  That  every  deed  or  other  assurance  exe- 
cuted by  an  executor  by  virtue  of  his  office, 
after  voidable  letters  of  administration  of  the 
personal  estate  of  his  testator  shall  have  been 
granted,  and  before  the  same  shall  have  been 
revoked  or  probate  of  the  will  shall  have  been 

f  ranted  to  such  executor,   shall  be  vmd.— 
Prop.  67-1 
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S6.  That  evei^  deed  or  other  assurance  eice- 
cnted  by  an  executor  by  virtue  of  his  office, 
shall  be  void  in  case  he  shall  die  without  having 
proved  the  mil,  by  which  he  shall  be  appointed 
executor.    [Prop.  67.] 

56.  That  where  any  person  shall  be  desirous 
of  being  discharged  from  his  office  of  executor 
or  administrator,  it  shall  be  lawful  for  any 
court  of  equity,  by  a  decree  to  be  made  in  a 
suit  instituted  for  that  purpose,  to  discharge 
such  person  from  such  office,  in  Ukie  manner 
as  any  person  may  be  discharged  by  such  cour 
from  the  office  of  a  trustee;  and  after  sucht 
decree  such  person  shall  cease  to  be  such  exe- 
cutor or  administrator;  and  it  shall  be  lawful 
for  the  court  who  would  be  entitled  to  grant 
probate  of  the  will  or  letters  of  administration 
of  the  personal  estate  of  the  testator  or  intes- 
tate of  whose  will  or  personal  estate  the  person 
so  dischai^ed  shall  have  been  executor  or  ad- 
ministrator, to  grant  letters  of  administration 
of  the  personal  estate  of  such  testator  or  in- 
testate, as  if  the  executor  so  discharged  had 
died  intestate,  or  the  admimstrator  so  dis- 
charged had  died,    £Prop.  58.] 

E^fcepthne  to  Operation  of  Act, 

57.  That  (except  so  far  as  relates  to  any 
probate  or  letters  of  administration  already 
granted  or  to  be  granted  before  the^r«/  day  of 
January f  1835,  and  hereby  made  as  valid  and 
effectual  as  if  the  same  had  been  granted  by 
any  other  court,  and  except  where  the  same  is 
otherwise  provided  for  by  this  act,)  this  act 
shall  not  extend  to  the  will  or  letters  of  admi- 
nistration, or  the  real  or  personal  estate,  or 
the  executors  or  administrators  of  any  person 
who  shall  die  before  the  first  day  of  January, 
1835,  nor  to  the  will  of  any  person  who  being 
lunatic  or  of  unsound  mina  (whether  he  shall 
or  shall  not  have  been  found  such  by  inquisi- 
tion,) or  beyond  seas  on  the  thiriy-firtt  day  of 
December,  1834,  <nay  die  without  becoming 
of  sound  mind,  or  without  returning  from 
beyond  seas :  Fh)vided  nevertheless,  that  this 
act  shall  extend  to  the  will  of  any  person 
(other  than  as  aforesaid,)  notwithstanding  that 
such  will  may  have  been  made  V^fore  the 
poising'  of  this  act. 


If 
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OOVBNAirV  90%  QUIKT  KNIOTMBNT. 

In  ffayes  v.  Bickerstaffe,  2  Mod.  34 ;  Vaugh. 
118 ;  and  1  Freem.  194 ;  it  was  held,  that  where 
a  landlord  covenants  for  quiet  enjoyment,  the 
tenant  paying  the  rent,  the  payment  of  the 
rent  is  not  a  condition  precedent;  and  see 
Warren  v.  Astel,  T.  Jones,  206.  In  the  fol- 
lowing  case  it  will  be  seen  that  this  rule  was 
adhered  to : 


Covenant  upon  an  indenture  of  feose 
2d  June  1832,  whereby  the  defendant  dcmfaed 
to  the  plaintiff  certiun  messuages,  for  the  term 
of  fourteen  yeara,  at  the  rent  of  160/ ,  and 
covenanted  tliat,  the  plaintiff /Miyiii^  the  yearfy 
rents  therelty  reserved  on  the  several  dnys  and 
times,  SfC,    and  observing',  performing',  end 
keeping  all  and  singular  the  covensknts,  con- 
ditions, 'and  agreements  therdn  contained, 
and  which  on  the  part  and  behalf  of  the  plain- 
tiff,  his  executors,  aOittinistrators;  and  assigns, 
were  and  ought  to  be  kept,  done,  and  per- 
formed, arcordiug  to  the  true   intent   and 
meaning  of  these  presents,  should  and  lawfolly 
might  peaceably  and  quietly  have,  hold,  oc- 
cupy, and  en)oy  the  said  messuages,  with  the 
appurtenances,  for  and  durini^  the  saif^  term  of 
fourteen  .years,  determinable,  nevertheless  as 
thereinafter  is  mentioued,  without  any  lei, 
suit,  trouble,  eviction,  or  interruption,   of, 
from,  or  by  the  defendant,  his  heirs  or  assigns, 
or  any  i>erson  or  persons  lawfully  claiftiing  or 
to  claSm  by,  ft'oin.  or  under  liim  or  them. 
Breach,  that  H,  /?,  lawfully  claiming  by,  from, 
or  under  the  defendant,  entered  into  and  upon 
one  of  the  demised  messuages,  and  seized  and 
took  divers  goods  and  chattels  of  the  pluntiff, 
as  a  distress  for  rent  before  then  due  to  H.  B, 
f^om  one «/.  A,,  for  and  in  respect  of  the  use 
and  occupalion  of  I  he  premises.    Plea  (after 
setting  out  the  lease  upon  oyer,  which  con- 
tained a  covenant  by  the  defendant  to '  the 
plaintiff  to  pay  tlie  rent  and  to  insure  the  pre- 
mises, and  a  proviso  for  re-entry  in  case  of 
breach),  first,  actio  non,  because,  after  the 
making  of  the  lease,  and  before  the  commits 
ting  of  the  said  breach  of  covenant,  rent  for 
one  quarter  of  a  year  in  respect  of  the  said 
premises,  by  virtue  of  the  said  covenant  for 
payment  of  rent  contained  in  the  said  lease, 
was  due  from  the  defendant  to  the  plaintiff  | 
yet  the  plaintiff «ivou)d  not  pay  the  said  rent, 
but  wholly  neglected  so  to  do.     There  was 
another  plea,  shewing  that  the  plaintiff  had 
never  insured.    General  deuourrer,  and  join- 
der. 

Barstow,  for  the  plea.— Upon  reason,  and 
the  authority  of  the  cases,  it  is  submitted,  that 
this  is  a  condition  precedent.  To  shew  what 
the  opinion  of  the  profession  is,  Piatt  on  Co* 
venants,  p.  100,  may  be  referred  to.  Firs^  as 
to  the  reasonableness  of  such  constructtoa. 
The  lessor  demises  the  land  to  the  tenant,  and 
the  lease  contain^  a  covenant  ou  his  part  for 
(^uiet  enjoyi^ent.  ■  If  this  were  the  case  of  a 
simple  demise  without  any  contract  for  quiet 
enjoyment,  the  landlord  would  be  bound  to 
protect  the  tenant,  although  he  had  not  paid 
rent.  The  covenant  for  quiet  eiyoyment  is 
inserted  for  the  purpose  of  umiting  the  lessor's 
liability.  Nohes's  case,  4  Go.  Rep.  80.  In 
Piatt  on  Covenants,  p.  46,  the  cases  upon  this 
subject  are  collected.  The  object  in  intra* 
ducing  the  covenanC,  was  in  the  first  place  to 
limit  the  responsibility  of  the  landlord,  from  a 
general  liabuitf  in  respect  of  the  acts  of  all 
persons,  to  a  liabiHty  confined  to  the  aets  of 
persons  claiming  under  him ;  and  secondly,  as 
the  defendant  contends^  to  mtke  the  ODvcnut 
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for  quiet  €ii}<>yinettt  dependent  tt]Jon  th^  per- 
.formanee  bythe  teaant  of  all  the  covenants 
entered  into  on  his  part.  According  to  the 
grammatical  construction  of  the  lanj^af(e 
ii8ed»  the  performance  of  the  lessee's  cove- 
nants is  a  condition  precedent  to  the  lessor's 
liability  to  protect.  After  die  covenants  on 
the  part  of  the  lessee  have  been  exhausted, 
then  comes  this  covenant  on  .the  past  of  the 
leasor — **  you'  payin;^  the  rent,  &c.  shall  qifi- 
etly  enjoy  the  premises.'*  The  lease  contains. 
mlso  a  proviso  for  re-entry  in  case  of  nonper- 
formance Qf  any  of  the  covenants.  Immedi- 
atelv  after  the  tenant  had  made  default  m  not 
pafuiff  his  rnity  the .  landlord  might  have 
hrougnt  eiectmenty  laying  the  demise  die  day 
after  Uie  jfefault,  and  might  have  treated  him 
as  a  trespasser.  JI  the  landlord  can  treat  the 
tenant  as  a  trespasser,  how  can  the  tenant  sue 
the  landlord  in  respect  of  another  person's 
entering  and  distraining  upon  him )  [^uenmnn^ 
i).  J. — According  to  your  argument,  though 
the  landlord  .afterwards  accepted  rent,  he 
would  not  be  bound  to  protect  the  tenant.] 
The  argument  need  not  go  to  that  extent. 

{Parke^  J. — ^That  is  the  consequence  of  it.] 
f  in  thi^  case  the  landlord  had  accepted  the 
rent,  that  might  have  been  refptied.  In  Hayes 
.  ▼•  Biekersiaffe^  there  was  no  proviso  for  re- 
entry in- case  of  nonperformance  of  the  cove- 
nants. There  is  an  anboymons  case  in  Leo- 
nard's Reports,  4  Leon.  50,  case  130»  which  is 
directly  contrary.  It  ie  thus  sUited  — *'  A  lease 
for  years  is  made  by  deed  indented  rendering 
rent,  and  the  lessor  coveuatits  that  the  lessee, 
piqfiag  his  r^nty  shall  enloy  the  laud  demised , 
tor  the  whole  term.  The  lessor  did  not  pay 
the  rent»  and  afterwards  was  ejected  by  a  title 
paramount.  By  .  f^^almslf^  and  Wyntlhamy 
Justices,  the  covenant  is  conditional^  and  that 
the  lessee  should -not  have  advantage  of  it  if  he 
did  not  perform  the  coudition  jyhich  is  created 
by  this  word  "  paying.''  Periam,  Justice,  was 
strongly  to  the  contrary;  that  is^  thiit  the 
word  '*  paying"  did  not  create  a  condition." 
SiMpeon  V.  TiUereli^  Cro.  Eliz.  242,  establishes 
the  same  principle. 

.  Per  Curiam, — ^The  covenant  for  quiet  en- 
joyment was  not  conditional ;  and  there  must^ 
therefore,  be 

i  Judgment  for  the  plaintiff.— DotrMJs  v. 
I>per^2  N.  &  M.  559. 


REGISTRY  OF  SETTLEMENTS, 

AND 

ASSIGNMENTS  OF  REVERSIONS. 


Mr.  Editor, 
Thb  letter  of  your  correspohdent  X.  Y.,  com- 
menting upon  my  suggestions  respecting  the 
establishment  of  a  register  for  settlements  of 
real  estates  and  assignments  of  reversionary 
and  life  interests  in  personal  property,  and  of 
an  ofBce  for  the  deposit  of  deeds,  would  not 
have  remained  so  long  unanswered,  if  incessant 
occupation  had  not  prevented  my  giving  t^tten- 
lioajo  the  m£a^. 


I  folly  agred  with  X,  Y.  thai  laWs  ought  dot 
to  b^  altered  without  aprevioua  necessity 
being  shewn,  and  that  it  is  not  the  fault  of  the 
law  that  trustees  do  not  take  the  same  interest 
in  the  affairs  of  their  cestui  que  trusts  as  in  their 
own ;  but  I  will  endeavour  to  show  that  the 
necessity  for  alteriiig  the  law  in  the  manner  I 
have  proposed,  arises  from  the  fact,  which  no 
one  who  is  acquainted  with  human  nature  can 
deny,  that  men,  unless  they  have  some  personal 
interest,  will  not  in  general  take  those  pre- 
cautions which  they  would  otherwise  adopt.  I 
will  go  further,  and  assert  that,  even  where 
trustees  are  disposed  to  act  as  they  ought,  they 
are  frequently  deterred  by  the  feeling  that  they 
can  place  implicit  confidence  in  the  parties, 
and  that.  If  tbey  inteifere,  it  may  occasion 
great  offence.  But  trustees,  if  they  neglect 
then*  dutv,  are,  as  your  correspondent  very 
pertinently  remarks,  **  still  responsible  for  the 
due  execution  of  their  trust." — ^This  is  but  a 
poor  satisfaction  to  a  trustee  who  has  good 
naturedly  accepted  the  trust,  but  Incautiously 
n^lected  his  duty,  relying  upon  the  honour 
and  integrity  of  his  friend.  Indeed,  I  know 
not  whether  a  register  of  settlements  of  real 
estates,  is  not  as  much  to  be  desired  for  the 
protection  of  trustees  themselves  as  for  that  of 
their  cestui  que  trusts  and  purchasers.  It  is  a 
thankless,  though  necessary  office,  and  any  act 
which  tends  to  diminish  the  risk3  to  which 
trustees  are  exposed,  must,  I  conceive  be  a 
public  benefit. 

Your  correspondent  (who  is  correct  in  sup- 
posing me  to  be  a  practising  solicitor,)  calls 
upon  me  to  speak  from  my  own  experience, 
lo  that  call  I  ivill  res>pond.  Id  answer  to  his 
question,  I  will  admit  that  I  have  no^,  in  my 
own  practice,  met  with  an  instance  in  Which  a 
fraud  has  been  committed  by  the  concealment 
of  a  mortgage  or  purchase  deed;  but  both 
reason  and  experience  have  combined  to  con- 
vince me  that  a  Registry  of  Settlements  of  Real 
Estates  is  greatly  to  be  desired.  Some  of  my 
reasons  I  liave  already  adverted  to,  and  I  wiu 
now  mention  a  few  cases  which  have  come 
witliin  my  own  observation. 

By  the  settlement  made  on  the  tearrioge  of 
a  lady  who  bad  great  expectations,  it  was  sti- 
pulated that  wlia(ever  real  estates  should  de- 
volve upon  her  during  the  cdvertwre,  should  be 
settled  upon  her  for  her  separate  use  during 
lier  life,  with  the  usual  clause  agaiifst  antici- 
pation. A  relative  died,  leaving  very  consider- 
able property,  to  be  invested  in  the  purchase 
of  lands,  and  settled  upon  the  lady  for  her  se- 
parate use  for  her  life,  but  without  any  restric- 
tion upon  alienation.  The  trusts  were  carried 
into  effect  I)y  the  purchase  of  an  estate,  which 
was  conveyed  to  the  trustees  of  the  will,  and 
no  notice  whatever  was  taken  in  the  convey- 
ance of  the  restrictive  clause  in  the  original 
settlement,  though  it  is  supposed  that  the  trus- 
tees had  notice  of  the  existence  of  such  a 
clause.  The  husband  of  the  lady,  being  in 
want  of  money,  endeavoured  to  raise  it  bv 
'  way  of  annuity  upon  hh  wife's  life  interest.  A 
negociation  was  set  on  foot,  but  the  settlement 
being  produced,  it  was  brdkte  off,  on  the 
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j^roand  that  the  reetiictive  dauie  in  the  settle- 
ment controlled  the  life  interest  gi^en  by  the 
willy  and  prevented  the  wife  from  alienating. 
But  money  must  be  had,  and  application  was 
made  to  another  quarter  for  raismg  what  was 
reqmred.  The  settlement  was  suppressed ;  no 
question  was  asked :  all  appeared  straight  for- 
^vard ;  the  loan  was  completed,  and  after  a  few 
years  the  bubble  burst :  and  what  will  be  the 
consequence  ?  The  security  of  the  lenders  is  in- 
validated, and  either  they  or  the  trustees — ^who, 
if  they  were  aware  of  the  settlement,  should 
have  noticed  it  in  the  conveyance  of  the  estate, 
— ^will  suffer  considerable  loss.  True  it  is,  the 
trustees  of  the  will  were  not  sufficiently  cautious ; 
but  they  did  not  act  a  dishonest  part.  But  still, 
through  their  negligence,  and  the  dishonesty  of 
the  borrower,  the  lenders,  who  are  perfectly 
innocent  parties,  are  injured,  inasmuch  as 
their  security,  though  it  may  never  be  im- 
peached, is  not  marketable.  This,  if  I  mis- 
take not,  is  the  same  case  to  which  Mr. 
Brougham  alluded  in  his  last  speech  upon  the 
Registry  Bill ;  and  it  is  remarkable,  that  nearly 
all  the  cases  which  have  been  brought  forward 
in  support  of  a  General  Re^try  have  arisen 
out  of  frauds  from  concealing  settlements. 

Your  correspondent,  however,  may  say  that 
this  was  not  a  settlement  of  real  estate,  but 
only  a  covenant  to  settle,  not  actual,  but  future 
property,  and  that  few  would  ever  think  of  in- 
quiring  after,  or— even  if  a  registry  should  be 
established — searching  for  such  a  document. 
But  the  mere  fact  of  such  a  case  having  oc- 
curred, win  render  enquiries  after  agreements 
of  this  nature  more  general,  and,  if  I  mistake 
not,  it  will  now  be  a  common  question  en 
titles,  in  consequence  of  the  Dower  Act,  whe- 
ther any  stipulation  exist,  that  the  vendor's 
wife  shul  not  be  deprived  of  her  dower.  As 
the  law  at  present  stands,  the  purchaser  must 
depend  wholly  on  the  answer  given  to  sach 
queries  as  these.  Few  solicitors,  I  believe, 
would  wilfully  give  a  false  reply ;  but  who  can 
answer  for  the  conscience  or  a  vendor  who  is 
pressed  for  money  ?  I  had  intended  to  advert 
to  two  other  cases,  of  sales,  where  actual  set- 
tlements, not  covenants  to  settle,  had  been 
made, — ^in  one  of  which  the  settlement  was  in- 
advertently forgotten,  and  in  the  other  de- 
signedly withheld ;  but  I  have  already  occupied 
too  much  of  your  time. 

The  observations  which  your  correspondent 
has  made  upon  Uie  establishment  of  a  Re^ster 
for  assignments  of  life  and  reversionary  mter- 
ests  in  personalty,  next  demand  attention. 
They  are  twofold. — 1st,  That  the  legislature 
has  already  decided  that  such  a  register  would 
not  be  a  public  benefit.  2dly,  Tmit  the  pre- 
sent system  of  notice  has  the  advantage  of 
making  a  party  acquainted  with  the  trustee, 
on  whose  faith  he  advances  the  money.  With 
respect  to  the  Jlrst,  it  is  onlv  necessary  to  refer 
to  the  titles  of  the  acts  lately  rejected,  to  con* 
vince  your  readers  that  the  attention  of  the 
legislature  was  merely  drawn  to  a  Register  for 
deeds  and  assurances  relating  to  real  estate., 

X.  Y.  introduces  his  second  observation  with 
an  assent  to  my  proposition,  that  **  if  registra- 


tion be  substituted  for  notice,  liiere  woiM  to 
some  degree  of  certunty ;"  but  this  advanta^ 
he  thinks,  is  not  to  be  put  in  competition  with 
what  he  states  as  the  result  of  the  present  sya- 
tem.  it  has  probably  never  occurred  to  tbe 
writer  that  cases  may  arise,  when,  from  the 
deaths  or  absence  of  trustees,  it  may  be  in»- 
possible  to  give  such  notice,  and  yet,  if  there 
were  a  re^pster,  it  would  be  possible,  with  the 
aid  of  a  dutringas,  to  make  a  marketable  title 
to  revendonary  property  in  the  funds.  Bat  a 
cnrsoij  renew  m  the  practice  on  the  sales  of 
reversions,  will,  1  think,  satisfy  most  nnpnjii- 
diced  persons,  that  in  all  ordinary  cases,  a  re- 
gister, (which  would  not  supersede  the  com* 
munications  with  the  trustees,  which  X.  Y. 
seems  to  consider  so  advantageous)  will  he 
more  satisfactory  to  vendors,  purchasers,  and 
trustees,  than  the  coiirse  now  adopted.  Tlie 
first  step  is  to  enquire  of  the  trustees  whedier 
they  have  notice  of  anj  prior  assignment.  If 
they  reply  in  the  negative,  the  bai^ain  is  con- 
cluded, and  notice  of  the  deed  is  given.  The 
purchaser  has  here  only  the  assertion  of  the 
trustees  i  but  they  may  misinform  him.  either 
designedly,  or  through  inadvertence :  in  either 
of  wnich  cases,  the  trustee  giving  the  inform- 
ation would  probably  be  hdd  responsible — a 
situation  in  which  an  honest  trustee  at  least 
ought  not  to  be  liable  to  be  placed.  But  it  has 
recentiy  been  decided,  that  notice  to  one  of  a 
set  of  trustees  is  notice  to  all.  How,  then,  an 
we  to  proceed,  if  one  of  the  trustees  be  dead 
or  absent  ?  The  deceased  or  absent  trustee  mv§ 
have  left  no  trace  of  a  notice  which  may  have 
bMO  given  him,  or  it  may  Imve  been  put  asi^ 
i>y  his  representatives  as  relating  to  a  business 
in  wluch  they  had  no  concern.  Besides,  the 
notice  may  have  been  verbal,  or  communicated 
in  some  letter  upon  family  or  other  matten^ 
In  this  state  of  tnings,  an  assurance  from  the 
representatives  of  &e  trustee  would  not  be 
sufficient  to  satisfy  a  scrupulous  purchaser, 
and  the  owner  of  the  reversion  may  be  pre- 
vented realizing  his  property,  except  perwipa 
at  considerable  loss.  I  am  not  imagining  cases ; 
for  I  know  one  inyhich,  from  the  deaths  of  Ae 
trustees,  it  was  impossible  to  make  the  inoai- 
ries  and  give  the  notices ;  and  another,  in  whidi 
a  suit  must  be  instituted,  to  decide  whether  a 
notice  of  an  assignment,  g^ven  by  a  letter  from 
his  brother,  will  stand  eood  against  an  assign- 
ment made  subsequently  to  the  death  of  such 
trustee,  notice  of  which  was  given  to  the  sur- 
vivors. 

Your  correspondent  has  (|QOted  an  authori- 
ty to  establish — what  I  certainly  did  not  mean 
to  doubt — that  the  first  of  two  incumbrancers 
who  gives  notice  has  the  prior  chum.  But  till 
he  can  produce  a  case  to  show  that  where  no 
second  assignment  has  been  executed,  and  no 
bankruptcy  intervenes,  the  assignees'  titie  is 
not  perfectly  good,  I  am  right  in  assuming  that 
the  validity  of  assignments  does  not  entirely 
depend  upon  notice.  I  have  alluded  to  one  in- 
stance in  which,  from  the  deaths  of  trustees* 
the  survivor  of  whom  left  no  representative,  no 
notice  could  be  given,  and  had  it  not  been  for 
the  confidence  of  some  friends  in  the  inugnty 
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of  the  parties  interested,  they  would  have  been 
^ffectuaUy  prevented,  in  a  time  of  need,  from 
rausinf  nnonejr  by  the  sale  of  their  reversion. 
AVoiild  that  this  honourable  feelinj^  could  al- 
ways be  relied  upon!  then»  in&ed,  there 
MToold  be  little  or  no  occasion  for  a  renter,. 
nny  more  than  there  would  be  for  apenal  code, 
if  all  were  amiable  and  honest.  We  must  le- 
Kialate  for  human  nature  as  it  is,  not  as  it 
oni^ht  to  be. 

Tliough  I  have  transgressed  the  ordinary 
bounds  of  a  letter,  I  must  add  a  few  remarks 
upon  the  objections  to  the  proposed  establish- 
ment for  depositing;  title-deeds.  On  this  head, 
I  feel  it  is  the  less  necessary  to  say  much,  as 
the  sn^ffestion  has  been  officially  approved  by 
yours^.    The  establishment  would  be  chiefly 
for  the  benefit  of  those  who  9Xtjomily  inter- 
ested in  deeds.    I  think,  therefore,  that  all 
who  esteem  it  a  valuable  privilege  to  have  the 
deeds  relating  to  their  estates  in  their  own 
possession,  wojuld,  when  that  cannot  be  the 
case  by  the  subdivision  of  property,  prefer 
their  being  deposited  in  a  public  office,  where 
they  would  be  easy  of  access,  to  their  being 
left  in  the  hands  of  private  individuals,  who, 
after  the  lapse  of  a  few  years,  it  is  often  diffi- 
cult to  trace.    It  is  in  such  instances  as  these 
that  the  establishment  would  be  useful ;  and, 
as  its  object  would  be  limited,  it  would  be  long 
ere  it  attained  that  gigantic  stature  with  which 
X.  Y.  has  endeavoured  to  invest  it.    I  am 
aware  that  it  has  been  urged  by  very  high  au- 
thority as  an  argument  against  a  General  Re- 
gistry Office,  that  it  might  be  exposed  to  the 
attaocfr  of  the  populace  in  times  of  political 
ferment.     The  motives  which  may  actuate  a 
mob  cannot  be  anticipated ;  but  it  is  not  pro- 
bable that  they  would  prefer  useless  parch- 
Dients  to  gold,  or  the  destruction  of  title  deeds, 
which  could  neither  iniure  nor  benefit  them, 
to  the  demolition  of  the  evidence  of  the  na- 
tional debt,  by  which  they  might  hope  to  mro- 
fit  in  a  consequent  duninution  of  taxes.    The 
fundholder  may  have  reason  to  be  alarmed  at  a 
popular  commotion  in  the  metropolis ;  but  the 
landowner  would  have  little  to  fear  so  long  as 
he  retained  the  deeds  subsequent  to  those  de- 
posited, and  continued  in  the  possession  of  his 
property. 
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ties  to  trustees,  and  directed  them  to  allow  his 
wife  to  ei\joy  the  interest  during  her  life;  the 
fund,  at  her  death,  to  l>e  equally  divided  among 
the  plaiutiffs,  "  the  children  of  Mr.  Martin, 
as  soon  as  the  youngest  of  them  should  attain 
the  age  of  twenty-one."  The  testator's  wife 
was  now  dead,  and  the  youngest  of  Mr.  Mar- 
tin's children  having  attained  the  required  age, 
a  bill  had  been  filed  by  them  to  direct  the  di*. 
vision  of  the  fond,  on  the  ground  that  they 
were  the  parties  fairly  entitied  to  it.  The  only 
question  m  the  cause  was,  whether  the  testator 
meant  to  include  those  only  of  Mr.  Martin's 
children  who  were  living  at  the  time  he  made 
his  will. 

His  Honor  the  Fics  Chancellor ^  having  de- 
ferred this  point  for  consideration,  now  gave 
judgment  in  the  case.  He  said,  that  after 
considering  the  authorities  which  had  refer- 
ence to  questions  of  this  nature,  he  had  come 
to  the  conclusion  that  the  pluntiflfs  had  not  as 
yet  become  fairly  entitied  to  the  fund,  because 
he  conceived  the  will  to  allude,  not  only  to 
those  children  existing  at  the  time  of  the  tes- 
tator's death,  but  to  all  the  children  which 
Mr.  Martin  might  at  any  period  have.  That 
f^ntleman  was  now  eeven^  years  of  age ;  but 
It  was  possible  for  him  to  nave  another  child, 
and  if  so,  that  child  would  be  upon  an  equal 
footing  with  the  pluntiffii.  However,  as  this 
was  an  improbable  occurrence,  he  would  have 
no  objection  to  the  money  bein^  paid  out  for 
the  benefit  of  the  plaintiffs,  provided  the  trus- 
tees consented  to  such  a  course,  and  the  par- 
ties gave  security  for  the  amount  of  the  share 
lo  which  any  future  child  might  be  entitied,  if 
%ucl!  an  event  could  possibly  occur.  The  Court 
was  bound  to  administer  justice  with  caution 
in  such  cases,  and  guard  against  the  possibility 
of  doing  wrong.  Murtin  v.  Hose^  at  West- 
minster, April  17tii  and  2dd,  1834. 


fBixt  C^atirrHor'jf  Court 

WILL— H:ON8TRUCT10N. — TOUNOBST  CHILD. 

A  bequest  io  the  children  o/'A.,  as  soon  as  the 
ytmngtest  of  them  comes  t/ag'e,  is  not  con^ 
fined  to  the  chihtren  ofK,,  born  at  the  time 
of  mahin/B^  the  wiil,  bat  may  comprise  after- 
born  children,  although  A,'s  age  makes  it 
impossible  that  he  shall  have  any. 

In  this  case   the  testator  had  bequeathed 
QOOOL.  3-per  cent,  consolidated  Bank  anniu- 


LtABILlTT  AT  LAW. — BQUITABLB  CLAIM. 

Circvmstanees  in  which  the  personal  repre» 
sentativrs  of  a  party,  sued  at  law,  but 
dying"  before  trial,  are  declared  liable  to 
account  for  the  matter  of  the  action. 

The  bill  in  this  case  was  filed  by  the  plaintitf 
to  obtain  a  decree  of  this  Court  to  establish  his 
title  to  a  debt  against  the  defendants  as  the 
personal  represntatives  of  Mr.  Hopley,  who  had 
died  pending  an  action  at  law  for  its  recovery. 
llie  dlU  stated,  amongst  other  things,  that  in 
the  year  1823,  a  Mr.  Thornton  of  New  South 
Wales,  shipped  for  England*  on  board  the 
plaintiff's  vessel,  The  Emerald,  some  goods, 
consigned  to  the  firm  of  Hoijley  and  Linghams. 
On  the  arrival  of  the  vessel  in  England,  some 
differences  arose  as  to  the  payment  of  freight, 
when  the  firm  of  Hopley  and  Linghams  ob- 
tinned  a  writ  of  execution  on  a  judgment 
agunst  Thomson,  who  had  transmitted  tha 
goods,  thinking,  as  the  bill  alleged,  that  if  they 
took  the  goods  as  his  property  under  an  exe- 
cution, they  would  exonerate  themselves  from 
the  liability  to  pay  for  the  freight.  A  sheriff's 
officer  was  put  on  board  the  vessel,  and  all  the 
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goods  were  oArtied  off  and  told.  An  action 
was  immediately  brought  bj  the  plaintiff  agunst 
all  the  parties  concerned  m  the  seizure  of  the 
goods,  including  the  sheriffs  of  London.  On 
the  trial.  Lord  Tenterden  told  the  Jury,  the 
(question  to  consider  was,  whether  the  execu- 
tion was  got  up  merely  as  a  shift  or  pretext  to 
.avoid  the  payment  of  the  freight;  and  the 
Jury  found  a  verdict  for  the  plaintiff.  The  de- 
fendants, not  satisfied  with  the  verdict,  ten- 
dered a  bill  of  exceptions,  on  which  the  case 
was  carried  to  the  Exchequer  Chamber,  and 
thence,  on  error,  to  the  House  of  Lords,  where 
the  first  judgment  was  confirmed^.  The  da- 
jns^es  thus  j^iven  for  the  trespass  amounted 
to  1,960/.,  while  the  sum  the  firm  was  liable  to 
pay  for  the  acceptance  of  the  goods  amounted 
to  40()0/.  For  the  recovery  of  this  last  sum  an 
jiction  had  been  commenced ;  but  Hopley  died 
before  trial,  and  the  Lin|fhams  having  become 
certificated  bankrupts,  it  was  then  useless  to 
proceed  against  them.  Thornton,  the  trans- 
mitter of  the  goods,  had  also  become  insol- 
vent. 

Mr.  Knig'ht,  after  stating  these  facts,  said 
that  the  only  remedy  now  left  to  the  plaintiff 
was  agunst  the  Linghams,  in  their  capacity  of 
executors  and  personal  representatives  of  Hop- 
ley»  who  died  solvent.  He  submitted,  that  this 
was  a  case  for  the  equitable  interposition  of 
the  Court,  by  calliog  on  the  defendants  to  ad- 
mit assets  of  Hopley,  or  to  account  with  the 
plaintiff. 

The  Attorney  General^  for  the  defendants, 
contended,  that  the  plaintiff  had  no  lien  on  the 
freight,  because  he  had  not  delivered  the  goods 
to  the  consignees  within  ten  days  after  t£s'  ar- 
rival of  the  ship  in  the  river.  He  was  also  now 
asking,  in  a  Court  of  Equity,  what  he  had  al- 
ready, in  effect,  obtained  in  a  Court  of  Law. 
Besides,  the  verdict  was  given  subject  to  a  re- 
ference as  to  the  amount  of  damages,  to  which 
reference  the  plaintiff  had  waived  his  claim  by 
not  prosecuting  it.  Another  reaaonagainst  main^ 
tunmg  the  present  bill  was,  that  this  was  a 
.purely  legal  question,  and  might  be  decided  in 
a  Court  of  Law. 

Sir  E.  Sugden,  who  also  appeared  for  the 
plaintiff,  said  in  reply,  there  coiud  be  no  doubl 
as  to  the  liability  consequent  on  the  possession 
of  the  fifoods. 

His  Honor,  the  f^ce  Chancetlm',  thought  the 
only  point  to  be  considered  was,  wheUier  or 
not  the  consignees,  bv  taking  possession  of  the 
goods,  were  answerable  for  the  whole  amount 
of  the  freight.  His  Honor  believed  such  to  be 
the  case.  It  could  not  be  contended  that  the 
defendants  should  be  in  a  better  situation  after 
an  irregular  seizure  than  if  they  had  accepted 
the  goods  in  a  regular  way.  The  ultra  lia- 
bility to  pay  the  freight  mone^  must  still  re- 
main, and  be  co-extensive  with  that  of  the 
transmitter  of  the  jfoods.  He  therefore  de- 
clared for  the  plaintiff's  claim,  with  costs. 

N**€kelU  V.  Ling'ham,  at  Westminster,  April 
22,  1834. 


itfllU. 

RBVE1I8I0NA1IY  INTBIIB8T. — FRAUD.-^-fTMXn:^ 
INFLUBNCS.  -^  INADEQUATE  CORSfOKBA- 
TION. 

The  s&ie  e/a  recenienmy  interest  tet  meiSe 
farfirauit  uftdue  influence^  mndfw  imade- 
fwtte  consiHehUhn,  alikmigk  the  seitivr 
tffff  of  age  and  nfcapaeity  to  C9ntrace,  mttd 
the  price  given  was  equal  in  value,  jftke 
ii/e  qfihe  ienani  inpoueeeion  woe  m  g9od 
one. 


*  See  Lucas  and  others  v.  Noehelis,  I  Clark 
and  Fmnel)y*8  Appeal  Ones,  p.  338. 


This  biU  was  filed  by  William  Bawtree  and 
others,  to  whom  he  had  executed  a  conveyance 
of  his  property,  as  trustees  for  his  benefit,agiiinal 
William  Watson,  the  husband  of  the  pluntiff's 
aunt,  for  the  purpose  of  setting  aside  various 
deeds,  whereby  the  pluntiff  haid  conveyed  to 
the  defendant  his  reversionary  interest  in  a 
copyhold  estate  at  St.  Osyth,  subject  to  the 
life- interest  of  his  father.  Air.  Smith  Bawtree, 
since  dead.  The  case  made  out  by  the  biU,  as 
the  ground  of  the  relief  prayed,  was,  thai  the 
instruments  in  question  had  been  obtained 
from  the  pluntlff,  a  young  man  of  weak  intel- 
lects, ana  incapable  of  transactine^  ordinary 
l)U8iness,  bv  fraud,  oppression,  and  undue  in- 
fluence, and  for  an  inadequate  consideration. 

Mr.  Pemberton  and  Mr.  Hayter  were  in  sup- 
port of  the  bill;  Mr.  Dickersieth  and  IVIr. 
Keene  for  Mr.  Watson. 

A  great  mass  of  evidence  was  read,  to  prove 
the  negations  on  one  side  and  disprove  them 
on  the  other.    The  nature  of  the  evidence  and 
arguments  maybe  inferred  from  the  judgment. 
The  Master  of  the  Rolls  said,  that  in    kia 
opinion  the  plaintiff  was  entitled,  upon  all  the 
principles  of  a  Court  of  Equity,  to  the  relief 
sought  by  the  bill.    The  sale  of  a  reversionary 
interest  could  never  be  upheld,  unless  the  pur- 
chaser was  able  to  establish  that  the  price  paid 
was  the  full  value  of  the  property,  and  that  the 
whole  transaction  was  (air  and  open.    It  ap- 
peared here,  upon  indisputable  evidence,  that 
the  value  of  this  estate  must  be  taken   at 
3600/.-^that  being  the  sum  at  which  it  had 
been  valued  very  shortly  before  the  traasaction 
in  question.    The  price  which  the  defendant 
said  he  had  hhnseif  paid  for  it  was  2600i., 
the  sum  of  1000/.  being  deducted  from  the 
amount  of  the  valuation  in  respect  of  the  aU 
leged  value  of  the  life  interest  ot  the  phintiflf's 
father,  Mr.  Smith  Bawtree,  who  was  then  alive 
and  in  possession.     If  Mr.  Smith  Bawtree, 
then  of  the  age  of  sixty.two,  had  been  io  an 
ordinary  state  of  healtn,  such  a  deduction, 
beinc^  about  eight   or  nine  years'  purchase 
of  tne  income  of   the  property,  might  not 
have  been  unreasonable ;  but  it  was  manifest, 
on  evidence,  that  he  was  at  that  time  labour- 
ing under  a  mortal  disease,  and  was  not  likely 
to  live  twelve  months.     The  deduction  of 
1000/.  for  the  value  of  his  life,  was  an  absolute 
fraud.    Upon  these  grounds  the  plaintiff  was 
clearly  entitled  to  a  decree  setting  aside  the 
purchase.    His  Honor,  referring  to  the  other 
'charges  in  the  bill,  said,  that  althongh  the 
plaintiff  was  not  a  person  of  such  mental  Im- 
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bccility  u  to  be  incapable  of  contracting,  still 
his  weakness  of  mind  was  such  as  made  him 
unable  to  defend  himself  ajraiost  the  art  and 
influence  of  others;  that  the  defendant  had 
obtaiueil  an  extensive  influence  over  his  mind; 
that  he  had  exercised  that  influence,  not  only 
for  purposes  in  themselves^  improper,  but 
fraudulent,  and   that  the  th'ree   agreements 

S roved  in  the  cause  furnished  the  clearest  evi- 
euce,  as  well  of  the  undue  influence  as  of  the 
fraud.  He  should  be  disposed  to  miUce  the 
decree  acfainst  the  defendant  with  costs,  if, 
upon  looking  into  the  authorities,  he  should 
not  find  himself  precluded  from  taking  such  a 
course  by  the  rule  which  decreed,  that  the 
party  coming  to  be  relieved  against  his  own 
acts  could  only  obtain  that  relief  upon  payment 
of  his  own  costs. 

Bawtree  and  oihers  t.  fFation,  9i  Westmin- 
ster, April  23d,  1834. 


[Before  the  four  Judges.] 

POOR  BATB. — ^MOUE  OF  RATINU. — P0WB&  OF 

SESSIONS. 

//  If  no  o^edi^n  to  a  j^oor  rate,  that  ail  the 
pariihioner$  are  rated  at  a  higher  value 
than  thetr  land  will  let /or. 

if  the  eessione  have  decided  a  matter  of  fact  ^ 
the  Court  of  King's  Bench  tcill  not  inter- 
fere bjf  mandamus  to  compel  them  to  rehear 
the  appeal  on  which  it  arises. 

Mandamus  to  the  iustices  of  Sussex  to  re- 
hear an  appeal  agamst  a  poor  rate  by  Lord 
Egremont,  on  the  ground  that  he  was  impro- 
perly rated  for  a  form,  namely,  that  he  was 
rated  for  more  than  the  farm  was  worth  to  let 
to  a  tenant.  The  sessions  refused  to  hear  the 
appeal,  because  his  notice  did  not  shew  that  he 
was  a^meved  thereby  ;  but  the  Court  of 
King's  jSench  granted  a  mandamus  to  hear  the 
appeal,  which  was  done ;  and  the  Court  grant- 
ed a  case  for  the  opinion  of  the  King's  Bench, 
merely  stating  that  he  was  rated  bevond  the 
Taloe  for  which  his  lands  would  let ;  but  there 
was  no  proof  that  others  were  rated  in  a  less 
proportion.  The  Court  held  that  Lord  Egre- 
mont must  give  further  evidence,  as  he  mi|pht 
be  properly  rated  at  more  than  the  rent.  The 
case  was  again  sent  down  to  be  reheard,  and 
was  reheard,  and  several  mtnesses  more  were 
examined ;  and  the  sessions  being  of  opinion 
that  Lord  Egrenont  had  proved  no  inequality, 
confirmed  the  rate,  ana  refused  V>  *teto  a 
case. 

Capron,  on  shewing  cause,  was  stopped  by 
the  Court. 

Long, — The  only  object  of  the  re-hearing 
was  to  ascertun  that  property  can  be  rated 
much  higher  than  it  will  let  for. 

Partte,J. — Have  not  the  sessions  disposed 
of  that  ?  They  have  not  reserved  any  case  for 
this  Court.  Suppose  they  have  decided 
wrongly,  We  can't  make  them  decide  it  over 
again. 


Denman,  C.  J.— We  can't  make  the  Court 
find  particular  facts. 

Long.^^They  could  not  rate  us  higher  than 
the  rent. 

Parhe,  J.— If  they  rate  all  others  the  same, 
nobody  suffers. 

Denman,  C.  J. — ^They  are  the  Judges,  and 
they  have  decided  it. 

Kule  discU^ged,  with  costs. — Rex  v.  The 
Justices  of  Sussex,  E.  T.  1834.    K.  B.  F.  J. 


Wn^H  %tn^  9ra(tto  C0tirt. 

PAUPBIL— COSTS  OF  THE  DAT. — LACHES. 

fFhere  a  pauper  will  be  bound  to  pnp  the 
costs  of  the  dap  for  not  proceeding  to  trial. 

On  shewing  cause  ag^nst  a  rule  which  had 
been  obtaiBea  requiring  the  lessor  of  the  plain- 
tiff to  pa^  the  costs  of  the  day  for  not  proceed- 
ing to  trial,  it  appeared  tliat  th^  lessor  of  the 
pUiiiti£r  sued  in  for^ia  pauperis,  and  on  the 
evening  before  thie  day  of  trial  it  was  con- 
sidered advisable,  in  consultation,  not  to  pro- 
ceed to  trial  without  a  particular  document, 
with  which  the  lessor  was  not  prepared.  Ac- 
Gordii\gly  he  did  not  fHroceed  to  trial,  and  the 
preseat  application  was  made  under  1  Reg. 
Gen.  H.  T.  2  W.  4,  §  110,  to  compel  ihe  pau- 
per to  pay  costs,  which  the  Court  in  its  dis- 
cretion had  power  to  do,  though  the  party  had 
not  been  dispaapered.  It  was  submitted,  how- 
ever, that  the  reason  which  had  now  been 
given  for  not  proceeding  to  triid  was  sufficient 
to  excuse  the  pauper  from  paying  costs. 

Pnrhe,  J.— ^'he  pauper  ought  to  have  been 
prepared  to  try  at  ttie  assizes  for  which,  he  had 
given  notice.  He  has  the  advantag^e  of  coun- 
sel and  attorney  for  nothing,  an<r  no  fees  to 
pay.  It  Ls  exceedingly  hara  on  the  other  side 
Ui  be  compelled  to  appear  at  the  assizes  in 
pursuanice  of  a  notice  or  trial  from  the  pauper, 
and  then  when  the  time  arrives  the  record  is 
withdrawn.  I  think  sufficient  excuse  has  not 
been  given  by  the  pauper  for  not  proceeding 
to  trifd,  and  therefore  he  ought  to  pay  the 
costs  of  the  day. 

Rule  absolute. — Doe  d.  Jones  v.  Gascoigne, 
H.T.1834.    K.B.P.C. 


ATTORNBT  AND  CLIBNT.*— COMPOSITION.-* 
IfANDLORO  AND  TBNANT. 

fFh&re  it  must  be  eonduded  that  an  attorney 
is  authorised  to  settle  several  claims  <if  hu 
dieni  on  the  same  person. 

This  was  an  application  for  a  rule  to  shew 
cause  why  a  new  trial  should  not  be  granted, 
on  the  ground  that  the  verdict  was  agamst  evi- 
dence. The  cause,  it  appeared,  hacl  been  tried 
before  the  sheriffs,  and  a  verdict  found  for  the 
defendant.  It  was  an  action  for  rent,  and  the 
circumstances  disclosed  in  evidence  were  as 
follows : — ^The  plaintiff^s  wife,  in  the  month  of 
September  1830,  let  certain  apartments  to  the 
detendant.    Hie  rent  was  agreed  to  be  paid 
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quarterly,  though  the  tenancy  was  yearly,  de- 
terminable at  a  quarter'8  notice.  Accordingly 
the  defendant  took  possession,  and  continued 
in  the  apartments  until  Lady-day  1833.  He  at 
that  time  quitted  the  apartments  without  notice 
to  quit,  leaving  one  quarter's  rent  due  at  that 
day.  Application  was  then  made  to  the  de- 
fendant for  6/.  6#.,  the  amount  of  the  quarter's 
rent  accruing  due  at  the  Lady-day  when  he 
quitted.  In  consequence  of  his  not  paying  the 
rent  when  demanded,  an  attorney  was  em- 
ployed to  sue  him ;  which  he  accordingly  did 
by  issuing  a  writ,  and  the  defendant  then  paid 
10/.  for  the  debt  and  costs.  The  recdpt  given 
was  headed  in  the  cause  and  signed  by  the 
attorney,  and  was  in  these  terms :  **  Received 
10/.  debt  and  costs  in  this  action."  The  rent 
due  amounted  to  6/.  6*.,  and  the  costo  1/.  19#.  8d. 
The  attorney  had  since  died.  The  present 
action  was  brought  for  the  quarter  due  from 
Lady-day  to  Midsummer-day.  At  the  trial  it 
was  contended,  on  the  part  of  the  defendant, 
that  the  sum  of  10/.  had  been  paid  by  the  de- 
fendant to  the  plaintiff's  attorney  as  a  com- 
position for  both  the  quarter's  rent  dtte  and 
that  which  would  accrue  due  by  the  following 
quarter-day.  If  this  was  not  taken  so,  the 
payment  of  the  excess  beyond  the  quarter's 
rent  and  costs  at  that  time  due,  could  not  be 
accounted  for.  It  was  contended,  on  the  part 
6f  the  plaintiff,  that  the  excess  was  to  be 
accounted  for  by  the  supposition  that  other 
costs,  besides  the  sum  ot  I/.  19*.  Sd.,  were 
owing,  as  the  attorney  had  no  authority  to 
compromise  the  plaintiff's  claim  for  a  quarter's 
rent  accruing  due.  If  any  payment  had  been 
made  on  such  an  understanding  betwee^the 
defendant  and  the  attorney  it  did  not  bincr  the 
plaintiff,  as  it  was  unauthorised  by  him.  The 
jury  found  a  verdict  for  the  defendant  This 
application  was  made  in  order  to  obtain  a  new 
tnal,  on  the  ground  that  the  verdict  was 
against  evidence:  first,  because  the  receipt 
wn  no  evidence  of  the  liquidation  of  the  plain- 
tiff's claim;  and  secondly,  if  there  was,  it 
being  ihiauthorised  by  the  plaintiff,  was  no 
answer  to  the  present  claim. 

Taunton,  J.— The  10/.  must  have  been  paid 
for  something  beyond  the  amount  of  debt  and 
costs  in  the  action  commenced  by  the  attorney. 
The  question  now  arises,  whether  the  plaintiff's 
attorney  had  authority  from  the  plaintiff  to 
enter  into  such  a  bargain,  as  to  take  it  as  an 
inducement  to  the  plaintiff  to  accept  the  sur- 
render of  hia  term.  I  tlunk  he  had  such  a 
right  in  the  common  course  of  occurrences. 
If  an  attorney  had  not,  no  man  would  know 
how  to  transact  business.  Under  all  the  cir- 
cumstances, as  it  does  not  appear  that  the  act 
of  the  plaintiff's  attorney  was  repudiated  by 
his  employer,  the  bargain  must  be  taken  to  be 
adopted  by  him.  The  present  verdict  is  there- 
fore right,  and  ought  not  to  be  disturbed. 

Rule  refused.— f^or/^y  v.  Garrard,  E.  T. 
1834.    K.B.P.C. 
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1*BS   KBW   BIU.   fob  8UPPBBSSINO   PIWTUBB- 
ANCE8    IN    IBBLAKD. 

Although  this  is  not  a  measure  relating 
to  the  Laws  of  England,  the  peculiar  cir- 
cumstances connected  with  it,  induce  us 
to  insert  the  substance  of  the  intended  new 
enactments. 

The  act  of  last  session,  3  W.  4,  c.  4,  is 
proposed  to  be  continued  in  force  until  the 
1st  August,  18359  ejpcept  as  to  the  following 
provisions,  which  are  to  be  repealed:    - 

Authorizing  the  lord  lieutenant  to  pro- 
hibit or  suppress  the  meeting  of  any  as- 
sociation, assembly  or  body  of  persons  in 
Ireland,  which  he  shall  deem  to  be  dan- 
gerous to  the  public  peace  or  safety,  or 
inconsistent  with  the  due  administration 
of  the  law ; 

Prohibiting  any  adjourned,  renewed  or 
otherwise  continued  meeting  of  the  same, 
or  any  part  thereof ; 

Touching  the  suppression  and  dispersion 
of  any  such  meeting ;  and  the  punishment 
of  persons  present  ^ex)eat ; 

And  other  provisions  authorizing  the 
holding  of  Courts  Martial  and  the  trial  of 
persons  before  such  courts,  and  carrying 
the  sentences  into  execution. 


ANSWERS  TO  QUERIES. 


NOTB. — ^BXBCUTOR.      P.  175. 

The  Bote,  in  this  case,  was  a  general  note, 
and  does  boC  vary  from  that  given  in  Burehell 
V.  Sloceckt  2  Ld.  Raym.  1545,  in  which  the 
promise  was  to  pay  a  certain  sum  to  fF,  B,  for 
value  received,  out  of  certain  premues  in  the 
possession  of  T.  R.  S.  If  then  it  be  a  general 
note,  E,  F.  must  contend  that  into  whosoever'a 
hands  the  note  should  come,  he  will  have  to 
sue  on  it  for  the  benefit  of  the  father,  to  sup- 
port the  possession ;  that  A.  B.  must  sue  as 
executor ;  and  sooner  than  argue  this,  1  think 
he  will  admit  A,  B,  entitled  in  his  own  right. 
It  b  only  a  matter  of  account  between  him  and 
his  hOiex.  I.  H.  £. 


will  be  included.  But  a  bequest  of  gaoHt  and 
ckatiele  in  a  particular  place,  wiU  not  pass 
bonds  which  may  happen  to  be  in  such  place 
at  the  death  of  the  testator.  Anon.  1  P.  Wms. 
267 1  Moore  v.  Mttore,  1  Bro.  Ch.  Ca.  127 ; 
Chapman  v.  Hast,  1  Ves.  273.  W.  T. 

2.  There  is  no  doubt  but  the  term  "  goods  *' 
unrestrained,  would  include  every  thing,  save 
real  estate,  and  perhaps  eyen  that,  if  a  testator 
had  expressed  his  intention  of  not  dying  intesu 
tate.  In  IFoolcomb  v.  IVooleomb,  3  P.  Wms. 
112,  the  word  "goods**  would,  no  doubt, 
have  included  eytvf  thing,  if  it  had  not  been 
explained  by  reference.  See  also  Heum^  v. 
fnggimton,  6  Mad.  1 19.  I.  H.  E. 


wifb's  propbrtt.    p.  176. 

1.  I  consider  that  no  one,  at  the  present  day, 
would  contend  that  the  husband  cannot  assign 
his  wife's  leaseliolds  without  her  assent.  As 
to  her  choses  in  action,  whether  for  valunble 
consideration  or  otherwise,  whether  she  assent 
or  not,  it  is  absolutely  void  as  against  her  sur* 
vivmg,  not  even  bankruptcy  or  insolvency 
having  anv  effect  agunst  her.  See  Purdeut  v. 
Juckion,  I  Russ.  1 ;  Honnor  v.  Morton,  and 
ff^ateon  v.  Dennis,  3  Russ.  65,  90. 

I.  H.  E. 

2.  A,^  can  dispose  of  the  leaseholds  and 
choses  in  action  of  his  wife  to  a  purchaser 
without  her  being  a  party  to  the  conveyance ; 
2  W.  Blackstone,  434 ;  and  the  wife  cannot  at 
any  future  time  set  aside  the  conveyance,  ex- 
cept in  the  case  of  an  assignment  of  her  rever* 
sionary  interest  in  a  personal  chattel ;  as  to 
which,  see  Purdew  v.  Jaehmmt  1  I^uss.  I. 

V.  R. 


BBQUBST.— CHATTBLS.     P.  208. 

1.  The  term  **  goods''  includes  all  chattels 
as  well  real  as  personal.  In  a  general  bequest 
of  all  the  testator's  goods,  if  there  is  nothing  in 
die  will  to  restrain  the  construction,  choses  in 
action,  as  w«U  as  aU  (rther  personal  property. 


Commoti  ftatQ. 

BXBCUTION. — BANKBUPTCr.      P.  208. 

1.  Mr.  Justice  Parhe,  in  4  B.  &  Adolp. 
264,  said,  *'  The  creditor  who  has  issued  exe- 
cution on  a  judgment  after  verdict,  though 
within  the  two  months,  is  entitled  to  a  pre- 
ference, if  the  seizure  was  before  an  act  of 
bankruptcy;  but  where  the  judgment  is  by 
defiiult  or  confession,  then  to  entitie  the  cre- 
ditor to  a  preference  there  must  have  been  a 
sale  as  well  as  a  seisure.  I.  H.  £. 

2.  A  sheriff  who  takes  in  execution  the 
goods  of  a  bankrupt  is  liable  in  trover  to  his 
assignees,  although  he  has  no  notice  of  the 
bankruptcy,  and  a  commission  has  not  been 
sued  out  at  the  time  of  the  execution.  Price 
V.  Helyar,  4  Bin^.  597|  I  Moore  &  P.  541» 
S.  C.  And  see  Cooper  v.  Chittw,  1  Ken.  395 ; 
I  Bur.  20 ;  1  Black.  Rep.  65,  S.  C. ;  Hitchin 
V.  Campbell,  8  Black.  Rep.  827-^29;  and 
many  other  cases.  W.  T. 

NUI8AKCB.      P.  176. 

If  I  understand  the  question,  it  is-^Can  A,, 
after  enduring  a  nuisance  for  eighteen  years, 
maintain  an  action  against  the  party  causing 
it?    I  should  hardly  tiiink  he  could.    As  a 
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Answem  to 


ie$. — Queriee.^Ediior's  Letter  Bo€. 


publio  nuisance  the  pariah  mighl,  1  think,  put 
it  down  I  and  it  U  stated  by  Lord  Mamfield, 
i  Biur.  337,—*'  It  is  not  nece88U7  that  the 
smell  should  l>e  unwholesome ;  it  is  enough  if 
it  renders  the  enjoyment  of  life  and  property 
uncomfortable/'  A  similar  case,  arising  from 
the  same  cause,  I  believe,  wai  tried  regarding 
some  property  at  Chatham  Place,  Hackney.  1 
am  not  aware  what  was  the  result. 

I.  H.  B. 


INTBRB8T.      P.  208. 

By  the  1 8th  Article  of  Union  between  Eng- 
land and  Scotland  (6  Ann.  1707)>  the  laws  re- 
lating to  trade,  customs,  and  the  excise,  shall 
be  the  same  in  Scotland  as  in  England.  By 
12  Ann.  c.  16,  reciting  that  the  reducing  of 
interest  hath  been  found  beneficial  to  the  ad- 
vancement of  trade;  it  enacts,  that  the  high- 
est rate  of  interest  shall  be  6/.  per  cent. ; 
this  act  extends  all  the  others  to  Scotland. 
Sartui  V.  ^lian,  2  Dowl.  Prac.  Gas.  254.  The 
above  statute  does  not  extend  to  Ireland.  By 
14  G.  3,  c.  7^f  people  in  England  might  lend 
money  in  Ireland,  if  they  toox  no  more  than 
£/.  per  cent.  This  act  is  since  repealed,  leav- 
ing it  open  to  people  to  lend  at  whatever  rate 
aJiowed  by  Ireland ;  which  by  the  Irish  Act, 
5  G.  2,  c.  7 9  is  reduced  to  6/.  per  cent.* 

I.  H.  E. 


QUERIES. 
HtfXB  at  9rciptrljif  AnH  Cattbei^aiubm. 

MARRIAGE  SETTLEMENT. 

j4.  (husband)  and  B,  (wife)^  make  a  settle- 
ment before  marriage.  ^.  is  possessed  of 
furniture,  plate,  &c. ;  B,  is  possessed  of  furni- 
ture, plate,  linen,  &c.  and  two  600/.  shares  in 
a  canal  company,  ji.  and  B.  assign  all  their 
furniture,  &c.  to  tmat^es,  upon  trust  for  the 
;Sole  use  of  B.  during  their  jomt  lives,  and  then 
tp  survivor.  The  two  $Q0/.  shares  are  not  in 
any  way  assigned  to/the  tirusitees,  though  in  a 
recital  just  before  it  is  atated  th^t  they  are  to 
be  settled  as.lhereiA^ft^r  menUoned.  There 
is  afterwards  a  proviso  that  B,  may  mortgage 
or  sell  the  shares,  that  ihe  aame  .shiJl  not  be 
'liable  in  any  wvQr  to  jthe  control  of  h^r  bus- 
band«  and  he^oyeoaaU  tp  j<)in  in  any  security 
with  B.  for  the  pucpoae  of  selling;  and  no 
.consent  of  the  trustees  is  mentioned  as  being 
necessarv.  nor  are  they  n»a»ed  in  the  proviso. 
,Bttt  (he  husband  afterwards  covenants  with  the 
trustees  to  permit  B,  to  take  the  annual  pro- 
ceeds, apd  not  to  intermejllle  in  any  w»y  there- 
with if  the  shares  are  .uQt  disppsed  of  by  her. 
Can  the  wife,  under  the  above  circumstances, 
dispose  of  the  shares  without  the  knowledge  of 
the  trustees  to  the  settlement  ?  and  can  a  pur^ 
chaser  witli  safety  accept  an  assignment  from; 
husbuid  and  wife  mtfiout  the  consent  of  the 
trustees?  and  could  creditocs .set  aside  such 
assignment  Id  a-punliaser  ?  j 

A  (]|0UMTRT  RSABBR. 


BEQUEST. — STOCK  IK  TBADB. 

^.j  by  his  will,  gave  and  devised  all  his 
stock  in  trade  to  one  of  his  sons.  At  the  time 
of  his  death  he  had  ordered  some  goods,  which, 
however,  were  not  then  sent  in,  but  arrived 
shortly  afterwards.  Will  these  goods  pass  to 
the  son,  as  part  of  his  stock  in  trade ;  or  will 
they  belong  to  the  executors,  as  part  of  tiie 
testator's  residuary  estate? 

Demurrsk. 


CommotiSiUD. 

DISTRIBDTIOM  OF  IlfTBSTATB's  X8TATK. 

A.,  who  was  a  single  man,  had  three  sisters, 
B.^  C,  and  Z>.  B,  and  €•  are  living,  but  un- 
married; />.  married,  but  died  ^ore  her 
brother  l^.),  leaving  issue  four  sons  and  two 
daughters,  all  of  whom  are  now  living.  ^  '« 
mother  and  father,  and  D**6  husband,  are  long- 
since  dead.  A,  died  unmarried,  intestate, 
leaving  considerable  personal  property  only. 
Amongst  whom  is  ^.'s  property  devisable,  ami 
in  what  proportions  ?  C 

THE  EDITOR'S  LETTER  BOX. 


We  think  that  W.  0.  M.  should  favor  qs  by 
pointing  put  the  mistake  which  has  been  made ; 
we  are  quite  sure  it  has  beei^  wholly  uninten- 
tional. The  genUeman  to  whom  it  will  be 
necessary  to  refer  is  on  the  Circuit,  and  ire 
cannot  immediately  communicate  with  him. 
Is  not  the  real  point  of  the  case  accurately 
stated  in  our  report  ? 

We  have  a  considerable  arrear  of  Qmrite 
and  Answers,  which  the  approaching  loMig 
vacation  will  enable  us  to  dispose  of. ' 

During  the  present  week  we  have  to  ac- 
knowledge the  receipt  of  the  communications 
belonging  to  this  part  of  the  work,  from  *'  A 
Constant  Subscriber;"  I.;  A.  Z.;  B.J.  A.; 
D.  B.  5  B.  W. ;  and  X.  Y. 

We  have  examined  all  the  petitions  (as  sog'- 
geated  by  M .  N.  O.)  presented  during  the  ^re* 
sent  Session  of  Parliament,  reladng  to  iifprh- 
9onmefU/or  D.ebt,  and  find  that  th^y  all  con^e, 
as  might  have  been  expected,  from  the  debtors 
confined  in  the  various  gaols  of  the  kingdom, 
and  the  number  of  signatures  to  these  peli-* 
tions  is  1014  for  the  whole  porkMl-  The  Gobi- 
mittee  apj^ointed  to  arrange  and  report  on 
Public  Petitions  have  selected  four  as  the  onlv 
ones  meriting  preservation  by  being  printedL 
We  shall  advert  to  them,  if  necessary,  on  a 
future  occasion. 

''An  oppressed  IndiFidnal"  bad  better 
state  his  case,  in  the  form  of  a  petition,  to  Use 
Lord  Chancellor,  and  leave  it  with  his  Lovd- 
ship's  Principal  Secretary; 

'rhe  letters  from  L.  H. ;  Justitia;  and 
Z.  Q.,  shall  be  considered. 

The  Quarteriy  Digest  of  all  the  Cases  re- 
ported  in  all  the  Coi^rts,  will  be  ready  ear^  in 
August.  This  will  be  the  Third '  P^ut  of  tte 
fourth  Volume  of  our  Analytical  Digest, 
which  commenced  in 'Michaelmas  Term,  18911, 
when  the  present  Work  was  established. 


Sfie  UtQal  i&bwvhet^ 


Vol.  VIII. 
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"  Quod  mai^  ad  Not 
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LAW  REFORM  IN    1728. 


It  is  rather  more  than  a  century  since 
tlie  House  of  Commons  was  besieged 
with  petitions  against  the  irregular  practi- 
tioners in  the  law,  more  especially  in 
various  parts  of  Yorkshire,  who,  under  the 
name  of  "  Entering  Clerks  to  the  Protho- 
notaries,"  without  tiie  education  of  attor- 
neys, prosecuted  trifling  actions  for  tres- 
passes and  small  debts,  and  defended  suits 
oomtaenoed  for  just  cause ;  and  the  House 
"Vas  solicited  to  stop  the  growth  and  in- 
crease of  these  entering  clerks,  and  to  re- 
medy th.e  evils  wliich  they  .produced* 

The  evidence  given  before  the  committee 
of  the  House,  which  is  reported  in  the 
journals,  furnishes  some  curious  details  of 
the  non-descript  sort  of  persons  who  prac- 
tised in  the  Common  Law  Courts  in  th6se 
days,  and  the  misconduct  of  which  they 
were  guilty.  The  general  act  of  2  Geo. 
2,  cap.  23,  appears  to  haVe  been  the  re- 
sult of  these  complaints  and  inquiries. 
.  Now,  however,  in  the  present  age,  the 
legislature  is  called  upon  to  establish  a 
multitude  of  inferior  courts  all  over  the 
country — the  necessary  consequence  of 
which  must  be  (in  the  language  of  the  evi- 
dence hefore  the  committee)  to  "  foment 
suits  and  indictments  for  frivolous  tres- 
passes;" to  revert  to  that  state  of  things 
when  "  the  law  was  ill  managed ;"  to  *'  set 
people  at  variance"  in  order  to  extort 
moaej ;  to  introduce  a  "  multitude  "  of  irre- 
gular practisers,  without  any  legal  edu- 
cation, acting  in  the  names  of  qualified  < 
attorneys  without  their  authority ;  or  if  the  i 
profession  should  unhajipily  lose  its  present 
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respectability,  there  may  be  too  many  in- 
stances of  connivance. 

We  deem  it  proper  to  put  before  the 
advocates  of  the  projected  Local  Inferior 
Courts  the  result  of  the  experience  of  past 
times,  so  tluit  it  may  not  be  for  want  of  due 
warning  if  they  furtlier  proceed  in  their 
pernicious  course. 

We  commence  with  the  following  state- 
ment from  the  Journals  of  the  House  of 
Commons,  on  the  25th  February,  1 728. 

A  petition  of  the  justices  of  the  peace  and 
jj^entlemen  assembleci  at  the  general  quarter 
sessions  of  the  peace  holden  for  the  West 
Riding  of  the  county  of  York,  at  Weatherby, 
the  13th  day  of  January  1728,  and  continued 
and  adjourned  to  Wakefield  and  Doncaster  in 
and  for  the  same  ridin^r*  was  presented  to  the 
House  and  read ;  8cttin<(  forth  that  ^rcat 
grievances,  to  the  ruin  of  many  poor  people, 
are  occasioned  by  the  great  inimber  of  prac- 
ticers  in  the  law,  called,  or  who  call  tlreni- 
selves;  "  Entering  Clerks  to  the  Prothuiio- 
taries,"  and  have  noi  had  ihe  regtthtr  educftdtm 
o/an  attorney,  and  prosecute  trifling  actions 
for  trtspik&Eei  or  ttnttll Mfs,  and  defend  against 
suits,  commenced  for  iust  cause,  which  no  fa'*T 
attorney  would  do :  and  praying  that  the  growth 
and  increase  of  entering  clerks  ma^  be  pre- 
vented, or  they  be  wholly  restrained  from  pro- 
secuting and  defending  suits,  or  such  relief  as 
the  Hoose  shall  think  fit.  And  the  House 
being  moved,  that  the  act  of  the  39th  of  King 
Henry  6,  c.  7,  declaring  how  many  attorneys 
may  he  in  Norfolk,  Sutfolk,  ana  Norwich, 
might  be  read,  the  said  act  was  read. 

Ordered,  that  the  said  petition  be  referred 
to  the  consideration  of  a  committee,  and  that 
they  do  examine  the  matter  thereof,  and  re- 
port the  same,  with  tlieir  opinion  thereupou, 
to  the  House. 

Ordered,  that  it  be  ini  instruction  to  the 
said  committee,  that  they  do  enquire  whether 
persons,  practicing  an  attorneys  or  solicitors, 
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have  complied  with  the  laws  relating  to  the 
stamp  duties. 

Similar  petitions  were  presented  from  the 
justices  of  the  peace  for  the  East  Riding  of 
the  county  of  Yorlc,  and  from  the  General 
Quarter  Sessions  held  at  York,  and  these 
were  referred  to  the  consideration  of  the 
same  committee. 

On  the  14th  March,  1728.  Sir  Wm. 
Strickland  reported  amongst  other  matter : 

That  the  committee  ordered  Sir  George 
Cooke,  Mr.  Foley,  and  Mr.  Borret,  Protho- 
notaries  of  the  Court  of  Common  Pleas,  to  lay 
before  the  committee  the  books  of  the  names 
of  all  the  clerks  entered  in  their  respective 
offices ;  and  that  Sir  George  Cooke  should  lay 
before  them  a  copy  on  oath,  taken  by  the 
sworn  attorneys  in  the  Court  of  Common 
Pleas ;  and  also  that  the  proper  officer  of  the 
Warrant  of  Attorneys  Office  should  attend 
with  a  list  of  the  names  of  all  the  attorneys 
that  have  been  sworn  in  the  Court  of  Common 
Pleas  for  thirty  years  last  past,  and  are  now 
subsisting  upon  the  rolls;  and  also  that  the 
Master  of  the  King's  Bench  Office  or  his  de- 
puty should  attend  with  a  list  of  all  the  sworn 
clerks  of  the  Court  of  King's  Bench,  and  sJso 
a  list  of  the  sworn  attorneys  of  the  Court  of 
King's  Bench  that  ha?e  been  sworn  for  thirty 
years  last  past,  distinguishing  the  several  years 
m  which  the  said  clerks  and  attorneys  were 
sworn ;  and  also  to  bring  a  copy  of  the  oath  of 
an  entering  clerk,  and  the  oath  of  a  sworn  at- 
torney in  the  ssdd  Court;  and  also  that  the 
Master  of  the  Bill  of  Middlesex  Office,  or  his 
deputy,  should  attend  $  and  aJso  that  the  Mas-v 
ter  01  the  Exchequer  of  Pleas,  or  his  deputy, 
should  attend  with  a  list  of  the  names  of  all 
the  attorneys  and  clerks  that  are  in  his  office ; 
and  that  the  four  attorneys  of  that  Court 
should  also  attend;  and  tiiat  Mr.  William 
Tulley,  Mr.  Gabriel  Powell,  Mr.  Henry  WU- 
Itams,  Mr.  Rees  Price,  Mr.  John  Harbott,  and 
Mr.  Robert  Appleton,  should  also  attend. 

These  orders  of  the  committee  having 
been  complied  with,  the  report  proceeds  to 
state  the  evidence  which  was  given  by  the 
several  officers  of  court  to  the  following 
effect : 

Sir  George  Cooke  said,  that  to  his  know- 
ledge he  never  entered  any  clerks  in  his  office, 
but  such  as  had  served  their  time,  or  were  well 
recommended  by  practisers  that  he  knew,  or 
the  master  with  whom  they  served  Uieir  clerk- 
ship. 

That  the  clerks  who  arc  entered  in  his  office, 
claim  a  privilege  of  not  being  sued,  but  in  that 
Court.  That  if  any  one  is  sued  in  any  other 
Court,  he  may  plead  his  writ  of  privilege ;  and 
if  he  is  sued  in  any  other  Court,  he  must  have 
a  copy  of  the  writ,  and  then  plead  in  iub  pede 
signU. 

That  he  has  not  above  a  thousand  clerks 
entered  in  his  book.  Tliat  he  does  not  know 
all  his  entering  clerks  by  name,  but  several  of 


them  by  person ;  and  that  enteiing  clerkfl  are 
exempt  irom  paying  fees  when  sued. 

That  the  several  prothonotaries  tax  attor- 
neys' bills  in  their  respective  offices.  That 
before  bills  have  been  taxed,  the  whole  money 
has  often  been  brought  into  Court,  and  some- 
times he  has  taxed  bills  without  the  money 
being  brought  into  Court. 

That  every  one  who  is  sworn  as  an  attorney^ 
ought  to  have  a  six  pound  stamp.  That  be 
has  been  a  prothonotary  about  twenty  yeans, 
and  believes  there  b  more  business  now  Uian 
formerly,  and  also  more  entering  clerks  ;  and 
knows  of  no  objection  why  all  clerks  whatso- 
ever, who  practise,  should  not  be  sworn.  That 
he  knows  of  no  entering  clerk  that  practices 
in  his  office,  but  what  are  entered  in  his  books  ; 
but  has  entered  several,  upon  the  countiy  at- 
torneys agents'  recommendations,  thou^b  he 
never  saw  the  person. 

That  there  are  several  who  take  out  writs  m 
that  Court  who  are  no  attorneys  of  the  same. 
That  the  costs  on  a  judgment  by  de&ttlt  he 
believes  to  be  eight  pounds ;  ana  when  bills 
are  brought  to  be  taxed,  he  taxes  them  ac- 
cordingly; and  when  upon  a  verdict,  never 
makes  any  distinction,  whether  for  AOs,  or  50/. 
^  That  the  attorneys'  bills  that  are  taxed  in 
his  office,  are  always  writ  in  Court  hand,  and 
in  Law  Latin ;  and  does  not  know  of  any  in. 
conveniency  it  would  be  to  the  dient,  whether 
the  bill  is  writ  in  Court  hand,  or  Secretary 
hand,  and  in  English.  That  a  great  many 
trifling  actions  are  brought  in  the  Prothono- 
taries' offices  as  well  as  in  other  Courts.  That 
it  is  a  certain  rule  where  the  cause  is  tried,  to 
allow  14/.  lOf.  costs. 

That  the  charges  of  paying  money  into 
Court,  is  a  penny  a  pound,  and  two  peace  in 
the  pound  taking  it  out  again. 

Mr.  John  Ward  produced  a  list  from  the 
Warrant  of  Attorneys  Office,  of  all  the  sworn 
attorneys  on  the  rolls  for  thirty  years.  That 
he  believed  there  might  be  420  in  all. 

Mr.  Samuel  Clarke  produced  a  L'st  of  the 
clerks  of  Edward  Ventris,  Esq.  chief  cleik  of 
the  King's  Bench,  and  also  a  list  of  the  attor- 
neys of  the  Court  of  King's  Bench :  and  bein^ 
examined^  said^  that  none  ought  to  practice 
but  such  as  are  sworn  attorneys ;  but  belieres 
there  are  a  great  many  that  practice  in  other 
nameit  though  they  are  not  aUowed  io  to  do, 
and  who  never  were  entered  attorneys  in  flw^t 
Court,^  but  act  only  by  collusion ;  and  that 
there  is  no  power  to  restrain  them  from 
doing,  lliat  no  person  ought  to  sue  out 
bill  of  Middlesex,  but  such  as  are  sworn 
tomeys. 

That  the  sheriffs'  officers  often  take  out 
writs,  and  put  an  attorney's  name  thereto, 
without  the  knowledge  of  the  attorney ;  and 
all  attornevB  and  clerks  who  are  sworn  are 
privileged  by  their  Courts,  but  solicitors  who 
practice  in  other  names  are  not.  That  none 
are  admitted  attorneys  in  the  King's  Bench, 
without  a  certificate  of  their  having  served  Bvi 
years  at  least  to  a  clerk  or  attorney  of  ^t 
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Court    That  th6  judges' and  8eijeiint»' clerks  I     Mr.  Robert  Appleton   said,  that  a  great 
bave  a  privilege  of  heinfi^. sworn;   and  none  ^'~     '  "  "^  '       '      ' 

but  the  sworn  clerks  belonging  to  the  office 
can  make  out  a  judgment  or  take  out  a  writ. 


Mr.  John  Croft,  deputy  to  the  master  of  the 
Bill  of  Middlesex  Office,  said,  that  he  believes 
there  are  several  persons  that  take  out  writs 
that  are  not  attorneys;  and  that  the  several 
officers  never  refuse  any  person  that  comes  to 
sign  their  writs ;  but  there  is  always  an  attor- 
ney's name  to  the  writ ;  and  they  never  inquire 
whether  they  are  sworn  attorneys  or  not.  Has 
often  known  sheriffs'  officers  take  out  writs. 
That  officer  alwavs  keeps  an  account. of  tlie 
number  of  writs  that  are  issued.  Has  known 
1000  issued  in  a  vacation,  and  about  3000  in  a 
year. 

Mr.  William  Spicer  produced  a  list  of  the 
attorneys  and  clerks  in  the  Office  of  Pleas  in 
his  Mi^esty's  Court  of  Exchequer ;  ^d  said 
that  there  are  three  sorts  of  processes,  a  iub- 
pcenat  ft  9f^o  minus,  and  summons ;  and  that 
they  are  obliged  to  ^ant  a  process  to  any  per- 
son who  comes  for  it. 

Mr.  William  Tully  said,  that  he  has  heard 
that  there  are  a  great  number  of  persons  who 
call  themselves  prothonotaries'  clerks,  that 
have  the  same  privilege  of  practicing  as  sworn 
clerks.  That  he  has  heard,  several  broken 
tradesmen  and  bsdllfis  do  practice  as  attor- 
neys, and  often  set  people  ai  variance,  and 
have  got  10/.  or  20/.  of  each  party,  by  being 
concerned ;  and  before  the  matter  comes  to  a 
trial,  make  the  affair  up  between  their  client  ^ 
for  a  bottle  of  wine  and  a  treat.  Believes 
many  practice  in  the  name  of  others,  to  avoid 
the  duty  of  the  six  pound  stamp.  That  seve- 
ral practice  in  the  town  and  country,  who  are 
not  sworn  clerks,  nor  ever  served  any  clerk- 
ship, and  ought  not  to  practice ;  but  practice 
only  as  being  entering  cierks,  and  have  a  writ 
of  pririlege  not  to  be  sued  in  any  other  Court 
but  such  as  they  belong  to.  That  the  protho- 
notaries' clerks  formerly  never  entered  up 
jud^ents,  but  such  as  were  actually  seated 
clerks  in  the  office,  as  likewise  in  the  King's 
Bench.  That  he  bdieves  there  are  some  thou- 
sands of  entering  clerks. 

That  it  is  a  great  detriment  to  the  Govern- 
ment, in  relation  to  the  stamp  duties,  that  the 
entering  clerks  and  other  persons  are  per- 
mitted to  practice  without  being  sworn;  and 
this  is  one  great  occasion  of  the  law  being  so 
ill  managed.  That  such  practicersy^mm/  suits 
and  indictments  for  frivolous  trespasses.  Be- 
lieves there  are  not  above  200  sworn  attorneys 
and  clerks  in  the  King's  Bench.  That  several 
attorneys  allow  their  clerks,  who  have  served 
their  time  out,  to  practice  in  their  names. 


number  of  practicers  who  practice  in  the 
country,  and  have  good  business,  were  never 
sworn.  That  he  knows  one  who  is  a  farmer, 
and  another  a  sailor,  and  about  20  or  30  more, 
who  practice,  and  never  were  sworn.  That 
he  knew  one  who  made  out  a'bill  of  24/.  and. 
took  6/.  for  the  whole.  There  are  only  six 
sworn  attorneys  in  the  East  Riding  of  the 
county  of  York, 

Mr.  Richard  Marriott,  one  of  the  attorneys 
in  the  Office  of  Pleas  in  his  M^estjr's  Court  of 
Exchequer,  said,  that  the  costs  oi  that  Court 
upon  a  judgment  of  default,  are  always  taxed 
by  the  master,  which  generally  amount  to 
about  8/.,  and  no  difference  in  the  taxations, 
whether  the  judgment  is  for  great  or  small  sume. 
That  where  the  judge,  in  case  of  a  trespass,  or 
for  battery,  certifies  for  under  40^.,  the  costs 
are  usuaUy  taxed  at  16/.  or  VJL  That  some- 
times one,  two,  three,  and  four  names  arc  put 
in  a  subpcena,  and  never  more  than  four  in  a 
writ,  and  in  a  summons  only  one  name.  That 
the  attorneys  of  that  Court  are  sworn,  but  the 
clerks  are  not,  but  practice  in  the  name  of  one 
of  the  sworn  attorneys ;  and  if  any  solicitor 
makes  out  any  process  irregularly,  ne  is  liable 
to  be  prosecuted* 

Mr.  Thomas  Lloyd  sud,  that  several  attor- 
neys who  send  for  writs  into  the  country  made 
out  in  that  Court,  are  sworn  attorneys,  and 
several  are  not.  That  he  believes  that  every 
one  who  practices  ought  to  be  sworn  in  some 
Court  or  other. 


Mr.  Henry  Williams  said,  that  he  knows 
several  practicers  who  have  not  been  regulariy 
bred,  nor  sworn  attorneys.  Has  known  se- 
veral frivolous  actions  brought  in  the  Court  of 
Excheauer,  and  several  peraons  ruined  there- 
by. That  in  case  of  battery,  if  the  judge  cer- 
tifies for  under  40^.,  he  has  known  the  costs 
amount  to  17/*  or  13/.  That  .sometimes  he  has 
had  two  attachments  at  a  time  to  be  returned. 
Has  known  the  jucke  certify  for  about  bt, ; 
and  in  an  action  of  the  case,  the.  costs  have 
amounted  to  30/. 


Mr.  Rees  Price  said,  that  there  are  no  prac- 
ticers in  the  Court  of  Great  Sessions  of  Wales, 
but  such  as  are  regularly  educated.  That 
upon  a  subpcena  out  or  the  Exchequer  for  less 
than  40«.  &mage,  the  costs  upon  judgment  by 
defaqlt  come  to  about  7/.  or  8/. 


The  prothonotaries  it  appears  brought  in 
their  several  lists  in  Court  hand,  but  the 
committee  ordered  that  they  should  bring  in 
the  same  written  in  round  hand. 

The  commissioners  of  the  Stamp  Duties 
also  attended  the  committee,  and,  being 
examined,  stated  as  follows : 

That  there  are  a  great  many  who  practice 
that  were  never  sworn,  and  several  who  are 
entered  in  the  prothonotaries'  office,  who  never 
paid  the  stamp  duty  of  six  pounds,  as  they 
ought  to  have  done  if  they  had  been  sworn ; 
and  the  commissioners  have  had  advice  of 
counsel  thereupon,  but  were  informed  they 
cannot  oblige  the  prothonotaries'  entering 
clerks  to  be  sworn,  as  the  law  now  stands ;  by 
reason  of  which  the  stamp  duty  is  greatly  in- 
jured and  lessened. 
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A  judgmeDt  wae  produced  where  the 
original  cause  of  action  wm  for  six  shillings^ 
and  wiien  the  bill  was  taxed  at  Sir  George 
Cooke's  office,  he  allowed  16/.  lOs.  for  the 
costs. 

The  petitioners  having  fully  prored  the 
allegations  contained  in  their  petitions, 
the  copamittee  came  to  the  following  re- 
solution: 

That  it  18  .(be  opinion  of  this  cominiirce, 
that  the  House  be  moved  for  leave  to  I>riiig  in 
a  bill  for  the  better  iiualifyin^  auA  regulatin/^ 
practicers  in  the  Courts  of  Chancery,  Kiug*9 
Bench,  Common  Pleas,  Exche(]uer,  fhc  Court 
of  Great  Session  in  Wales,  counties  palatine 
of  Chester,  Lancaster,  and  Durham. 

Sir  Wm.  Strickland  having  moved  the 
House  accordingly,  it  was  ordered,  that 
leave  be  given  to  bring  in  a  bill  for  the 
better  qualifying  and  regulating  attomies 
and  solieitors,  and  persons  practising  as 
such,  and  that  Sir  Wm.  Strickland,  Mr. 
Olanvile,  and  Mr.  Bevan,  prepare  and  bring 
ra  the  same.  On  the  27th  March,  1 729, 
Sir  William  Strickland  presented  to  the 
House  a  bill,  which  was  recdived  and  read  in 
conformity  with  the  resolution. 


DEBATES  IN  PARLIAMENT. 


IMPniSONMBNT  FOR  DEBT. 

The  followinj^  extract  from  the  speech  of  the 
Attorney  General,  on  introducing^  the  Bill  now 
before  Parliament  to  alter  the  Law  of  Debtor 
and  Creditor,  and  abolish  Imprisonment  for 
Debt,  will  show  the  present  state  of  the  ques- 
tion, according  to  the  views  entertaine.l  by  its 
supporters. 

The  Atiomev.GeneraL — I  will  not  enter  into 
the  question  of  whether  there  shall  be  the  power 
of  arrest  for  debt  or  not.  It  is  a  subject  which 
has  of  late  been  fully  discussed  i  and  any  gen- 
deman  who  wishes  to  see  the  arji^umcnts  on 
both  sides,  I  beg  to  refer  to  the  Fourth  Report 
of  the  Common  Law  Commissioners  *.  But 
there  is  one  authority,  not  geaerally  known, 
on  wluch  I  place  great  reliance,  and  which, 
therefore,  I  beg  to  quote  to  the  House.  It  is 
the  authority  of  Edmund  Burke,  as  illustrious 
for  his  philosophical  views  of  jurisprudence  as 
for  any  other  part  of  his  character.  In  the 
vear  l/80»  a  bill  was  ^  introduced  into  this 
House  to  abolish  imprisonment  for  debt  on 
mesne  process,  and  that  bill  he  supported. 
When  he  afterwards  went  down  to  Bristol  to 
contest  an  election,  he  was  reproached  for  the 
course  he  then  took.  It  is  not  all  hasting 
speeches  that  live  in  the  history  of  the  coun- 
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trr  $  but  that  whUrh  he  made  on  (his'  oc^'askHi 
will  be  read  as  long  as  the  English  langaa^ 
endures. 

He  said,  *' Lord  Beauchann/s  bill  was  a 
law  of  justice  and  policy,  as  tar  as  it  went. 
I  say  as  far  as  it  went;  for  its  fault  was, 
its  bein^  in  the  remedial  part,  miserably  de^ 
fective.  There  are  two  capital  faults  in  our 
law  Mith  relation  to  civil  debts.  One  is,  Ihiit 
every  man  is  presumed  solvent, — a  presam[»> 
tion'in  innumerable  cases  directly  av-ainst 
truth.  Therefore  the  debtor  is  ordered,  on  & 
supposition  of  ability  and  fraud,  to  be  coerrefl 
in  his  liberfy  until  he  makes  payment.  By  tiiis 
kneans,  in  all  cases  of  civil  insolvency,  without 
a  pardon  from  his  creditor,  lie  is  to  be  iiii- 
prisoned  for  life ;  and  thus  a  nHfcmhle,  tni8- 
taken  invention  of  artificial  science  operates  t# 
chancre  a  civil  into  a  criminal  judj^mcnt,  and 
to  scourge  misfortune  or  indiscretion  with  a 
punishment  which  the  law  does  not  inflict  ua 
the  greatest  crimes.  The  next  ftinlt  is,  that 
the  inflicting  of  that  punishment  is  n«»t  on  the 
opinion  of  an  equal  and  public  Jndge  ;  but  is 
referred  to  the  arbitrary  cfiscrecion  of  a  private 
— nay,  interested  and  irritated — ^indifiduvl.  He 
who  formally  is,  and  substantially  ought  to  he, 
the  Judge,  is  in  reality  no  more  than  mints- 
terial,  a  mere  executive  instrument  of  a  private 
man,  who  is  at  once  judge  and  party.  Every 
idea  of  judicial  order  is  subverted  hy  ihis  pro- 
cedure. If  the  insolvency  be  no  crime,  why  ia 
it  punished  with  arbitrary  imprisonment  ?  If 
it  be  a  crime,  why  is  it  delivered  iuto  private 
hands  to  pardon  without  discrefion,  er  to  pu« 
nish  without  measure  f  I  know  that  credit 
must  be  preserved,  but  equity  must  be  pre* 
Served  too  r  and  it  is  impossible  that  anv  thinjp 
should  be  necessary  to  commerce  wlrich  i«  in- 
consistent witli  justice." 

Upon  that  authority,  and  upon  general  rea- 
soning, I  trust  it  will  be  thought  that  the  time 
has  arrived  when  imprisonment  for  debt,  both 
on  mesne  process  and  in  execution,  except 
in  cases  of  fraud,  may  be  abolished.  No  pria- 
ciple  can  be  more  •  dangerous  than  that  whieh 
allows  a  man  to  l>e  deprived  of  his  liberty  on 
the  oath  of  an  interested,  prejudiced,  and  often 
fraudulent  creditor.  Imprisonment  for  debt 
is  detrimental,  not  only  to  the  debtor,  but  to 
the  creditor,  as  cutting  off  the  fund  from  whieh 
his  just  debts  ought  to  be  paid.  Imprisonmeat 
in  execution,  properly  considered,  is  still  mor^ 
objectionable  than  imprisonment  on  mesne 
proems ;  for  let  the  debt  be  evei  so  small^  and 
the  man  ever  so  honest,  if  from  misfortune  he 
is  unable  to  pav  it,  he  may  be  immured  in  a 
gaol  for  life.  6ut  of  the  abuses  of  this  tvstenr 
have  necessarily  sprung  the  Insolvent  Lawa, 
the  Insolvent  Court,  and  all  the  machinery  by 
which  the  rigour  of  the  law  is  sought  to  be 
mitigated.  The  demoralization  it  has  pro^ 
duced,  however,  has  been  most  extensive.  I 
do  trusty  therefore^  that  imprisonment  for  debt 
will  be  confined  to  its  legitimate  purpose,— » 
namely,  compelling  the  payment  of  debts,  and 
and  enabling  the  creditor  to  get  at  the  property 
of  his  debtor.  We  do  not  allow  the  body  of 
the  debtor  to  be  cut  in  piecesi  as  was  ^ 
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we  are  toU,  in  one  8U%e  of  tin  Homan  law ; 
Qor  do  we  ullow  biiu  to  be  sold  into  slavery ; 
but  we  imprison  him  in  order  to  ^et  at  bis 
property.  Now,  1  propose  to  do  it  much  more 
efiectuailiy  than  is  done  at  present,  by  making 
Che  debtor  di^icover  and  surrender  all  his  pro- 
perty, in  order  that  it  may  be  Justly  and  eqaal- 
ly  distributed  unon^  his  creditors. 
.  But  I  should  hardly  venture  to  take  away  tlie 
power  of  imprisonment,  unless  I  proposed 
«Dme  improvement  in  the  law,  and  to  give  the 
creditor  an  equivalent  for  that  power.  Now 
t)iid  measure  contains  several  improvements  of 
a  most  beneficial  nature.  The  first  is,  to  allow 
instaut  execution  upon  certain  instruments, 
such  as  bills  of  exchange  and  bonds.  Whe«  a 
wan  solemnly  puts  hia  nand  to  4m  instrument 
of  this  sort,  it  is  monstrous  that  without  a  sha- 
dow of  defence,  he  should  be  able  to  put  his 
creditor  to  an  enormous  expense.  lie  may 
put  in  sham  pleas — he  may  have  a  trial — he 
uiuy  have  judgment — and  cause  more  expense 
to  his  creditor  than  the  value  of  the  instru- 
laent.  In  Scotland,  in  France,  and  in  almost 
every  other  country  in  Exrope,  immediate  exe- 
cution is  allowed  upon  these  instruments,  un- 
IcM  application  be  made  to  a  magistrate,  and 
security  be  given  for  the  payment  of  the  debt. 

Another  improvement  in  this  bill  will  be,  to 
compel  the  debtor  to  surrender  his  property. 
At  present,  a  maa  in  custody  can  set  all  his 
creoitors  at  defiance.  He  has  the  liberty  of 
the  ruleSy  and  may  live  there  in  affluence  and 
luxury.  By  a  strange  law,  called  the  Lords' 
Act,  which  does  go  some  way  to  favour  the  im- 
patation  of  our  laws  having  an  aristocratic  ten- 
«leacy,  a  man  taken  in  execution  for  a  lest 
nun  than  dO(V.,  may  be  brouglit  up  and  com- 
pelled,, under  the  penalty  of  transportation  to 
Botany  Bay,  to  surrender  fdl  his  property  to  his 
creditors ;  but  if  he  be  taken  in  execution  for 
a  larger  sum,  he  may  live  in  a  palace,  and 
spend  before  their  eyes  the  money  which  ought 
to  be  divided  amongst  his  creditors.  Now  I 
propose,  that  whatever  the  amount  of  the  debt 
mi^  be,  unless  it  be  paid,  or  his  pro|)erty  sur- 
i«ndered,  the  debtor  shall  be  placed  in  close 
confinement,  and  treated  as  a  criminal.  In 
short,  I  adopt  the  principle  and  mode  of  pro- 
ceeding followed  in  the  case  oi  bankrupts.  If 
a  man  owe  100/.,  and  be  not  able  to  pay  it, 
and  honestly  dbcloses  his  property,  he  is  set 
free  j  whilst  the  man  who  owes  only  50/.,  or  a 
leas  sum,  although  willing  to  act  honestly,  and 
aamnder  his  property,  is  liable  to  perpetual 
imprisonm^it.  Now  I  propose,  that  if  such  a 
man  abscond,  or. conceal  bis  property,  he  shall 
be  subject  to  confinement  criminally ;  but  that 
if  he  does  the  reverse,  that  he  sludl  be  at 
liberty. 

^  Another  improvement  I  have  proposed  to 
introduce  is,. the  making  of  all  manner  of  pro- 
perty subject  to  execution.  At  present  you 
cannot  touch  copyhold  property :  you  cannot 
touch  bills,  or  bonds,  or  securities  in  the  pos- 
session of  your  debtor ;  you  cannot  touch  his 
property  jn  the  public  funds ;  so  that  he  may 
^ve  1(M),000/.  in  the  3  per  cent,  consols,  and 
yel  you  ^hall  not  be  able  to  touch  a  farthing. 


AH  that  may  b«  necessary,  therefore,  at  pre- 
sent is,  that  you  should  have  the  power  of  con- 
fining his  person,  in  order  to  get  at  his  pro- 
perty indirectly,  by  thus  inducing  him  to  pay 
the  debt;  but  it  wilt  be  infinitely  better  to 
compel  him  to  assign  his  property.  I  there- 
fore propose  to  make  all  property,  real  and 
personal,  of  a  debtor,  liable  to  execution  and 
assignment  in  satisfaction  of  his  debt. 

There  is  another  improvement  which  seems 
to  me  of  considerable  importance — it  is  to  al- 
low a  eeMh  bonorum  without  imprisonment. 
At  present  no  man  can  take  the  benefit  of  the* 
Insolvent  Debtor's  Act  without  going  through 
the  ceremony  of  lying  in  gpftoL  He  there  be- 
comes a  degraded  man ;  his  morals  are  pro- 
bably corrupted  ;  and  his  family  suflTer  for 
years  to  come.  The  cost  of  this  evil  averages 
20/.  or  25/.  per  roan.  Now,  if  a  debtor  be 
honestly  disposed  to  surrender  his  property, 
without  being  arrested  by  a  slieriflf's  officer,  I 
propose  that  he  should  httve  liberty  to  do  so. 

Another  improvement  X  wish  to  introduce  is 
this. — At  present,  however  honestly  a.man  may 
have  surrendered  his  property,  all  his  future, 
efiects  are  liable  for  his  past  debts.  The  spur 
to  industry  is  thus  taken  away;  but  I  propose 
that  if  a  certain  proportion  of. his  creditors  in* 
value  and  number  will  give  him  a  certificate, 
he  shall  become  a  new  man,  and  shall  have  the 
same  opportunity  of  retrieving  iiis  affairs  as  a 
certificated  bankrupt.  The  distinction  between 
persons  who  are  subject,  and  those  who  are  not 
8ubject  to  the  bankrupt  laws,  is  extremely  ar- 
tificial, and  rests  upon  no  solid  foundation; 
for  although  a  man  ne  not  engaged  in  trade, 
he  may  honestly  become  unable  to  pay  his 
debts ;  and  therefore  I  propose  he  shall  be  dis- 
charged from  future  liability,  on  obtaining  the 
certificate  of  a'  eertun  proportion  of  his  ci'e- 
ditors. 

These  are  the  chief  alterations  I  propose  to 
make  in  the  law ;  and  whilst  it  improves  the 
situation  of  the  creditor,  and  punishes  fraudu- 
lent debtors,  by  allowing  them  to  be  arrestod, 
if  "  in  meditation  of  flight,"  as  it  is  called  in 
Scotland ;  or  if  they  contract  debts  under  false 
pretences,  or  if  they  attempt  to  defraud  their 
creditors;  renders  them  guilty  of  misdemeanor;, 
and,  having  been  first  convicted  by  a  jury,  sub- 
ject to  punishment : — whilst,  I  say,  it  does  all* 
this,  it  will  let  th^  innocent  but  unfortunato 
debtor  go  free. 

The  machinery  of  the  bill  will  certainly  be 
attended  with  some  expense.  We  Aiust  nave 
Commissioners  to  take  charge  of  insolvent 
debtors'  property,  and  see  that  it  be  equitably, 
distributed;  and  those  Commissioners  must 
have  adequate  compensation  for  their  services.' 
But  I  am  certvn  that  the  saving  which  will  be 
effected  by  the  Bill  will  more  than  countor- 
balance  the  expenses  it  will  give  rise  to.  Our 
insolvent  system  costs  at  present  300,000/.  per 
annum,  which  ought  to  be  distributed  among 
the  creditors.  Thenagun,  the  Insolvent  Courts 
are  expensive  pieces  of  machinery,  and  the 
country  has  the  further  expense  of  maintaining 
these  poor  wretches  in  prison.  These,  and  va- 
rious other  expenses,  wiiich  will  be  saved,  will, 
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I  repeat,  more  than  coyer  tba  expense  of  this 
Bill.  I  know  there  are  gentlemen  for  whom  1 
entertsdn  a  sincere  respect,  who  have  serious 
doubts  of  the  propriety  of  entirely  abolishing 
imprisonment  for  debt.  Undoubtedly  the  sub- 
ject requires  serious  deliberation ;  but  I  trust, 
that  after  the  fullest  discussion  and  investiga- 
tion, it  will  be  found  that,  with  the  limitations 
I  have  proposed,  imprisonment  for  debt  may 
be  entirely  abolished. 
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PRIVILBOBD  COMMUKICATIONS. 

Attornkys  are  frequently  subpoenaed  to  give 
evidence  against  their  cHents,  and  we  therefore 
consider  it  useful  to  collect,  Ist,  the  cases  in 
which  it  has  been  decided  that  they  ought  not 
to  disclose  the  facts  inquired  after;  2dly,  those 
to  which  the  Court  has  held  that  the  privilege 
did  not  extend  j  and,  3dly,  the  protection  af- 
forded to  the  Agents  or  Clerks  of  Attorneys 
when  subpoenaed  as  witnesses. 

We  shall  state  the  doctrine  laid  down  in  the 
earlier  cases,  and  quote  somewhat  at  length 
the  recent  decisions. 

Ist.  fThere  the  evidence  eannoi  be  given. 

The  professional  confidence  which  a  client 
reposes  in  his  attorney  or  solicitor  is  held  to  be 
inriolable.  10  Mod,  40;  BulL  N.  P.  284 1  1 
Ventr.  197.  The  communications  of  the  cli- 
ent are  not  to  be  ^sclosed  at  any  period,  the 
privilege  being  given  for  his  benefit  and  not  of 
the  attorney:  even  after  the  termination  of  the 
proceedings,  or  after  the  attorney  has  been 
changed,  he  is  still  precluded  from  giving  evi- 
dence. "It  is  not  sufficient  to  say,  the  cause 
is  at  an  end— 4he  mouth  of  such  a  person  is 
sUent  for  ever."  4.  T.  R.  769;  2  Camp. 
10,  578.  So  also  after  being  struck  oflf  the 
roll,  the  prohibition  stUl  continues.  19  Ves.  jun. 
261.  And  the  rule  is  also  applicable  to  cases 
between  third  persons.  4  T.  R.  769. 

The  privilege  is  not  confined  to  communi- 
cations made  in  relation  to  a  cause,  for  an 
attorney  being  consulted  upon  a  deed  alleged 
to  be  fraudulent,  though  not  employed  in 
drawing  it,  the  Court  held  his  evidence  was 
properly  rejected,  2  B.  and  B.  4 ;  More,  367. 
But  see  fTardncorth  v.  ffornihaw,  cited  i^.- 


A  motion  was  made  in  the  Court  of  Chas^^ 
eery  to  compel  an  attorney  to  produce  papers 
of  his  client ;  but  the  order  was  refused  with 
costs ;  and  the  Lord  Chancellor  said,  he  never 
heard  at  law  of  a  subpcena  duces  tecum  upon  an 
attorney  to  produce  the  papers  of  his  dient. 
He  remembered,  in  a  case  of  forgery  at  Dur- 
ham, a  man  served  with  a  subpcena  to  produce 
a  forged  deed.*  It  has  been  sometimes  seen 
in  a  criminal  case ;  but  that  was  not  a  pre- 
cedent to  be  followed.    6  Ves.  jun.  280,  282, 

8o,  the  protection  of  communications  made 
by  a  client  to  his  attorney,  applies  to  aU  cases 
in  which  the  relation  of  attorney  and  client 
subsists,  and  to  all  cases  where  the  client  ap- 
plies to  the  attorney  in  his  professional  capadty. 
And  an  attorney  cannot  be  asked  whether  A. 
applied  to  him  to  draw  a  certain  deed,  nor 
whether  A.  asked  his  advice  for  a  lawful  or  an 
unlawful  purpose. 

Thus  in  an  action  of  ejectment  for  two  cot- 
tages and  a  piece  of  land,  the  question  was, 
whether  a  deed  dated  in  the  year  1826,  by 
which  the  property  was  conveyed  by  the  insol- 
vent to  the  derendant,  was  a  bona  fide  or  a  frau- 
dulent conveyance. 

On  the  part  of  the  lessor  of  the  plaintiff,  Mr. 
Stanley,  an  attorney,  was  called ;  and  it  was 
'4iDP|^sed  on  the  part  of  the  lessor  of  the  plain- 
tif,  to  ask  him  whether  the  insolvent  hM  not 
applied  to  him  to  draw  a  conveyance  in  fraud 
of  the  creditors. 

Ludlow,  Serjeant,  for  the  defendant,  ob- 
jected that  any  conference  between  an  attorney 
and  client  was  privileged ;  and  he  cited  the 
case  of  Cromack  ▼.  Heaihcote,  2  B.  &  B.  4. 

Tal/ourd,  Seijeant,  contra, — ^It  was  .held  in 
the  case  of  IVilliama  ▼.  Mudie,  I  Carr.  and  Pk. 
168,  that  the  privilege  was  confined  to  cases 
where  the  communication  relates  to  the  bring- 
ing or  defending  an  action  ;  and  besides,  no 
privilege  can  originate  in  an  intended  firmod. 
This  is  quite  different  from  the  case  of  a  party 
confessing  a  by-ffone  crime  to  his  attorney  for 
the  purpose  of  his  defence^  which  of  course 
wouM  be  privileged.     ^ 

Mr.  Justice./.  Parke  said,  I  should  not  limit 
the  privilege  to  those  cases  in  which  an  action 
is  contemplated.  The  Lord  Chancellor  has 
recentiy  consulted  witii  the  two  Lord  Quef 
Justices  and  the  Lord  Chief  Baron,  and  ther 
considered  tiiat  the  privilege  was  not  limiled 


•  The  case  of  forgery  referred  to,  appears  to 
be  the  one  reported  3  Burr.  1688,  where  it 
was  held  that  an  attorney  is  bound  to  obey  a 
suhpmna  duces  tecum  for  papers  belonging  to 
his  client,  in  order  to  give  evidence  to  a  grand 
jury,  to  prove  bis  client  gidlty  of  having  forged 
them. 
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In  thd  way  that  vu  stated  by  Lord  Tenderden. 
The  protection  applies.  In  my  opinion,  to  all 
cases  in  which  the  relation  of  attorney  and  cli- 
ent snbsists.  I  believe  that  the  case  decided  by 
Lord  Tenderden  was  the  first  in  which  the  law 
'was  laid  down  with  the  limitation  that  he  put 
upon  it. 

R.  y,  lUcharde.  There  was  also  the  case  of 
Broad  ▼.  Piit,  3  Car.  &  Pa.  518,  decided  in 
the  Court  of  Common  Pleas ;  and  the  case  of 
fFitliams  v.  Mudie  was  also  acted  upon  in  Ire- 
land. 

Mr.  Justice  J.  Parke» — ^I  am  aware  that  that 
case  had  been  acted  on  since-;  but  I  consider 
that  it  has  now  been  overruled  by  the  Lord 
Chancellor,  the  Lord  Chief  Justices^  and  the 
Lord  Chief  Baron. 

Tal/ourd,  Serjeant,  proposed  to  ask  the  wit- 
ness, whether  the  insolvent  asked  his  advice 
for  a  lawful  or  an  unlawful  purpose. 

Lftdhw,  Serjeant,  objected  to  the  question. 

Talfourdf  Serjeant. — I  must  ask  it,  unless 
your  Lordship  decides  thatthere  is  no  difference 
between  a  lawful  and  an  unlawful  communica- 
tion, and  that  both  are  equally  privileged. 

Mr.  Justice  J.  Parke. — ^There  is  a  great  deal 
of  difficulty  in  the  witness's  duclosing  whether 
the  conference  between  him  and  Ms  client, 
was  for  a  lawful  or  an  unlawful  purpose,  with- 
out our  being  told  what  it  was.  It  mi^ht 
be  that  the  party  asked  if  a  particular  thing 
could  legally  be  done. 

Tai/ourd,  Serieant,  proposed  to  ask,  if  the 
insolvent  applied  to  the  witness,  to  draw  a  cer- 
tundeed? 

Mr.  Justice  J.  PffrA^.— -Ithink,  on  the  autho- 
rity of  the  case  of  Cromack  ▼.  Heaihcote/itM 
that  Question  cannot  be  put. 

Tai/ourd,  Seijeant.— That  case  can  perhaps 
hardly  be  sustained  to  its  full  extent. 

Mr.  Justice  J.  Parke. — 1  think  that  the  safe 
course  would  be  for  me  to  abide  by  the  case  of 
Cromack  v.  Heathcote*  I  will,  however,  make 
a  note  of  the  objection.  I  am  of  opinion  that 
the  privilege  applies  to  all  cases  where  the 
client  applies  to  the  attornej  in  a  profes- 
sional capaci^;  and  an  application  to  draw 
a  deed  is,  I  thmk,  of  that  description. 

The  evidence  was  relected. — ^Verdict  for  the 

flaintiff. — Doe  ▼.  SheUard  ▼.  Harris^  5  Car.  & 
*.  592. 

It  has  also  been  decided,  that  communica- 
tions made  to  an  attorney  respecting  a  matter 
ia  dispute,  are  privileged,  though  no  cause 
was  then  commenced,  dark  ▼.  Clark,  2  Moo. 
&  Mai.  2. 

2dL  fFhere  the  privilege  does  not  extend. 

The  privilege  is  confined  to  such  communi- 
cations as  are  made  with  reference  to  profes- 
fetsional  business  during  the  relation  of  attor- 
ney and  client.  A  person  by  profession  an 
attorney,  but  not  employed  as  attorney  in  the 
partioolar  busineie  which  \3  the  suliject  of  in- 


quiry, is  not  within  the  rule^  though  be  may 
have  been  consulted  confidentally.  4  T.  II. 
759. 

And  the  privilege  does  not  extend  where  the 
matter  relates  to  a  treaty  for  the  purchase  of 
an  estate.    6  Mod.  47. 

The  attorney  of  a  party  in  the  cause  may  be 
examined  like  any  other  mtness,  where  he 
knew  the  fact  before  the  retuner,  that  is,  be- 
fore he  was  addressed  in  his  professional  cha- 
racter; 1  Ventr.  197;  10  Mod.  40;  Bull.  N. 
P.  284 1  S.  C.  4  T.  R.  759 ;  or  where  he  has 
made  himself  a  party  to  the  transaction; 
Peake's  N.  P.  C.  108;  5  Esp.  N.  P.  C.  52; 
Cowp,  845;  or  where  he  is  questioned  to  a 
collateral  fact  within  his  own  knowledge,  or 
to  a  &ct  which  he  might  have  known  without 
being  entrusted  as  attorney  in  the  cause. 
Bull.  N.  P.  284 ;  11  St.  Tr.  253. 

Thus,  if  he  is  a  subscribing  witness  to  a  deed, 
he  may  be  examined  concerning  its  execution. 
Cowp.  846;  4  Esp.  N«  P.  C.  235;  5  Esp. 
N.  P.  C.  53,  S.  C. 

Propositions,  which  the  attorney  of  one 
party  had  been  professionally  entrusted  to 
make  to  the  adverse  party,  though  they  are 
not  to  be  disclosed  by  the  attorney  himself* 
may  yet  be  proved  by  another  witness  who 
heard  him  deliver  them.    2  Camp.  10. 

A  person  who  was  consulted  confidentiaUy 
on  the  supposition  of  his  being  an  attorney, 
when  in  fact  he  was  not  one,  has  been  held 
compellable  to  answer.   6  Esp.  N.  P.  C.  1 13. 

If  there  be  a  question  about  an  erasure  in  a 
deed  or  will,  he  may  be  asked  whether  he  had 
ever  seen  the  instrument  in  any  other  state, 
for  it  is  a  fact  within  his  own  knowledge ;  but 
he  ought  not  to  be  permitted  to  disclose  any 
confessions  which  his  client  may  have  made  to 
him  on  the  subject.    Bull.  N.  P.  284 ;  1  Ventr. 

197. 

If  an  attorney  were  present  when  his  client 
was  sworn  to  an  answer  in  Chancery,  he  may 
be  a  witness  on  an  indictment  for  perjury,  to 
prove  the  fact  of  taking  the  oath,  which  is  a 
fact  not  peculiarly  within  his  knowledge  as  an 
attorney,  and  not  committed  to  him  in  secrecy. 
Bull.  N.  P.  284 ;  Cowp.  846 ;  but  see  2  Str. 
1122. 

The  attorney  of  one  of  the  parties  may  also 
be  examined  as  to  the  contente  of  a  written 
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notice  which  had  l>eeh  received  by  him  id  the 
covurae  of  the  oauae,  colling  upon  him  to  pro- 
duce papers.  7  East^  357 ;.  and  see  2  Swanst. 
201. 

S6»  in  an  .action  of  debt  upon  a  bond,  the 
plaintiff's  attorney  was  admitted  to  prove  that 
the  bond  liad  been  given  for  an  .usurious  con- 
sideration.   Peake's  N.  P.  C.  108. 

And  where  a  person  who  had  brought  an 
action  upon  a  promissory  note,  which  was 
afterwards  compromised  by  the  defendant, 
atid  the  plaintiff  had  informed  the  attorney 
after  the  compromise  that  there  never  had 
been  any  consideration  for  the-  note,  it  was 
held  that  the  attorney  was  compellable  to  dis- 
close the  circumstances,  in  an  action  brought 
to  recover  back  the  money.  The  communica- 
tion (said  Lord  Kenyvn)  was  not  here  made  in 
contemplation  of  e  suit ;  on  the  contrary,  the 
purpose  in  view  had  been  already  obtained; 
and  what  was  said,  by  the  client  was  from 
exultation,  in  having  before  deceived  his  attor- 
ney as  well  as  his  adversary.    4  T.  R.  432. 

So  in  the  following  recent  case  it  has  been 
held,  that  an  attorney  is  bound  to  disclose  com- 
monications  made  to  him,  which  do  not  regard 
either  die  bringing  or  defending  ao  action : 

The  plaintiffs  were  ivholeyale  stationers,  and 
sought  to  recover  from  the  defendants,  as  pro- 
prietors of  the  Leeds  Gazette,  the  amount  of 
thdr  bill  for  stamps  and  paper,  furnished  at 
various  times  for  the  carrying  on  of  that  con- 
cern. The  <lil!icultv  was  in  proving  the  part- 
nership of  the  defendants.  Tlic  plaintiffs' 
counsel,  after  examining  a  variety  of  wit- 
nesses, were,  driven  to  the  necessity  of  calling 
the  attorney  ifor  the  defendants.  He  was  ques- 
tioned as  to  certain  communications  made  to 
htm  at  fonner  periods,  when  he  was  concerned 
for,  them  profei»sionally,  but  not  with  a  view  to 
any  cause.  He  appeiued  to  the  Court  to  say 
whether  he  was  obliged  to  answer. 

Alihoiii  C.  J.  held,  that.. he  was  bound  to 
disc^>ose  such  communications  as  were  nukde 
to  him  by  the  defendants  previous  to  this  ac- 
tion. Whatever,  smd  his  Lordship,  is  com- 
municated for  the  purpose  of  bringing  or  de- 
fending an  action,  is  privileged,  but  not  other- 
wise. This  was  held  in  a  case  on  the  Midland 
Circuit,  in  the  time  of  Serjeant  Adair. 

8c*trleti^  for  the  defendant. — I  am  aware 
that  your  Lordship  has  admitted  evidence  of  a 
similar  description  several  times  before,  and 
that  your  Lordship  has  laid  down  the  rule 
mure  liiierally  Uiau  ^our  predecessors ;  but  I 
euliinit  tli.tt  the  law  is  clear,  that  any  commu- 
nication, whether  about  an  eiitate  or  otherwise, 
i«  a  ]nfivil6ged  communication.    It  was  so  de- 


cided by  Lord  Hardtvick^,  In  thecMf  itf  tha 
conveyancer  to  the  East  fndla  Company. 

Abboti,  C.  J. — I  have  considered  the  subject' 
a  great  deal,  and  my  mind  is  made  up  upon  it. 

The  witnes*  was  tiien  examined;  hot  tke  an- 
swers he  gave  not  establishing  the  partnership, 
and  there  bein^  no  further  evidence  on  the 
subject,  the  plaintiff  was  nonsuited.  fFtUimmi 
V.  Miidie,  1  Car.  &  P.  158 ;  but  see  D^  d. 
SAeiiard  v.  flarnt,  5  Car.  &  P.  592,  audmnu. 

So  a  knowledge  of  a  client's  handwriting, 
obtained  by  hb  attorney,  from  Having  wiitnesaed 
his  execution  of  the  ball  bond  in  the  action, 
is  not  such  a  confidential  knowledge  as  to  pri- 
vilege  the  attorney  from  answering,  when  called 
on  the  part  of  the  plaintiff,  to  prove  the  defen- 
dant's handwriting  on  the  trial. 

This  was  an  action  on  a  bill  of  ex<diange, 
against  the  defendant  as  drawer.  The  attor- 
ney for  the  defendant  was  called  to  prove  bis 
handwriting.  He  objected,  on  the  ground  that 
he  was  only  acquainted  with  it  from  having  seea 
the  bsdl  bond  signed,  and  as  that  wae  a  pro- 
ceeding in  the  cause,  he  ought  not  to  state  the 
result  of  knowledge  that  be  had  acquired  as 
attorney  in  the  cause. 

Abfmtt,  C.  J.  was  of  opinion  that  there  H'as 
nothing  in  the  objection,  and  directed  the  wit- 
ness to  answer.  Hard  v.  Morlng,  \  Car.  &  P. 
372. 

In  another  cose,  where  two  parties  in  diapate 
h^i^€l  one  attorney,  a  communication  by  one  1^ 
him  in  his  common  capacity  u  not  privileged, 

but  may  be  used  by  the  other. 

This  was  an  action  l)y  the  indorsee  f^ainst 
the  acceptor  of  a  bill  of  exchanc^e  for  60^  The 
defence  wai*,  that  the  l>ill  was  given  for  the  ac- 
commodation of  Sliepherd,  the  drawer,  a>«  a 
security  for  another  debt  due  from  Shepherd 
to  the  plaintiff,  for  which  he  had  a  co/tnomi  for 
142/.  payable  20/.  a  month,  and  that  it  was 
agreed  that-the  first  three  payments  under  the 
coirnovit  should  be  taken  as'  payment  of  the 
bill;  and  that  these  h-^d  l>ccn  paid.  Bai^h, 
the  plaintiff,  had  sued  Shepherd  for  the  origi* 
nal  debt,  and  when  the  cognovit  was  given, 
Biiins,  the  attorney  of  Shepherd,  became  also 
the  attorney  for  the  plaintiff  Baugh  in  that  ac- 
tion, and  hdd  the  management  of  his  papers 
therein. 

A  letter  was  put  in  by  the  defendant  from 
Baugh  to  Binns,  on  the  subject  of  one  of  ibe 
instalments,  in  which  he  pre<$sed  him  as  his  at- 
tornev  to  get  payment  of  the  iustalinent6,  and 
complained  of  his  backwardness  from  being 
also  Shepherd's  attorney ;  and  the  letter  con- 
tained an  offer  alluding  to  the  mode  of  pay- 
ment of  the  bill. 

A/Wj^,  for  the  plaintiff,  objected  to  this  let- 
ter being  read,  inasmuch  as  it  was  written  to 
Binns  in  the  character  of  attorney,  and  was, 
therefore,  a  privileged  communication. 

Sir  •/.  JSc^ritff,  confra. — ^The  letter  contaim 
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ap  otTer  to  be  made  to  Shepherd,  and  there-^ 
Ibre  was  intended  to  be  lucd,  and  might  be 
used  for  him. 

Paiirson,  J.— Yes.  It  is  not  a  communi- 
cation to  him  in  the  single  character  of-  plain- 
tiff's attorney ;  I  cmnuot  shut  it  out  from  the 
other  party.  '  Saugh  v.  Crudock^  1  Moo.  A. 
Rob.  182. 


3dly.  Tkeprattdhn  tf  JgenU  and  Clerhi, 


attorney  of  the  plaintiflf,  the  communication 
was  privileged. 

/^ir,  conirh.  Here  h  an  attorney  fbr  both 
parties  in  an  illegal  transaction. 

Dttnmnn^  C  J.  Yes;  I  must  receiTC  the 
evidence.  Either  party  has  a  right  to  the  dis* 
closure.    Cleve  v.  Pow4di,  1  Car.  &  P.  228. 


And  in  another  case  It  was  held  that  a  con- 
versation between  a  client,  who  afterwards 
became  bankrupt,  and  his  attorney's  clerk,  on 
the  subject  of  his  affairs,  was  a  privileged 
communication^  and  could  not  be  given  in 
evidence  in  an  action  by  his  assignees,  for  the 
purpose  of  shewing  his  motives.  Bowman  v. 
Norton^  5  C&V.  177. 

In  all  cases,  it  seems,  if  the  client  waive  the 


A  person  acting  as  interpreter  between  an 
attorney  and  his  client,  stands  in  the  same 
situation  as  the  attorney,  and  is  considered  as 
his  agent,  and  consequently  under  the  same 
conditions  of  secrecy,    Peake,  N.  P.  C.  78 ; 

and  4  T.  R.  7^. 

A  distinction  has  been  supposed  to  exist 
between  the  privflege  in  the  case  of  a  clerk  |  privUege,  the  witness  may  be  examined, 
to  an  attorney  and  the  attorney  himself ;  but 
we  can  find  no  case  to  warrant  such  a  doc- 
trine- Where  the  clerk  afterwards  became  a 
partner,  it  was  held  the  privilege  clearly  ap- 
plied I  a  qu€tre  is  rused  as  to  preventing  the 
clcA  from  giving  evidence  of  facts  which  have 
come  to  his  knowlege  in  his  service  to  the 
attorney.  19  Ves,  jnn.  272.  But  the  follow- 
ing cases  appear  to  settle  the  point. 

An  attorney's  clerk  may  be  called  to  pfove  #  ♦».•    o    -^^ .      i.-  u 

\                  ^             .    V,    u^  The  Proprietary  of  this  SoaetV,  which  was 

Ihe  identity  of  parties,  as  a  fact  cognizable  ^  •    , ,,  ,  *i  .     .'               •  ♦      /         u         ^ 

'       '^  established  in  1823,  consists  of  members  of 
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4he  witness  himself^  and  not  in  the  nature  of 
a  confidential  communication  between  attor- 
ney and  cUent,    2D.  &R.  347. 

The  privilege  extends  to  every  communi- 
cation for  professional  assistance,  and  whether 
made  directly,  or  through  the  intervention  of 
a  ikirii  person .    Mod.  47* 

In  the  following  case  it  was  decided  that 
communications  made  to  the  clerk  of  an  attor- 
ney, acting  as  such  between  two  parties,  are 
not  privileged  from  disclosure  agunst  either 
party. 

Debt  on  bond  for  200/.  Pleas,  non  est 
/actum,  and  usury.  Tlie  plaintiff  called  the  sub- 
scribing witness  of  the  bond,  the  clerk  of 
Besent,  who  acted  as  attorney  for  both  parties 
in  the  transaction  of  the  loan. 

Ldu?,  in  cross-examination,  asked  the  wit- 
ness, as  to  what  the  plaintiff  said  at  the  time 

to  him.  _  ... 

Cumpbetl  objected,    that  Besent  bemg  the 
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the  several  branches  of  the  profession;  and 
the  Board  of  Directors  is  formed  of  an  equal 
number  of  barristers  and  solicitors.  At  the 
termination  of  the  first  ten  years,  a  very  satis- 
factory report  has  been  made  of  the  state  of  its 
affairs,  and  the  surplus  has  lieen  apportioned 
according  to  the  provisions  of  the  deed  of  seti^ 

tiement. 

»  •  *  » 

A  special  meeting  of  the  proprietors  and 
assurea  was  held  on  the  1st  of  May  last,  Oliver 
Farrer^  Esq.  in  the  Chair.  We  abstract  the 
following  from  the  Report  of  the  Directors-:   > 

By  the  provisions  of  the  deed  of  settlement 
as  well  as  by  the  conditions  whereon  essuranees 
have  been  effected,  the  31st  of  December  last 
past  was  the  day  on  which  the  assets  and  the 
liabilities  of  the  Society  were  to  be  ascerttuned^ 
and  the  surplus  divided  in  the  proportions  ol 
one-fifth  to  tne  proprietary  body  and  four^filttts 
to  the  assured. 

The  following  is  a  general  statement  of  tlit 
account : 
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jS»  9m      d* 

Total  afleets  up  to  and  on  the  dUt  December  1833        -       -    647,226    5  10 

Total  estimated  liabilities  up  to  and  on  the  3l6t  December  1833   367»058  11    4 

Leaving  a  surplus  of       -        -        -        -        -     --— — 

Which  surplus  being  divided  according  to  the  provisions  of  the 
deed  of  settlement,  will  give  to  the  proprietors 


And  to  the  assured 


Guarantee  Fund. 


£.. 


S. 


280,167  14    6 

56,033  10  11 

224,134    3    7 


As  accumulated  at  compound  interest  to  the  31st  Dec.  1833    146,011  17    7 
One-fifth  part  of  the  above  surplus,  transferred  from  the  as- 
surance fund --      56,033  10  1 1 

Making  the  total  amount  of  the  guarantee  fund,  up  to  the     ■ 
31st  December  1833 


202,046    8    6 


Much  of  the  time  and  attention  of  the  Di- 
rectors has  been  bestowed  upon  ascerttdning 
the  best  constant  mode  of  viuuing  the  invest- 
ments belonging  to  the  assurance  fund  in 
government  perpetual  annuities,  and  the  re- 
sult has  been,  that  they  have  unanimously 
come  to  the  opinion,  that  on  the  present,  and 
on  all  future  valuations,  the  <^o#l  price  of  such 
investments  is  that  which  should  be  assumed 
as  their  value^  without  reference  to  the  par- 
ticular and  fluctuating  market  price  of  the  day 
of  valuation. 

The  peculiar  character  of  a  life-assurance 
fund  is,  that  for  very  many  years  it  will  from 
time  to  time  be  investing,  and  that  the  invest- 
ments will  take  place  at  nearly  equally  distant 
Seriods,  and  in  sums  not  suddenly  or  greatly 
iffering  from  each  other :  and  in  like  manner 
sales,  mien  necessary  to  be  made,  in  order  to 
meet  the  claims  upon  the  Society,  will  be 
somewhat  on  the  same  gradual  scale ;  so  that 
a  fair  average  price  of  stock  will  be  necessarily 
derived  from  the  Society's  own  experience  in 
its  purchases  and  sales. 

Had  all  the  investments  of  the  assurance 
fund  in  government  perpetual  annuities  been 
sold  on  the  31st  of  December  last  past,  there 
would  have  been  realized  the  sum  of  j£9,lQQ 
more*  than  that  assumed  in  this  Report :  but 
had  the  price  of  the  day  yielded  a  less  instead 
of  a  greater  value,  the  Directors  would  not 
have  been  induced  to  have  acted  upon  any 
other  principle  than  the  one  now  adopted — a 
principle  which  they  would  recommend  to  be 
followed  at  the  next,  and  every  other  septennial 
examination  of  the  Society's  affairs. 

The  next,  and  perhaps  the  most  important 
consideration  that  nas  occupied  the  attention 
of  the  Directors  is,  the  mode  of  ascertaining 
the  liaMities  oi  the  Society ;  and  after  a  due 
examination  of  the  several  calculations  and 
tables  submitted  to  them,  they  have  unani- 
mously  come  to  the  conclusion,  that  in  esti- 
mating the  liabilities,  all  the  computations 
regarding  the  life  contingencies  should  be 
made  upon  preciselv  the  same  elements  of  cal- 
culation as  those  adopted  bv  the  Society  in  the 
construction  of  its  tables  or  premiums. 
And  inasmuch  as  the   experience  of  the 


office,  on  a  compuison  of  its  premiums  with 
its  present  liabilities,  shews  a  very  favorable 
result,  the  Directors  are  satisfied,  that  by 
adopting  this  scale  of  calculation  they  reserve 
full  and  adeuuate  sums  for  the  natural  increase 
of  such  liabilities,  and  do  not  in  any  respect 
anticipate  benefits  that  properly  belong  to 
after  dates.  And  pursumg  this  principle, 
there  is  every  reasonable  hope  that  tne  Direc- 
tors will  be  able  to  meet  the  proprietors  and 
the  assured  at  the  end  of  the  next  seven  years, 
and  at  each  successive  period  of  division,  with 
reports  of  progressive  and  satisfactory  incre- 
menu  to  the  guarantee  fund  as  weU  as  to  the 
sums  assured. 

The  sum  of  j£  224,134  has  been  divided 
amongst  the  assured,  in  amounts  directly  pro- 

So'tioned  to  their  respective  contributions  to 
e  disposable  funds  of  the  Society,  and  each 
amount  increased  agreeably  to  the  provisions 
of  the  deed  of  settlement  mto  an  equivalent 
reversionary  sum  payable  on  death,  ascertained 
upon  precisely  the  same  data  of  calculation  as 
before  alludea  to. 

By  the  conditions  under  which  assurances 
have  been  effected,  those  policies  that  are 
dated  after  the  3lst  December  1830  are  not 
entitied  to  any  present  participation  in  the  di- 
vision  now  aeclared ;  but  to  the  holders  of 
such  policies  who  shall  survive  the  date  of  the 
next  septennial  division,  the  benefit  is  not  lost, 
but  merely  deferred  to  that  period. 

The  Directors,  in  reverting  to  the  guarantee 
fund,  congratulated  the  proprietors  upon  the 
amount  of  the  present  division.  It  will  be 
perceived,  that  trom  the  forbearance  of  the 

Eroprietors  in  having  precluded  themsdres, 
y  tne  provisions  of  the  deed  of  settlement, 
from  the  receipt  of  any  dividend  for  the  term 
of  ten  years,  the  j£100,000  paid  up  on  the 
10,000  shares,  has,  by  its  own  accumulations 
and  the  one-fifth  of  the  profits  now  assigned 
to  it,  amounted  to  more  than  j£  202,000,  and 
thus,  the  sum  originally  paid  harinff  more  than 
doubled  itself,  the  proprietors,  under  the  deed 
of  settlement,  are  entitled  to  receive,  in  the 
shape  of  dividends,  whatever  interest  may 

.  hereafter  accrue  from  the  investment  of  that 

'  fund.  ■ 
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The  usual  annual  meeting  of  this  Society  took 
place  on  Thursday  the  2oth  of  June  last,  Mr. 
Wiiliam  Lowe  in  the  Chair. 

The  report  of  the  afineurs  and  proceedings  of 
the  past  year  stated,  that  since  tne  last  annual 
meeting  seventy-nine  new  members  had  been 
admitted,  by  which,  after  deducting  the  de- 
ceased and  retired  members,  the  present  num- 
ber was  increased  to  965. 

It  appeared  from  the  Auditor's  Report,  that 
the  wnole  of  the  original  capital  ot  60,000/. 
excepting  5/.  had  been  paid,  and  that  89  new 
shares  had  been  taken,  by  which  the  sum  of 
2^5/.  had  been  added  to  the  capital  of  the 
Society. 

The  receipts  for  the  past  vear,  from  sub- 
scriptions and  rents,  amounted  to  3,625/.  10«. ; 
and  the  expenditure,  for  rates,  taxes,  salaries, 
books,  printing,  and  other  expenses,  including 
insurance  from  fire  for  seven  years,  amounted 
to  2,972/.  15i.,  leaving  a  surplus  of  652/.  15«. 
for  the  current  year. 

The  pecuniary  donations  to  the  library  dur- 
ing the  year  amounted  to  140/.  10^.,  and  in 
books  to  307  volumes,  and  the  librarv  now 
contained  3560  volumes,  amongst  which  were 
to  be  found  most  of  the  ordinary  and  useful 
books  in  the 'law;  and  the  Committee  an- 
nounced that  donations  towards  that  valuable 
department  of  the  library — County  History, 
still  continued,  and  they  were  induced  to  hope 
that  an  extensive  collection  in  that  branch 
would  very  soon  be  formed.  Considering  the 
short  period  that  has  elapsed  since  the  library 
was  opened,  the  Committee  had  every  reason 
to  be  satisfied  with  its  present  state. 

The  Committee  congratulated  the  Society 
on  the  advantages  which  resulted  to  the  mem- 
bers and  subscribers  from  the  delivery  of  the 
Lectures  on  Conveyancing,  Equity,  and  Com- 
mon Law ;  and  the  Committee  announced  that 
they  had  made  similar  arrangements  for  the  deli- 
very of  a  second  course  of  lectures  by  Mr.  Wilde, 
Mr.Cokridge,  and  Mr.  Dodd,  to  commence  in 
the  ensuing  Michaelmas  term.  They  also  no- 
ticed that  the  members  were  indebted  to  Mr. 
Stacey  Grimaldi,  for  the  gratuitous  delivery  of 
two  valuable  lectures  on  the  Public  Records  of 
the  Kingdom. 

The  report  also  stated,  that  the  Committee  of 
Manafl^ement,wiUi  the  assistance  of  their  several 
Snb-G>mmittees,  had  examined  the  various  bills 
inparliament  which  related  to  the  administration 
oljustice,  or  which  appeared  to  them  to  call 
for  the  attention  of  the  profession.  They  had 
also  attended  to  such  matters  as  related  to  the 
practice  of  the  different  Courts,  and  had  endea- 
voured to  promote  the  convenience  of  the 
profession  by  every  means  in  their  power. 

The  Committee  had  also  investigated  several 
charges  against  members  of  the  profession, 
and  against  persons  assuming  to  act  in  that 
capacity,  and  they  had  particiUarly  to  mention 
a  case  in  which  an  individual  of  the  name  of 
Robert  Mark,  who  had  fraudulently  procured 
himsell  to  be  admitted  an  attorney  of  the 


Court  of  Exchequer,  was,  upon  the  m>plication 
of  the  Society,  struck  off  the  roll. 

In  order  to  render  the  hall  and  offices  of 
business  practically  useful  to  the  members, 
the  Committee  had  directed  to  be  procured 
such  professional  lists,  collections  of  local  acts, 
and  other  matters,  as  appeared  calculated  to 
afford  information  to  the  profession;  and 
amongst  other  things,  they  had  deemed  it  de- 
sirable to  print  and  distribute  amongst  the 
members,  both  in  town  and  country,  all  the 
new  Rules  and  Orders  which  have  from  time  to 
time  been  promulgated  by  the  different  Courts 
of  Law  and  Equity. 

In  conclusion,  the  Report  stated  that  the 
Committee  trusted  the  members  of  the  Society 
would  be  of  opinion  that  as  much  had  been 
accomplished  as  could  reasonably  be  expected 
within  the  short  space  of  two  years,  since  the 
building  was  opened ;  and  the  Committee  had 
no  douDt,  that  by  persevering  in  a  steady  and 

Erudent  course  of  management,  and  avoiding 
asty  and  injudicious  proceedings,  all  the  ob- 
jects of  the  Societv  which  were  originally  con- 
templated, and  otners  which  must  necessarily 
arise  out  of  the  various  and  important  alter- 
ations which  are  constantly  taking  place  in  the 
law,  might  be  gradually  attained  and  perma- 
nently secured. 

The  usual  elections  took  place,  on  six  mem- 
bers of  the  Committee  and  the  three  Auditors 
going  out  of  office.  The  followisg  is  the  list, 
of  the  present  Board  : 

COMMITTKK  OP  Sf  ANAGEMBMT. 

»•       ^ 

Chairman, — ^Mr.  Holme. 
Deputy  Chairman, — Mr.  Freshfield. 


Mr.  Adlington. 
Mr.  Amory. 
Mr.  B.  Austen. 
Mr.  R.  R.  Bayley. 
Mr.  Brundrett. 
Mr.  M.  Clayton. 
Mr.  Foss. 
Mr.  Frere. 
Mr.  W.  Green. 
Mr.  James  Hall. 
Mr.  R.  Harrison. 


Mr.  Wm.  Lowe. 
Mr.  Martincau. 
Mr.  Metcalfe. 
Mr.  Iltid  NichoU. 
Mr.  Ranken. 
Mr.  ShadwelU 
Mr.  Sweet. 
Mr.  Teesdale. 
Mr.  Tooke,  M.  P. 
Mr.  Richard  White. 
Mr.  wade. 


Auditors, — Mr.  Forbes,  Mr.  W.  S.  Jones, 
Mr.  John  Lawford. 
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M.  D.  HiU.  Esq,,  of  the  Midland  Circuit. 
R.  Earle,  Esq.,  of  the  Northern  Circuit. 
Frederic  Thesiger,  Esq.,  of  the  Home  Circuit, 
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FURTHER  LIST  OF 
PUBLIC  GENE  UAL  STATUTES. 


4  Will.  4. — Session  1834. 
IPoMied  up  to  2StfJti/y,  1831.] 

Since  the  list  Contained  iu  the  hist  Supple- 
ment (see  pp.  193,  4,)  which  extended  to  the 
16th  June,  the  following  is  the  only  Public 
Act  which  has  received  the  Royal  Assent  up 
to  the  present  time : 

Cap.  23,  An  act  for  the  amendment  of  the 
law  relative  to  the  escheat  and  forfeiture 
of  real  and  personal  property  holdeu  in 
trust.  1 27th  June,  1834. J 


DUTIES  OF  THE  BANKRUPTCY 
REGISTRARS. 


The  following,  which  is  extracted  from  the 
evidence  of  Mr.  f^izard  before  the  Committee 
of  the  House  of  Commons,  gives  some  details 
of  the  working  of  the  new  Bankruptcy  Court, 
which  will  be  interesting  to  the  Profession  : 

Q  Will  you  have  the  goodness  to  state  to 
the  Committee  the  number,  and  as  far  ^a  ycM^ 
know,  the  duties  of  the  several  Registrars  of 
the  Court  of  Bankruptcy? — A.  When  the 
Court  of  Bankruptiry  was  first  established, 
there,  were  four  Judges  of  the  Court  of  Re- 
view, and  six  Com  missioners  appointed.  Those 
six  Commissioners  were  to  discharge  the  duties 
theretofore  performed  by  the  fourteen  lists  of 
Commissioners ;  and  upon  a  calculation  then 
made,  ftfter  a  conference  with  gentlemen  who 
had  principally  acted  in  bankruptcy,  both  at 
the  Bar  and  as  Commissioners,  it  was  thought 
that  six  Commissioners  would  not  be  able  to 
get  through  the  duties  with  sufficient  punc- 
tuality and  dispatch,  and  therefore  it  was  part 
of  the  plan  that  the  Puisne  Judges  of  the 
Court  of  Review  should  occasionally  act  as 
Commissioners,  and  a  clause  was  inserted  in 
the  act  for  that  purpose.  For  every  Commis> 
sioner  it  was  necessary  to  have  a  Registrar  or 
Deputy  Registrar,  and  the  number  of  Regis- 
trars and  Deputy  Registrars  was  therefore 
founded  upon  a  calculation  that  some  one  or 
more  of  these  Judc^es  would  be  almost  con- 
stantly sitting  as  Commissioners,  and  would 
want  a  Registrar  or  Deputy  Registrar  to  attend 
them.  One  Registrar  and  one  Deputy  Regis- 
trar were  appointed  for  the  Court  of  Review, 
in  order  that  one  might  always  be  in  Court 
attending  to  the  business  there,  while  the  other 
in  the  office  was  receiving  instructions  for 
orders,  settling  minutes,  drawing  up  the  orders, 
and  delivering  them  oat.    That  Registrar  and 


I  Deputv  Registrar  are,  Mr.  Barber  and  Mr. 
Jouu  Yia;ard;  and  I  believe  it  will  be  agreed 
by  all  parties  who  know  any  thing  of  the  G»urt, 
that  it  is  impossible  the  business  can  be  trans- 
acted with  less  than  two.    I'he  six  Commis- 
sioners have  each  a  Deputy  Rmstrar  attend- 
ing them,  and  his  employment,  I  believe,  is  to 
check  proofs  about  which  there  is  no  mat 
dispute,  while  the  Commissioner  himself^ 
deciding  questions  which  are   submitted  to 
him;  and  the  Deputy  R^strar  also,  I  be- 
lieve, administers  oaths,  ana  does  all  the  mis- 
cellaneous  business  of  the  Court,  and  1  apprF>» 
hend  the  Commissioners  could  not  go  on  with- 
out their  assistance.    There   remains  to  be 
accounted    for  the    Chief  Registrar    of  the 
Court,  and  another  Deputy  Registmr :  these 
are  Mr.  Serjeant  Lawes  and  Mr.  Gregg.    Mr. 
Gregg  was  to  have  attended  one  of  the  Judges 
as  Commissioner,  when  any  one  had   been 
called  upon  lo  act  in  that  capacity ;  but  for 
the  reasons  I  before  stated,  and  because  the 
number  of  bankruptcies  has  also  very  mudi 
diminished,  to  the  extent  of  one-third,  no 
Judge,  except  for  a  very  short  period,  has 
been  called  upon  to  act  as  a  Commissioner, 
and  in  consequence,  when  a  vacancy  occurred 
by  the  death  of  Mr.  Serjeant  Pell,  who  wis 
one  of  the  Judges,  the  Lord  Chancellor  find- 
ing that  a  greater  number  had  been  appointed 
than  experience  proved  to  have  been  necessary, 
has  never  filled  up  the  vacancy  occasioned  liy 
his  death.    In  the  mean  time  new  and  im- 
portant duties  have  been  given  to  Mr.  Gregg. 
The  Court  of  Bankruptcy  has  made  him  a 
referee  in  a  variety  of  matters,  which,  without 
14s  assistance,  must  have  been  sent  to  a  Master 
in  Chancery.    He  has  also  been  made  the 
ofiicer  to  tax  the  costs  in  the  Court,  which  in 
like  manner  must  have  gone  to  a  Master  ia 
Chancery,    but  for  his    services.     I   believe, 
therefore,  that  a  great  saving  to  the  suitors  in 
bankruptcy  has  been  occasioned  by  the  ser- 
vices 01  Mr.  Gregg.    Of  the  duties  of  Mr.  Ser- 
jeant Lawes  I  am  not  able  to  speak  so  par- 
ticularly.   I  know  that  all  fiats,  when  issued 
are  taken  to  him  ;  that  be  arranges  the  Com- 
missioner to  whom  each  fiat  is  to  be  given, 
whose  duty  it  is  to  work  the  fiat    I  Ix^eve  all 
the  proceedings  of  the  Court  are  kept  by  him 
and  arranged,  and  I  know  that  when  dividends 
are  declared,  and  when  an  official  assignee  has 
made  out  a  list  of  the  creditors  entitled  to 
dividends,  and  that  list  has  been  sanctioned  by 
the  Commissioner,  the  official  assignee  draws 
for  the  payment  to  be  made  to  each  creditor, 
and  his  drafts,  before  they  are  payable  at  the 
Bank,  must  be  countersigned  by  Mr.  Serjeant 
Lawes,  as  the  Chief  Registrar  of  the  Court.  It 
is  his  duty  therefore,  before  he  countenqpis 
these  drafts,  to  examine  them  with  the  divi- 
dend list,  see  that  they  are  made  payable  to  the 
creditors  to  whom  the  dividends  are  due,  and 
that  they  are  drawn  for  the  sums  ordered  to 
be  paid  to  each  creditor.    I  believe  he  has 
other  duties  to  perform,  but  1  am  not  able  to 
particularize  them ;  but  should  an  Aecoantant 
General  be  ap|)ointed  in  bankruptcy,  I  think  a 
part  of  the  duties  now  discharge  by  Mr.  S«w 
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Jeaht  liSWeB,'  nU^bt  and '  wcmM"  ji^o  to  the 
Acenuntaot  General ;  aud  looking  to. the  pre- 
sent diminished  8tatc  of  business  in  bank- 
ruptcy, I  believe  tfiat  tlie  duties  of  both  Mr. 
Serjeant  Lawes  and  Mr.  Gregg  might  then  be 
dischari^ed  by  one. 

Q.  Is  there  any  other  reduction  you  think 
ini^ht  be  effected jn  rhe  establishment? — ^,  1 
au)  not  aware  of  any.  My  belief  is  that  the  jsix 
CTonunissioners  are  working  as  well  as  possibly 
cuii  l)e ;  I  do  ikot  think  they  are  working  as 
hard  as  the  Judges  in  Westminster  Hall,  but 
that  is  licciiuse  the  business  in  bankruptcy  has, 
within  the  last  year,  very  much  diminished. 

Q.  Do  you  think  the  number  of  Judges 
ought  to  be  kept  up  to  three? — yi,  I  think 
there  ought  to*  be  more  than  onc'^Judge,  and  I 
fancy  it  would  be  exceedingly  awkward  to 
have  only  two ;  I  therefore  think  that  tliree  is 
the  proper  number. 

Q.  Are  there  any  expenses  at  present  in 
baiucniptcy  arising  out  of  the  building  of  the 
Court,  which  are  likely  soon  to  cease? — 
A,  Many  years  before  the  establishment  of 
the  Court  of  Bankruptcy  an  act  of  parliament 
was  passed  authorising  the  erection  of  a  build- 
ioff  in  Basinghall  Street,  in  which  to  conduct 
all  the  business  in  bankruptcy  in  the  city  of 
London,  and  the  sum  necessary  to  pay  the  ex- 
pense of  that  building,  which,  from  general 
recollection,  I  believe  amounted  to  about 
28,000/.,  was  under  the  authority  of  the  act 
advanced  by  the  Treasury,  provision  being 
made  that  certain  fees  winch,  I  believe,  were 
before  charged  by  the  messengers  for  their 
rooms  occupied  in  some  other  place  for  the 
dispatch  of  business  in-  bankruptcy,  should  be 
paid  into  the  Bank  in  the  names  of  the  trustees, 
and  applied  in  the  gradual  liquidation  of  the 
debt  which  had  been  incurred  for  the  erection 
of  the  building.  I  believe  two- thirds  of  that 
debt  have  been  already  discharged,  and  that  a 
progressive  reduction  of  it  takes  place  every 
year,  so  that  in  a  few  years,  that  debt  being 
discharged,  these  fees  may  be  very  consider- 
ably reduced ;  I  believe  not  entirely  given  up, 
because  there  are  annual  expenses  for  the 
housekeeper  and  porters,  and  for  the  repairs 
of  the  building,  and,  I  believe,  also  out  of  that 
fund  come  the  charges  for  stationery,  and 
other  casual  expenses  of  the  Court.  The  busi- 
ness of  the  new  Court  of  Bankruptcy  is  now 
conducted  in  that  building. 


eeeded  in  throwing  some  'suspicion  on  the 

SlaintifTs  title  to  sue  on  such  bills.  Now  un- 
er  the  new  rules,  a  defendant,  if  be  deft* mis  on 
the  ground  of  want  of  consideration,  must 
plead  such  defence.  This  being  the  case,  I 
would  ask,  can  he  plead  want  ot  consideration 
in  general  terms  ?  and  if  so,  will  he  be  com- 
pelled to  establish  (as  heretofore),  a  primd 
facie  case  of  want  of  consideration,  or  ra^er 
would  not  the  defendant  be  compelled  to  shew 
on  the.  face  of  his  plea  such  circumstances  as 
if  proved  would  amount  to  a  primd  facie  case 
of  want  of  consideration.  * 

If  a  defendant  is  to  be  allowed  to  plead 
want  of  consideration  generally,  and  thereliy 
throw  on  the  plaintiff  the  proof  of  considera- 
tion in  the  first  instance,  the  latter  will  be  in 
a  much  worse  situation  than  heretofore,  as  he 
will  be  compelled  to  come  to  trial  prepared  with 
two  set?  of  proof,  one  to  the  bill  aud  another 
to  the  consideration. 

It  will  also  be  necessary,  on  a  party  discount- 
ing a  bill,  that  he  should  either  have  a  witness 
E resent  to  prove  the  payment  of  the  money,  or 
e  must  take  an  acknowledgment  in  writing 
from  the  boinrower,  of  his  having  received  the 
money. 

Perhaps  some  of  your  able  correspondents 
can  give  me  a  niii  prius  decision  on  this  point. 
It  is  hardly  possible  that  any  other  can  yet 
have  been  come  to. 

J.  K. 


[\ 


SELECTIONS 
FROM  CORRESPONDENCE. 

No.  LXI. 


NBW  KULB6.— PROYIirO    CONSIDBRATtON     OF 
BILL  OP  BXCKANGB. 

Sir, 

Previously  to  the  new  rules  coming  into 

operation  in  actions  on  bills  of  exchange,  the 

plaintiff'  could  not  be  called  upon  to  prove 

consideration  uutU  the  defendant  had    suc- 


INDORSEHBNT  ON  OBED.-^STAMP  DUTY. 

Sir; 

Ail'tfatB  members  of  the  profession  in  general 
have  great  doubts,  whether  the  indorsement 
made  on  deeds  of  the  acknowledgment  by 
married  women  before  commissioners,  is  not 
to  be  counted  and  to  be  considered  as  part  of 
the  deed,  so  as  to  be  included  in  the  folios 
allowed  by  the  Stamp  Act  for  one  stamp ;  it 
will  be  a  great  benefit,  if  you  would  ascertain 
the  law  on  the  subject,  and  publish  it  in  the 
Legal  Observer.  When  there  are  several 
married  women  to  be  examined  respecting  the 
same  deed,  and  such  examination  takes  place 
not  at  the  same  time  but  at  a  different  time  for 
each  married  woman,  there  mu^t  be  a  separate 
indorsement  and  certificate  for  each,  so  that 
these  separate  indorsements  will  amount  to 
several  'folios.  The  deed  in  general  contains 
a  covenant  to  make  the  acknowledgment. 

A  Lawtbb^ 


MISCELLANEA. 


ANCIBNT  RBGULATIONS  OP  THB  INNS  OP 
COURT  AS  TO  RBADINOS  AND  CALLING  TO 
THB   BAR. 

Orders  set  down  by  the  general  consent,  as 
well  of  ftll  the  Judges,  as  of  the  Bench  of 
Graye's  Inne,  hereafter  to  be  strictly  ob- 
served in  that  Society. 

I .  None  shall  be  called  to  the  barr  but  such 
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as  be  of  convenient  continiiancey  and  have 
performed  exercises  three  years  before  they 
be  called,  that  is  to  say,  have  gone  abroad  to 
grand  moots  six  times,  have  mooted  at  the 
utter  ban-  in  the  library  six  times,  and  have 
put  cases  at  bolts  in  term  six  times,  and  there- 
of bring  due  certificate ;  of  the  first,  from  the 
reader,  the  ancient  that  goeth  wiUi  Mm,  and 
the  principal  in  the  Innes  of  Chancery ;  of  the 
second,  from  those  two  that  sit  at  the  bench ; 
and  of  the  third,  from  those  three  that  sit  at 
the  bolt. 

2.  The  utter  barristers  which  shall  be  called 
at  one  reading,  shall  not  exceed  the  number 
of  four,  and  if  the  reader  presume  to  swear 
any  more,  the  reader  shall  be  fined  by  the 
bench ;  and  such  as  shall  be  sworn  after  the 
number  filled  shall  be  disabled  to  be  con- 
firmed, and  their  names  shall  be  given  up  to 
the  Judges  that  they  may  be  restrained  from 

gractice.  And  of  the  four  that  shall  be  called 
y  the  readers,  if  the  bench  do  disallow  any, 
they  likewise  shall  be  disabled,  and  their 
names  also  given  up  to  the  Judges,  to  the  in- 
tent aforesaid. 

3.  None  shall  be  called  to  read  in  regard 
of  antiquity  or  course,  but  such  as  are  men  of 
good  sufficiency  for  their  learning,  credit  and 
integrity  to  serve  in  the  commonwealth ;  and 
none  shall  be  admitted  to  read  single,  that  hath 
not  been  a  continuer  both  in  four  terms  and 
two  readings,  by  the  space  of  one  whole  year 
next  before  his  reading.  And  nevertheless  it 
is  not  meant,  but  their  serving  two  vacations 
after  the  reading,  according  to  former  orders, 
shall  stand  and  continue. 

4.  llie  names  of  such  as  have  read  double^ 
or  shall  read  double,  shall  be  j^iven  to  the 
Judges,  who  have  promised  to  give  them  pre- 
eminence of  hearing,  after  Serjeants,  and  her 
Majesty's  learned  counseU,  to  the  end  to  draw 
them  thereto  the  more ;  yet  nevertheless  the 
caUing  to  double  readings,  or  otherwise  to 
dispense  therewith,  is  left  as  heretofore  to  the 
discretion  of  the  bench. 

6.  Every  single  reader  shall  continue  out 
his  reading  until  the  Friday  in  the  third  week, 
and  shall  observe  former  orders  touching  mo- 
derating of  excess  in  dyet. 

6.  No  utter  barrbter  shall  be  called  by  let- 
ters, or  for  any  reward;  and  every  one  that 
shall  bring  any  letter,  or  use  any  corrupt 
means,  shall  be  ipso  facto  disabled,  and  his 
name  shall  be  given  up  to  the  Judges,  to  the 
end  that  he  may  be  restrained  from  practice ; 
and  the  reader  that  calleth  him  shall  be  fined 
by  the  bench,  and  his  name  also  given  to  the 
Judges  for  his  farther  rebuke. 

7.  The  readers  in  Court  and  Chancery  shall 
make  their  cases  short,  not  containing  above 
three  points,  and  there  in  reading  in  Court  as 
much  upon  the  statutes  as  may  be.  ^ 

8.  The  pleadings  in  moots,  ooth  in  the  HaU 
and  Library,  ana  Inns  of  Chancery,  by  the 
inner  barristers,  shall  be  rehearsed  without 
book,  and  in  no  wise  read ;  and  so  likewise  by 
the  first  of  the  utter  barristers,  and  by  the 
puisne  of  the  bench,  be  he  reader  or  otherwise, 
and  not  to  go  to  tlie  caae  without  the  pleading 


recited.—- £^'i2Mt^fo  d^^Qr^^d  Imn,  ?oI  f?, 
f.  212  a. 


INNS  OP  COURT.— ANCIENT  RBOULATIONS  OF 

THE  JUDGES. 

MmMom. 

1.  It  was  agreed  by  all  the  Judges,  by  die 
assent  of  the  benchers  of  the  four  Innes  of 
Court,  that  hereafter  none  should  be  admitted 
into  Innes  of  Court  till  he  may  have  a  chamber 
within  ^e  house,  and  in  the  mean  time  to  be 
of  some  Inne  of  Chancery. 

Callings  to  the  Bar. 

2.  Item,  That  none  be  admitted  to  the  barr, 
but  only  such  as  be  at  the  least  seven  years 
continuance,  and  have  kept  the  exercises 
within  the  house  and  abroad,  in  Innes  of 
Chancery,  according  to  the  orders  of  the 
house. 

3.  Item,  That  there  be  in  one  year  onlv  foar 
utter  barristers  called  in  any  Inne  of  Court, 
(that  is  to  say)  in  Easter  term  two,  and  in 
Michaelmas  term  two ;  where  by  the  orders  of 
the  house  the  benchers  call  utter  barristers,  and 
where  the  readers,  by  the  order  of  the  house,  do 
call,  then  only  two  by  the  summer  reader  in  liis 
reading,  and  two  by  the  Lent  reader  in  hit 
reading. 

4.  That  such  students  be  called  who  be 
fittest  for  their  learning  and  honest  conversa- 
tion, and  well  given. 

Readers. 

6.  That  the  readers  hereafter  be  chosen  lor 
their  learning,  for  their  duly  keeping  of  the 
exercises  of  their  house,  for  their  honest  be^ 
haviour  and  good  disposition ;  and  such  as  for 
their  experience  and  practice  be  able  to  serre 
the  Commonwealth. 

6.  That  every  reader  continue  his  readug 
three  weeks,  and  to  read  at  least  thrice  every 
week,  and  oftener,  in  such  houses  as  hath 
been  used  to  read  oftener,  upon  pain  to  be 
taken  as  no  reader,  and  to  be  removed  from 
the  bench,  except  only  in  case  where  thej 
shall  not  be  able  to  perform  it  by  reason  of 
their  sickness. 

7*  And  that  the  reader  call  few  to  his  table, 
and  they  to  be  of  ancients  that  attend  his 
readmg;  and  only  on  the  Sundays  strangen, 
and  of  them  but  few  i  and  that  excess  in  diet 
be  not  used. 

8.  That  no  reader  exceed  the  number  of 
eight  serving  men  in  his  reading  to  attend 
him,  or  under  that  number  at  his  own  plea- 
sure. 

9.  That  every  reader  be  assisted  by  such 
benchers,  utter  barristers  and  vacationers, 
during  the  time  of  his  reading,  as  ought  by 
the  orders  of  the  house  to  attend  him  :  u|Hia 
such  penalty  and  forfeitures,  tnil?  to  be  im- 
posed and  levied,  as  by  the  orders  or  that  hou<« 
are  or  shall  be  limited  and  appointed  ;  and 
upon  further  pain  that  in  tase  the  reader  be 
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not  BufBciently  assisted  and  accompanied 
throughout  his  readings  that  then  such  by 
whose  default  that  defect  ^roweth  shall  be  re- 
moved both  from  the  bench  and  barr. 

10.  That  double  reading  be  straitlv  observed 
ID  every  house,  according  to  the  ancient  orders 
of  evei7  house. 

Benchers. 

11.  That  no  benchers  be  called  but  such  as 
be  fittest,  both  for  their  learning,  practice, 
good  and  honest  conversation ;  and  that  they 
call  not  to  the  bench  too  often,  but  very  spar- 
ingly, in  respect  of  the  great  multitude  tliat 
there  be  already. 

Ex  Lib.  6  de  Lincoln's  Inn,  f.  22.  a.    Et  ex 
Re^st.  de  Gray's  Inne,  vol.  2.  f.  221.  b. 
20  June,  38  Eliz. 

FTko  only  shnll  be  Membere, 

We  having  received  the  King's  Majestie's 
pleasure  and  express  commandement  by  the 
Right  Honourable  Sir  John  Popham,  Knight, 
Lord  Chief  Justice  of  Englano,  and  the  rest 
of  the  Judges,  that  none  be  from  henceforth 
admitted  into  the  Society  of  any  House  of 
Court,  that  is  not  a  gentleman  by  descent,  do 
now  therefore  order.  That  from  henceforth 
none  shall  be  admitted  in  this  Society  contrary 
to  the  said  commandement  of  the  King's  Ma- 
jesty. 

Attending  Chapel. 

We  also  order,  by  the  advice  and  direction 
of  all  the  Judges  of  England,  That  every 
fellow  of  this  society  shall  resort  to  our  chapel 
to  divine  service ;  and  once  in  the  year  at  the 
least,  receive  the'  Communion  in  our  said 
chapel :  and  that  every  fellow  of  this  Society 
that  shall  wilfully  refuse  to  come  to  the  chapel 
to  hear  divine  service,  or  shall  not  once  every 
year  receive  the  Communion  in  the^said  chapel, 
shall  be  expelled  out  of  this  Society. 

Ex  Cod.  MS.  de  Lincoln's  Inne ^  scil.  lib.  6. 
f.  210.  a. 
d  Jan.  1  Jac. 


quer  and  Exchequer  Chamber.  By  C.  Crom{>' 
ton,  B.  Meeson,  and  H.  Roscoe,  Esqrs.  Tri«- 
nity  Term,  4  W.  4.  Vol.  I.  Part  1.  Price 
8«.  6(f. 

Reports  of  Cases  in  the  King's  Bench,  Tri* 
nity  and  Michaelmas  Terms,  3  W.  4.  By  R. 
V.  Bamewall  and  J.  L.  Adolphus,  Esqrs.  Vol. 
V.  Part  II.    Price  9*. 


BANKRUPTCIES  SUPERSEDED. 
From  /WW  20,  to  July  18,  1884,  frof*  imelnrive, 

Boultlng.  James,  jon..  Wells,    Somerset,  Innholder  and 

Victualler. 
Lamb,  Benjamin,  Stone's  End,  Newington,  Surrey,  Cora 

Dealer  and  Seedsman. 
Turner,  U obert  John,  Norwich,  Money  Scrivener. 


LIST  OP  NEW  PUBUCATIONS. 


The  Rules  of  the  Courts  of  Law  at  West- 
minster arranged,  with  Reference  to  the  late 
Statutes,  the  New  Table  of  Costs,  and  Practical 
Forms.  By  O.  B.  Mantel,  Esq.  Price  12#. 
bds. 

Reports  of  Cases  in  the  Court  of  King's 
Bench,  Hilary  Term,  4  W.  4.  By  8.  Ne- 
Tile  and  W.  N.  Manning,  Esqrs.  VoL  III.  Part 
I.    Price  8s.  ed. 

Reports  of  Cases  in  the  Courts  of  Exche- 


BANKRUPTB. 
Finm  Jinie29,  to  Mag  IB,  1834,  both  Uiehuive. 

Atkinson,  Thomas,   Gloucester   Cbembt    and   Druniaf. 

Groom,  Off.  Ass.}   Peorcr,  Cliatham;    /FoiiM/ev  £  Co.! 

Chancery  Lane.  ' 

Arthur,  James  Henry,  Oartlck  Hill,  London,  Whniesal* 

Stationer.    Holme$,  Liverpool  Street,  London.    Gold' 

tmid.  Off.  Ass. 
Asbwin,  William,  Belmont  Row,  Aston,  Birmingham,  Ollt 

Toy  Manufacturer.      Messrs.  JtexmuUr  &  Co.,  Carey 

Street,  Lincoln's  Inn  t  Gtm  &  Sim,  Birmincbam. 
Bridces,  Robert,  Twickenham.  Grocer.    fHrv,  St  Swithin*s 

Lane ;  TVeMmtf,  Off.  Ass. 
Brown,  Edward,  Heaton  Norris,  Manchester,  Cotton  Spln« 

ner.    Uomp$om,  Manchesterj  detmgtom  St  Co.,  Bedtord 


Bnlmer,  John,  Hartlepool,  Durham,  Merchant.  U^iUiamtom 

and  Co.,  Verulam   Buildings,  Gny*s  Inn)   Inrtedew, 

Newcastle-upon-Tvne. 
Bennett,  Richard,  Worcester,  Draper.     GtAson,  Off.  Ass.  i 

jUkMTtt,  Bridre  Street,  BlackfHars. 
Bielefeld.  John  Henry,  Saint  Martin's  Lane,  Toyman.  Shmm 

ward  is  Co.,  Cloak  Lane ;  John$on,  Off.  Ass. 
Braqy*  Samuel,  Klngston-upon-Thames,  Surtey,  Grocer  and 

Tea  Dealer.     Starmy,  Wellington  Street,  Southwarkt 

LaekiMgtom,  Off.  Ass. 
Bickerdike,  George,  U  uddusfteld,  York,  Victualler.    JiaMye 

&  Co.,  Chanctfv  Lanej  Messrs.  CUmgk,  HuddenAeid. 
Brewer,  Robert,  Walsall.  Stafford,  Builder.    JOooe,  Somer's 

Place  West,  New  Road,  and  Carey  Street,  Lincoln's 

Inn  J  Bantu,  Walsall. 
Baker,  Oeone,  Woolwich,  Kent,  Linen  Draper.    Sole,  Al- 

dermanbury{  IFteimors.  Off.  Ass. 
Buckley,  Thomas,  and   Robert  Kennan.  LiverpooV,  Mer« 

chanU.    Mawdes/cir,  Liverpool}  Mumgtom  &  Co.,  Bed- 

ford  Row. 
Barnes,  John,  Manchester,  Pork  Batcher.    AdUmfftom  h  Co.^ 

Bedford  Rowi  Coatet,  Manchester. 
Brins,  William,  Richmond,  Surrey,  Tailor.       JLawrrace  li 

Con  Bucklersbury ;   Csaaoa,  Off.  Ass. 
Conroy,  Thomas,  Leicester  Place,  Leicester  Square,  Wine  li 

Spirit  Merchant.       HortM,  New  Street,  Bishopsgate  % 

Onmm,  Off.  Ass. 
Cowan,  Robert,  Plumstead,  Kent,  Schoolmaster.    Sdwirdt, 

Pancrass  Lanej   iVoilces,  Woolwich. 
Cohen,  Solomon,  Birmingham,  Factor  and  Jeweller.  Nortom 

&  Co.,  Gray^s  Inn  Square  (  Hani$om,  Birmingham. 
Chapman,  Samuel,  Hurst.  Ashton-under-Lyne,  Lancaster, 

Cotton  Spinner,    ^dlt^gtoa  &  Co.,  Bedford  Row }  CUtgo 

ft  Co.f  Manchester. 
Cormie,  John,  Burslem,  Stafford,  Manufacturer  of  Earthen- 
ware.   Messrs.  Fsaton,  Newcastle-under-Lyme}  JBar6or, 

Fetter  Lane. 
Cos,  William,  Smcstow  Mill,  Womboum,  Stafford,  Miller 

and  Maltster.    ihuU,  New  Boswell  Court,  Lincoln's  Inni 

mUbm,  jun.,  Bilston. 
Curtis,  Harry  Porter,  Romsey,  Southampton,    Scrivener. 

Holmf,  Romsey}    Smuljft  St  Co.,  Crane  Court,  Fleet 

Street. 
Chambers,  lliomas,  Birmingham,  Publican.    RUhardt  and 

Watkrr,  Fumival's  Inn ;  Ca/^per,  Biimlngbam. 
Case,  Henry,  Fore  Street,    Cripplegate,   Grocer  and  Tea 

Dnler.    £diMrd^  Off.  Asa.)  JMngUm  &  Co.,  Bedford 

Row. 
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CMde,  John,  Uefonport.  Grocer.    Sroru,  LUkcard,  Coni* 

wmil:  UUki  (k  Cu  ,  Uray*s  Inn  ftquaiv. 
CUiby,  Th«>ina«  Wetioii,  Brighton,  builder.  firitl{f%U  kCo., 

'    lklgbton»  fmXVaii,  Kln«*«  ItoafU  Bedford  How. 
Cheater,  U«orK«  liritfith,  Siirewabury,    Salop,   1a}l««rand 
Dnper.     ktmtfk,  Hlirewsbury  >    t'^Upui  (k  Co.,  South- 
ampton Strert,  Blooinibiiry. 
Day,  bdward   hlmtalt,  Uriau>i,  Surgeon  and  Afiothecary. 

IVttU*  &.  If  JUlmarr.  Bedl'urd  kow;  Briitga,  tirUtot. 
Davy,  Ueorse  Cannell,  Manchester  house.    New  Chnrch 
Street,  Lib  on  Grove,   Paddington,    Middieaex,    Linen 
Draper.       Grants  Off.  Am.  y  Jhmmodc,  luncraa  l^ne, 
Cheapaide. 
Dodaon,  Tliomaa,  St.  Panrs  Chnrch  Yard,  Needle  Manufac 
turer.    L<i^(y  &  Co,,  King  Street,  Cheuaidei  fVaUiUMm, 
Off.  Am. 
Dmiie,  John,  Nonhaminon,  Hone  Dealer.    HmtHii,  Woitii- 

ampton )  f^imif.  South  Square,  Oray*s  Inn. 
Daniel,  Philip  Howe,  lUzet:s,   Itoabury,  Hereford,    Cider 
Merchant  and  Cattle  Dealer.     UtlC,  Worce^ttr}  Btcke 
&  Co,,  New  Inn. 
Davenpoit,  John,  Nantwich,  Cheshire,  Shoe  Manuracturer. 
Ihldtuh^  Calthorpe  Street,  OuildJord  Street)  ilf' Ciare, 
Nantwich. 
Drayton,  John,  and   Cltarles  Drayton,   St.   John  Street, 
Clerkenwell,  Woollen  Drapers.      HmUh,  King's  Aims 
Yard  )  Taryaoiii/,  t  )ff.  Am. 
BIderton,  Charles  Frederick,  Parson's  Green,  Pulham,  Wax 

Bleacher.     ITcsmoiiC*,  OldJewrv;  Clarke,  Off.  An. 
Bmmitt,  William.  Bourne.  Lincoln,  Groter.    Sttvtnu  &  Co., 

Little  Saint  Thomas  Api«tk ;  IVankthan,  Off.  Ass. 
Edwards,  l-rederick,  Manchester,  Publican  aud  Bow  String 
Maker.      Jo4*«oa   &  Co.,  Templet    Httckcock,  Man- 
chester. 
Evans,  John  Jewell,  St.  Neot*s,  Huntingdon,  Surgeon,  Apo- 
thecary, and  Druggist.  MedUuui,  Auctioneer,  St.  Neut's. 
EUioit,  Thomas,  Earl  Sblltou,  Leicester,  Tkllow  Chandler. 
JuixiM,  Hinckley  I    CUerkt  it,  Metlnlj',  Lincoln's  Inn 
Fields. 
Fincher,  William,  and  Francis  Fincber,  Ivy  Bridge,  Devon, 
Paper  Manufacturers.    GrM>M,Otf.  Am.  )  Btiutttt  fii  Cu., 
Bucklenbury. 
PTanklin,  Thomas,  Walsall,  Stafford,  Currier  and  Dealer 
in  Leather.       Betieg,  Walsall;    Tmmer,  Bloomsbniy 
Square. 
Fttt!erton,  William  Antrobus,  Liverpool,  Mariner.    MeMn. 

HeUer,  Clement's  Inn  t   Walker,  Whitehaven. 
Flint,  James,  Siltoe,  Bedford,  bhupkeepcr  and  l>raprr.    Ed* 
vardM,  Off.  Ass.}    5<ttrmty,  Wellington  Street,   Suuth» 
wark. 
Grove. Thomas.  Stourbridge,  Worcester,  Miller,  Baker.  &c. 
Curnta  6k  Co,,  Temple )  HoberU,  Stourbridge,  or  CoUitt 
Stourbridge. 
Griffin,  Edward.  Erdlngion,  Aston,  near  Biru>lngham,  Sur- 
■eon,&c.    liotme&L'o,,  New  Inn)    Parker,  Binning- 
n«m« 
Oottlding,  John,  Baslnghall  Street, Woollen  Draper.   Groom, 
Off.  Am.;     MeMrs.  Qote,  Lothbury. 
.  Oummow,   William,  Weymouth   Stieet,    Portland  Place, 
Furnishing  Ironmonger  and  Smith.    ilMoa,  Off.  Ass. } 
,Scaril  &  Co.,  Bedford  Street,  Bedfoid  Souare. 
Goodman,  John,  Atcham,  Shrewsbury,  Salop,  Innkeeper. 
Cmveije  it  Co.,  Suuthamptou  Buildings,  Chancery  Laoc) 
Bwlty  &,  Co.,  Shrewsbury. 
HodaoU,  Thomai,  Gainault  Place,  Spa  Fields,  and  of  Brus- 
sels, in  Belgium,   Picture  Dealer.    Euwuntt,  Off.  Ass.; 
CvMtable  U.  Krrk,  Symonds  Inn. 
Hunt,  Thftmas,  Shertield,  )  ork,  Scissor  Manuracturer  and 
Vic.iualler.  ^Mou,Off.  Ass.;  Trekrn  &  Co.,  Leadenhall 
Street. 
Hooper,  Frederick  William,  Leamington  Priors,  Warwick, 
Carver  and  Gilder.    Jonea,  Crosby  Square,  Bishopsgate 
Stecet)   HeUinga,  Bath. 
Holden,  Kobert,  Leamington  Priors,  Warwick,  Ironmonger. 
Tkompmn,  Liverpool)     Norria  fc  Co.,   Great  Ormond 
Street. 
Holman, Thomas,  Devonport,  Printer  and  Stationer.  Mania, 

Stonr  Buildings,  Lincoln's  I nni  Ketlf,  Plymouth. 
Hughes,  hobert  Owen,  Carnarvon,  Druggist.    Jegea,  Chan- 
cery Lane;  Home,  Denbiah, 
Holroyd,  Wm.  Rice,  Great  Scotland  Yard,  Westminster, 
Plumber,    Gr^ea,  Off.  Am.  ;  Maitbg,  Old  Broad  Street. 
Jonghin,  Philip,  Liverpool,  Joii<er  it  builder.    Atltmgtiom  & 

C0.,  Bedford  Kow ;  PrwMtam,  Liverpool, 
James,  John,  Blandt'urd  Forum,  Dorset,  Innkeeper.    Dean, 

Guildford  Street. 
Jennings,  Henry,  t-eversham,  Kent,  Innkeeper  and  Wine 
and  Spirit  Dealer.     Gnwai,  Off.  Am.  ;    Barker  tt  Co,, 
Maik  Lane, 
tee,  Bielby,  Selby,  York,  Soap  Boiler.    JBeka  ia  Marria, 

Gray's  Inn  Square  t  HoMen  &  Co.,  Hull. 
Leach,  Henry,  and  George  Leach,  Bomsey,  Southampton, 
Ironmongers.     Walker,  Southampton  street,  filooms- 
bury  Square  J  Veacom,  Southampton. 
Lnmb,  Charles  Poynton,  Leeds,  York,  CfonmiMion  Agent. 

Bttttgo  &  Co.,  Chancery  Lanei  NagUr,  Leeds, 
Le  Couteur,  James,  Si.  Peter's  Port*  Guernsey,  Woollen 

Draper.    0«Mo«,  Off.  Ass. }  li'kUeUiek,  Aldermanbory . 
Lang,  William,  jun.,  Hiirh  birkington,  Devon,  and  or  the 
ctty  of  Exeter,  Glover.    6mUk,  Chancery  Lane ;  WaUu, 
Bodain,  Cornwall. 
MoM>  Halph,  and  laaae  Brunt,  Leek,  $tall6rd,  Silk  and  But- 


ton Mamsfacturers.    JAMiord,  Leek )  tfaliea,  IranouMg- 
vr  Lan«« 
Mitchell,  George,  Bury  Street,  St.  Jamcs^  Tailor.    AaiJri, 

Berner**  Street,  Oxford  Street.    Cuaaon,  Off.  Ass. 
Messenger,  Frederick,  Liverpool,  Carn  and  Pnnision  Mtr- 

chant     Ckeatrr,  htaple  Inn )  Phkicm»  Llverp><ol. 
Myers.  Henry,  White  street.  Cutler  Street,  Houndsdhck, 
Wholesale  Stationer.  Metal  Dealer,  and  Hag  Merchant. 
ffortom  k  Co.,  Gray's  Inn  Square;  Harrtoom,  Binaiag. 
ham. 
Mall,  John,  Lanfeglnas.  Camel6rd,  Coi-nwall,  Miller.      %. 
rnvM  te  Lajiiauvr,  Wadebridgc,  Comvrall  j  foitt  Finabary 
Circus. 
Morgan,  John,  Newporf,  MonmouUi,  Grocer.    CosJr,  Ke* 

inn;  Gif/ard,  Bristol. 

Nott.  Richard*  sen.,  Kichard  Nod*  jun.,  and  William  Dc 

Lisle  Nott,  Brist-1,  Iron  Merchaau.    Clarke  h  Bimka^, 

Lincoln**  Inn  Fields )  Suvtrg  it  Cm.,  Bristol. 

Newbery,  Jacob,  Keadiug.  Berks,  Scrivener.       Font,  Givat 

Queen  Street^  Lincoln's  Inn  Fields )  R'Utaitare,  Off.  Am. 

Norvall,   I  ho..  King  Street,  West  Smlthfleld,   Victualler. 

Gihaom,  Off  Am.  ;  VeoMimg  ta  Co.,  Burkler^bury. 
Norman,  William,   Mendharo,  Norfolk,    Wine  and  Spirit 
Merchant.      Cartkew  &  Soa,  Harleston,  Norfolk,  mmT 
r  raitiilngham,  Suffolk.    PlaMoi^,  Staple  Inn. 
Ogden,  John  Edward,  blland,  York,  Com  Miller.      Jafww 

a  I'o.,  Bainard's  Inn ;  Battge  U  Vo..  Huddersfield. 
Pllnipton,  James,  l-insbury  Square,  Merchaac     Belckrt, 

Off.  Am.;  Craac4,  Bill  iter  Square, 
Pitman,  Hob.,  Park  Lane,  i  iccadUly.  Saddler.    Grvv*,  M. 

Am.  ;  Hall.  Tkompaoa,  k  Co.,  Saddlers*  HaU. 
Prior,  Henry,  Lud^^ate  Hill.  Siutioner.      Mott^  Off.  Ass.; 

iMke  it,  Co.,  Lincoln's  Inn. 
Palmer,  George,  Southampton,  Tailor.     JMtktr,  OsT.  Am.  , 

Titaon  &  Co.,  Coleman  Stieet. 
Proud,  Wm  ,  Bishop  Auckland,  Durham,  Builder  fc  Vkvn- 
allcr.    Orijfith,  Kaymond  Buildings,  Giay's  Ina  ;    7»W> 
tor,  Bishop  Auckland. 
Parkbouse,   v\  m.  Dh  ker.  Tiverton,   I>er<M»   Ifooaaoo^er. 
Bracking  k  Co.,  Lombard  Street;  PekkvaU,  Bristol i  tir 
Saoetg  it  Co.,  Bristol. 
I'hillips,  I  homas,  Wellclose  S«ioare,  and  Lnwer  TbaaM^ 
Streit,  lighterman.  Barge  Owner,  &c.  Gr«pfli,tHr.  Am.^ 
Cter4r,  Old  Bruad  Street. 
Roberta,  Hi*  hard,  Liverpool.  Ship  Chandler.     Btaekatock  h. 

Co.,  Temple  ^  Brubmer,  Lherpool. 
Smith,  James,  Liverpool,  Currier  fa  Lcathtf  Seller.   Ckemer, 

Sta;»l«  Inn;  t'tnlow,  Liverpool. 
Sharpies,  Thomas,  Liverpool,  Ironmonger  h  Cutler.    Blodi^ 

atock  &  Co.,  i'emiile ;  BroJtmer,  Liverpool. 
Smith,  Timotby,  Edgware  Road,  Hosier  it  Draper.    Mr, 

Aldermanbury ;  GraAoai,  Off.  Am. 
Sutton,    George,    New   Street,   BoMugh   Rood,    BmMer. 

Tkwa^taom,  SU  Mildred's  Court,  1'outtry ;  CAs»*,<>t. 
Smith,  Joseph,    Masbrough,    Rotherham*   York, 

Miller,  and  Meal  &  Flour  Seller.     Taglor,  Jolm  Stiacc, 
Bedford  Row;  Botfj^cr.  Ruth er ham. 
Salthuus*,  William,  Houlton,  Lanuuter.  Maltster.     J^fi*H 
&  Co ,  Raymond  Buildings,  Grey's  inii ;  Ladtkll  *  Ca, 
Poulton. 
Sandell,  Edmund,  Bristol,  Stay  Maker.     7>«Arri|  h  Ci , 

Leadenhall  Street;  Harare,  Bristol. 
Taylor,  John,  and  Samuel  Taylor,  Castleton  Moor,  and  of 
Manchester,  CommlMion  Agents  and  Merchants,    Df- 
nison  6c   Co.,   Manchesur ;  WoiiH*lr$  (k  Cv.,  Cliaa«<ty 
Lane. 
Traffoid,  Nicholas,  Oaford,  Cook,  and  Dealer  In  Brawm. 

Looker,  Oxford;  Flexwjf,  New  Boswell  Court.. , 
Thorn,  William  Robert,  Southend,  Bssea,  Virtaancr.  Amss 
Suveaa,  6t  Co.,  Frederick's  Place,  (/Id  Jewry;  Laekiv 
ton.  Off.  Am. 
Turner,  William,  Purleigh,  Essex,  Carpenter.   Portwit  Or., 

lemplc)  Joibtf soa.  Off.  Ass. 
Thompson,  John,  West  Harding  Strecf,   London,   Book- 
binder.   If' ire,  St.  ^within's  Lane ;  Gratma,  Off.  Am. 
Turner,  Krederick  Edward,  Liverpool,  Wholeaale  Draggiat 
and  Manufacturinv  Chemist,     ^ardsweii,   Uvcrpooti 
Btaekatock  Ik  Co.,  Temple. 
Tipster,  Thomas,  Quadrant,   Regent  Street,   lro«i 
Bra£i«r,  &c.     ifetdbrr.  Off.  Am.  1  ^eMsrsolali  C^., 
sex  Street,  Strand. 
Vin«r,  John,  Crouch  End,  Homsey,  Carpenter. 

&  Co.,  BMex  Street,  Strand  i  Joknaou,  Off.  Aaa. 

Ward,  Oliver  Delaney,  ottierwise  Oliver  Dc  Lanogr  WaN, 

Manchesur,    Merchant.       Heald,    Wamfanl   Co«n, 

Throgroorton  Street ;  Heultl,  Manchester. 

Wabh,  Joseph,  Warrington,  Lancaster,  Gncton  Masnlbc- 

turcr.   iliitoigCoa  ft  Co.,  Bedford  Row )  ^lekolaoa*  War. 

rington. 

Wilb,  Vll'ian,  Exeter,  Builder.     Clovea  ia  Co.,  l^aple » 

LaidsMX,  Kxeterr 

Whitehead,  Hoger,  Liverpool,  Lancaster,  and  of  BIrtaahead, 

In  the  county  of  Chester,  Attorney  at   Law  and  Rag 

Merchant.   Btackatoek  &  Co.,  1  emple ;  Carry,  LNcrput4. 

Whyborough,  Charles,  Manchester,  Victualler.    Jfft*bf  * 

Co,,  Gray's  Inn ;  OliM)rr,  Mdndiester. 
Waits,  Isaac,  Hanle^,  Sioke-u|;on-Tteni,StaCBni»8tatluaer. 

Togtar,  Shell  on  ;*  FHte,  Old  Bioad  Street. 
Weekk,  James,  Lanafurd,  Somersei,  Gr«>cei\lic.    Poole  kk 
Co.,  Gray's  Inn  s«i«aie  ;'Mestrs.  Uvett,  Brstol, 
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HORAT. 


CHANGES  MADE  IN  THE  LAW  IN 
TOE  PRESENT  SESSION  OF  PAR- 
LIAMENT, 1834. 


No.  II. 

THB   BSCHBAT  AND  FOBPSITURB  ACT. 

Wb  shall  now  call  the  attention  of  our  read- 
ers to  an  act  of  the  present  session,  which 
has  remedied  one  of  tiie  minor  defects  in  the 
previous  state  of  the  law ;  and  it  is  to  be 
bome  in  mind  that  this  statute  is  now  in 
force,  having  received  the  Royal  Assent  on 
the  27th  of  June  kst. 

By  the  law  prior  to  this  act,  it  was  well 
settled,  that  when  a  trustee  died  without 
heirs,  or  was  attainted  of  a  treason  or  of  a 
felony,  on  which  corruption  of  blood  en- 
sued, the  land  escheated ;  and  as  the  lord 
took  by  title  paramount,  he  took  discharged 
of  the  trust.  Pimb's  case.  Moor.  196.  Harg. 
Co.  Litt.  13  a,  n.  (7).  2  Prcst.  Abs.  392  ; 
and  where  the  seignorial  right  was  in  the 
Crown, — for  the  additional  reason  that  the 
Crown  could  not  have  been  seised  to  a  use  be- 
fore the  statute,  and  could  not  be  compelled 
to  execute  a  trust.  But  the  rule  with  re- 
spect to  the  Crown  has  been  altered  by  se- 
veral recent  statutes,  which  enable  the  King 
by  sign  manual,  or  under  the  seal  of  the 
Duchy  of  Lancaster,  to  grant  lands  devolv- 
ing upon  the  Crown  by  escheat  or  forfei- 
ture, whether  freehold  or  leasehold,  for  the 
purpose  of  executing  the  trusts  to  which 
they  have  been  directed  to  be  applied,  or  of 
restoring  the  same  to  the  fieunily  of  the  per- 
sons whose  estates  they  had  been.  39  &  40 
Geo.  3,  c.  88.  47  Geo.  3,  ^ess.  2,  c.  24. 
59  Geo.  3,  c.  94.  6  Geo.  4,  c.  17,  Per- 
sonal chattels,  however,  wer^  not  within 
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liiese  statutes ;  and  an  inconvenience  was 
often  felt,  even  with  respect  to  proper- 
ty to  which  they  related.  In  making  the  ap- 
plication to  the  Crown.  The  present  act 
has  therefore  gone  to  the  root  of  the  evil, 
and  has  entirely  altered  the  law  on  the  sub- 
ject, by  enacting  that  property  shall  not  in 
future  escheat  on  the  attainders  conviction 
of  a  trustee ;  and  that  if  a  trustee  or  mort- 
gagee of  any  land  die  without  an  heir,  ttie 
Court  of  Chancery  may  appoint  a  person  to 
convey. 

It  18  entltuled,  *'  An  Act  for  the  Amend- 
meat  ol  the  Law  relative  to  the  Encheat  and 
Forfeiture  of  Real  and  Personal  Property  hold- 
en  in  Trust.*'  Aud  it  recites,  that  great  io- 
coDvenieore  has  been  found  to  reiiult  to  pcr- 
hoos  beneficially  entitled  to  re^l  or  personal 
property  by  the  escheating  or  forfeiture  thereof 
lo  his  Majesty,  to  corporations,  to  lords  of 
manors,  and  others,  in  consequence  of  the 
death  without  heirs,  or  the  conviction  for  trea- 
son or  felony,  of  a  trustee  in  whom^  or  in 
whose  name  the  same  is  vested ;  and  it  lays 
down  the  following  rules  for  the  construction 
of  the  act:  That  the  provisions  of  this  act 
shall  extend  to  and  include  the  sevei-al  es- 
tates and  persons,  matters  and  thinp  herein- 
after mentioned  i  (that  is  to  say,)  those  relat- 
ing to  land,  to  any  manor,  messuage,  tene- 
ment, hereditament,  or  real  property^  whether 
freehold,  customarvhold,  copyhold,  or  of  any 
tenure  whatever ;  those  relating  to  chattels,  to 
personal  property  of  every  description  capable 
of  being  transferred  or  disposed  of  otherwise 
or  to  any  share  thereof  or  interest  therein;  those 
than  in  books  ke^t  by  any  company  or  society, 
relating  to  stock,  to  any  fund,  annuity,  or 
security  transferable  in  books  kept  by  any 
company  or  society  established  or  to  he  estab- 
lished, or  to  any  money  payable  for  the  dis- 
charge and  redemption  thereof,  or  to  any  share 
or  interest  therein ;  those  relating  to  dividends, 
to  interest,  or  other  annual  produce;  those 
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relating  to  a  conveyance,  to  any  lease  and  re- 
lease,  surrender,  or  other  assurance  of  real 
property,  iocludingr  all  acts  and  deeds  neces- 
sary for  making  and  perfecting  the  same ; 
those  relating  to  an  assignment,  to  any  sur- 
render,  delivery,  or  other  disposition  of  the 
personal  property,  and  to  all  acts,  deeds,  and 
things  necessary  for  making  and  perfecting 
the  same ;  tho&e  relating  to  a  transfer,  to  any 
payment  or  other  disposition  of  slock  $  those 
relating  to  an  heir,  to  any  devisee  or  other 
real  representative,  by  the  common  law,  or  by 
custom,  or  otherwise ;  and  those  relating"  to 
an  executor,  to  anv  administrator  or  other 
personal  representative ;  unless  there  be  some- 
thing in  the  subject  or  context  repugnant  to 
such  construction ;  and  whenever  tnis  act,  i^ 
describing  or  referring  to  any  trustee  or  other 
person,  or  any  trust,  land,  stock,  convejraolce, 
assignment,  transfer,  grant,  matter,  or  thing, 
uses  the  word  importing  the  singular  number 
or  the  masculine  gender  •only,  the  same  shall 
be  understood  to  mclude  ana  shall  be  applied 
to  several  persons  as  well  as  one  person,  and 
females  as  well  as  males,  and  bodies  corpo- 
rate as  well  as  individuals,  and  several  trusts, 
lands,  stocks,  conveyances,  assignments,  trans- 
fers, irrants,  matters,  or  things  respectively 
as  well  as  one  trust,  land,  stock,  conveyance, 
assignment,  dunsfer,  grant,  matter,  or  thing 
respectivcdy,  unless  there  be  something  in  the 
subject  or  context  repugnant  to  sucn  con- 
struction. (§  1.) 

That  where  any  person  seised  of  any  land  Apon 
any  trust  or  by  way  of  mortgage  dies  without 
an  heir,  it  shall  be  lawful  for  the  Court  of 
Chancery  to  appoint  a  person  to  convey  such 
land  in  like  manner  as  is  provided  by  life  act 
of  the  eleventh  year  of  King  Georg^the 
fourth  and  the  first  year  of  his  present  Majesty, 
intituled,  **  An  act  for  amending  the  laws  res- 
pecting conveyances  and  transrers  of  estates 
and  funds  vested  in  trustees  and  mortgagees, 
and  for  enabling  courts  of  equity  to  give  effect 
to  their  decrees  and  orders  in  certain  cases,  in 
case  such  trustee  or  mortgagee  had  left  an 
heir,  and  it  was  not  known  who  was  such  heir ; 
and  such  conveyance  shall  be  as  effectual  as  if 
there  was  such  neir.  (§  2.) 

That  no  land,  chattels,  or  stock  vested  in 
any  person  upon  any  trust  or  by  way  of  mort- 

fage,  or  any  profits  thereof,  snail  escheat  or 
e  forfeited  to  his  Mi^esty,  lus  heirs  or  suc- 
cessors, or  to  any  corporation,  lord  of  a  manor, 
or  other  person,  by  reason  of  the  attainder  or 
conviction  for  any  offence  of  such  trustee  or 
mortgagee,  but  snail  remain  in  such  trustee 
or  mortgagee,  or  survive  to  his  co- trustee,  or 
descend  or  vest  in  his  representative,  as  if  no 
such  attunder  or  conviction  had  taken  place. 
(§3.) 

That  the  several  pronsions  of  this  act  shall 
extend  to  every  case  of  a  trustee  having  some 
beneficiid  estate  or  interest  in  the  same  sub- 
ject, or  some  duty  as  trustee  to  perform,  and 
also  to  every  case  of  a  trust  arising  or  result- 
ing by  iinpnration  of  law  or  by  construction 
•of  equity.  (§4.) 
*    That  nothing  contained  in  this-  act  shall 


prevent  the  escheat  or  forfdture  of  any  land, 
chattels,  or  stock  vested  in  any  such  trustee  or 
mortgagee,  so  far  as  relates  to  any  beneficial 
interest  therein  of  any  such  trustee  or  mort- 
gagee, but  such  land,  chattels,  or  stock,  so 
far  as  relates  to  any  such  beneficial  interest, 
shall  be  recoverable  in  the  same  manner  as  if 
this  act  had  not  passed.  (§  5.) 

And  reciting  that  it  is  expedient  to  rdieve 
persons  beneficially  entitiecl  to  real  or  per- 
sonal property  which  has  already  escheated  or 
become  forfeited  to  his  Majesty,  to  corpora- 
tions, to  lords  of  manors,  or  others,  by  any  of 
the  means  aforesiud ;  be  it  therefure  enacted, 
that  in  all  cases  where  before  the  passing  of 
this  act  any  person  possessed  of  or  entitled  to 
any  land,  cnattels,  or  stock,  or  any  right  to  or 
interest  in  any  land,  chattels,  or  stock,  as  a 
trustee  thereof,  dther  in  whole  or  in  part,  or 
jointly  with  some  other  trustee  or  trustees, 
shall  nave  died  without  an  heir,  or  shall  have 
been  convicted  of  any  offence  whereby  the 
said  land«  chattels,  or  stock,  oranyoftiieffl, 
have  escheated  or  been  forfeited,  or  bare  be- 
come subject  to  any  escheat  or  forfeitare, 
then  and  in  every  or  any  such  case  the  said 
land,  chattels,  or  stock,  or  the  right  thereto  or 
interest  therein  which  hatii  escheated  or  been 
forfeited,  or  become  subject  to  escheat  or  for- 
feiture by  reason  thereof,  shall  be  subject  to 
the   order,  control,  and  disposition    of  the 
Court  of  Chancery,  for  the  use  of  the  party 
beneficially  interested  therein,  in  such  man- 
ner, and  subject  in  all  respects  to  such  righti 
and  incidents,  and  to  such  orders  and  regula- 
tions of  the  said  Court,  under  the  provisiooi 
of  the  said  act  of  the  deventh  year  of  IGajj^ 
George  the  Fourth  and  of  the  first  year  of  Ur 
present  Majesty,  as  if  such  person  so  dead 
without  an  heir,  or  so  convicted,  as  aforesaid, 
were  out  of  the  jurisdiction  of  or  not  amen- 
able to  the  process  of  the  said  Court,  without 
having  been  so  convicted:  Provided  always, 
that  nothing  in  this  clause  contained  shall  ex- 
tend to  any  land,  chattels,  or  stock  now  vested 
in  any  person  by  virtue  of  any  grant  thereof 
made  subsequentiy  to  the  time  when  such 
escheat  or  forfeiture  first  occurred,  or  to  any 
land,   chattels,    or   stock  which   more  than 
twenty  years  prior  to  the  passing  of  this  act 
shall  have  been  actually  vested  m  poaaessioQ 
or  reduced  into  possession  by  the  party  en- 
titled thereto  by  virtue  of  any  such  escheat  or 
forfeiture.  (§  6). 

See,  as  to  the  Law  of  Forfdture  in  general, 
7  L.  O.  481—483. 


ON  THE  PETITIONS  FOR  ABOUSH- 
ING  IMPRISONMENT  FOR  DEBT. 


Our  attention  having  been  directed  to  the 
petitions  presented  to  Parliament,  cm  the 
subject  of  Imprisonment  for  Debt,  we  have 
searched  the  Journals,  and  find  that  the  Se- 
lect CoiDir  tee  on  PaUic  Petitioiu  hvre 
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ileemed  it  proper  to  print  four  of  the  peti* 
tions  at  full  length.  These,  and  the  other 
petitions  which  have  not  been  printed,  are  I 
agned  by  1014  pev8on»,H)eing  the  total  num- 
ber during  the  whole  of  the  sesaon.  They 
come  entirely  from  the  prisoners  in  the  dif- 
ferent ga(^  throughout  the  kingdom. 

Hiere  are  no  petitions  from  any  other 
class  of  the  community.  The  Merchants, 
Manufacturers,  Tradesmen,  and  Shopkeep- 
ers of  all  kinds,  appear  to  be  satisfied  witfi 
^e  present  state  of  the  Law  of  Arrest.  We 
do  not  infer  this  from  their  silence  alone, 
but  we  learn  from  various  quarters  that  such 
28  the  facX.  If  it  were  not  so,  it  is  reason- 
able to  expect,  that,  as  on  all  other  occasioqs 
in  "vdiich  they  were  deeply  interested,  they 
would  communicate  their  opinions  and 
wishes  through  the  medium  of  their  repre- 
aentatives  in  Parliament. 

WiUing,  however,  that  both  parties  should 
be  heard,  we  follow  the  example  of  the  Com- 
mittee of  the  House  of  Commons,  and  pub- 
lish the  substance  of  the  several  petitions 
which  have  been  deemed  of  sufficient  im- 
portance to  select. 

Hie  petition  of  the  debtors  confined  in 
the  gaol  of  Briitvl,  states  to  the  fiiUowing 
effect: 

That  there  is  at  the  present  time  nearly  40 
persons  confined  in  that  ffaol,  whose  respective 
debts  do  not  average  10^  each,  of  which  there 
are  17  whpse  debts  do  not  amount  together  to 
24/.  exclusiYC  of  costs,  which  amount  to  4/. 
more,  but  who  are  compelled  to  remain  im- 
prisoned for  various  penods  of  time,  owing  to 
their  not  being  enabled,  manv  of  them  for 
wani  of  empUtyment,  to  satisfy  the  demands  of ! 
the  creditors.     Several  of  these  persons  so  i 
imprisoned  have  wives  with  large  families,  who  • 
are  consequentlv  compelled  to  apply  for  pa- , 
roekial  reht/.   The  poor's  rates,  through  these 
means,  amount  annually  to  an  enormous  sum, 
the  husband,  through  his  imprisonment,  being 
deprived  of  the  means  of  obtuning  employ- 
ment. 

It  may  be  true  that  some  instances  of 
hardship  really  occur ;  but  generally  we  in- 
cline to  think  that  creditors  are  as  lenient 
as  can  be  reasonably  expected,  and  that  the 
cause  of  the  debtor's  misfortune  is  more 
owing  to  the  want  of  industry  and  frugality 
than  the  want  of  employment.  This  re- 
ToaA  applies  to  the  following,  as  weU  as  the 
preceding  statement. 

The  peiitioners  state,  that  independently  of 
the  heavy  expenses  which  are  attached  to  the 
issuing  of  summonses,  and  the  consequent 
proceedings,  they  are  frequently  under  the 
painful  necessity  of  seeing  their  families  de- 
prived of  what  Uttle  furniture  they  may  be 
possessed  of,  through  not  only  the  inhumanity^ 


but  in  many  instances  the  iliifgal  conduei,  of 
those  whose  duty  it  may  be  to  put  in  force  the 
order  of  the  Court,  or  who  may  be  otherwise 
employed  so  to  do  by  the  creditor. 

Then  follows,  as  might  be  anticipated,  a 
fearful  enumeration  of  the  evils  of  cotts, 
consequent  upon  the  non-payment  of  debts. 
Extreme  cases  are  selected,  and  perhaps  ex- 
aggerated— all  which  costs  might  be  saved^ 
either  by  debts  being  honestly  paid — which 
the  creditor  would  prefef ;  or  l^  abolishing 
all  legal  proceedings — which  the  debtor 
would  prefer.  But  in  the  latter  case,  tiiere 
would  be  an  end  of  all  credit,  and  this 
would  not  exactly  suit  either  debtor  or  cre- 
ditor. 

The  average  amount  of  costs  of  the  remun- 
ing  number  amounts  to  240/.,  being  more 
than  one-half  of  their  respective  debts.  Be- 
sides these  several  amounts,  is  to  be  taken 
into  consideration  the  different  sums  of  the 
solicitors'  bills.  One  of  the  petitioners,  whose 
debt  amounted  to  the  small  sum  of  1/.  11#. 
was  sued  by  the  creditor's  solicitor  in  the 
Tolxey  Court  for  the  amount,  through  which 
means  he  was  put  to  an  expense  of  Si.  14$,  3d,, 
which  amounted  with  the  debt  to  8/.  6i,  Sd, ; 
but  which  debt  could  ha?e  been  recovered  in 
the  inferior  Court  at  an  expense  of  only  1#.  6^. 
The  petitioner  has  therefore  been  for  a  period 
of  nearly  three  months  incarcerated  in  gaol, 
through  his  incapability  of  paying  the  above, 
as  also  deprived  of  the  means,  through  such 
ugprisonment,  of  obtidning  a  liveHhood  for  a 
Krge  family,  he  having  a  wife  and  eleven  chil- 
dren, the  whole  of  whom  are  consequently 
compelled  to  receive  parochial  relief.  There 
is  also  one  other  person  incarcerated  in  the 
same  gaol^  for^  a  debt  of  1/.  6#.,  sued  by  the 
same  solicitor  in  the  same  manner,  and  whose 
expenses  amount  to  6/.  6#.  6d,,  and  who  is 
also  compelled,  through  such  imprisonment, 
to  apply  to  the  parish  for  relief,  he  having  a 
wife  and  five  chudren  entirely  dependent  upon 
him  for  their  support.  Another  of  the  peti- 
tioners states  that  he  was,  through  the  negli- 
gence of  his  solicitors,  whom  he  employed  to 
conduct  an  action  on  his  behalf  in  the  Tolzey 
Court,  permitted  to  be  nonsuited;  that  by 
such  means  he  became  liable  for  the  payment 
of.the  defendant's  solicitor's  bill  of  costs,  but 
which  he  was  not  able  to  satisfy ;  and  conse- 
quently an  execution  was  issued  against  him 
bv.  the  solicitor,  and  placed,  on  me  16th  of 
December  last,  in  the  hands  of  one  of  the 
proper  officers  for  service;  that  such  officer 
refused  to  put  the  same  in  force  until  the  14th 
dayof  February  last,  although  the  petitioner  fre- 
quently rejiuested  him  so  to  do.  The  petitioner 
states,  he  is  consequently  confined  in  the  gaol 
for  an  unlimited  period  of  time,  or  until  he 
can  be  enabled  to  satisfy  sudi  solicitor's  de- 
mand.  That  in  another  instance,  wherein  the 
person  b  suffering  under  an  illegal  imprison- 
ment, his  creditor  being  also  in  the  same  gaol, 
and  who  has  some  time  since  given  such  iierson 
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Mb  discharjs^e,  but  which  discharfire  is  held 
back  by  bis  creditor's  solicitor  uiuil  bis  bill  of 
costs  is  paid,  the  odiccr  in  whose  hands  the 
discharge  was  placed  bavingf  delivered  the 
same  into  the  hands  of  the  solicitor,  instead  of 
placing-  the  same  in  the  hands  of  the  governor 
of  the  gaol,  and  by  which  incuns  he  would 
have  obtained  his  liberty. 

Of  the  merits  of  these  instances — whe- 
ther of  culpability,  or  misfortune — of  oppres- 
sion on  the  one  band,  or  guilt  on  the  other, 
— we  are  unable  to  judge  without  investi- 
gating the  circumstances  of  each ;  but  we 
think  that  the  sense  of  justice  and  humanity 
which  so  generally  prevails  in  this  country, 
renders  it  very  improbable  that  the  existing 
law  is  or  can  be  much  abused.  On  the 
other  hand,  there  is  abundant  evidence  that 
'  dishonest  debtors  are  extremely  numerous, 
and  it  is  apprehended  that  if  tlae  law  were 
altered  in  regard  to  the  "  incarceration  "  of 
debtors,  their  number  would  increase. 

The  next  petition  is  from  the  prisoners  in 
the  county  gaol  at  Cambridge.  It  urges 
some  of  the  same  objections  against  impri- 
sonment; setting  forth  the  evU  in  more 
doleful  terms. 

It  represents  that  there  are  individuals  o^ 
the  labouring  class  imprisoned,  who  did  not 
owe  more  than  two  or  three  pounds  each, 
prior  to  any  professional  expenses  being  in- 
curred, after  which  they  amounted  to  fourteen 
or  sixteen  pounds  each,  and  at  length  were 
cancelled,  by  immuring  their  bodies  within 
the  walls  of  a  doleful  prison — one  ever  since 
last  November.  Now  there  are  more  who 
will  have  to  remain  here  till  next  Aagust, 
during  which  time  their  families  have  been, 
are,  and  will  be,  incumbent  on  the  parish, 
before  which  time  parochial  aid  was  never 
required ;  in  either  case  they,  as  farmers, 
tradesmen,  &c.  make  assignments ;  they  then 

S've  up  everv  thing  in  their  possession  for 
e  benefit  or  their  creditors;  their  trade  is 
suspended,  and  their  affairs  are  put  into  the 
hands  of  the  profession  to  settle,  instead  of 
which  months  and  years  roll  over  their  h^^ds 
before  their  affairs  are  brought  to  a  close, 
and  the  greatest  part  of  their  property  dis- 
appears in  expenses;  their  creditors  will  not 
then  accept  of  tlie  composition. 

That  humanity,  reason,  justice,  and  sound 
policy  dictate,  that  if  a  debtor  has  property, 
whereby  he  can  pay  his  debts,  and  will  not  pay 
tiiem,  that  payment  should  be  made  available 
to  his  creditors  for  the  just  payment  of  his 
debts;  but  that  if  a  debtor  has  uo  property, 
he  should  not  be  deprived  of  his  liberty,  of 
the  chance  of  making  an^  property  bv  his 
industry,  or  of  retrieving  his  affairs,  by  being 
thrown  into  a  direful  prison,  which  impediment 
only  instils  into  his  mind,  acts  of  injustice 
which  otherwise  would  have  been  held  in  con- 
teu;pt  by  him.    They  have  no  desire  to  protect 


crime,  but  humanity  demands  of  them  to 
protect  innocence. 

Tliis  petition,  it  will  be  observed,  has 
been  prepared  by  some  mis-judging  person, 
who,  stringing  together  all  the  possible  evils 
of  unfortunate  debtors,  has  applied  his  ima- 
ginary description  to  the  poor  prisoners  at 
Cambridge,  and  whilst  he  excites  our  gene- 
ral commiseration,  does  very  little  for  the 
parties  who  petition,  or  for  the  sjiecific  mat- 
ter in  disi)utc :  the  question  before  the  le- 
gislature and  the  public  bearing  as  much  on 
the  rights  and  interests  of  creditors,  as  on 
the  convenience  and  comfort  of  debtors. 

We  come  next  to  a  petition  from  persons 
confined  for  debt  in  the  gaol  of  the  castle  of 
Chester,  which  states — 

That  in  many  instances  which  have  come  to 
the  knowledge  of  the  petitioners,  debtors  in 
confinement  are  not  only  a  heavy  expend 
to  the  county  in  which  they  are  con  lined, 
but  are,  unfortunately,  subjected  to  a  state 
of  coustmined  idleness,  indolence,  and  inac- 
tivity, and  are  thei  eby  rendered  totally  unalile 
to  gain  anything  whatever  towards  their  oi^n 
support,  and  consequently  are  a  dead  weicrfat 
upon,  and  mnch  expense  to,  their  families 
or  relations,  many  of  whom  have  been  under 
the  painful  necessity  of  sacrificing  and  dis- 
posing of  articles  of  furniture,  working  tools, 
or  other  necessaries,  which  they  might  be 
in  possession  of,  in  order  to  enable  them  to 
raise  means  for  the  poor  debtor's  support 
during  his  incarceration,  who,  had  he  been 
allowed  to  eujoy  the  blessings  of  liberty, 
would  have  been  able  to  support  him- 
self and  his  family  also;  and  his  creditors 
instead  of  losing,  by  his  being  in  a  state  of 
degraded  and  coustraine<l  inaolence,  woM 
undoubtedly,  in  many  instances,  have  l)ene- 
fited  by  his  talents  and  exertions  in  attending 
to  his  occupation  in  life.  To  suffer  impri- 
sonment for  debt  sours  a  person's  mind,  and 
has  a  great  tendency  to  extinguish  the  good 
intentions  of  the  honest  debtor,  of  doing  all 
in  his  power  to  surmount  the  didiculties  Co 
which,  in  many  cases,  misfortune  alone  has 
reduced  him. 

That  to  punish  an  unfortunate  debtor,  by 
depriving  bun  of  liberty,  so  very  dear  to  every 
person,  esjpecially  to  him  who  feels  tliat  he  has 
not  intentionally  contributed  bv  mismanage- 
ment or  wilful  neglect  of  such  affairs  over 
which  he  had  probably  little  or  no  controol, 
and  which  unforeseen  and  unavoidable  mis- 
fortunes in  life,  to  which  all  are  liable,  may 
have  reduced  his  means,  and  rendered  him 
unable  to  satisfy  his  credit,  is,  to  say  the  levt 
of  it,  impolitic,  unwise,  and  extremely  hard, 
and  adds  distress  to  the  feelings  of  all  persons 
who  are  so  very  unfortunate  as  to  suffer  im- 
prisonment for  debt. 

On  tills,  as  on  all  similar  descriptions  of 
the  evils  of  imprisonment,  it  is  obvions  to 
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remark,  that  unless  the  deprivation  of  li- 
berty were  somewhat  severely  felt,  the  pow- 
er at  present  given  to  the  credit<A:  would  be 
useless;  and  our  belief  is,  that  the  instances  of 
oppression  by  unreasonable  creditors  against 
honest  debtors  are  as  rare  as  of  malicious 
prosecution  for  the  commission  of  crime  by 
innocent  persons ;  and  that  it  would  be  just 
as  wise  to  abolish  all  punishments  because 
they  are  sometimes  perverted,  as  to  deprive 
the  creditor  of  his  present  remedy  against 
a  fraudulent  debtor,  because  he  cannot  ad- 
duce legal  evidence  to  convict  him. 

The  last  petition  is  from  the  Debtors* 
Prison  for  London  and  Middlesex,  and  sets 
forth— 

That  althoue^h  the  petitioners  arc  persuaded 
that  the  mutUity  of  imprisonment  for  def)t  is 
generally  conceded,  tliey  cannot  refrain  from 
expressing  their  conviction  that  it  is  not  only 
without  benefit  to  the  creditor,  but  also  detri- 
ment al  to  the  best  interests  of  society,  inas- 
much as  it  tends  to  engender  habits  of  idle- 
ness in  the  debtor,  and  to  plunge  his  family 
into  indigence  and  want. 

That  the  petitioners,  confident  that  the 
House  is  desirous  to  relax  the  severity  of  the 
present  obnoxions  and  futile  laws  which  op- 
press debtors,  hnmblv  pray,  that  in  any  le- 
gislative enactment  that  may  be  introduced 
for  the  amclioratiou  of  the  existing  laws,  the 
House  will  take  into  its  attentive  considera- 
tion,  with  a  view  to  their  rejection,  all  clanses 
fltnd  provisions  tending  to  give  the  creditor 
any  power  of  imprisoning  uie  person  of  the 
debtor,  except  in  cases  where  fraud  shall  ac- 
tually have  been  proved  agtunst  the  debtor. 

Here,  therefore,  we  have  something  more 
prayed  for  than  even  the  Attorney  General 
seems  willing  to  allow.  The  petitioners  re- 
quire the  case  of  fraud  to  be  actually  proved 
before  they  are  deprived  of  their  liberty,  or 
called  upon  to  give  bail.  The  result  of 
which  would  of  course  bcj  that  before  the 
verdict  were  found,  the  party  would  be  non 
est  inventus.  The  Attorney  General,  how- 
ever, is  a  little  more  reasonable,  and  exacts 
security  upon  the  affidavit  of  the  plaintiff 
fhat  he  believes  the  defendant  is  about  to 
abscond.  The  gentlemen  who  have  hitherto 
been  indulged  with  "  the  Rules"  of  the 
King^s  Bench  and  Fleet  Prisons,  do  not  ap- 
prove of  this  short-coming  of  Sir  John  Camp- 
bell, and  wish  their  license  extended  to  the 
French  Coast. 
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LEASES   BT  TENANTS  TOTL  LIFE. 

This  is  intituled,  "  A  Bill  to  extend  the 
Powers  of  Tenants  in  Tail  to  grant  Leases, 
and  to  enable  Tenants  for  Life,  and  Persons 
seised  of  or  entitled  to  Estates  in  right  of  their 
Wives,  to  grant  Leases  under  certfun  Restric- 
tions, and  to  repeal  part  of  an  Act  of  the 
Thirty-second  Year  of  King  Henry  the  Eighth, 
entitling  Lessees  to  enjoy  the  Farm  against 
the  Tenants  in  Tail." 

4 

The  preamble  recites,  that  the  practice  of, 
granting  leases  tends  greatly  to  the  benefit  df^ 
husbandry,  and  to  the  extension  and  improve- 
ment of  towns : 

That  large  numbers  of  persons  in  England 
and  Ireland  have  no  greater  estate  in  their 
manors,  messuages,  lands,  tenements,  and 
other  hereditaments,  than  for  their  own  lives, 
or  in  right  of  their  wives,  but  the  said  manors, 
&c.  are  nevertheless  limited  in  remainder  for 
life,  in  tail,  or  fee-simple,  or  are  descendible 
to  their  children  or  descendants ;  and  it  will 
therefore  be  beneficial  that  such  tenants  for 
life  should  have  power  to  grant,  leases  for  de- 
finite terms  under  just  and  proper  restric- 
tions : 

That  tenants  in  tail  seised  or  entitled  in 
possession  can  by  law  and  of  their  own  free 
wills  absolutely  sell,  alienate,  and  dispose  of 
their  maiiorb,  &c.  but  are  nevertheless  unable 
to  demise  and  lease  the  same  premises,  except 
under  restrictions,  which  in  their  cases  are 
alike  uselcbs  and  inconvenient ;  and  it  is 
therefore  desirable  that  such  impediments 
should  be  removed : 

That  by  32  Hen.  8  c.  28,  intituled,  "  Les- 
beeb  to  enjoy  the  Farm  against  the  Tenants  in 
Tail,*'  any  persons  being  of  the  full  age  of 
twenty-one  years,  and  having  an  estate  of 
inheritance  in  any  manors,  &c.  in  right  of 
their  wives,  or  joindy  with  their  wives,  arc, 
under  certain  restrictions  in  the  said  act  men- 
tioned, authorized,  jointly  with  their  wives,  by 
indenture  under  seal,  to  demise  the  said  ma- 
nors, &c.  for  twenty-one  years,  or  three  lives 
at  the  most,  from  the  day  of  making  any  such 

demise ; 
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And  that  such  demises  of  the  estates  of .  visions,  restrictions  and  conditions  io  tlus  ad 
wives  made  dependent  upon  the  duration  of  contained,  by  indenture  or  indentures,  to  be 

lives  are  uncertain,  and  often  endure  for  very  '  *!?°!^'  ^Slfi  t-**,  ^e^'^ere**  '^^  the jprcsence 
1  -t  ^     r ..  J  .  .    t      y^'^'^'^iOfKid  attested  by  two  or  more  credible  wit- 

long  periods  of  time,  and  it  is  therefore  expe-  i  nesses,  to  demise  and  lease  at  rack-rent  all  or 
dient  that  so  much  of  the  sud  act  of  the  32   ^X  ^"^^  manors^  messuages,  Linds,  tenemoits 


Hen.  8.  as  authorises  the  fj^nting  of  leases 
for  any  life  or  lives  of  the  wife's  estates  should 
be  repealed ; 


or  hereditaments,  corporeal  or  incorporeiJ,  or 
any  parts  or  part  thereof  respectively,  to  any 
person  or  persons  whomsoever,  for  any  term 
or  number  of  years  not  exceeding  iwenip-Me 
It  i8  therefon  proposed  to  be  enacted  „|y«^'»»»'««>*y<»f  making «qr«.chdeni«e 

1.  That  so  much  of  the  said  act  of  the       5  Thjit  \t  thM  Rmi  »i««  tw.  u.^..i  r  ,.  _- 

the  feighth.  caput  twenw-eight,  as  authorises  ;  «^ion  to  wd  for  his.  her,  or  thdr  oto  to 
My  person  or  persons  having  an  estate  of  in- ,  ,„d  benefit  to  any  messuies,  buoS^ 
heritance  m  anv  manors,  messuages,  .lands  '  Unds.  or  to  the  r«U  and  j^ts  Aerertf  Z 
tenements,  or  oAer  hereditaments  m  right  of  ,„mc  and  being  either  in  the  cittes  rfLMrfS 
his  or  their  wife  or  wives,  or  jomUy  witli  his  or  WestminstCT.  or  within  ten  milM^Mf 
or  their  wife  or  wives,  by  mdenture  under  respectively.or  U,  any  other  X,  or  any  ^1 


seal,  to  demise  any  such  manors,  messuages, 
lands,  tenements,  or  hereditaments,  for  or 
during  the  continuance  of  any  life  or  lives, 
shall  be  and  the  same  is  hereby  repealed  and 
made  void. 

Lea»ei  by  Tenant*  in  TaiL 

2.  That  all  leases  of  any  manors,  messuages, 
lands,  tenements,  or  other  hereditaments,  cor- 
poreal or  incorporeal,  or  of  any  parts  or  part 


ket  town,  or  in  any  place  returning  members 
to  parliament,  or  within  one  mile  of  any  such 
city,  market  town  or  place  respectively,  tor 
his,  her  or  their  own  life  or  lives,  or  as  a  tw>m«^ 
or  tenants  by  the  curtesy  or  for  an  estate  for 
or  depending  upon  any  other  life  or  Uvea,  or 
for  anv  long  term  of  years,  which  shall  or  may 
4iave  been  grwited,  conveyed,  limited  or  de- 

poreai  or  incorporeal,  or  oi  any  pans  or  pan    ^r  uj-  ^-,  ^i.^-    .^a. ^!1/*P^        ^'.^F  *?  'HR* 

L«of  respectively  hereafter  liiSe.  «~U.  2fa  t  A«?^fe*Jr  ^dveTMe^X^'e^SS 
ratified  or  confirmed  by  any  person  or  persons  ^r  -„^r«ifA  J.r  «J„^  1  e-^  ^  ^^*^ 
seised  of  or  entitled  tWtCor  to  the  rents  ofheJ^J^lnH  i,2^L^^  ^  A""^?"**"?  "^ 
and  profiu  thereof,  to  and  for  his,  her,  or  their  w^K^l^nrii^;^^^^^  th^  is  and  arc 
own\ise  and  benefit  as  a  temmt  or  temmts  in,  Ae  „^Lu^^^  5?^-^^  ^ 

tidl   in  na»«««inn.  «KaU  Iii.»a  thA  «am^  fnrnZ  .!??  PrOWSlOUS,   rCStnctlOns  and   COudltioUS  in 


^         ^   confirming   any   __ 

leases,  been  seised  of  or  entitled  to  the  same 
manors,  messuages,  lands,  tenements,  or  other 
hereditaments  to  and  for  his,  her,  or  their  own 


Witnesses,  to  demise  or  lease  any  such  —«,- 
suajres,  buildings  or  lands,  or  either  of  them, 
or  any  parts  or  part  thereof  respectively,  to 
any  person  or  persons  who  shall  and  wUI  co- 


■N^»,     ftVUCUAfeO     All      MkU,     «»I«CA      UVOOILPUitJ     III     WBUC 

extinct,  shall  be  considered  as  tenants  for  life 
only. 

Lease*  by  Tenants/or  Life, 

4.  That  it  shall  and  may  be  lawful  for  aay 
person  or  persons  seised  or  or  entitled  in  pos- 
session to  any  manors,  messuages,  lands,  te- 
nements, or  other  hereditaments,  corporeal  or 
incorporeal,  o;*  to  the  rents  and  profits  Uiere- 
of,  to  and  for  his,  her,  or  their  own  use  and 
benefit,  for  Ms,  her,  or  their  own  life  or  lives, 
or  as  a  tenant  or  tenants  by  the  courtesy  or 
for  an  estate  therein  for  or  depending  upon 
any  other  life  or  lives,  or  for  any  term  of  years, 
wluch  shall  or  may  have  been  granted,  con- 
veyed, limited  or  devised  in  remainder  or  eoL- 
pectancy,  or  for  anj  estate  in  right  of  his,  her, 
or  tiieir  wife  or  wives,  or  jointly  with  his  or 
their  wife  or  wives  (whether  the  estate  of  such 
wife  or  wives  be  of  inheritance  or  otherwise), 
and  he,  she,  and  they  is  and  are  hereby  au- 
thorised and  empowered,  subject  to  the  pro- 


-— — — # 

expend ™^ 

expend  such  sum  or  sums  of  money  in  the 
alteration,  addition  to  or  permanent  improve- 
ment of  any  such  messuage  or  messuages  or 
other  building  or  buildings  as  shall  be  tiMOFhC 
adequate  to  the  interest  therein  to  be  departed 
with,  for  any  term  or  number  of  yean  not  ex- 
ceeding n/ne/^  years  from  the  respective  times 
of  granting  any  such  lease  or  leues,  and  with 
or  without  liberty  for  the  lessee  or  lessees, 
his,  her  or  their  executors,  administraton  and 
assigns,  to  take  down  existing  buildings,  and 
to  apply  the  materials  thereofto  such  poipoae 
or  purposes  as  shall  be  agreed  upon,  and  to 
dig  lime,  earth,  and  day,  and  quarrr  out 
stones,  and  bum  lime,  and  make  bricks  and 
tiles  thereon,  to  be  used  and  consumed  in  or 
about  the  buildings  or  improvements  to  be 
erected  or  made  in  or  upon  the  demised  land 
and  premises,  or  on  other  parts  of  the  same 
estate,  but  not  otherwise,  and  to  lay  out  and 
appropriate  any  part  or  parts  of  the  land  and 
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premises  to  be  comprised  in  any  such  lease  as 
or  for  a  yard  or  yards,  garden  or  gardens,  or 
as  a  field  to  any  messuage  or  messuages,  fuc'* 
tory  or  other  building  or  buildings  which  shall 
or  may  be  built  or  to  be  built  on  any  such 
land,  or  as  or  for  a  way  or  ways,  avenue  or 
avenues,  passage  or  passages,  or  in  any  other 
manner  or  for  any  other  use  or  purpose,  for 
the  benefit  and  convenience  of  the  lessee  or 
lessees,  his,  her  or  their  executors,  adminis- 
trators and  assigns,  or  other  occupier  or  oc- 
cupiers of  such  land  and  premises,  but  so  as 
not  more  than  three  acres  of  land  shall  be 
comprised  in  any  one  demise  or  lease. 

Ihwer,  ^^. 

6.  Provided,  that  nothing  in  this  act  con- 
tuned  shall  be  construed  or  taken  to  authorise 
or  empower  any  woman  seised  or  possessed  of 
suiy  manors,  messuages,  lands  or  other  here- 
ditaments, or  any  parts  or  part  thereof,  as 
tenant  in  dower,  free-bench,  or  other  custom- 
ary widowhood,  or  othenvise  howsoever,  by 
act  of  law,  or  anv  local  custom,  in  right  of  a 
deceued  hushana,  to  demise  or  lease  any  such 
premises  for  any  time  beyond  her  own  estate 
or  interest  therein. 

Leate*  to  bind  luue  only: 

7*  Provided,  that  no  lease  of  any  manors, 
messuages,  lands,  tenements  or  other  heredi- 
taments, corporeal  or  incorporeal,  made  or 
granted  under  the  powers  and  authority  of 
this  act  by  any  person  or  persons  whomsoever 
seised  thereof  or  entitleo  thereto,  or  to  the 
rents  and  profits  thereof,  in  possession  for  his, 
her  or  their  own  life  or  lives,  or  as  tenant  or 
tenants  by  the  curtesy,  or  for  any  estate  there- 
in, for  or  depending  upon  unv  other  life  or 
lives,  or  for  any  term  of  years  which  shall  have 
been  conveyed,  limited  or  devised  in  remain- 
der or  expectancy,  after  the  estate  of  such 
person  or  persons  therein,  or  in  right  of  his 
or  their  wife  or  wives  of  an  estate  therein  of 
such  wife  or  wives  for  her  or  their  life  or  lives, 
or  for  the  life  or  lives  of  any  other  person  or 

Krsons,  or  for  any  term  of  years  which  shall 
ve  been  conveyed,  limited  or  devised  in  re- 
mainder or  expectancy,  after  the  estate  or  in- 
terest  therein  of  such  wife  or  wives  be  valid, 
or  of  any  effect  in  law  or  equity,  unless  ratified 
and  confirmed  as  in  this  act  is  mentioned, 
against  any  person  or  persons  entitled  in  re- 
mainder, expectancy  or  reversion  to  any  estate 
or  interest  in  such  respective  premises,  except 
only  the  child  and  children,  descendent  and 
descendents  of  the  grantor  or  grantors  thereof, 
or  if  the  grantors  be  husband  and  wife,  then 
except  only  the  child  and  children,  descendent 
and  descendents  of  their  marriage,  who  shall 
be  under  the  age  of  twenty-one  years,  or  un- 
born, or  who,  being  above  that  age,  shall  be 
of  unsound  mind  at  the  time  of  the  granting 
of  any  such  lease  or  leases,  and  o^er  person 
or  persons  who  shall  or  may  become  thereafter 
sensed  of  or  entitled  in  possession,  or  other- 
wise interested  in  any  buco  manors,  messuages. 


lands,  tenements  or  hereditaments,  or  any 
parts  or  shared  thereof  respectively,  as  heirs, 
executors,  adiniuistrutors  or  assigns  of  or 
through  the  grantor  or  grantors,  or  any  such 
child  or  children,  descendent  or  descendents 
respectively. 

^hen  Wife  a  Partis  to  Leases. 

8.  Provided  that  no  lease  made  or  granted 
under  the  authority  of  this  act  by  any  person 
siiitd  of  or  entitled  to  any  estate  whatsoever 
in  anv  manors,  messuages,  lands,  tenements 
or  otner  hereditaments,  corporeal  or  incor- 
poreal,'  in  right  of  or  jointly  with  his  wife  dur- 
mg  coverture,  shall  be  valid  or  of  any  effect 
upon  the  wife,  her  hdrs,  executors,  adminis- 
trators or  assigns,  or  any  person  or  persons 
who  shall  or  may  thereafter  become  seised  or 
possessed  of  or  entided  to  any  such  manors, 
messuages,  lands,  tenements  or  other  heredita- 
ments, or  any  estate  or  interest  therein,  or  in 
any  parts  or  part  thereof,  unless  the  wife  be  of 
the  rail  a^e  of  twenty-one  vears  at  the  time  of 
the  granting  of  any  such  lease  and  be  a  party 
thereto,  ana  ihat  every  such  lease  be  made  in 
the  respective  names  of  the  husband  and  irife, 
and  that  she  do  sign,  s^,  and  deliver  the 
same,  and  that  the  rent  be  reserved  to  the  hus- 
band and  wife,  and  to  the  heirs  or  other  per- 
sons or  person  to  succeed  to  the  wife  accord- 
ing to  her  estate  in  the  premises  to  be  com- 
prised in  any  such  lease. 

Covenants  and  Conditions. 

9.  Provided  that  every  lease  to  be  granted 
undar  the  authority  of  this  act,  whether  at 
raei-Knt  or  for  the  purposes  of  building  or 
improvement,  by  any  person  or  persons  not 
being  a  tenant  or  tenants  in  tail  in  possession, 
^halTbe  made  to  take  effect  in  possession  im- 
mediately, or  within  twelve  calendar  months 
from  the  time  of  the  granting  or  making  there- 
of, and  not  in  reversion  or  by  way  of  future 
interest  to  take  effect  after  any  old  lease,  un- 
less such  old  lease  shall  expire  or  end  within 
twelve  calendar  months  next  after  the  making 
of  the  new  lease,  and  that  in  every  such  demise 
or  lease,  except  for  the  purposes  of  building 
or  permanent  improvement,  all  timber  or 
timber-like  trees  be  reserved  to  the  lessor  or 
lessorv-or  the  person  or  persons  entitled  to 
the  inheritance;  and  that  upon  every  such  de- 
mise or  lease,  whether  at  rack-rent  for  twenty^ 
one  years,  or  any  shorter  term,  or  for  the  pur- 
pose of  buUding  or  improvement  for  ntncty 
years,  or  any  other  shorter  term,  there  be  re- 
served and  made  payable  during  the  whole 
term  thereby  to  be  granted  the  l^t  and  most 
improved  yearlv  rent  or  rents  that  'can  at  the 
time  of  the  making  thereof  be  reasonably  had 
or  gotten  for  the  premises  thereby  demised,  to 
be  made  pavabie  either  quarterly  or  half- 
yearly,  free  n*om  all  deductions  whatsoever, 
without  toking  any  fine,  premium  or  fore^ft, 
or  any  thing  m  the  nature  of  a  fine,  premium 
or  fonsgift,  for  the  granting  or  making  thereof, 
and  so  as  there  be  contained  in  every  such  de- 
mise or  lease  covenants  from  the  respective 
lessees  on  behalf  of  themselves,  their  execu- 
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ton,  admlniltrators  and  ^^kf^^  to  imy  the 
rent  or  rents  to  be  reserved  bv  every  sucn  de- 
mise or  lease,  and  also  to  pay  all  taxes,  charges, 
rates,  assessments  and  impositions  affecting  or 
thereafter  during  aoy  sach  demibe  or  lease  to 
affect  the  demised  premises,  or  any  of  them, 
or  any  parts  or  part  thereof,  and  from  time  to 
time  to  repair  and  keep  in  repair  oil  the  mes- 
suages, erections  and  buildings  wluch  shall  or 
may  be  thereby  demised  or  covenanted  or 
agreed  to  be  erected  and  built  upon  the  grottfid 
and  premises  therdn  respectively  to  be  com- 
prised, or  shall  or  maj  be  built  or  building 
thereon  at  the  time  or  the  execution  of  aoy 
such  demise  or  lease,  and  for  the  inspection  of 
the  dembed  messuage  or  messuages,  buildings 
and  premises  once  m  every  year  at  a  reason- 
able time  by  the  person  or  persons  entitled  to 
receive  the  rents  and  profits  thereof  respec- 
tivelv,  or  his  or  their  agent  or  agents,  and  also 
for  the  lessees  or  lessee,  their  or  bis  executors, 
Admintstrators  and  assigns  alone  or  jointly  with 
the  person  or  persons  for  the  time  being  en- 
titlea  to  receive  and  take  the  rents  and  profits 
thereof  respectively,  and  as  may  be  agreed 
upon  in  any  such  demise  or  lease  to  keep  every 
and  all  the  messuage  or  messuages,  building  or 
buildings  to  be  comprised  therein,  insured 
from  loss  or  damage  oy  fire  in  some  sum  or 
sums  of  money  to  be  stated  therein,  or  to  the 
amount  of  thfeeiburths  at  the  k^t  of  the 
value  of  such  messuagis  or  messuages,  bidld- 
ing  or  buildings  respectively,  in  some  one  or 
more  of  the  offices  for  making  such  insijir- 
ahces,  and  to  lay  out  the  money  to  be  received 
by  virtue  of  every  such  insurance  in  re-b<^d- 
ing,  repairing  and  reinstating  the  messuage  or 
messuages,  building  or  buildings  which  shall 
or  may  be  destroyed  or  damaged  by  fire ;  and 
also  at  the  end  or  sooner  determination  of 
every  such  demise  or  lease  to  leave  in  repair 
and  peaceably  to  surrender  the  respective  mes- 
suages, builaings,  lands  and  premises  thereby 
demised  or  leased,  or  to  be  erected  and  built, 
or  rc-built,  altered  and  repsured  upon  any 
land  therein  to  be  comprised,  and  so  that 
there  be  also  contcdned  m  every  such  demibe 
or  lease,  conditions  of  re-entry  for  non-pay- 
ment of  the  rent  or  rents  to  be  thereby  re- 
served, by  the  space  of  twenty-one  days  next 
after  the  same  snail  have  become  due  or  pay- 
able, and  also  for  breach  or  non-performance 
of  the  several  covenants,  provisoes  or  condi- 
tions, or  any  or  cither  of  them,  to  be  therein 
contained  on  the  part  of  the  lessee  or  lessees, 
his,  her,  or  their  executors,  administrators 
and  assigns,  and  so  as  the  lessee  do  execute 
counterparts  of  their  respective  leases. 

Evidence  of  Counterpart. 

.  10.  That  the  certificate  in  writing  of  the 
person  or  pertious  entitled  at  the  time  to  the 
rputs  and  profits  of  anv  manors,  messuages, 
lands,  tenements  or  hereditaments,  which 
shall  or  may  be  demised  and  leased  under  the 
authority  of  this  act,  signed  by  such  person  or 
p«srsons,  and  endorsed  on  the  lease,  acknow- 
Itttiging  ttie  execution  and  delivery  of  a  coun- 


terpart thereof,  shall  be  and  be  deemed  loB 
ana  complete  evidence  that  such  counterpart 
was  duly  executed  and  delivered. 

[7a  bt  continued.'] 
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GIVING  UP  A  CAUSfl. 

If  an  attorney  is  desirouB  of  giving  up  die 
conduct  of  a  cause,  he  must  give  his  client 
reasonable  notice  of  his  intention  so  to  do; 
and  after  he  has  given  such  notice  he  nay  sue 
for  the  costs  Incurred  while  he  conducted  the 
suit,  and  is  not  obliged  to  wait  till  its  final 
termination,  f^iintnndau  v.  Brown ^  2  Moo.  & 
S.  643.  This  rule  is  further  elucidated  by  the 
following  case: 

Assumpsit  on  an  attorney's  bilL  The 
costs  were  Incurred  in  conducting  an  action 
of  ejectment,  in  which  the  sanity  of  the 
defendant's  father,  who  bad  made  a  will, 
and  bequeathed  lus  propeity  away  from  the 
defendant,  was  the  main  ijucbtion.  The  plaii^ 
tiff  conducted  the  case  up  to  the  time  for 
deliveriog  briefs  to  couusel,  having  several 
times,  from  the  month  of  April  to  October, 
required  the  defendant  to  fiiraibh  him  with 
money  on  accouot.  He  did  not  do  so,  and 
the  residt  was,  that  a  rule  was  made  absolute 
for  judgment  as  in  ca^e  of  a  nonsuit.  Atcker^ 
(eiff  8eijeaut,  for  the  defendant. — ^An  attorney 
cannot  stop  short  beoaat$e  the  funds  are  not 
forthcoming,  and  suffer  his  client's  claim  to  be 
defeated  on  that  account.  The  que^Uon  is 
whether  an  attorney,  who  bos  brought  a  cause 
up  to  the  time  for  delivcriiior  briefs  to  counsel, 
and  then  stops,  can  maintain  an  action  for  bis 
bill  ?  also,  if  a  man  brings  an  action  which  he 
knows  has  no  foundation,  to  induce  the  other 
side  to  come  to  some  terms,  his  conduct  is  not 
justifiable  either  in  law  or  morals.  An  attor- 
ney cannot  i*ecover  in  respect  of  an  action  he 
advised  and  hrought,  if  he  had  not  at  any  time 
any  fair  and  bperate  grounds  of  succetts. 
Several  witnesses  were  called  for  the  defen- 
dant, from  whose  evidence  it  (^>peared,  that 
the  plaintiff  had  received  10/.  on  account,  be- 
fore isiiue  was  joined  in  the  action  of  ^ect- 
ment ;  and  that  after  issue  joined,  he  said  he 
should  not  cany  tlie  cause  into  court  unless 
he  had  a  sum  of  25/.  The^  also  stated  that 
the  plaintiff  said,  at  one  time,  there  was  a 
gooa  cause  of  action,  and  he  had  no  doubt  he 
should  not  be  obliged  to  call  all  his  witnesses. 
At  another  time  he  said,  there  was  one  very 
important  witness,  if  they  coidd  get  hold  oif 
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4nm,  viz.  the  barber,  who  shaved  the  testator. 
But  it  did  DOt  appear  that  they  ever  heard  him 
say  anythiii|(  in  diBCourag^etnent  of  the  action 
Until  after  he  had  abandoned  it,  and  delivered 
his  bill  of  costs.  M^tMe,  Serjeant,  in  reply.— 
It  appears  that  the  plaintiff  continued  from 
Apnl  to  Octol»er,  asking  at  intervals  for  a  sum 
or  25/.,  which  on  their  offer,  be  a^ced  to  take 
instead  of  SL/.  Oited  Fautauduu  v.  Brtntn,  2 
Moo.  &  8.  543.  A  ma.i  is  not  to  (urn  round 
on  the  sudden ;  but  if  he  gives  rea6onal)le 
opportunity  to  the  client  to  furnibh  the  money, 
and  it  is  not  furnished,  ho  is  not  bound  to  go 
on  without  it.  In  the  present  case,  the  de- 
mauds  from  April  to  October  furni^ihcd  such 
reasonable  opportunity,  and  ^ve  the  defen- 
dant duo  and  fair  notice  ol  the  plainlifl''s 
intention. 

Ttuditl^  C.  J.— This  is  an  action  to  recover 
the  sum  of  31/.,  being  the  balance  of  a  bill  for 
business  done  by  the  plaintiff  as  an  attorney. 
There  is  no  donbt  that  tho  business  has  been 
done,  and  no  objection  is  made  to  the  charges. 
It  is  said  on  the  part  of  the  defendant,  that  as 
the  attorney  carried  on  the  cau^e  till  it  was  just 
time  to  take  it  into  Court,  he  bas  no  right  to 
stop  short  for  wont  of  fundtf.  I  do  not  think 
that  is  any  legal  answer  to  the  claim  in  the 
present  case,  it  the  plaintiff  had  undertaken 
the  cause  on.  aa  agreement  to  advance  aU  the 
funds,  he  could  not  turn  rouud  afterwards,  and 
refuse  to  ^o  on  unless  money  were  furnished. 
But  there  is  not  any  proof  of  such  aU  under- 
standing between  the  paities.  StilJ,  however, 
an  attorney  has  no  right  jii^t  at  a  pinch  to  ^ay, 
I  will  not  carrv  your  cuubc  any  further  wiibpnt 
an  advance  of  money.  But  here,  there  was 
sufficient  notice  from  April  to  October.  The 
early  part  of  the  cause  is  not  in  ditpute.  All 
goes  on  regularly  till  the  time  for  carrying  it 
into  Court.  It  is  well  known  that  keeping 
witnesses  and  delivering  briefs  are  heavy  ex- 
penses. An  attorney  has  a  right  to  say,  1  will 
not  be  your  bauker  for  all  expenses.  He  has 
a  right  to  refube  to  go  on  without  funds,  provi- 
ded he  docs  not  do  it  in  u  hurried  mannei*,  and 
take  his  client  bysurprise,wbenhe  has  no  time 
to  make  provision.  1  am,  tbei'efore,  of  opinio d 
that  this  ground  of  defence  completely  fails. 
The  second  ground  of  defence  is*,  that  the  action 
of  ejectment  ought  never  to  have  been  brought. 
But  it  is  to  be  considered  upon  this  part  of 
tjiis  matter,  that  a  party  btates  Ilia  owu  case  to 
his  attoruev,  and  there  is  no  doubt  that,  up  to 
a  certain  time,  the  plaintiff  thought  there  was 
ai  good  caube  of  action.  If  he  had  reasonable 
and  probaide  ground  for  commencing  it,  and 
desisted  only  for  the  waut  of  funds,  or  becuiibc 
lie  afterwards  found  that  the  (rause  could  not 
be  sustained,  then  he  will  be  entitled  co  re- 
cover for  his  work  and  labour.  Verdict  for 
the  plaintiff,  damages  31/.  Lawrence  s,  Putis, 
6  C.  &  P.  428. 

See  further  on  this  subject,  5  L.  O.  246. 
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RESTORING   CANCELLED   WILLS. 

[The  intended. alteration  of  the  Law  of  Wills, 
may  render  the  following  article  more  ac- 
ceptable to  our  readers  at  the  present  than  any 
other  time.] 

In  the  case  of  JFintor  v.  Pralt  (2  Brod.  & 
S|ju^.  650)  which  was  an  action  of  detinue  to 
recover  title  deeds  as  heirs  at  law. — Charles 
Recks,  on  the  17th  July,  1812,  devised  the 
rents  and  profits  of  the  greater  part  of  his  real 
estate  to  his  wife  for  her  life,  afterwards  to  her 
mother  for  her  life;  on  their  xleccase,  to  his  ex- 
ecutors in  fee,  in  trust,  to  sell  and  divide  the 
produce  between  his  three  sisters.  Me  also 
devised  other  real  estates  to  his  wife  in  fee  and 
certain  leasehold  property  and  personalty  to 
her  absolutely.  After  bequeathing  some  legacies, 
be  directed  hib  residuary  estates  to  be  sold^d 
the  produce  divided  between  his  wife  and  three 
sisters.  The  will  was  written  on  one  sheet  of 
paper.  In  November,  1816,  he  made  various 
interlineations  and  obliterations,  the  effect  of 
which,  as  regarded  the  real  estate,  was  io  cotifine 
the  first  Hemso  t»  hk  %mfe  to  her  widowhood,  and 
to  strike  out  the  d^ise  to  her  mother.  The 
original  date  teas  struck  out  and  day  of 

Noremher,  IBllJ,  was  substituted.  In  the  fol- 
lowing month  he  caused  a  fair  copy  to  be  made, 
and  added  another  interiitteation  not  ajfecting' 
the  real  estate,  and  died  24th  December,  1816, 
without  republishing  the  will  or  executing  the 
copv, 

UfM J%%i\i^^ Dallas  said, "there  never  was 
a  bignature  of  the  whole.    It  sbe^vs  an  in- 
tention on  the  part  of  the  testator  to  carry 
that  intention  into  execution.      In  Cater  v. 
Price  (I  Doug.  241),  the  will  was  on  five  sheets 
of  paper.     In  this  case  of  IVinsor  v.  fFinsor, 
the  will  is  written  on  oue  sheet  of  paper  only." 
On  this  I  have  to  remark,  that  the  in- 
tention   to    revoke  is  thus   impliedly  ad- 
mitted under  the  circumstance  of  substi- 
tuting intention  to  execute  another  will  for 
intention  to  destroy.    For  the  intention  was 
to  obliterate  his  will  and  risk  capacity  to 
make  another.    Besides,  he  could  not  have 
a  mind  to  preserve  and  destroy  at  one  and 
the  same  time.      Though  a  will  without 
date  may  tie  valid,  inserting  a  different  day 
and  year  was  it  seems  eSectually  symboli- 
cally revoking  the  former. 

"The  main  question  is,  whether  the  will  of 
1812»  being  a  valid  one,  was  revoked.  The 
question  turns  upon  the  facts  of  the  particular 
case  ;  and  from  them  it  appears  that  the  testator 
never  inteuded  to  die  intestate.  That  he  had 
no  such  iutenjtiou  in  1816,  is  evident  from  a 
fair  copy  of  the  altered  will  found  among  his 
papers  after  bis  death.'' 

The  assumption  that  the  testator  never 
intended  to  die  intestate,  is  obviously  not 
founded  in  truth,  any  n>ore  than  that  every 
person  intending  to  make  a  will,  or  attempt- 
ing it  in  DMt.  does  not  intend  to  die  in- 
testate, and  impliedly  admitting  that  intend- 
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ioff  to  die  intestate  the  alterations  did  re- 
voke ;  and  that  he  did  so  intend  seems  ob* 
vious  through  his  not  executing  the  copy, 
and  becoming  probably  more  dissatisned 
with  his  wife  and  her  mother. 

"  The  question  then  ^vill  be,  whether  if  he  in- 
tended his  altered  will  to  stand  in  the  place  of 
the  former,  he  has  carried  his  intention  into 
execution  ?" 

He  could  not  intend  the  will  as  altered 
should  stand  for  a  will,  nor  the  former  I'^fU 
the  copy  proves  he  meant  the  alterations 
should  stand,  which  revoked  the  will,  and 
which  copy  he  afterwards  declined  executing, 
impliedly  proving  he  meant  to  die  intestate. 

**  And  it  has  been  contended,  that  the  alter- 
ations amount  to  a  distinct  act  of  revocation  of 
his  former  will.    Now  the  revocations  of  wills 
may  be  effected  many  different  ways ;  but  the 
principle  to  be  found  in  the  books  applicable  to 
all  of  them  is,  that  a  mere  intention  not  carried 
into  effect  does  not  operate  as  a  revocation." 
Yet  the  act  of  revocation,  in  whatever 
form,  is  revocation.  This  position  seems  dia» 
metrically  opposite  to  the  fact  and  truth; 
for  alterations  are  made  for  the  most  part 
with  a  mind  and  intention  to  destroy,  so  far, 
and  to  risk  ability  to  make  another  will»  at 
option :  For,  as  is  observed,  a  person  canSel 
have  a  mind  to  destrov  and  preserve  at  one 
and  the  same  time.    Herein,  no  doubt^  the 
mind  was  to  destroy  at  such  risk,  while  the 
perversion  of  the  very  fact  and  act  of  revo- 
cation into  a  mere  intention  or  prospective 
purpose  only,  is  the  foundation  of  the  sub- 
sequent   perverted    decision :     adiaimig, 
however,  the  position,  where  alterations  are 
not  a  renewed  exercise  of   the  disposing 
power,  but  are  so  trivial  that  thev  endently 
are  not  meant  to  destroy,  nor  are  destructive. 
As  in  Larking  v.  Larkins,  3  Bro.  and  P. 
16,  where  the  testator  struck  out  two  trus- 
tees'  names    of  three,  and  inserted  two 
others,  Mr.  Justice  Chambre  decided  the 
will  was  not  altered  to  carry  more  or  less ; 
but  had  the  erasure  altered  the  ouantity 
or  the  quality  of  the  estate,  it  would  have 
been  a  revocation.     And  it  is  hoped   no 
one  can  be  so  inconsistent  as  to  insist  that 
writing  effecting  either  of  these  is  not  as 
effectual  as  erasure,  and  that  the  alterations 
were  intentions  carried  into  effect. 

**  The  act  done  by  the  testator  may  be  merely 
demonstrative  of  hie  intention ;  and  I  take  the 
distinction  to  be,  that  where  there  is  evidence 
of  an  intention  to  revoke,  if  that  intention  has 
not  been  carried  into  effect,  the  former  will 
remains  precbely  as  it  was." 

The  question  of  fact  b  again  shifted  to 
that  of  conditional  intention  to  revoke, 
while  the  direct  effect  of  alterations  are  the 
rule  or  demonstration  of  present  intention, 
determining  whether  a  revocation  or  not, 
was  the  ouestion  :^nd  whether  or  not  there 
is  aBy  subsequent  fulfilment  of  intention,  is 
entirely  out  of  the  question :  for  the  validity 
or  invalidity  is  stamped  by  the  iterations  im- 
mediately. 


"  In  the  case  before  the  Court  all  the  evMened 
of  an  intention  to  revoke  appears  on  the  Sue 
of  the  will  itself  $  but  if  the  testator  had  in- 
tended to  effectuate  such  intention,  it  is  not 
too  much  to  suppose  he  would  have  conducted 
himself  differently.  He  might  have  torn  the 
wiU ;  he  might  have  burnt  or  cancelled  it ;  none 
of  which  acts  appear  to  have  been  done.'' 

Surely  it  cannot  be  denied  that  he  cancel- 
led it ;  and  it  might  be  as  reasonably  insisted 
that  had  he  not  intended  to  destroy  and  im- 
plicitly revoke,  he  would  have  used  pencil 
on  his  wUl,  or  pen  and  ink  on  other  paper. 
He  would  not  mth  pen  and  ink  have  altered 
a  deed  securing  to  mm  property ;  and  to  con- 
fine the  modes  of  destroying  wills  to  these, 
and  under  this  mas<{ue  to  deliberate  obliter- 
ations and  cancellations^  seem  truly  unjtuti- 
fiable  perversion. 

'*  It  seems  the  testator  did  not  mean  to  revoke 
the  devises  sltogether,  or  to  die  intestate,  but 
to  make  another  will,  merely  altering  some  of 
the  devises.'' 

This  iB  admitting  the  testator  did  intend 
to  revoke  in  part,  which  is  admitting,  were 
the  alterations  such  as  to  varv  the  quantity 
or  quaUtv  (which  some  of  tuem  did)  that 
they  revoKed  the  whole.  In  argument,  ad- 
mitting testator  made  alterations  intending 
to  make  another  will,  is  admitting  that  he 
thereby  destroyed  and  revoked  intentionally^ 
at  the  risk  or  ability  to  fulfil  his  different 
intentions,  at  the  same  Ume  labouring 
to  deny  both  the  intention  and  revocation. 
For  the  statute  of  frauds  gave  no  new  or  po- 
sitive efficacy  to  the  symbolical  modes  of  re- 
voking a  will,  but  left  them  on  the  same 
footing  as  they  stood  at  common  law ;  and 
see  Carthew,  81 ;  Roberts,  380. 

''  I  take  the  rule  to  be,  that  where  a  testator 
designs  to  revoke  a  former  will  b^  an  instru- 
ment making  new  dispositions  of  his  property, 
he  discovers  onlv  a  conditional  intention  to  re- 
voke s  or,  in  other  words,  his  intention  to  re- 
voke Ib  so  coupled  in  appearance  with  his  new 
testamentary  act,  that  unless  he  completes  such 
testamentary  act  hy  observing  the  formalities 
requisite  to  its  perfection,  it  is  not  looked  upon 
in  law  as  manuesting  a  deliberate  purpose  of 
revoking." 

That  alterations  are  coupled  ivith  a  condi- 
tion of  ability  to  make  another  will,  is  con- 
trary to  all  reason,  experience,  and  fisct ;  for, 
to  repeat,  testators  neither  have  nor  can  have 
at  one  and  the  same  time  an  intention  to 
alter  or  destroy  and  preserve.  Nevertheless, 
raising  a  condition  is  again  impliedly  admit- 
ing  revocation,  and  yet  rejecting  it  by  sub- 
stituting statutary  formalities  tor  the  di- 
rect statutary  and  symbolical,  as  only  ef- 
fectual, while  no  one  can  alter  a  will  but 
with  a  deliberate  purpose— to  vary  it«  so  &r 
— 4et  the  event  be  what  it  will. 

"  And,  agun,  the  effect  of  cancelling  depends 
upon  the  validity  of  the  second  will,  and  ought 
to  be  taken  as  one  act  done  at  the  same  time ; 
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BO  tliat  if  the  second  will  is  not  valid,  the  can- 
celling of  the  first,  heing  dependent  thereon, 
ought  to  be  loolced  upon  as  null  and  inope- 
rati?e«" 

That  the  act  of  cancelling  depends  on 
something  else,  is  truly  inconsistent.  It  is 
asserting,  in  effect,  that  cancellations  and 
obliterations,  under  the  statute,  are  im- 
possible, &c.  Following  the  mistaken  law 
in  OnpotuY.  Tj^er,  (IP.  Wms.,  343)  wherein, 
had  the  testator  been  dissolute,  but  ?ery  riph, 
or  a  nobleman  who  had  given  his  property 
to  an  adultress,  but  repenting,  had  purposed 
to  give  it  properly,  tearing  his  first  will,  and 
the  second  provmg  invalid,  could  society 
have  endured  the  heirs  and  representatives 
should  have  been  divested  for  an  adultress 
by  restoring  the  will  torn  and  destroyed  ?      I 

"  My  opinion  goes  upon  the  broad  ground 
that,  in  my  view  of  the  facts  belonging  to  this 
case,  the  testator  only  intended  to  carry  his 
alterations  into  execution  by  a  fiiture  will, 
which  intention  he  never  carried  into  effect ; 
and,  therefore,  I  think  that  the  original  will  is 
not  void ;  and,  consequently,  that  the  plaintiffs  i 
are  not  entitled  to  recover." 

In  L^rkimr,  Lor kini  Mr.  Justice Cftom^tf 
most  clearly  shevre  alterations  bv  erasures; 
of  course  the  same  by  writing,  addinj^  a  fee, 
or  divesting,  enlarpng,  or  diminishmg  the 
devise,  b  a  fresh  exercise  of  the  disposing 
power,  and  revoking^.    It  has  been  already 


surely  a  cancelling  and  obliterating  contem- 

Slated  by  the  statute,  and  every  attempt  to 
efine  differentiy  is  proceeding  upon  fake 
pretences  or  premises. 

**  The  other  modes  enumerated  by  the  statute 
are,  burning,  cancelling,  or  tearing ;  in  which 
cases,  we  must  look  to  see  if  the  act  done  were 
done  ammo  revoeandi^  a  question  generally  for 
the  jury,  but,  in  the  present  case,  for  the 
Judges  to  determine,  if  the  testator's  inten- 
tion (aHtt  Onytnuv,  Tyrer)  were  only  to  make 
obliterations  on  that  paper  mth  a  further  view, 
bare  intention  will  not  in  point  of  law  amount 
to  a  revocation,  though  it  were  apparent  from 
the  case  that  the  testator  intendctl  to  execute 
a  fair  copy." 

Here  the  testator's  intention  is  assumed 
under  the  false  instance  in  Oniftnu  ^  Tyrer, 
and  is  alike  erroneous ;  the  obvious  inten- 
tion being  to  alter  and  destroy  thereby  until 
another  will  could  be  made.  To  assert 
alterations  on  a  will  are  only  obliterations 
on  that  paper  with  a  further  view,  and 
therefore  are  not  revocations,  and  decid- 
ing accordingly,  is  preserving  wills  against 
intentions,  contrary  to  the  statute.  A 
testator  might  erase  and  interline  half  or 
more,  and  all  hb  will,  with  a  further  view ; 
against  which  inconsistent  circumstances 
and  such  contradictions  no  line  can  be 
drawn^  to  guard  agunst,  reason,  or  depend 
on. 


shewn,  the  intention  »  contained  in  the  sub-   «  And  in  this  case  I  think  tiie  case  ot  Da^  v. 
stance  of  the  alterations,  mdependent  of  any   p^j^^^  3  B.  &  A.  489,  to  bear  upon  the  ppint 


before  usj  for  nothing  can  be  stronger  than 
the  feeiay^iBBtfested  by  the  tesUtor  in  that 


fiiture  conduct.    But  this  deciMon  amounts 
to  the  assertion  that  no  alterations  in  wills 

by  interUneation  or  erasure  can  revoke,  case  against  the  devisee,' when  he  began  the 
The  erasure  of  two  trustees  m  LnrkiM  v.  ^^jj^  ^f  destruction,  though  be  afterwards  be- 
iMrhmi,  was  admitted ;  of  course,  had  all  ^  ^ame  calm,  expressed  himself  satisfied  it  was 
the  tiiree  been  erased,  the  will  would  have ,  ^o  worse,  and  fitted  together  tiie  pieces  into 
be«i  revoked— unless  the  Judges  would  have  which  he  had  torn  the  wiU ;  which  case  was 
defined  further,  like  these,  that  erasing  one   i^ft  to  the  jury  to  determine  wheth^  or  not 

the  testator  had  completed  the  work  of  des- 


or  two  trustees  of  three  are  so  far  effective, 
but  that  the  erasure  of  all  three  would  have 
been  and  would  be  inoperative. 

Mr.  Justice  Park  observed,  '*  the  difficolty  pre- 
sented to  us  arises  from  the  erasures  and  inter- 
lineations, which  it  is  said  amount  virtually  to  a 
revocation  of  the  will." 

Surely  it  is  impossible  to  restore  erasures, 
or  even  reject  interlineations  exercising  dif- 
ferently the  disposing  power* 

"  The  statute  of  frauds  has  pointed  out  the 
mode  of  avoiding  wills,  namely,  by  actual  re- 
vocation, and  says,  that  all  devises  arid  bequests 
of  lands  and  tenements  shall  remain  and  con- 
tinue in  force  until  the  same  be  burnt,  cancel- 1 
led,  torn,  or  obliterated,  by  the  testator,  or  by  . 
his  directions ;  or  unless  the  same  be  altered  | 
by  some  other  will  or  codicil  in  writing,  or  | 
other  writing.    The  alterations  in  this  wUl  do 
not,  in  my  opinion,  answer  the  description 
given  by  the  statute." 

Not  though  the  testator  erased  and  cancel- 
led part,  and  exercised  the  disposing  power 
differently  hoth  as  to  the  real  and  personal 
estate?     Every  alteration  by  a  testator  is 


traction,  whose  verdict  was  that  l^e  had  not ; 
and  the  Court  afterwards  refused  to  disturb 
the  verdict." 

Had  this  case  happened  befor^  Eg^haion 
V.  Speke^  (3  Mod.  258),  and  Onyons  v. 
Tjfreti  it  would  have  been  deemed  eamplete 
and  irrevocable  destruction  under  the  statale. 
Though  much  may  be  said  in  favor  of  res- 
toring incomplete  destruction,  herein  it 
cannot  be  denied  testator  bad  completely 
destroyed,  and  that  repentance  was  substi- 
tuted tor  republication.  But  such  cases  are 
very  different  from  all  assumed  conditions  of 
completing  future  intentions,  and  have  no 
connection  in  reason  and  fact  with  each 
other.  Interlineations  and  erasures,  how. 
ever,  amounting  to  revocation,  might  be 
reasonably  erased  by  a  testator. 

Mr.  Juttlce  Burroug-h,  said,  "  I  am  satisfied 
these  are  not  obliterations  or  interlineations 
within  the  statute.  Here  is  an  inception  of  an 
act  done  by  the  testator,  but  no  completion. 
The  act  of  having  a  copy  made  sbews  that 
something  was  intended  to  be  done ;  but  tlus 
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testator,  who  was  an  attorney^  must  have 
known  that  the  execution  of  this  paper  roust 
have  been  in  the  presence  of  three  witnesses." 

Insisting  there  was  no  completion,  is 
'  admitting  the  revocations,  and  at  the  same 
time,  in  subserviency  to  previous  errors  of 
raising  a  condition,  denying  their  operations. 
The  testator  having  made  a  fair  copy  doee 
not  prove  nor  imply  he  hod  not  intention- 
ally destroyed,  and  so  revolted  the  whole 
by  the  alterations,  nor  that  he  decidedly  in- 
tended to  execute  the  copy  to  restore  the 
will ;  on  the  contrary  a  considerable  time 
elapsed  afterwards  before  his  decease,  shew- 
ing an  undetermined  mind  whether  or  how 
to  devise,  well  knowing  he  had  eflectually 
obliterated  his  will,  and  the  fair  copy  is  im- 
plied proof  of  this. 

Mr.  Justice  Richardson.    **  It  is  quite  clear 
.  the  testator  did  not  mean  to  revoke,  only  to 
alter  his  will." 

While  every  alteration  atnounting  to  revo- 
cation is  revocation. 

'*  But  supposing  his  intentions  were  to  revoke, 
he  has  not  done  so  according  to  the  directions 
of  the  statute  of  frauds." 

While  this  is  an  implied  admission  of  re- 
vocation, the  assertion  is  directly  contrary 
to  Mr.  Justice  Chnmhre^s  clear  statement  of 
the  effect  of  erasures,  and  of  course  of  inter- 
lineations, which  is  the  true  law  on  the- sub- 
ject. 

"  According  to  the  case  of  Sullen  v.  Sutton^ 
(Cowp.  812),  and  other  oases,  the  oblitera- 
^ODS  and  alterations  made  by  tkik  testator 
would  not  amount  to  a  revocation  uf  his  will. 
All  the  facts  shew  that  revocation  was  not  the 
testator's  object.  The  act  of  sdbi^titiition  was 
inchoate  and  incomplete,  and  totally  inopera- 
tive till  carried  into  execution." 

The  case  of  SuKon  v.  Sutlon,  may  be 
like  Onifons  v.  Tprer^  erroneous ;  at  any 
rate  they  prove  nothing.  All  the  facts  shf^w 
that  the  testator  being  an  attorney,  he 
knew  he  had  altered  and  destroyed  his  will. 
•  The  copy  could  not  reasonably  be  consid- 
ered with,  or  having  any  relation  to  the 
alterations,  further  or  otherwise  than  to 
confirm  his  altered  intentions,  aojd  to  restore 
what  he  knew  he  had  destroyed. 

It  seems  he  was  somehow  wavering  in  his 
mind,  and  could  not  resolve  to  exenitc.  It 
.  should  bo  considered,  that  his  confining  his 
first  devise  to  his  wife  during  widowhood, 
and  erasing  the  devise  to  her  mother  by  the 
alterations,  are  circumstances  giving  reason 
to  conclude  he  was  displeased  and  meaut  to 
die  intestate,  that  his  property  should  des- 
cend, and  his  wife  only  take  her  dower. 

The  decisions  are  reasonings  throughout 
on  assumed  conditions,  prospective,  inci- 
pient, and  inchoate  intentions,  false  and 
groundless  premises,  and  deciding  thereon 
for  the  dead  by  precedent,  what  they  could 
not  decide  for  themselves  while  living,  ta- 
king this  ^d  the  cases  cited  together. 
The  hardship  sustained  by  these  plaintiffs 


through  forming  impossible  conditions,  t^ 
not  confined  to  them.  As  these  Judges 
adhered  to  inconsiderate  and  false  prece- 
dents, so  succeeding  ones  will  adhere  to 
them,  until  some  unreasonable  case,  as  sup- 
posed in  Onyons  and  Tyrer^  and  herein, 
shall  induce  a  principle  of  deciding  within 
the  letter  and  spirit  of  the  statute.  For 
suppose  a  testator  to  have  devised  in  any 
manner  improperly,  not  conscientiously,  or 
not  satisfactorily,  and  making  alterations 
both  by  interlineations  and  erasures,  exer- 
cising the  devising  power  afresh,  puinposing 
to  make  a  new  mil  accordingly, — ^and  years 
elapse,  deaths  ensue,  and  great  changes 
take  place  in  a  family.  Sh^  the  Jndges 
enforce  all  impropriety — ^perhape  iniquity, 
certainly  dis8atisfaction,-*honoring  often 
mistaken  precedent  beyond  the  law  in  favor 
of  heirs  and  representatives?  It  therefore 
seems  imperiously  incumbent,  and  conds- 
tent  with  the  statute,  common  policy,  and 
justice,  to  yield  to,  establish,  and  not  defeat 
the  testators'  alterations,  their  obvious  inten- 
tions, and  submit  to  future  circumstances 
and  events  under  Providence. 

J.  F. 


SUPERIOR  COURTS. 


Ecirlr  C^xnrrllor'if  Cotirt 

TRUST. — MONET  IN  THE   FUND8. 

Stoch,  lran%ferred  in  the  Banh  looks  to  the 
nnmes  of  four  persons,  is  held,  on  etidemre 
of  the  intention  of  the  setthtr  of  the  fund, 
not  to  belong  to  them  exclusively,  (mi  to 
two  others,  as  tenants  in  cummvn  with  them, 
though  their  names  did  not  appear. 

The  arguments  in  this  case  were  extended  over 
several  days,  both  in  this  Court  and  before  the 
Master  of  the  Rolls,  from  whose  decision  it 
came  here  by  wav  of  appeal.  Tlie  following 
jfidgment  of  the  Tiord  Chancellor  upon  one 
point  of  the  case,  comprehends  all  of  the  facts 
tbat  are  ncccst:ai7  to  make  the  point  inteUi- 
gible. 

His  Lordship  said,  the  plaintiffs  are  legatees 
and  personal  representatives  of  Mrs.  Kilpin, 
who  was  the  daughter  of  a  person  of  consider- 
able wealth.  The  <lefcndants  are  two  of  Mrs. 
Kilpin's  children :  her  other  children  prede- 
ceased her.  The  father  of  Mrs.  Kilnin,  wish- 
ing to  make  a  settlcmci\^  on  her  ana  her  four 
children,  proposed  as  the  shortest  and  least 
expensive  course,  to  transfer  to  tbe  names  of 
Mr.  and  Mi*s.  Kilpin  and  the  said  children,  the 
sum  of  12,500/.  The  Bank  of  England,  in  ac- 
cordauce  with  a  rcgulatiou  of  very  old  stand- 
ing, refused  to  allow  a  transfer  to  toe  names  of 
more  than  four  persons,  and  the  stock  was  ac- 
cordingly transferred  to  the  father  and  mother 
and  the  two  eldest  children,  for  the  use  and 
benefit,  as  it  was  alleged  for  the  defendants,  of 
them,  and  of  the  four  children,  after  the  death 
of  the  parents.    There  ^vas  no  deed  of  trust  in 
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due  form,  although  the  settlor  had  given  oral 
inetructions.  The  parents  and  the  two  chil- 
dren whose  names  were  thus  inserted  in  the 
transfer,  died,  and  Mrs.  Ktlpiu's  executors 
and  legatees  claimed  the  stock,  as  the  property 
of  the  survivor  of  tlie  four  p^^rsons  whose 
names  were  meutioned  in  the  transfer,  and 
contended  that  it  was  not  intended  for  the  six, 
but  an  advancement  for  Mrs.  KUpin.  Upon 
this  question  it  became  necessary  to  take  the 
opinion  of  the  Court,  which  the  tdnzter  of  the 
RulU  had  pronounced  in  favor  of  all  the  cliil- 
drcn,  for  whom  the  persons  named  in  the  trans- 
fer were  declared  by  his  Honor  to  be  trustees 
as  to  their  interests.  The  case  for  the  children 
mainly  .rested  on  the  evidence  of  the  solicitor 
who  received  the  grandfather's  instructions  for 
the  transfer,  and  nothing  appeared  in  the  cause 
which  could  in  the  least  degree  impeach  the 
testimony  of  that  gentleman,  or  the  accuracy 
of  his  representations.  The  Muster  of  the  RotU 
had  decided  that  Mrs.  Kilpin  did  not  take  the 
stock  as  a  gift,  or  by  way  of  advancement,  but 
as  a  tenant  in  common  with  the  four  chiUIren, 
and,  as  to  their  interests,  as  a  trustee  for  them. 
HisLordship  was  clearly  of  the  sauie  opinion, 
and  affirmed  the  decree  of  the  Court  below, 
with  costs  against  the  appellants.  Kilpin  v. 
Ailpin,  April  11, 12,  and  19,  1834. 


cause  he  was  an  attorney,  and  therefore  that 
the  Court  might  interfere  summarily  to  com- 
pel him  to  produce  the  will. 

Parke,  J. — ^The  testator  might  have  delivered 
his  will  into  the  hands  of  any  one,  as  well  as  an 
attorney,  to  destroy  it,  and  therefore  it  cannot 
be  said  that  it  came  into  his  hands  in  his 
character  of  attorney.  But  there  is  nothing 
like  the  relation  of  attorney  and  client  between 
Mrs.  Crisp  and  Mr.  Pulmer.  He  could  not, 
therefore,  consistently  with  his  duty,  deliver 
it  up  to  Ater.  The  Court  never  interferes  ex- 
cept where  there  is  the  relation  of  attorney  and 
client.  This  rule  must  therefore  be  discharged, 
and  with  costs  i  because  she  might  have  ob- 
tained all  she  has  got  now  on  coming  to  the 
Court,  by  merely  applying  to  Mr.  Pulmer  to 
be  allowed  to  see  it  j  and  that  is  more  than  he 
was  bound  to  allow. 

Rule  discharged,  with  costs.  Mr.  Pulmer 
undertaking  to  allow  Mrs.  Crisp  to  see  the 
will,  and  not  to  destroy  it. — Ejt  parte  Crkp, 
H.  T.1834.    K.B.P.C. 


Bing'if  &nc|)  ^XKtiiu  Court. 

ATTORNBT  AND  CLIENT. — SUMMARY  JURIS- 
DICTION.— ^WILL. 

PFhere  the  Court  will  not  interfere  eummnrHp 
to  compel  an  attorney  to  dvl'teer  ttp  a  will. 

On  cause  being  shewn  against  a  rule  requir- 
ing a  Mr.  Pulmer,  an  attorney  of  this  Court,  to 
deliver  up  the  will  of  a  person  named  Hudson, 
decease<l,  to  a  woman  named  Cn:<p;  it  appeared 
that  Mrs.  Crisp  had  been  for  several  years  the 
housekeeper  of  the  deceived  previous  to  his 
death,  and  that  by  his  will  be  left  her  his  sole 
legatee  of  all  his  property.  When  the  testator 
died,  his  son  took  out  administration.  The 
object  of  the  application,  on  the  part  of  Mrs. 
Crisp,  was  to  obtain  possession  of  the  will  of 
the  deceased,  which  was  left  in  the  bauds  of 
Mr.  Pulmer.  the  attorney,  in  order  to  prove  it 
in  the  Ecclesiastical  Court. 

This  application  was  answered  by  an  affida- 
vit, in  which  it  was  sworu  by  Mr.  Pulmer,  that 
sfaortlv  before  the  death  of  the  testator  the  will 
Mras  given  by  the  latter  to  him,  for  the  purpose 
of  destroying  it.  In  consequence  he  took  the 
will  home  with  him,  but  before  he  had  destroyed 
it,  he  heard  that  the  testator  had  died.  Then 
he  drew  his  pen  across  the  will,  and  retained 
possession  oi  it.  Since  that,  not  conceiving 
that  she  (Mrs.  Crisp)  had  a  title  to  it,  he  had 
refused  to  give  it  to  her.  At  all  times,  how- 
ever, he  had  been  ready  to  shew  it,  and  no  re- 
quest for  such  a  permibsion  had  ever  been 
made. 

In  support  of  the  rule,  it  was  urged,  that 
Mr.  Pulmer  was  employed  in  this  matter  be- 


ATTORNET. — RE-ADMISSION  WITHOUT  PAY- 
MENT OP  FINE  OR  ARREARS  OF  DUTY. 

fFhere  the  Court  will  re-admit  an  attorney 
tritkout  payment  of  fine  or  arrears  of  duty, 

I  On  an  application  to  re-admit  an  attorney 
without  payment  of  fine  or  arrears  of  duty,  it 
appeared  that  the  attorney  discontinued  to  take 
out  his  certificate  for  four  years,  and  during 
that  period  he  had  not  practised  in  this  coun- 
try, although  he  had  practised  abroad. 

Parke»  £  thou|rht  that  sufficient  to  entitle 
him  to  re-admission  in  the  manner  required, 
as  the  act  only  applied  to  practising  in  ibis 
country. 

Re-admitted  accordingly. — Ejb  parte  Jones, 
H. T.1834.    K.B.P.C. 


REMOVAL  OP  A  PAUPER  PREGNANT  WOMAN. — 
PRESUMPTION  OP  LBOITIMACY. 

From  tehat  statement  in  an  order  of  removal, 
the  illegitimacy  of  a  child,  of  which  a 
woman  is  pregnant,  will  he  inferred. 

In  this  case,  the  pauper,  a  single  woman 

S regnant  with  a  bastarcl  child,  was  removed 
*om  Cottingham  to  Patrington.  In  the  order 
of  removal  the  queritur  was  in  these  words  : 
"  Upon  the  complaint  of  the  churchwardens 
and  overseers  of  the  poor  of  the  parish  of  Cot- 
tingham unto  us,  &c.  two  of  his  majesty's  jus- 
tices of  the  peace  for  the  said  riding,  that 
Sarah  Marr,  widow  of  Hugh  MaiT,  now  preg- 
nant, came  lately  to  inhabit  the  said  parish  of 
Cottingham,  not  having  gained  a  legal  settle- 
ment therein,  nor  produced  a  certificate  avow- 
ing her  to  be  settled  elsewhere,  and  that  the 
said  Sarah  Marr  became  chargeable  to  the  ai 
parish  of  Cottingham." 

When  the  appeal  came  on  to  be  heard  at 
the  sessions,  the  counsel  for  the  appellants 
contended,  that  the  form  of  the  order  raised  a 
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presumption  in  favour  o£  the  lef^itimacy  of  the 
child,  which  the  respondents  were  not  at  liberty 
to  rebut;  and  required  the  respondents  to  shew 
char^eability  by  receipt  of  parish  relief.  Not 
beinfi^  able  to  do  this,  the  sessions  quashed  the 
order  for  informality,  and  refused  the  respend- 
eats  a  case. 

A  rule  nisi  was  obtained  by  the  respondents 
for  a  certiorari  to  bring  up  the  order  for  re- 
moval and  the  order  of  sessions  into  this 
Court. 

On  shewing^  cause,  it  was  conteMld»  that 
the  order  of  sessions  was  right,  and  that  there 
were  but  two  heads  of  chargeability — ^preg' 
nancy  with  an  illegitimate  child,  andthe  receipt 
of  parish  relief.  If  the  head  of  chargeability 
on  which  the  pauper  is  removed,  appears  on 
the  face  of  the  order,  it  is  not  competent  for 
the  respondents  on  the  trial  of  the  i^peal  to 
have  recourse  to  a  different  chargeability.  The 
question  then  was,  did  the  order  on  the  face  of 
it  negative  chargeability  by  pregnancy  with  a 
bastard  child?  It  might  have  specified  the 
general  chargeability  of  the  pauper;  or  it 
might  have  stated  her  to  be  a  single  woman 
pregnant,  and  the  law  then  might  have  pre- 
sumed the  illegitimacy ;  or  it  mignt  have  stated 
her  to  be  a  widow  pregnant,  who,  in  conse- 
quence of  which  pregnancy,  had  become 
chargeable.  But  the  order  adopts  no  one  of 
these  descriptions.  In  their  absence  what  can 
be  the  presumption  of  law?  Since  she  is  de- 
scribed as  a  widow,  for  any  thing  that  appears 
on  the  order,  the  child  may  be  the  child  of  her 
deceased  husband ;  and  the  law  presiuning  in 
fisivour  of  chastity,  will  suppose  it  to'  be  so. 
Secondly,  as  the  child  may  have  be6»  begotten 
in  wedlock,  the  law  will  presume  -list^our  of 
its  legitimacy.    But  this  order  may  be  used  to 

S*ve  a  derivative  settlement  to  the  child,  whose 
egitimacy  is  the  foundation  of  the  removal. 
Supposing  the  mother  hereafter  to  acquire  a 
settlement  in  her  own  right,  that  settlement, 
in  consequence  of  her  diild's  bastardy,  she 
cannot  communicate  to  it.  But  if  the  mother 
dies,  and  evidence  of  the  child's  illegitimacy  is 
not  to  be  found,  the  child  may  then  be  removed 
to  the  settlement  of  the  mother  as  a  l<»^timate 
child,  and  this  very  order  of  removalmav  be 
used  as  primd  facie  evidence  of  the  child's  legi- 
timacy, as  that  is  the  presumption  of  law  upon 
the  facts  stated  on  the  face  of  it. 

On  the  other  side,  it  vras  submitted,  that 
from  the  language  of  the  order  it  mubt  be  pre- 
sumed that  tne  child  was  a  bastard. 

Pattfion,  J. — ^I  think  the  pauper  must  be 
taken  to  be  chargeable  on  the  statement  in  the 
order. 

Rule  absolute.— 7)ltf  Inhubituntt  ^f  Pairings 
ton,  appellants,  v.  The  inhabitants  of  Cotting' 
ham,  respondents,  H.  T.  1834.    K^B.  P.  G. 


ATTOBWiT.— ADMtSaiOlf. — ^NOTICV  OT  IllTCir- 
TION  TO  APPLY  TO  BB  ADMITTED. 

A  term's  notice  of  intention  to  appiwf^  •^ 
miesion,  given  on  the  first  day  of  the  term, 
is  not  sufficient. 

This  was  an  application  to  the  Court  to  ad- 
mit an  attorney.  The  necessary  steps  previous 
to  the  application  for  admission  had  been  re- 
l^larl^  tsKen,  except  that  the  notice  of  his 
intention  had  not  been  stuck  up  in  the  King's 
Bench  Office,  nor  outside  the  Court,  until  the 
first  day  of  the  term  in  which  he  made  this 
application  for  admission,  but  before  the  sitting 
of  the  Court.  It  vras  submitted,  that  that  wis 
a  sufficient  compliance  with  the  Rule  of  T.  T. 
33  G.  3,  which  requires  Uiat  a  term's  notice 
should  be  given  of  the  attorney's  intention  to 
apply  for  admission. 

Parke,  J. — I  do  not  think  the  notice  suffi- 
cient. I  will,  however,  consult  the  other 
Judges. 

Cur.  adv.  vmU. 

Parke,  J.  — I  have  cotsultcd  the  other 
Judges,  and  we  think  we  should  be  deputing 
from  the  established  rule  if  we  were  to  alh*w 
this  person  to  be  admitted  on  this  notice.  He 
cannot  therefore  be  admitted. 

Admission  refused. — E^  parte  Gordon,  T.  T. 
1834.    K.B.  P.C. 


INTBEPLBADBB  ACT.— SBBEIPF.^* 
INOBMMITY. 

The  sheriff  is  not  bound  to  accept  an  indem* 
nitjf  in  order  to  try  conflicting  dmime. 

In  this  case  the  sheriff  applied  for  and  ob- 
tained a  rule,  under  the  1  &  2  W.  4,  c.  68,  $6, 
requiring  the  execution  creditor  and  claimant 
under  a  bill  of  sale  to  appear  before  the  Cooit 
to  abide  its  order  for  the  adjustment  of  their 
respective  claims. 

it  appeared,  that  the  execution  creditor  was 
ready  to  pre  the  sheriff  an  indemnity,  so  that 
the  question  might  be  tried  without  an?  injury 
or  expense  to  that  officer.  This  indemnity, 
however,  the  sheriff  would  not  accept. 

On  the  part  of  the  sheriff,  it  was  stated,  that 
he  was  not  bound  to  accept  aa  indemnitv,  but 
was  entitled  to  be  protected  by  the  Coort, 
under  the  Interpleaaer  Act,  notwithstanding 
his  refusd. 

Parke,  J. — ^The  sheriff  certainly  is  not  ob- 
%ed  to  accept  an  indemnity.  He  must,  bow- 
ever,  pay  for  keeping  possession  of  tbA  goods, 
until  the  final  order  or  the  Court. 

Afterwards  it  was  directed  that  the  case 
shocdd  stand  over  until  the  follo^ng  Easter 
term,  it  not  appearing  that  all  the  parties 
interested  had  been  served  with  the  sheriffs' 
rule,  and  the  sheriff  in  the  mean  time  to  keep 
possession  of  the  goods. 

Rule  accordingly.  —  L^py  ▼.  Ckumpntfe, 
H.T.  1834.    K.B.P.  C. 


Note$  of  the  Week. 
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ROYAL  ASSENTS. 


Administration  of  Justice  in  Boroughs. 
Central  Criminal  Court.        \  051^.  j yi^ 
Common  Fields  Exchange,  j  ^' 

Costs  of  Qnare  Impedit.     \  „q^  j  1 
Friendly  Societies.  /  ^' 


House  of  Lords. 

FOB  SBCOKD  READING. 

Illegal  Securities. 
Lancaster  Common  Fleas. 
Spring  Quarter  Sessions. 
Courts  of  Equity  Process. 
Insolvent  Debtors'  Act  Continuance. 
Punishment  of  Death. 
General  Turnpike  Act  Amendment. 
Prisoners'  Counsel. 

IK   COUMITTBB. 

Sabbath  Observance. 
Justices  of  the  Peace. 
Poor  Laws. 
Highways. 

THIRD    RBADINO. 

County  Coroners. 

WITHDRAWN. 

Pluralities  Prevention. 
Non-Residence  of  Clergy. 


T 
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House  of  Commons. 

FOR  SECOND  RBADINO. 

Title  of  the  Bill.  Proposer. 

Pariah  Apprentices.  Sur  O.  Mosley. 

Commutation  of  Tithes.   Lord  Althorp* 
Liberty  of  the  Press.        Mr.  O'Connell. 
Arrest  onMesne  Process.  Mr.  Pollock. 
Stay  of  Tithe  Suits.        Mr.  Blamire. 
Carriers'  Act  Amendment. 
Common  Fields  Inclosure. 
Turnpike  Acts  Continuance. 
Church  Rates. 
I^easea  by  Tenants  for  Life. 

IN  COUMITTBB. 

Abolition  of  Imprison-  The  Attorney- Gk- 
ment  for  Debt.  neral. 

Exchange  and  Sale  of    Mr.  Slaney. 
Entailed  Property. 

Transfer  of  Property.      Mr.  Phillpotts. 

English  and  Irish  Judgments. 

REPORTS  TO  BE  CONSIDERED. 

Investment  of  Bank*      Mr.  Brougham. 

ruptcy  Funds. 
Registration  of  Births,    Mr.  Brougham* 

Marriages  &  Deaths. 
Law  of  WiUs.  The  Attomey-Oen. 


General  Turnpike  Act  Amendment. 
Lancaster  Common  Pleas. 
Costs  of  Quare  Impedit. 
Friendly  Societies. 

Literary,  Trading,   and  Charitable    Com- 
panies. 


PARLIAUBNTART  RETURNS  OF  LAW  BUSINESS. 

-DMfte  of  the  following  returns,  particu- 
larly of  the  proportion  of  serviceable  and 
bailable  writs,  and  of  executions  against  the 
goods  and  person,  with  the  results,  are  im- 
portant to  the  consideration  of  the  Bill  for 
abolishing  Arrest ;  and  until  the  returns  are 
received,  we  presume  the  further  progress 
of  the  Bill  will  be  stayed. 

The  number  of  writs  issued  between  the  1st 
July  1 833,  and  1st  July  1834,  distinguish- 
ing the  bailable  from  the  serviceable. 

The  number  of  records  passed. 

The  number  of  causes  entered  for  trial  at 
each  sittings,  in  Town  and  on  the  Cir- 
cuit. 

The  .number  of  Causes  tried,  and  the  result, 
and  in  how  many  of  these  for  recovery  of 
money  demands  a  plaintiff  recovered  a 
sum  not  exceeding  20/. 

The  number  of  rules  nisi  granted  to  disturb 
any  verdict  or  judgment  in  any  cause  en- 
tered for  trial  at  Nisi  Prius,  with  the  ulti- 
BMit^l'esalt  of  such  rule. 

The  number  of  Writs  of  Trial  entered  for 
trial  before  a  Sheriff,  or  before  a  Judge 
of  any  Court  of  Record. 

The  number  of  trials  on  such  writs,  and  the 
results  thereof. 

The  number  of  rules  nisi  granted  to  disturb 
such  result* 

In  what  manner  such  rules  have  been  dis- 
posed of. 

The  number  of  executions  (fi.  fa.  and  ca. 
sa.),  and  the  sums  of  money  recovered 
under  each,  distinguishing  the  writs  of 
fi.  ftk.  -under  which  the  officers  have  with- 
drawn on  account  of  claims  on  the  goods, 
or  for  other  and  what  reasons. 

An  average  estimate  of  the  expense,  includ* 
ing  trml  and  witnesses,  in  an  action  at 
law  tried  at  the  assizes,  and  in  an  action 
tried  before  the  Sheriff. 

Ordered,  22d  July,  1834. 


CBIMINAL  LAW  REPORT. 

Having  procured  an  early  copy  of  this 
important  Report,  we  have  hastened  the 
printing,  and  our  Readers  may  now  obtain 
it  at  our  publisher's. 
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ANSWERS  TO  QUERIES. 


Cammati  Hoio. 

SUBSCRIPTION  PUBLICATION.      P.  176. 

The  case  depends  materially  upon  the  cir- 
cumstance of  whether,  in  the  first  instance,  it 
was  the  intention  of  the  parties  that  the  work 
was  to  be  completed  within  a  year,  otherwise 
it  could  not  be  valid,  althou^^h  partially  per- 
formed, without  the  party's  signature  char^^ed, 
can  be  connected  with  the  prospectus  issued 
(this  is  supposing  the  party  signed  an  agree- 
ment). Supposing  there  was  a  valid  agree- 
ment within  the  statute,  there  is  no  doubt  that, 
if  B,  refused  to  take  any  of  the  altered  num- 
bers, he  might  by  bill  compel  a  specific  per- 
formance, or  might,  perhaps,  recover  at  law 
what  he  has  already  paid.  See  Bt/ydell  v. 
Drummonfi,  11  East,  142  j  Bracebritige  v. 
Heald,  1  B.  &  A.  722.  I.  H.  E. 

lUtD  Of  ^roprrtj;  anlr  Coti6t|iaittiiij|. 

APPOINTMENT.— LIMITATIONS.      P.  176. 

The  power  to  appoint  in  this  case  was  not 
inclusive,  and  therefore  tlie  holding  the  words 
to  give  a  fee  to  the  surviving  children  alone, 
might  have  the  effect  of  upsetting  tlic  execu- 
tion in  favour  of  the  representatives  of  de- 
ceased children.  There  is  nothing  in  the 
words  themselves  to  give  more  than  a  life 
estate  ;  if  we  consider  that  the  tc^statrix 
might  have  had  in  view  that  some  of  the 
children  might  die  in  her  life-time,  aud  that 
the  nnappointed  reversion  coming  to  their 
representatives,  would  prevent  them  from  up- 
setting her  power.  If  they  all  survived  they, 
of  course,  between  the  deed  and  will,  took  the 
fee.  I.  H.  E. 


BOND. — INTKREST.      P.  176. 

There  is  nothing  in  this  bond  varying  from 
an  ordinary  mortgage  bond,  against  which 
equity  relieves  on  payment  of  piiucipal,  in- 
terest,  and  costs;  or  mterest  and  costs,  if  it 
be  before  the  day  conditioned  for  payment  of 
the  principal.  The  distinction  of  tnc  cases  of 
non-relief,  is  where  a  party  agrees  to  take  a 
less  sum,  as  4  per  cent,  in  lieu  of  5  per  cent., 
if  paid  regularly,  and  where  he  agn*es  for  4  per 
cent,  and  if  not  paid  at  the  day  he  will  have  5 
per  cent.;  in  this  latter  case  equity  considers  it 
a.  penalty,  and  will  relieve,  but  not  in  the  first. 
Lord  Northington,  in  Stanhope  v.  lA>rd  Man- 
wtrs^  2  Eden,  199,  said,  he  never  could  see  the 
distinction,  but  admitted  it  to  exist — perhaps 
a  smaU  sum,  with  early  payment,  may  be  more 
advantageous  than  a  greater  sum  at  a  future 
day.  1.  H.  £. 


QUERIES, 
prxrttce. 

WaiT  or  TRIAL. 

By  3  &  4  W.  4,  c\  42,  j  17,  it  is  enacted, 
that  under  certain  circumstances  therein  men- 
tinned,  it  shall  be  lawful  for  any  of  the  Supe- 


rior  Courts,  or  a  Judge  thereof,  to  order 
"  that  the  issue  or  iasues  Joined  shall  be  tried 
before  tJie  Sheriff  of  the  county  where  the  ac- 
tion is  brought,  or  any  Judge  of  any  Court  uf 
Record  for  the  recovery  of  del)t  in  such  county; 
and  for  that  purpose  a  writ  shall  issue,  directed 
to  such  Sheriff,**  (the  wortls  **  or  Jttdge" 
being  omitteo,)  "  commanding  him,*'  &*c. 
"  and  thereupon  such  Sheriff  or  Judge  ahall 
summon  a  jury,"  &c.  Under  this  act  can  an 
issue  be  tried  before  the  Recorder  of  a  Court 
of  Record  ?  W.  T. 

THE  EDITOR'S  LETTER  BOX, 

We  are  informed  that  in  the  case  ot  Docker 
v.Soane  (not  Stone),  reported  p.  236,  (the  prin- 
ciple  of  which  has  been  often  decided;  see 
Ram  on  Assets,  516,)  the  facts  made  it  some- 
what peculiar,  and  induced  the  Chancellor,  k 
is  supposed,  not  to  give  costs.  The  af^ieal 
was  not  from  the  Master  of  tht  Rolls,  but 
from  the  Vice  Chancellor. 

We  are  particularly  obliged  to  W.  C.  M.  for 
his  communication,  and  the  friendly  terms  in 
which  he  has  expressed  himself. 

The  letter  of^ "  A  Lawyer's  Clerk,"  shall 
appear  at  an  early  opportunity:  the  subject 
may,  perhaps,  receive  more  attention  in  the 
leisure  of  the  vacation. 

The  letter  of  L.  U.  is  upon  a  delicate  grier* 
ance ;  and  whilst  so  many  attacks  are  made 
upon  the  Profession,  we  question  the  policy  of 
its  members  disagreeing  among  thenaselves. 

*'  A  Constant  Reader,"  who  has  addressed 
a  letter  (postage  not  paid)  to  our  Printer,  is 
informed,  that  '*  The  Editor's  Letter  Box  *' 
will  be  found  at  Messrs.  Richards  &  Co.'s.  our 
Publishers,  and  all  communications  shoi^  be 
addressed  to  the  Editor. 

We  are  not  aware  of  any  book  wbidi  has 
been  expressly  written  to  enable  a  surveyor  to 
be  his  own  lawyer.  The  Buildiug  Act  hai 
puzzled  most  persons  that  have^Kad  occa&iua 
to  consult  it. 

The  Queries  and  Answers  of  Y.  N.  N.; 
**  Juris ;"  K.  L.  O. ;  "  Civis ;"  B. ;  •'  Mute;" 
'•  A  Member  of  the  Profession ;"  **  A  Cui»- 
stant  Subscriber;"  A.L. ;  and  B.»  have  bcca 
received. 

"  A  Subscriber "  is  informed,  that  the  art 
referred  to  in  the  article  on  "  The  Lord  Cbaiw 
ccllor  and  the  late  Changes  in  the  Aduiinistn- 
tiou,''  was  the  Lunatic  Commission  Act,  3  &4 
W.  4,  c.  36,  which  was  stated  in  our  6tk 
Volume,  p.  273.  It  has  not  been  acted  npoo, 
we  presume,  because  there  has  iieen  no  press- 
ing occasion  to  exercise  the  powers  it  cob- 
ferrcd. 

B.  J.  A.  is  informed,  that  the  dauoe  in  the 
Carriers'  Act  Amendment  Bill,  to  which  be 
refers,  was  no  invention  of  ours-  It  was  cor- 
rectly given.  The  bill  in  which  he  cannot  find 
the  clause,  was  a  different  aod  subseqiieat  bilL 

The  Iciter  of  H.  W.  has  been  receiv^sd. 

Erratum, — P.  267.  second  column*  (LawPr^ 
motions)  for  *'  11.  Earie,  Eaii.,  of  the  Northern 
Circuit,"  read  "William  Erie,  Esq.,  of  the 
Western  Circuit." 


iRfit  itegal  0h^evbtv^ 


Vol.  VIII.         SATURDAY,  AUGUST  9,  1834.  No.CCXX. 


.•f 


Qnod  miigli  ad  Not 


Pertine^  et  nescire  malum  est,  agitamut. 


HORAT. 


ON  THE  FIRST  REPORT   OF  THE 
CRIMINAL  LAW  COMMISSIONERS. 


Thb  Commiflsionen  appointed  on  the  23d 
July  1833^  namely,  Mr.  Starkie,  Mr.  Ker, 
Mr.  Wightman,  Mr.  Amos,  and  Mr.  Austin, 
have  just  made  their  First  Report  (which 
we  have  printed  in  an  Appendix  to  this 
work),  and  now  proceed  to  state  the  general 
result  of  their  labors,  and  to  make  such  re- 
marks as  appear  to  us  to  be  necessary. 

The  present  Report  is  limited  to  tiie  fol* 
lowing  points : 

1.  The  digesting  into  one  act  the  sta- 
tutes touching  Crimes^  and  their  Trial  and 
Ptoiishment. 

2.  The  digesting  into  another  statute 
all  the  provisions  of  the  Common  or  Un- 
written Law. 

3.  The  expediency  of  combining  both 
these  statutes  into  one  body  of  the  Criminal 
Law — repealing  all  other  statutory  provi- 
eiona,  or  of  passing  into  a  law  the  first 
mentioned  statute  only. 

The  Commissioners  commence  their  Re- 
port with  noticing  the  difficulty  of  collecting 
and  arranging  the  widely  dii^>erBed  mate- 
rials which  constitute  the  unwritten  cri- 
minal law,  and  deducing  general  principles 
therefirom.  They  observe,  Ist.  That  the 
reported  judgments  and  text  books  of  au- 
thority are  defective  in  the  statement  of 
general  rules.  Very  few  principles  are 
stated  in  the  judgments  of  the  Courts  on 
criminal  cases.  The  text  books,  though 
valuable  as  collecting  together  various  scat- 
tered decisions,  do  not  afford  any  precise 
rules  of  general  application.  2d.  Consider- 
able discrepancies  are  also  to  be  met  with 
in  books  of  authority.     3d.  Tliere  are  also 
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contradictory  principles  in  the  common 
law.  4th.  Isolated  instances  occur  which 
cannot  be  referred  to  any  general  rule. 
5th.  The  law  has  undergone  great  fluctu- 
ations^ and  at  different  periods  refined  and 
useless  distinctions  have  been  adopted. 

The  Commissioners,  in  doubtful  cases, 
have  stated  what  they  consider  the  better 
opinion.  The  Report  may  therefore  in  this 
respect  be  received  as  a  valuable  addition 
to  our  stock  of  Treatises  on  the  Criminal 
Law. 

They  have  laid  down  general  rules,  as 
weU  in  those  cases  where  they  found  them 
expressed  in  the  judgments  of  the  Courts, 
as  where  they  thought  they  were  deducible 
from  the  decisions ;  especially  if  such  rules 
were  sanctioned  by  text  writers  of  autho* 
rity.  The  Commissioners  state,  however, 
that  they  did  not  consider  themselves  war- 
ranted in  omitting  to  digest,  so  fEur  as  prac- 
ticable, the  whole  of  the  law  as  it  now 
exists;  but  in  doing  so  have  pointed  out' 
such  defects,  and  suggested  such  improve- 
ments, as  appeared  to  them  to  be  desirable. 

To  illustrate  their  views,  they  have  ex- 
tracted such  rules  frx>m  the  unwritten  law 
as  relate  to  J%e/t — the  definitions  of  which 
are  no  where  accurately  settled.  Thus  in 
order  to  constitute  the  offence,  the  taking 
must  be  "  felonious ;"  but  this  term,  which 
is  made  use  of  to  define  theft,  imports  in 
fact  only  that  the  taking  must  be  of  such  a 
nature  as  will  constitute  the  offence  of  theft, 
and  the  term  felonious  is  no  where  so  de- 
fined as  to  explain  in  an  adequate  manner 
what  mode  of  taking  shall  be  deemed  es- 
sential to  establish  the  offence. 

The  Commissioners  state  that  the  cases 
and  definitions  have  not  afforded  the  means 
for  confidently  laying  down  what  under  all 
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circumstanccB  are  the  boundaries  between 
Theft  tLiidTrespasif,  more  eepeoally  as  it  has 
been  decided  by  the  highest  authorities^ 
that  the  taking  without  a  pretence  of  right 
is  not  of  necessity  felonious. 

Some  of  the  definitions  (says  the  |t|^port) 
make  the  lucri  causd,  or  the  intention  of  the 
thief  to  derive  a  profit  from  his  crime>  an 
essential  part  of  the  offence  of  theft ;  whilst 
others  omit  this, — regarding  an  intention 
to  deprive  the  owner  of  his  property*  to  be 
sufficient  evidence.  A  very  vague  meaning 
has  sometimes  been  annexed  to  the  term 
lucrum,  as  where  it  was  held  to  be  a  kreiny 
in  ,a  servant  clandestinely  to  take  his  mas- 
ter's com  to  give  to'  his  master's  horses : 
some  of  the  Judges  stating  it  to  be  the 
ground  of  their  opinion  that  the  additional 
quantity  of  com  would  diminish  the  work 
of  the  men  who  had  to  look  after  the* 
horses;  so  that  the  iucri  cmud,  to  give! 
themselves  ease,  was  an  ingredient  in  the( 
.  case.  Russ.  &  Ry.  Grim.  Cases,  307.  ' 
The  report  then  adverts  to  the  general 
terms  used  by  the  authorities  in  the  stater 
ment  of  rules,  which  the  commissioners  ob-. 
serve  are  of  little  practical  use  on  account 
of  their  uncertainty  .<  as  in  the  case  ot 
nnimiLla  /era  naturiB,  or  reclaimed,  and! 
domit€B  natures.  The  ancient  rule,  that 
whatever  was  of  determinate  value  might 
be  the  subject  of  theft,  is  next  noticed,  and 
its  various  exceptions  pointed  out. 

The  great  mass  of  authorities  belonging^ 
to  this  branch  of  law  evinces,  say  the  Com-' 
missioners,  the  anxiety  of  the  Courts  to 
make  the  principles  of  ancient  jurispmdence 
bend  to  the  views  which  axe  founded  on  the 
'  increased  wants  and  enlarged  experience  of 
modem  times.  Thus  new  doctrines  have 
been  advanced  with  regard  to  the  stealing 
of  property  found.  They  also  point  out 
some  isolated  decisions,  in  which  tiie. taking 
^  goods  and  leaving  others  of  equal  pine  in 
exchange,  was  deemed  theft;  but  the  price 
being  left,  it  was  not  so  held. 

Amongst  the  difficulties  which  have  re- 
sulted from  the  fluctuations  in  the  .Common 
Law,  and  the  adoption  of  subtle  disti^ictions, 
the  Commissioners  notice  the  case^  of  the 
possession  of  a  servant  being  deemed  the 
actual  possession  of  the  master;  and  yet 
that  where  the  master  has  no  possession 
except  by  delivery  to  the  servant,  the  latter 
cannot  be  guilty  of  theft  in  stealing  the 
goods ;  from  which  distinctions  many  cases 
of  extreme  nicety  have  arisen. 

As  the  offence  of  theft,  in  its  oipgin,  in- 
cluded a  trespass,  it  could  not  be  committed 
by  one  to  whom  the  owner  had  voluntarily 


delivered  the  possession.  Hence  many  re- 
ifinements  have  arisen,  particularly  in  the 
injitances  of  carriers,  and  hhcers  of  horses  or 
goods.  Thus  if  the  prisoner  determines 
Uie  bailment  by  breaking  bulk  before  die 
property  is  misappropriated^  he  may  after- 
wards be  deemed  guilty  of  theft ;  whereas 
a  misappropriation  wiUiout  such  preriooa 
terminatioQ,  would  only  amount  to  a  tres- 
pass or  breach  of  trust.  So  that  if  the  car- 
rier brcriie  open  the  package  and  then  stole 
part  of  the  contents,  he  was  guilty  of 
theft;  but  if  he  stole  the  whole  package 
intrusted  'to  him  he  was  guilty  of  no 
offence,  because  he  was  intrusted  with  the 
whole  and  not  with  any  particular  part. 

Another  refinement  is,  that  theft  cannot 
be  committed  by  taking  any  portion  of  the 
realty.  The  authorities  leave  it  in  doubt 
what  interval  must  elapse  between  the 
severance  and  taking,  in  order  to  make  the 
party  who  severs  and  takes  guilty  of  theft. 
By  some  a  day  must  elapse ;  according  to 
others  an  Aour  ^  whilst  others  say  that  the 
taking  will  amount  to  theft,  if  the  property 
be  removed  afterwards,  or  after  it  has  been 
severed  any  time.  So  any  thing  eavouriny 
of  the  realty  is  not  the  subject  of  theft — as 
a  box  containing  title  deeds  on  the  graond. 
The  doctrine  of  asportavit  has  also  its  subtle- 
ties :  as  whether  the  lifting  a  h^  widiout 
getting  it  out^  be  sufficient  to  constitute 
theft. 

We  have  thus  stated  very  briefly  the 
leading  points  contained  in  this  part  of  the 
Report ;  and  in  order  to  shew ,  some  of  the 
details  of  which  it  consists,  we  ^ve  the 
heads  of  the  Digest  of  the  Common  Law 
relating  to  the  offence  of  Tl^eft^  ananged 
under  Uie  following  divisions : 

1 .  JDefinititmi  of  theft, 

2.  Subjects  of  theft:  Ghaltds  persona!,— 
pu'cel  of  freehold,  growing  produce,  fixliirei 
— interval  between  severance  and  removal-* 
acoessaries  to  realt}' :'  charters,  &c.— choses  in 
action — materials  and  stamps  of  written  io- 
stniments— ^lumsn  bodies— wng:s  of  vahie«- 
domestic  animals— mki  animak  reduced  tato 
possession  and  fit  for  food — wild  animals  re- 
clamed and  fit  for  food-— hawks,  falcons,  bees 
— young  of  wild  animals — ^produce  of  aidasais 
— dead  animals— wild  animals  not  reduced  or 
reclaimed  or  reverting  to  a  wild  sUte — ^wild 
atiimals  not  fit  for  food. 

3.  Acts  of  talAng  and  cnrrying  meay: 
--Daration  of  wrengfol  possession— an  ^isfsr* 
iaoit  necessary. 

4.  Circumstances  which  make  a  tmkimg  fik- 
ntW.— Theft  by  owner — nUerior  motire— de- 
priving of  temporary  pbsseiision — excusable 
taking — pretence  of  rignt— colour  of  Uw — ne- 
cessity— exchange — ^intention  at  ttmeoftakiaf 
— intent  in  cases  of  property  ibond— taking 
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Agaiiut  the  wiU  of  the  .owner-^liMnlities  af- 
forded by  the  owners— assent  of  owner's  wife- 
theft  bv  adulterer. 

6.  OwnerMp  of  property  stolen:  General 
and  special  owner — whust  goods  in  custody  of 
law—whilst  goods  removed  by  tort— owner 
uokjiawn — particular  cases  of  ownership. 

6.  Taking  from  the  poseeuiou  ^the  owner : 
Actual  possession  though  pother  has  the 
charge  or  special  use — no  possession  in  owner 
where  goods  are  received  on  his  account — 
property  vested  before  delivery— delivery  with- 
out intention  of  parting  with  possession  — 
constmotive  possession  against  wrong-doer — 
not  against  a  person  having  a  subsisting  lawful 
possession— no  constructive  possession  against 
a  hailee— except  in  cases  of  fraud— fraudu- 
lent^ hiring — constructive  possession  though 
parting  with  entire  interest — ^bailment  deter- 
minech-possession  by  finding. 
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After  tfaia  Digest,  whidi  oecttpiea  a  laige 
portion  of  the  Report,  the  .Commiaaioiien 
pb^enre  that  hawe[ver  convrnueiit  the  Com- 
mon  Law  may  be  in  its  flexibility  to  the 
exigenciefl  of  justice,  ao  far  as  coDfleDu 
Cmi  Rights;  yet  in  the  Gnminal  branch 
of  the  Law  tliose  qualities  oonatitute  an 
objection  to  the  system*  And  after  illna- 
trating  this  position  .they  remark^  that  the 
inconvenience  of  administeiing  the  ocal 
lav,  and  the  doubts  of  conflicting  cases, 
have  led  to  the  enacting  of  several  decla- 
ratory acts,  which  have  dinuniahed  the  ex- 
isting inconveniences — but  much  remains 
yet  to  be  done. 

In  proceeding  to  consider  the  best  couise 
to  execute  their  task,  the  Ckmuniasioners 
state  that  the  labor  of  digesting  the  Cximi- 
nal  Law  will  be  much  abridged  by  removing 
some  distinctions  and  repealing  certain  pro- 
miotts  which  have  become  inconvenient  in 
api^ication, — as  in  the  boundaries  assigned 
to  offences^ — technical  constructions, — ^the 
Talue  of  property,  &o. 

Adverting  to  the  ineonyeniences  of  our 
criminal  system,  theCommissioners,  amongst 
other  matters,  notice  that  in  regud  to  tilie 
Law  of  Homicide,  one  of  the  rules  which  is 
peeidiar  to  this  country  has  been  attributed 
to  a  mistake  of  Sir  Bdward  Coke  in  in- 
teipceting  a  passage  from  Bxacton.  And  it 
is  observed,  that  ti^e  firamer  of  the  statute 
abolishing  the  punishment  of  Death  lor  For- 
gery did  not  advert  to  a  clause  in  the  inter- 
^a^dtate  statute  between  11  O.  4,  and  1 W. 
4,  c.  66.  and  the  2  &3  W.4,c.  133,  which 
rendered  it  a  capital  fskmy  to  forge  the 
name  of  any  person  to  a  transfer  of  an  an- 
nuity. Other  similar  instances  are  noticed 
of  inconsistency  between  the  evident 
intention  of  the  Legishtare  and  the  terms 
of  the  Statates. 


Tlie  Commisuoners  observe  that  a  Digest 
oi  the  existing  Law,  though  it  would  be 
attended  with  many  benefits,  would  still 
labor  under  many  ddects,  and  would  be  in- 
oqnsistent  in  its  spirit  and  language  rela- 
me  to  the  same  offence,  and  voluminous 
without  adequate  reason.  As  an  instance 
of  absurdity  in  punishing  accessaries  after 
the  faot,  the  Commiasioners  point  out  the 
rule  by  which  it  is  a  felony  in  a  mo^  to 
harbour  his  wife  after  she  has  committed  a 
felony,  and  it  is  equally  a  felony  in  any 
other  person  to  harboqr  a  man  who  has 
harbcNured  his  wife. 

The  RejMMTt  next  enters  on  the  subject  of 
Puniehfnenta ;  in  regard  to  which  the  Com« 
missioners  instance  the  offence  of  Surglary, 
to  which  death  is  i^plicaUe,  without  dis- 
tinction, to  a  numerous  class  of  acts  differ- 
ing .muchiin  mofal guilt  and  the  injury  in- 
JiUcted. 

.  .The  jremai^  on  the  Law  relating  to  the 
Ci^npetei^  pf  WUneeges  is  9]^o  important. 
The  Comnussionexs  observe  that  thie  evi- 
dence of  excluded  persons  is  often  rendered 
admissible  by  granting  them  a  pardon,  and 
that  it  i¥oukl  be  better  to  establish  their 
competency  and  leave  the  question  of  the 
degree  of  their  credibility  to  the  jury. 
And  it  is  well  observed,  that  the  testimony 
of  the  offender  is  the  privi^lege  of  the  party 
who  requires  it,  or  of  the  public,  not  pf  the 
witiiess  himself. 

Some  observations  are  also  made  on  the 
Procese  and  Practice  of  Criminal  Courts, 
which  the  Commissioners  think  might  be 
rendered  more  simple  and  uniform. 

They  also  think  that  Coroners'  Inqftiei- 
tions  need  some  revision ;  and  that  where  a 
charge  has  been  substantiated  before  the 
Coroner,  it  is  needless  to  take  the  witnesses 
to  a  Grand  Jury  to  support  a  second  ac- 
cusation by  bill  of  indictment — especially  as 
sucli  repeated  attendance  is  exceedingly  in- 
convement  to  medical  and  other  witnesses. 

We  have  thus  given  an  outline  of  the 
Report,  which  appears  to  be  preparatory 
onl;^'to  another,  wherein  the  Conmiiasion- 
ers  will  more  folly  state  and  develop  their 
opinions  and  recommendations.  They  ob- 
serve that  a  combined  view  of  the  ^mle 
body  of  Criminal  Law,  when  com^tdy 
digested,  will  probably  suggest  many  im- 
provements which  cannot  be  made  to  appear 
satisfectorily  from  the  details  of  particular 
branches. 

On  the  expediency  of  combining  the 
proposed  Digest  of  ^e  Statute  Law  with 
that  of  the  Common  Law,  into  one  body, 
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the  Commissioners  feel  confident  it  would 
tend  to  the  improvement  of  the  juri8{)|a- 
dence  of  the  country.  The  actual  law,  they 
observe,  lies  partly  in  the  Statutes,  and  partly 
in  the  Reports  and  Text  Books.  Most  of 
the  advantages  which  may  be  expected  to 
be  derived  from  a  consolidation  of  the  Sta- 
tute Law,  will  be  attained  by  combining  the 
Two  Digests  into  one  body  of  Criminal 
Law  ;  and  in  particular,  the  size  of  a  joint 
Digest,  would  be  much  more  compendious 
than  that  of  two  separate  Digests ;  and, 
what  is  still  more  essential,  the  means  af- 
forded by  methodical  arrangement,  and  by 
the  context,  for  construing  the  intention  of 
the  Legislature  with  certainty  and  precision, 
would,  if  the  two  Digests  were  united,  be 
greatly  increased.  Hie  Commissioners  con- 
clude by  saying,  that  they  have  been  die 
more  anxious  to  state  their  opinion  on 
the  subject  of  the  expediency  of  a  joint  Di- 
gest at  an  early  period  of  their  laboure ;  Jiie- 
cause,  if  a  joint  Digest  should  be  ultimately 
determined  upon,  much  of  the  time  and  la- 
bour employed  in  the  completion  of  the  two 
separate  Digests  will  have  been  uselessly 
expended.  The  subject  of  a  Digest  or  Code 
is  therefore  opened  for  discussion,  and  we 
shall  probably  revert  to  the  questipn  at  an 
early  opportunity.  In  the  mean  time  we 
recommend  a  careful  perusal  of  the  whole 
Report,  which,  though  not  at  present  deci- 
sive in  its  conclusions,  is  a  very  learned  ^od 
able  production. 


THE  LAW  REFORMERS  OF  GREAT 

BRITAIN. 


LBTTBBS    OF    A    HBIDBLBURG    STUDENT,,  OK 
THB    JVBIOICAL   INSTITUTIONS    OF    GRBAT 
-     BRITAIN.  ^ 

LBTTBR   IX. 

My  dear  Friend, 

In  my  last  letter  ^  I  gave  you  some  ac- 
count of  the  Law  Reformers  of  this  eoiAitry 
who  have  a  seat  in  the  Upper  House  of  Par- 
liament :  I  now  propose  to  enumerate  the 
most  prominent  of  the  Members  of  the 
Lower  House  who  take  an  interest  in  this 
subject. 

The  existing  House  of  Commons  is  par 
excellence  a  reforming  body^  and  one  of  the 
most  popular  cries  vrith  them  at  present  is 
Law  Reform.  A  long  list  of  bills  and  notices 


•  See7L.  O.  160. 


on  the  subject  is  continually  to  be  seen  on 
the  table  and  in  the  Journals  of  the  House; 
and  there  are  several  measures  of  the  most 
prominent  and  general  importance  now  be- 
fore them. — such  as  the  projects  for  the  es- 
tablishment of  Local  Courts ;  the  AboIitioB 
of  Imprisonment  for  Debt ;  and  the  varicMis 
schemes  for  a  Registry  of  Deeds :— but  I 
rather  wish  to  speak  of  men  than  measnres. 

The  most  prominent  Law  Reformer,  then, 
in  this  House,  is  certainly  the  Attoniey* 
General.  He  is  the  head  of  one  of  the  Com- 
missions for  enquiring  into  and  proposing 
Amendments  of  the  .Law.  In  the  last  ses- 
sion he  introduced  several  Bills,  which  he 
succeeded  in  carrying,  relative  to  the  Law  of 
Real  Property.  He  also  at  one  time  under- 
took the  Registry  Bill,  but  he  abandoned  it 
sincehebecame  amemberof  the  Government; 
and  on  him  at  present  rests  the  principal 
weight  of  the  measures  rdating  to  die  Law 
which  are  supported  by  the  ministry.  His 
manner,  as  on  orator,  in  the  House,  is  not 
happy,  and  very  little  calculated  to  gain 
over  his  auditors,  although  he  is  a  man 
much  liked  in  private.  His  address  is  dry 
and  tedious,  although  his  style  is  dear  and 
appropriate. 

The  Solicitor-General  has  been  only  re- 
cently appointed,  but  maybe  considered  the 
more  popular  person  in  the  House.  His 
manner  is  unassuming,  quiet,  and  almost 
£Euniliar.  He  lately  introduced  a  proposal 
fDr  a  Conunittee  on  tho.  libel  Laws,  with 
considerable  abiHty;  but  he  has  not  taken  a 
conspicuous  part  in  the  debates  of  the 
House. 

The  other  Law  Reformers  may  be  classed 
into  parties  desirous  of  carrying  particular 
measures.  There  is,  for  instance,  one  paity 
desirous  of  carrying  the  Bill  for  Local  Courts* 
Government  favours  tiie  measure,  and  is 
supported  in  this  by  Mr.  Hume,  Mr.  O'Con- 
ned,  and  some  other  of  the  Radicals.  It  is 
opposed,  however,  by  the  Tories,  and  by 
many  Members  of  the  Radical  party,  on  the 
strong  gfounds  that  it  will  throw  great  pa- 
tronage into  the  hands  of  the  minister  of  the 
day,  and  entail  a  considerable  expense  on 
the  country. 

There  is  also  a  General  Registry  party ; 
but  it  is  perhaps  singular,  that  this  question 
has  certainly  lost  ground  in  the  House  of 
late.  The  country  gentiemen  of  all  opinions 
are  against  it  almost  to  a  man,  and  tliey  are 
joined  by  many  lawyers  and  merchants; 
and  it  is  not  now  popular  with  the  majority 
of  the  Cabinet. 

The  Radical  party  call  pretty  loudly  lor 
the  abolishment  of  Imprisonment  for  Debt, 
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mxA  their  call  has  been  attended  to  by  the 
Government,  and  a  Bill  has  been  brought 
into  the  House  of  Commons  for  the  purpose, 
which  will  probably  pass  next  session. 

There  is  also  a  strong  party  in  the  House 
for  mitigating  the  CrimiiULl  Law ;  and  they 
have  akiady  proceeded  a  considerable  length 
in  effecting  their  wishes.  Among  these, 
peihaps,  the  most  known  is  Mr.  Ewart. 
There  is,  however,  a  strong  feeling  against 
anj  further  steps  in  this  matter  until  the 
effect  of  what  has  ahready  been  done  shall 
be  seen. 

I  have  now  mentioned  to  you  the  principal 
parties  in  the  present  House  of  Commons 
connected  with  Law  Reform ;  but  the  gene- 
ral inattention  to  the  subject  is  to  be  de- 
plored. Although  every  member  declares 
on  the  hustings  that  he  is  friendly  to  the 
cause,  it  is  a  very  few  of  them  who  give  any 
actual  attention  to  the  subject.  The  most 
important  measures  relating  to  the  law,  if 
tiiey  be  discussed  at  all,  are  debated  to 
empty  benches ;  but  most  generally  they  are 
postponed  until  the  end  of  the  session,  and 
then  paased  in  a  body  without  care  or  exa* 
mination.  They  are  constantiymade  to  give 
way  to  any  party  debate  of  the  day,  how- 
ever trifling  or  unimportant;  and  it  thus 
faiqppens  that  they  so  often  require  amend- 
ment after  they  have  passed  into  law. 

You  will  see  by  this  account  that  there 
are  now  very  few  prominent  individuals  who 
are  Law  Reformers  in  the  Lower  House. 
It  is  more  easy  to  enumerate  parties  than 

eoHnent  names.     Your's  ever, 
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RBnnCTION  OP  PROOP. 

The  following  case  is  of  considerable  im- 
portance to  the  trading  part  of  the  commu- 
nity. When  a  plaintiff  declared  on  a  gwin- 
Sigm  meruit  for  work  and  labour  done,  and 
■Mtfrinln  found,  and  the  defendant  showed 
Aat  the  work  was  improperly  done ;  and  it 
was  held  that  he  might  thereby  reduce  the  da- 
lai^es,  and  entitle  himself  to  a  verdict,  by 
showing  that  the  work  was  whoUy  inadequate 
to  answer  the  purpose  for  which  it  was  under- 
taken to  be  performed.    Farnsieorth  v.  Gar- 


rardi  1  Camp.  88.  And  where  a  bill  was  given 
by  a  defendant  for  the  price  of  goods  sold, 
.and  the  sum  for  which  the  bill  was  given  was 
much  above  the  real  value  of  the  goods,  it 
was ,  held  that  the  plaintiff  could  not  recover 
on  the  bill,  the  contract  having  been  for  goods 
of  a  particular  quality,  and  those  delivered 
being  of  a  very  inferior  quality,  Fleming'  v. 
Simpson,  1  Camp.  40  n. ;  and  it  seems  settled 
that  a  purchaser  may,  in  an  action  for  goods 
sold,  object  to  the  quality  of  the  goods,  eiUier 
in  bar  of  the  action,  or  in  reduction  of  da- 
mages ;  see  Fisher  v.  Samudtt,  1  Camp.  190; 
and  Bastin  v.  Duller,  7  East,  479 ;  and  see 
7^r  V.  Gufynne,2CtLmp.  346.  Bat  when  goods 
are  funushed  to  a  bankrupt  at  a  stipulated 
price»  and  no  complaint  is  made  of  their  qua- 
lity, 4ibd  there  is  no  fraud  in  the  case,  the 
assignees  will  have  no  right  to  dispute  the  proof 
of  the  vendor,  on  the  ground,  that  the  goods 
were  not  worth  the  money.  This  was  decided 
in  the  foUowing  case : 

This  was  a  petition  to  restore  the  proof  of  a 
debt  on  the  proceedings,  which  had  been  ex- 
punged by  the  commissioners  under  the  fol- 
lowing circumstances  : 

The  bankrupt  had  carried  on  an  eztenuve 
business  as  a  licensed  victualler  and  tavern 
keeper^n  Ludgate  Hill,  London ;  and  the  pe« 
titioners,  who  were  wine  merchants,  had  con- 
siderable dealings  with  him  in  the  way  of  sup- 
plying him  with  wines,  from  August  1830, 
down  to  the  time  of  his  bankruptcy,  which 
took  place  on  the  22d  Dec.  1831.  The  peti- 
tioners alleged,  that  previous  to  the  purchase 
of  the  wines,  the  bankrupt  either  tasted  them 
by  samples,  or  had  orders  for  that  purpose  at 
the  London  or  St.  Katherine's  Docks ;  and 
that  he  bargained  for  the  prices  and  credits 
upon  the  same  respectively.  The  petitioners 
had  also,  for  the  accommodation  of  the  bank- 
rupt, discounted  the  bankrupt's  acceptances, 
and  other  bills  of  which  he  was  the  drawer, 
charging  him  with  the  legal  dittcount  thereon ; 
which  they  alleged  was  a  common  practice 
with  extensive  dealers  in  the  wine  trade,  who 
were  desirous  of  affording  accommodation  to 
their  customers;  but  the  sales  of  wine  and 
the  discount  transactions  were  separate  and 
distinct,  and  not  in  any  way  mixed  up  with 
each  other.  The  petitioners  furnished  the 
bankrupt  with  regular  bills  of  parcels,  together 
with  warrants  for  the  transfer  of  the  wines  at 
the  Docks,  and  drew  bills  upon  the  bankrupt 
for  the  amount  of  the  price  at  which  they 
were  sold. 

In  Nov.  1881,  the  bankrupt  applied  to  the 
petitioners  for  a  large  parcel  of  wines,  and 
agreed  with  them  for  the  purchase  of  fourteen 
butts,  and  twenty-two  hogsheads  of  sherry,  at 
62/.  per  butt,   making  1,550/.;  ninety-sevcn 
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piptt,  niae  hotheads,  and  ten  qnftiter«Hk8 
of  port,  at  52/.  per  pipe,  making  5,406/.  which 
after  deducting  an  allowance  of  33/.  18«.  3d, 
tor  imall  ^uge,  made  a  total  sum  of  6^24  L 
If.  9i/.  which  was  to  be  paid  by  bills  drawn  by 
the  petitioners  on  the  bankrupt  at  twenty-four 
months,  twenty-seven  months,  thirty  mcmths, 
thirtv-three  months,  and  thirqr-six  months;  in 
equal  instalments.  Before  this  purchase,  how- 
ever, the  bankrupt  was  indebted  to  the  peti- 
tioners, as  they  alleged,  in  the  sum  of  5,516/. 
8#.  M  for  wines  previously  sold,  for  which  he 
had  given  them  his  acceptances,  not  then  due  i 
and  also  in  the  further  sum  of  4700  /.  for  dis- 
counting  bills  for  him ;  to  secure  which  sums 
the  bankrupt  had,  on  the  16th  Nov.  ISdl, 
given  the  petitioners  his  bond.  Onthe26tb 
Nov.  the  bankruDt  purchased  four  butts  and 
ten  hogsheads  or  sherry,  at  62/.  per  butt, 
making  558 /«  and  eleven  pipes  of  Eastjndia 
madeira,  at  76/.  per  pipe,  making,  after  de- 
duction for  allowance,  836/.  whicn  were  solid 
at  the  same  credit  as  on  the  former  porehase. 
Oh  the  36th  Nov.  th6  bankrupt  [teid  '^  the 
petitioners  five  bills  accepted  by  him  for  1«0<H)/. 
each,  which  were  drown  on  liim  by  Tftomat 
Champi&n  and  Son,  when  his  five  acceptances, 
which  he  had  given  the  petitioners  for  the 
6,924/.  \b.  9d,  were  canpeUed.  But  the  deli- 
very of  these  five  bUls  itas  in  no  w^  to  ^ter 
the  contract  fbr  credit  made  on  the  18th  Nov., 
the  petitioners  haidng  agreed  to  renew  these 
bills  as  they  fell  due.  The  petitioners  alleged, 
that  thev  had  themselves  purchased  the  eleven 
pipes  ot  Madeira  on  the  4th  June,  at  60/.  per 
pipe,  and  the  four  butts  and  ten  hogfsheads  of 
sherry  on  the  11th  July  previous,  at  45  i,  per 
butt,  cash  price.  It  appeared  that  these  wines 
so  purchased  by  the  oankrupt  were,  on  the 
5th  July  1832,  sold  by  the  assignees  b^  auc- 
tion at  a  very  great  loss  f  but  the  petitioners 
alleged,  that  tms  was  occasioned  by  the  dis- 
advantageous season  of  the  year,  the  dullness 
of  the  wine  market,  and  the  large  quantities 
sold  by  auction  at  one  time;  and  they  stated, 
that  when  sales  of  wine  by  public  auction  are 
advertised,  and  known  as  the  property  of  a 
bankrupt's  estate,  thev  do  not  proadce  upon 
the  average  within  25/.  to  30/.  per  emit,  ofthe 
original  cost,  and  that  they  had  known  nume- 
rous instances  of  a  loss  of  40/.  per  cent.  The 
petitioners  stated,  that  the^  were  the  most 
extensive  dealers  in  foreign  wines  in  the  united 
kingdom ;  that  the  interest  of  their  capital 
was  5,500/.  per  annum ;  their  annual  loss  by 
bad  debts  5,000/. ;  that  the  expenses  of  their 
counting-house  establishment,  and  rent  of 
vaults  at  the  docks,  &c.  amounted  lo  5,655/. 
per  annum ;  and  they  averred,  that  after  a 
minute  and  accurate  estimate  of  the  actual 
cost  of  the  wines,  the  rate  of  profit  arising  to 
them  did  not  on  the  average,  exceed  9/.  lOf. 
per  cent,  per  annum.  The  petitionera  proved 
under  the  commbsion,  on  the  9th  January 
1832,  for  the  sum  of  8,608/.  \(h.td.  but  the 
commissioner  afterwards  made  a  conddenble 
reduction  in  the  proof,  on  the  ground  that 
the  prices  charged  for  the  wine  were  too  high. 
The  petitionen  therefore  prayed,  that  the  de- 


cision of  the  commissioners  mirht  be  reverse^ 
and  that  the  petitioner!  mi|[ht  De  declared  en* 
titled  to  prove  for  the  said  sum  of  8,608/. 
lOi.  Td,  and  that  their  proof  might  be  restored^ 
Erskine,  C.  J. — If  the   Court  coidd  have 
sustained  the  question,  whether  the  comaija- 
sioner  has  come  to  the  right  amount  In  esloo- 
lating  the  value  of  the  gnods,.  then  iht  atgu* 
ment  of  the  counsel  for  the  respondentia  at 
to  the  reduction  of  the  price  of  the  wines, 
might  have  been  material ;  for  the  petitionera 
at  one  time  state,  that  the  wines  were  sold  al 
three  yeare  credit,  and*  another  time  at  thir- 
teen months.    But  the  eircunstsmce  of  Ae 
time  for  which  credit  was  given,,  can  be  only 
brought  in  as  fr  meo^kire  6rredttctio&;  aad  •• 
it  appears  to  me,  that  the  commissioner  had 
no  right  to  make  any  reduction,  it  is  unn^ 
cessary  to  go  into  the  question,  whether  the 
credit  was  for  thirteen  months,  or  what,  in 
fact,  was  the  spedfic  credit.    The  commia- 
sioner  would  no  doubt  have  been  justified  in 
dealing  with  this  proof  aa  a  jury  would  n  aa 
action  oy  the.  petitioners  upon  the  contract  for 
the  sale  of  the  wines.    But  then  the  question 
is,  what  that  contract  was.    Now  it  appears, 
that  the  contract  in  this  case  was  for  a  sale  of 
the  wines  at  a  stipulated  price,  not  npon  a 
general  contract  of  qvantnm  valefHtnt.   Would 
it  have  been  competent  to  the  bankrupt,  in  an 
action  brought  against  him  by  Reay  and  Co. 
to  say,  when  I  bought  Che  wise,  I  thooght  it 
was  worth  the  money  I  agreed  to  give  for  it  $ 
but  now  I  find  it  is  not  worth  that  sum.    For 
if  he  could  urge  that  as  a  defence,  in  the 
present  instance,  he  might  equally  do  so  in  an 
action  for  the  price  of  a  horse ;  and  the  prin* 
ciple  of  enneai  empivr  would  be  quite  ex- 
ploded from  the  law  of  vendora  and  purch^ 
sen.    If  the  same  wioes,  indeed^  as  theae  eon* 
tracted  for,  had  not  been  delivered  to .  the 
bankrupt,    then  the  case  would  have  been 
difierent.    But  no  complaint  here  has  been 
made  of  the  tjunliiy  of  the  wines,  either  by 
the  bankrupt  or  the  assignees.    The  commis- 
sioner adopts  the  contract,  as  to  the  quantiqf 
and  quality  of  the  wines,  Init  leaves  it  open  as 
to  the  price ;  in  doing  which  I  tlunk  he  acted 
erroneously :  for  I  taive  it  to  be  clear,  where 
an  action  at  law  can  be  maintained  by  a  party 
for  a  given  sum  contracted  to  be  paid  to  hun 
for  the  price  of  goods  sold,  and  a  court  of 
equity  would  not  restnun  the  execution  on 
the  judgment  in  such  action,  that  a  creditor 
of  this  description  can  prove  for  the  anKNut 
in  bankruptcy;  but  then  it  is  said  that  the 
petitioners  in  this  case  have  been  guilty  of  a 
fraud,  in  respect  of  which  the  bankrupt,  or  ys 
assignees,  might  bring  a  cross  action  agwnst 
the  petitioners;  but  for  what?  If  Reay  and 
Co.  had  contracted  to  deliver  wines  ef  a  pnr» 
particular  quality,  and  had  filled  in  the  pcr» 
rormance  of  their  contract,  then  the  aangnees 
could  no  doubt  have  recovered  damages  acainst 
them  in  a  cross  action  for  their  breach  of  eon* 
tract  2  but  it  has  never  been  pretended  in  this 
case,  that  the  wines  were  deficient  either  in 
Quality  or  quantity.    In  the  absence  ef  any 
deceit  or  fraud  practised  by  tlie  selier  oi 
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mA  where  there  \i  a  stipulated  price  a^eed 
t<H)e  paid  for  them  by  the  purchaser,  I  think 
the  enMlitor  may  prove  for  the  amount  of  the 
price,  without  regwd  being  had  to  whether 
the  price  was  a  high  or  a  low  one.  I  am 
therefore  of  ojMnion,  that  the  commismoner 
was  mistaken  m  his  judgment  on  the  present 
occasion,  and  tiiat  the  proof  of  the  petitioners 
mvst  be  restored. 

Bje  parte  Reay,  ta  re  Leech,  3  Diea.  &  Ch. 
175. 


ANOTHER    LAST   SPEECH    OF    A 
HOBLE  AND  LEARNED  LORD. 


My  Lords, 
With  respect  to  the  queation  wluch  the 
noble  fiaron  has  asked  reapecting  our  settle^ 
ment  a£<  Fernando  Po,  I  beg  to  atate  for  that 
noble  Baron's  and  this  House's  infovmation, 
that  I  know  noliiing  of  the  matter ;  but  as 
r  am  on  my  legs,  1  will  take  leave  to  ad- 
vert to  some — aye,  various,  topics, — which, 
although  they -have  no  manner  of  relation  to 
the  question  asked,  yet  do  most  materially 
oonoenL  your  Lordabipe, — more  especially 
yovr  Lordship's  Speaker,  and  the  King's 
Chancellor.  Holding,  as  I  shall  ever  do, 
that  what  relates  to  the  humble  individual 
addressing  you,  in  fact  also  most  materially 
relates  to  your  Lordships.  I  shall,  my 
Lorda*  therefore,  advert  to  several  articles 
whieh  appeared  in  the  newspapers  of  yes- 
terday, rehktmg  to  myself; — not,  my  Lords, 
as  I  need  hardly  say,  that  I  care  one  jot, 
one  ferthing,—  no,  nor  an  indivisible  frac- 
tion of  a  farthing — about  any  newspaper  or 
any  print  whatever.  God  knows,  my  Lords, 
that  I  have  never  cared,  do  not  care,  and 
can  never  care,  at  what  is  said  of  me  by  any 
body,  least  of  all  by  these  unseen  reptiles 
who  trail  their  inky  slime  in  the  public 
journals: — these  moles,  these  vipers,  these 
wretched  vermin,  these  stingless  wasps, 
these  crawling  spawn,  whom  one  would 
racier  noiselessly  avoid,  than  by  attempting 
to  crush  them,  peradventure,  offend  still 
more  the  sense  of  seeing  or  smelling.  No, 
my  Lords,  "  loathing"  and  "  contempt"  are 
words  far  too  weak  to  expresa  the  feeling 
which  exists  in  my  mind  as  to  them ;  and 
foK  my  single  self,  tbey  would  remain  utter- 
ly uaoMtieed  by  me^  keft  in  the  remote  pi»- 
tridity  of  their  native  ganreta,  and  rotting  in 
the  poisonous  venom  of  tiieir  own  minds, — 
if  minds  they  can  be  said  to  have.  Why^ 
then,  my  Lords,  do  I  daily  trouble  this 
Haoae,  by  noticing  their  {^itacks  I    Simply, 


my  Loode,  for  your  Lordships'  sake, — pure- 
ly, entirely,  disinterestedly,  for  the  sake  of 
your  Lordships.    The  noble  Earl  utters  a 
discordant  noise  at  this.    Does  he  intend 
this  for. a  laugh?    God  forbid,  my  Lords! 
God  f(v:bid !  first,  for  his  own  sake ;  for  he 
should  know,  then,  I  will  not  be  laughed  at ; 
next,  for  the  House's  sake ;  for  I  will  let 
the  House  know,,  that  it  shall  be  mute  when 
I  address  it.    Do  noble  Lords  suppose  that 
I  can  be  stopped  in  my  career  by  ^e  igno- 
rant cackle  uiat  they  may.  indulge  in  ?    Am 
I  not  worthy  of  attention  I    Do  I  sneer  at 
or  ridicule  any  noble  Lord  ?   Does  the  foint*> 
est  smile  ever  throw  its  shade  on  my  lips 
when  any  noble  Lord— even  when  the  noble 
Earl — addresses  you?     Am  I  not  to  be 
heard  with  decorum — I,  the  model  of  de- 
corum, the  end  and  the  beginning,  of  the 
House  I    Let.  me,  tbdn,  my  Lords,  pmsue 
my  addlMs  with  decency,  if  not  with  at- 
tention.   Where,  then,  my  Lords,  wbb  I 
when  I  was  interrupted  in.  a  manner  so  on- 
seemly  by  the  noble  Eari  ?     My  Lords,  I 
was  saying  that  I  daily  reply  to  the  articles 
in  the  newspapers,  not  on  account  of  my- 
self, but  of  your  Lordships ;  because  I  hold, 
that  any  injury  thus  uiAMeted  on  me,  pene« 
trates  and  womids  your  Lordships,  although 
it  leave  me  unhurt ;  and  mark,  my  Lord^, 
my  plan.    The  same  hands  that  make  the 
attack,  a&e  tlms  forced  to  admit  the  defence  ; 
they  who  thus  dissemijiate  the  poison,  must 
perforce  apply  the  antidote,   l^he  very  same 
types  wUdi  attempted  to  drcukte  the  lie, 
are  thus,  in  twelve  hours,  arranged  to  con- 
tradict it.     This,  then,  my  Lords,  is  my  de- 
vice.    I  will  force  a  newspaper  to  reply  to 
itself.     I  will,  in  foot,  become  the  ^tor, 
not  of  on^,  but  of  every  newspaper  in  the 
kingdom^.    I  will  thus  write  its  leadif^  ar- 
ticles :  I  will  be  its  conductor,  its  reporter, 
its  purvefor  of  principles,   of  politics,  ol 
news,  of  jokes,  of   scandal,  of  gossip,  of 
tittle-tattle,— of  whatever  wiU  fix  the  atten- 
tion, or  beguile  the  mind.     What  care  I, 
my  Lords,  what  they  say  of  me,  so  long  as 
I  thus  force'them  to  allow  me  to  speak  for 
myself  ?  ,^ark  the  subtlety  of  my  plan, — 
apian,  my  Lords,  of  which  you  reap  the 
benefit ;  because  in  defending  m3rself,  I  am 
really  defending  you.  Now,  my  Lords,  what 
are  these  miserable  attacks  ?  Allow  me  to  go 
through  them  in  detail.  {_His  Lordehip  here 
replied  to  warioue  artkies  in  seven  different 
newepapert.']     llius,  my  Lords,  do  I  dispoae 
of  these  vef^nin,  one  by  one,  and  thus  do  I 
trample  them  under  foot !    Having  so  done, 
let  the  biisiness  of  the  House  proceed. 

T4 


296 


New  BiiU  in  Parliament. 


NEW  BILLS  IN  PARUAMENT. 


t  / 


). 


IfBASBS   BY  TBMAMTS   FOR  LIFE. 

(^Concluded JYom  page  280  ) 

Confirmation  by  Remainder-men, 

IL  That  it  shall  and  may  be  lawful  for  any 
person  or  persons  (not  bein^  a  woman  under  co- 
verture) seised  of  or  entitled  to  any  estate  in 
tail  in  remainder,  vested  or  contingent,  or  who 
can  or  may,  as  issue  inheritable  under  the 
grants  or  limitations  of  any  deed,  will,  private 
act  of  parliament,  or  other  instrument,  become 
seised  of  or  entitled  in  possession  to  and  for 
his,  her,  or  their  own  use  and  benefit,  in  and 
to  any  manors,  messuages,  lands,  tenements 
or  other  hereditaments,  corporeal  or  incorpo- 
real, to  ratify  and  confirm  any  lease  or  leases 
whatsoever  thereof,  or  of  anypwrts  or  part  there- 
of, respectively  made  or  granted,  eitlmMl  rack 
rent,  or  for  the  purpose  of  building  or  perma- 
nent improvement  by  any  tenant  or  tenants 
seised  ofor  entitled  to  any  prior  estate  therein, 
in  conformity  with  and  subject  to  the  {provi- 
sions, conditions,  and  restrictions  mentioned 
and  contained  in  this  act,  by  a  clause  express- 
ing his,  her,  or  their  assent  thereto  and  con- 
firmation thereof,  to  be  inserted  in  such  lease 
or  respective  leases,  and  by  signin|Bp»  sealing, 
and  delivering  such  lease .  or  leases  m  the  pre- 
sence of  and  to  be  attested  by  two  or  more  cre- 
dible mtnesses,  or  by  any  deed  or  deeds  subse- 
quent to  such  lease  or  leases  to  be  soiesecuted 
and  attested ;  and  every  such  lease,  so  ratified 
uid  confirmed,  shall  be  valid  and  effectual  in 
law  and  equity  against  the  person  or  persons 
who  shall  or  may  have  ratified  and  confirmed 
the  same,  his,  her,  or  their  child  and^children, 
descendcDt  and  descendents,  and  the  heirs  and 
assigns  of  such  person  or  persons,  child  or 
children,  descendent  and  descendents  respec- 
tivelv;   and  if  any  such  person  or  persons, 
diila  or  children,  descendent  or  desc^dents, 
heirs  or  assigns,  shall  or  may  at  any  time  there- 
after become  sdsed  of  or  entitled H^  or  to  the 
rents  and  profits  in  possession  of  tiie  manors, 
messuages,  lands,  tenements  or  hereditaments, 
corporeal  or  incorporeal,  or  any  or  either  of 
them,  or  any  parts  or  part  thereof  comprised 
therein,  every  such  lease  which  shatt  have  been 
so  ratified  or  confirmed,  shall  havft  the  same 
force  and  effect  in  law  and  equity  asif  the  per- 
son or  persons  who  shall  or  may  have  ratified 
or  confirmed  the  same,  had  been  at  the  time 
seised  of  or  entitled  to  a  vested  remainder  in 
fee-simple,  or  the  reversion  of  the  respective 
premises  comprised  therein,  or  of  such  parts  or 
part  thereof  respectively,  as  shall  or  may  so 
come,  remain,  or  revert  to  him,  hec,  or  them, 
as  a  tenant  or  tenants  thereof  in  tail  or  in  fee- 
simple  in  possession. 

12.  Confirmation  of  leases  by  ^tenants  for 
life  in  remainder. 

13.  Confirmation  of  leases  when  any  married 
woman  is  entitled  in  remunder  or  reversion. 


Guardians  for  InfanU, 

14.  That  it  shall  and  may  be  lawful  when* 
ever  any  infimt  under  the  a^  of  twenty-one 
years  shall  be  seised  of  or  entitled  to  any  estate 
or  interest  in  possession,  remainder  or  rever- 
sion in  any  manors,  messuages,  lands,  tene- 
ments or  other  hereditaments,  corporeal  or  in- 
corporeal, for  the  father  and  natural  guardian, 
ana  if  the  father  be  dead,  or  his  authority  sn- 
perseded  by  anj  decree  or  order  of  the  Court 
of  Chanceiy  ot  England,  Ireland,  or  of  any 
county  palatine  respectively,  for  the  guardian 
or  guardians  of  such  infant,  legidly  i4>pointed, 
provided  such  guardian  or  guardians,  or  either 
of  them,  be  the  mother  of  such  infimt,  being  a 
a  widow,  or  an  elder  brother  of  the  whole 
blood,  or  the  grandfather  or  uncle  of  such  in- 
fant, paternally  or  maternally,  to  make,  jrant, 
ratify,  or  confirm  any  lease  or  leases  m  the 
name  and  on  the  behalf  of  such  infant,  nnder 
the  powers  and  authority,  and  subject  to  the 
several  provisions,  conditions  and  restrictions 
of  this  act,  as  effectually  as  such  infant  himself 
or  herself  could  have  aone  if  he  or  she  had 
been  of  the  full  age  of  twenty-one  years ;  and 
provided  the  guardian  or  guardians  shall  not  be 
so  rdated  to  the  infant,  it  shall  and  may  be 
lawful  for  the  Court  of  Chancery  of  £n|^laod, 
Ireland  or  any  county  palatine  respectively, 
upon  petition  to  be  preferred  in  a  summary 
way,  to  make  such  order  or  orders  for  making, 
granting,   ratifying  or  confirming   any  sudi 
lease  or  leases  under  the  powers  and  enact- 
ments of  this  act,  as  to  the  said  Court  shall  v^ 
pear  expedient  i  And  whereas  references  to 
Masters  of  the  said  Court,  and  the  inquiries, 
reports   and    other   proceedings  consequent 
thereupon  are  attended  with  considerable  ex- 
pense ;  it  is  therefore  hereby  declared,  thai  it 
shall  and  may  be  lawful  for  the  said  Court,  if 
it  shall  think  fit  so  to  do,  to  make  any  sndk 
order  or  orders  upon  petition  and  affidavit  only 
of  the  guardian  or  guardians,  and  of  a  surveyor 
or  other  competent  person,  without  any  re- 
ference to  a  Master ;  and  all  and  evdry  such 
lease  or  leases  made  by  such  guardian  or  guar- 
dians under  any  order  of  the  Court  of  Chao- 
cery,  shall  be  as  valid  and  effectual  as  if  the 
same  had  been  made  by  such  infant  himself  or 
herself,  if  he  or  she  haa  been  of  the  full  age  of 
twenty-one  years  ;the  father  and  everysuchgnar- 
dian  or  guardians  related  as  hereinbefore  men- 
tioned to  any  infant,  or  the  Court  of  Chancery 
of  England,  Ireland  or  any  county  palatine,  by 
any  order  or  orders  thereof  respectively,  diaU 
and  they  are  hereby  authorized  and  empowered 
to  make,  grant,  ratify  and  confirm  any  lease 
or  leases  of  any  manors,  messuages,  lands, 
tenements  or  other  hereditaments,  corporeal 
or  incorporeal,  of  which  any  infant  shall  be 
seised  or  entitled  in  see-simple,  in  possession 
for  the  same  terms,  and  subject  to  the  same 
provisions,  conditions  and  restrictions  respect- 
ively, as  in  this  act  before-mentioned,  in  respect 
of  other  estates,  as  fully  and  effbctusAly  as  sndi 
infant  himself  or  herself  could  have  done,  if 
he  or  she  had  been  of  the  full  z%t  of  twenty- 
one  years ;  and  whenever  any  petition  shaU  be 
presented  to  the  Court  of  Chancery  of  £^g* 
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land,  Ireland,  or  any  county  palatine  respect- 
tyely,  for  the  purpose  of  inakinfif,  ffraotin^, 
ratifying  or  confinninff^  either  at  rack-rent  or 
for  tne  purpose  of  buuding,  or  permanent  im- 
provement, any  lease  or  leases  of  any  manors, 
messuaffes,  lands,  tenements  or  hereditaments 
of  which  any  infant  shall  be  seised  or  entitled 
in  possession,  remainder  or  expectancy,  it  shall 
and  may  be  lawful  for  the  said  Court  to  make 
any  such  order  or  orders  prospectively,  and  to 
authorise  the  guardian  or  guardians  to  make, 
mmt,  ratify,  or  confirm  any  such  lease  or 
feases  in  conformity  with  and  subject  to  the 
provisions,  conditions  and  restrictions  of  this 
act,  to  any  person  or  persons  whomsoever,  at 
or  above  a  rent  or  rents  to  be  named  In  such 
order  or  orders;  and  if  for  the  purpose  of 
building^  at  a  rent  br  price  by  the  toot  of  the 
ground  intended  to  be  let  or  otherwise  as  the 
said  Court  shall  think  fit,  and  either  with  or 
without  any  further  proceedings  being  had  in 

the  said  Court  as  to  such  lease  or  leases. 

» 

Committees/ar  Lunaiici. 

15.  That  it  shall  and  may  be  lawful  for  the 
committee  or  committees  lawfully  appointed  of 
the  estate  of  any  person  found  lunatic  by  in- 
quisition, provided  such  committee  or  com- 
mittees, or  one  of  them,  be  the  father,  or  the 
mother  being  a  widow,  or  a  son,  or  a  brother 
of  the  whole  blood,  or  the  grandfather  or 
ande  paternally  or  maternally  of  the  lunatic 
or  person  of  unsound  mind,  without  anv  order 
or  orders  of  the  Lord  Chancellor,  Lord  Keep- 
er or  other  person  or  persons  intrusted  by 
virtue  of  the  King's  sign  mabual  with  the  care 
and  custodv  of  the  persons  and  estates  of  per- 
sons found  lunatic  or  of  unsound  mina  in 
England  and  Ireland  respectively,  to  make, 
ji^rant,  ratify  or  confirm  any  lease  or  leases 
in  the  name  and  on  the  behalf  of  such  lunatic 
or  person  of  unsound  mind,  under  the  powers 
ana  authority  and  subject  to  the  several 
provisions,  conditions  and  restrictions  of  this 
act,  as  effectually  as  such  lunatic  or  person  of 
unsound  mind  himself  or  herself  could  have 
done  if  he  or  she  had  been  of  full  age  and  of 
apund  mind ;  and  provided  the  committee  or 
committees  shall  not  be  so  related  to  the  lu- 
natic or  person  of  unsound  mind,  it  shall  and 
may  be  lawful  for  the  Lord  Chancellor,  Lord 
Keeper  or  other  persons  intrusted  as  aforesaid 
in  England  ^nd  Ireland  respectively,  upon  peti- 
tion to  be  preferred  in  a  summary  way,  to 
make  such  order  or  orders  to  and  upon  the 
committee  or  committees  for  making,  grant- 
ing, ratifying  or  confirming  any  such  lease  or 
leases  under  tht£  powers  and  enactments  of 
this  act,  as  to  the  Lord  Chancellor,  Lord 
Keeper  or  other  person  or  persons  intrusted 
as  aforesaid  shall  appear  expedient:  And 
whereas  references  to  Masters  of  the  Court  of 
Chancery,  and  the  inquiries,  reports  and  other 
proceeding  consequent  thereupon  are  attended 
with  considerable  expense;  it  is  therefore 
hereby  declared,  that  it  shall  and  may  be  lawful 
fin*  the  Lord  Chancellor,  Lord  Keeper  or  other 
person  or  persons  intrusted  as  aforesaid,  if  he 


or  they  shall  think  fit,  to  make  any  such  order 
or  orders,  upon  petition  and  affidavit  only  of 
the  committee  or  committees,  and  of  a  sur- 
veyor or  other  competent  person,  without  any 
reference  to  a  Master  of  the  said  court ;  and 
all  and  every  such  lease  or  leases  made  by  such 
committee  or  committees  under  any  order  of 
the  Lord  ChanceUor,  Lord  Keeper  or  other 
person  or  persons  intrusted  as  atoresaid,  shall 
be  as  valid  and  effectual  as  if  the  same  had 
been  made  hy  such  lunatic  or  person  of  un- 
sound mind  in  his  or  her  sound  mind ;  and 
the  father  and  every  such  committee  or  com-* 
mittees  related  as  hereinbefore  mentioned  to 
any  person  or  persons  found  lunatic  or  of  un- 
sound mind,  or  authorized  by  any  order  of  the 
Lord  Chancellor,  Lord  Keeper  or  other  person 
or  persons  intrusted,  as  aforesaid,  shall  and 
they  are  hereby  empowered  to  make,  grant, 
ratify  and  connrm  any  lease  or  leases  of  any 
manors,  messuages,  lands  or  other  heredita- 
ments, corpored  or  incorporeal,  of  which  any 
person  found  lunatic  or  of  unsound  mind 
shall  be  seised  or  entitled  in  fee^imple  in 
pdMession  in  England  or  Ireland,  for  the  same 
terms  and  subject  to  the  same  provisions,  con- 
ditions and  restrictions  respectively,  as  in  this 
act  before  mentioned  in  respect  of  other  es- 
tates, as  fuUv  and  effectually  as  such  lunatic 
or  person  ot  unsound  mind  could  have  done 
if  he  or  she  had  been  of  sound  mind ;  and 
whenever  any  petition  shtdl  be  presented  to  the 
Lord  Chancellor,  Lord  Keeper  or  other  person 
or  persons  intrusted  as  aforesud,  for  the  pur- 
pose of  making,  granting,  ratifying  or  con- 
nrminf,  either  at  rack-rent  or  for  the  purpose 
of  building  or  permanent  improvement,  any 
leake  or  leases  of  any  manors,  messuages, 
lands,  tenements  or  hereditaments  of  or  to 
which  any  person  found  lunatic  or  of  unsound 
mind  shall  be  sdsed  or  entitled  in  possession, 
remainder  or  expectancy,  it  shall  and  may  be 
lawful  for  the  Lord  Chancellor,  Lord  Keeper 
or  other  person  or  persons  intrusted  as  afore- 
said, to  make  any  such  order  or  orders  pros- 
pectively, and  to  authorize  the  committee  or 
couHnittees  to  make,  grant,  ratify  or  confirm 
any  such  lease  or  leases,  in  conformity  with 
and  subject  to  the  provisions,  conditions  and 
restiietions  of  this  act,  to  any  person  or  per- 
sons'whomsoever  at  or  above  a  rent  or  rents 
to  be  named  in  such  order  or  orders,  and  if 
for  the  purpose  of  building  at  a  rent  or  price 
by  the  toot  of  the  ground  intended  to  be  let, 
or  otherwise,  as  the  Lord  Chancellor,  Lord 
Keeper  or  other  person  or  persons  intrusted 
as  aforesaid  shall  think  fit,  and  either  with  or 
without  further  proceedings  being  had  before 
the  said  Lord  Chancellor,  Lord  Keeper  or 
other  person  or  persons  intrusted  as  aforesaid, 
as  to  such  lease  or  leases. 

16.  The  powers  conferred  by  this  act  to 
extend  to  estates  demisable  only  by  license 
from  the  lords  of  whom  they  are  held. 

17*  Lords  of  manors  empowered  to  grant 
licenses  to  demise  beyond  the  duration  of  their 
owa  estates  in  such  manoi%. 

18.  Guardians  or  committees  to  act  for  in- 
fants or  lunatics,  being  lords  of  manors. 
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Contract /br  Building  LeaatB. 

19.  That  it  sliall  and  may  be  lawful  for  jtny 
person  or  persons  empowered  by  this  act  to 
ifrant,  ratify,  or  confirm  leasee  for  the  purposes  pf 
building  or  permanent  improvement  (if  ne,  slie, 
or  they  shall  think  proper,  but  shall  not  Ve 
bound  so  to  du)»  to  enter  into  any  contract  or 
contracts  in  writing',  for  making*,  i^raating*, 
ntifvinc^  or  confirmmg*  any  lease  or  leases  of 
any  lands,  messuages,  buildings  and  premises, 
or  either  of  them,  of  any  parts  or  part  thereof 
rcspcctirely  intended  to  be  demised  and  leased 
for  any  such  purpose  or  respective  purposes ; 
and  to  agree  on  oehalf  of  lumself,  herself,  or 
themselves,  his,  her,  or  their  heirs,  executors, 
administrators  or  assigns,  and  of  his,  her,  or 
their  child  and  children,  descendent  and  de- 
sceudents,  being  under  the  age  of  twenty^ne 
years,  or  who  being  above  that  age  shall  be  of 
unsound  mind;  and  every  and  all  other  per- 
son or  persons  whom  he,  she,  or  they  could  •r 
might  under  the  enactments  of  this  act  bind 
by  any  lease  executed  on  the  same  day  as  such 
contract,  that  when  and  as  any  land,  mes8U|K|e 
or  building  thereby  agreed  to  be  let,  or  &^ 
part  or  parts  thereof  shall  be  buUt  upon,  al- 
tered or  permanently  improved  in  the  manner 
and  to  the  extent  stipulated  in  such  contract 
by  one  or  more  indenture  or  indentures,  to 
demise  or  lease  the  land,  messuage  or  messu- 
ages, building  or  buildings  and  premises,  or 
any  or  either  of  them,  or  any  parts  or  part 
thereof  respectively  mentioned  in  any  such 
contract  unto  the  person  or  persons  who  shall 
or  may  have  contracted  and  agreed  to  take  the 
same,  his,  her,  or  their  executors,  administra- 
tors and  assigns,  or  such  other  person  or  per- 
sons  as  he,  she,  or  they  shall  nominate  and  ap- 

Soint  in  that  behalf  for  and  during  the  remain- 
er  of  the  term  to  be  mentioned  in  any  sudi 
contract,  and  in  such  parcels,  and  under  and 
subject  to  such  portions  of  the  yearly  rent  or 
rents  to  be  specified  in  any  such  contract, 
without  fine,  premium  or  foregift  as  shall  be 
agreed  upon,  and  to  the  several  covenants, 
conditions,  provisions  and  agreements  direct^ 
to  be  contamed  in  all  such  leases,  granted, 
ratified  or  confirmed  by  or  under  the  authority 
of  this  act,  and  such  other  covenants,  condi- 
tions, provisions  and  a^ements  m  sluft'  or 
may  have  been  inserted  m  any  such  contract : 
Provided  always, 'that  in  every  such  contract 
there  shall  be  inserted  a  clause  or  condition 
for  vacating  the  same,  or  for  reentry  either 
into  the  whole  or  such  part  or  parts  as  rmtfht 
thought  fit  of  the  lands  or  grounds,  messua^ 
or  messuages,  buildings  aud  premises  thg;em 
comprised  and  agreed  to  be  let,  as  shall  not  be 
built  upon,  altered  or  permanently  improved 
aud  completed  in  the  manner  therein  to  be 
stipulate^  wiUiin  a  time  to  be  therein  ap- 
pomted  for  that  purpose,  and  also  a  clause  or 
condition  that  the  person  or  persons  to  whom 
or  to  whose  nommee  or  nominees  any  such 
lease  or  leases  ought  to  be  granted  pursuant  to 
any  contract,  shaol  accept  the  same  and  exe- 
cute a  counterpart  or  counterparts  ther^f, 
within  a  time  to  be  therein  declared,  and  pay 
the  reasonable  cluurges  of  preparing  and  ext- 1 


catiBg  tiie  same  upon  the  execution  theresf, 
or  that  in  default  tliereof  reapeetivety  tnch 
contract  shall  be  yoid. 

20.  OoAtmcts  may  be  aurfcndered,  altered 
or  explained. 

21.  New  leasee  may  be  granted  of  premim 
on  recovery  of  possession,  under  n  oondicion 
of  reentry* 

RemefHei  agnimt  Leueea, 

22.  That  all  and  every  the  persons  and  per- 
son, bodies  politic  and  oorporatCi^  his»  iier,  or 
their  heirs,  successors,  executors,  administra- 
tors and  assigns,  to  vichom  any  manors,  oms- 
suages,  lands,  tenements  or  hereditamfints^ 
corporeal  or  incorporeal,  or  any  PAfta  or 
shares  thereof  respectively  compriaed  in  any 
contract  or  contracts^  lease  or  leasesi  to  be 
granted,  ratified  or  confirmed  under  the  an- 
thority  of  this  act,  shall  come,  descend,  re- 
main or  revert,  shall  and  may  have  and  main* 
tain  an  action  or  actiona  of  debt,  and  every  and 
all  other  the  remedy  and  remedies,  both  in  law 
and  equity,  for  recovery  of  the  rent  or  rents  to 
accrue  from  time  to  time,  for  or  in  respect  of 
the  demised  premises,  and  for  any  brcwrh  or 
non-performance  of  the  respective  covenanta,. 
provisions,  conditions  and  agreements,  which 
shall  or  may  be  contiuned  in  any  such  contract 
or  contracts,  lease  or  leases,  affainst  the  per* 
.son  or  persons  accepting  or  taS^ing  any  such 
contract  or  contract^,  or  against  the  lessee  or 
respective  lessees,  his,  her,  or  their  heirs,  exe- 
cutors, administrators  and  assigns,  as  fully  and 
efifectually  as  the  ffrantor  or  grantors,  entitled 
to  receive  and  taKC  the  rents  and  profit*  of 
such  manors,  messuages,  lands,  tenements,  or 
other  hereditaments,  at  the  time  or  respectite 
times  of  the  making  or  granting  of  any  such 
contract  or  contracts,  leaee  or  leases,  could  or 
might  have  had  if  he,  she,  or  they  had  lived,  or 
as  any  landlord  or  lessor  can  er  may  have  by 
any  law,  statute  or  custom  whatsoever. 

BeMtricthn  of  Powerg  ofAot. 

23.  That  nothing  in  this  act  contained  sbaR 
be  construed  or  taken  to  alter  or  annul  any 
power,  provision,  covenant  or  condition  men' 
tioned  or  inserted  in  any  deed,  will,  or  odttr 
instrument,  whereby  any  manors,  mesenages, 
lands,  teneraenta  or  odier  hereditamentB,  cor- 
poreal or  incorporeal,  have  been  or  shaD  or 
may  be  granted,  leased,  conveyed,  settled^  m- 

{ pointed  or  devised,  and  it  shall  and  may  be 
awful*  for  any  person  or  persons,  bodies  poKlie 
or  corporate,  oy  whom  any  estates  for  life  or 
for  any  terra  of  years  shall  or  may  hereafter  be* 
granted,  leased,  conveyed,  settled,  appomied 
or  devised  in  the  same  deed,  instrnment  or 
will,  by  which  any  such  estate  or  estates  skaB 
be  granted,  leased,  conveyed,  settled,  ap* 
pointed  or  devised,  but  not  otherwise,  except- 
It  be  by  a  codicil  or  codicils  to  a  last  will  to  re* 
strict  or  vary  any  or  all  of  the  powers  or  an* 
thorities  given  or  conferred  by  tins  act ;  any 
thing  herein  contained  to  the  contrary  thereof 
notwithstanding. 

24.  This  act  not  to  extend  to  Scotland. 

26.  This  act  may  be  altered  or  repealed  tha 
session. 


item  BUU  in  PwrUammii. — Seltcimi/rom  CorreBpandtMee. 
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This  is  iotituled  "  A  Bill  to  amend  an  Act 
potted  io  tke  third  year  of  biaproBeDi  Majeely, 
intituled,  **  An  Act  for  shortening  the  Time 
reqmred  in  claims  of  diodui  DectmamR,  or 
Exemption  from  or  Discharge  of  Tith«s." 

the  preamble  recites,  that  by  the  2  &  3  W.  4, 
c.  lUO,  certain  provisions  were  made^  limiting 
the  period  withih  which  in  cases  of  claims  of 
ft  tMdiud^mandi,  the  payment  or  render  of 
•Qch  MMfay,  and  in  cose*  of  datm  of  or  to  any 
exemption  from,  or  discharge  of  tithes,  by 
cooipotition  real,  or  otherwise,  the  enjoyment 
of  Um  land  wtthout  payment  or  render  of  tithes 
or  money,  or  other  matter  ih  lieu  thereof, 
should  be  shown  lo  have  taken  place :  and 
Ihat  by  the  same  Act  nothing  therdn  eontuned 
should  be  prejudicial  or  available  to  or  for 
any  ^inliff  or  defendant  in  any  suit  or  aotion  re- 
lative to  any  of  the  matteni  therein  mentioned 
then  commenced,  or  which  might  be  thereafter 
commenced  during  the  then  session  of  parlia- 
ment, or  within  one  year  from  the  end  thereof. 

Since  the  passing  of  that  act  a  great  num- 
ber of  suits  have  been  instituted  for  the  reco- 
v&j  of  tithes,  under  the  apprehension  that  the 
plaintiffs  would  be  precluded  from  recovering 
the  tithes  to  which  they  ckum  to  be  entitled, 
nnless  they  prosecuted  their  dairas  within  the 
periods  limited  by  the  said  act. 

It  being  deemed  advisable  to  enable  the 

defendants  in  such  suits  to  cause  all  further 

proceedings  to  be  suspended  until  the  end  of 

the  next  session  of  parliament  upon  the  terms 

heeeioafter  expressed,  k  is  proposed  to  be 

enacted  as  follows ; 

1.  That  after  the  passing  of  this  act,  the 
defendant  or  defendants  in  any  action  or  suit, 
which  may  have  been  commenced  or  instituted 
since  the  passing  of  the  siud  recited  act  for 
the  recovery  of  tithes,  or  for  invalidating 
claims  of  a  modus  decimandi,  or  an  exemption 
from,  or  discharge  of  tithes  for  lands,  in  res- 
pect whereof  no  tithes,  nor  any  composition 
m  lieu  Uiereof,  shall  have  been  actually  renr 
iertA  or  paid  within  the  space  of  sixt]^  years 
previous  to  the  passing  ot  this  act,  with  the 
consent  of  the  plaintiff  or  plaintiffs  in  such 
action  or  suit,  may  pay  the  amount  of  the  costs 
and  expenses  (to  be  taxed  as  between  party 
and  party),  which  may  have  been  incurred  by 
or  on  the  part  of  the  plaintiff  or  pJMntiffs  in 
such  action  or  suit  into  the  Bank  of  England, 
in  the  name  and  with  the  privity  of  the 
Aecoontant  General  of  the  Court  of  Chancery, 
to  the  credit  or  on  account  of  such  action  or 


suit ;  and  in  every  cats  where  such  coats  and 
expenses  shall  be  so  paid  into  Court,  aU  further 

Eroceedings  in  such  action  or  suit  (except  aa 
ereinafter  provided),  shall  be  stayed  anif  bus- 
pen^^  nntu  the  end  of  the  next  session  of 
parlis^fnt. 

2.  That  from  the  onil-of  the  next  session  of 
parUament,  the  plaintiff  or  plaintiffs  in  any 
aqtion  or  suit,  in  which  the  defendant  or 
defendants  shall  have  caused  the  proceedings 
to  be  stayed  or  suspended  under  the  provision 
herein  before  contained,  may  give  notice  to 
the  defendant  or  defendants  of  his,  her,  or 
their  intention  to  proceed  in  such  action  oi 
suit,  and  to  proceed  tiieremth  accordingly  i 
and  then,  ana  in  everr  such  case,  the  daen- 
dant  or  defendants  snail,  immediately  after 
such  notice  sludl  have  been  so  given,  be  entitled 
to  receive  out  of  Court  the  sam  or  sums  vi^ich 
such  defendant  or  defendants  shall  have  previa 
ouaty  paid  into  Court,  on  account  of  the  costs 
of  thepluntiff  or  plaintiffs. 

3.  In-ovided  that  the  phuntiff  or  plaintiffs  in 
any  Mtipn  or  suit,  in  which  the  oefendant  or 
deleq^Rknts  shall  have  prnd  into  Court  tiie  costs 
of  snob  plaintiff  or  pnintiflb  under  the  provk 
sion  hereinbefore  contained,  may  take  the  sum 
or  sun^  which  may  have  been  so  paid  for  such 
costs  out  of  Court  for  hu  or  their  own  use, 
and  Jthen  and  in  every  such  case  all  fnrtiier 
proceedings  in  such  action  or  suit  shall  be  for 
ever  abandoned  and  relinquished. 

4.  That  the  snooessors,  heirs,  executors, 
administrators  or  assigns  of  any  plaintiff  or 
pluotifis,  whose  action,  or  suit  may  be  so 
stayed  or  suspended  as  aforesaid,  may  revive 
ana  proceed  with  sucl  action  or  suit  aJTter  tiie 
end  of 'the  next  session  of  parliament,  or  take 
such  costs  as  aforesaid  out  of  Court,  and  cause 
all  further  proceecfings  to  be  abandoned  and  re« 
linquished,  in  the  same  manner  in  every  res- 
pect as  the  original  plaintiff  or  plaintiffs  might 
or  could  have  done. 

b.  Provided,  that  notwithtanding  the.  provi- 
sion hereinbefore  contained,  any  party  to  any 
action  or  suit  so  suspended,  upon  addudng 
;  sufficient  proof  to  the  satisfaction  of  a  Judge 
of  the  Court  in  which  such  action  or  suit  shall 
havo'been  commenced,  that  tiiere  is  danger  of 
som^  material  evidence  in  support  of  the  right 
or  claim  of  such  party  being  lost,  in  conse*-. 
quence  of  such  suspension,  may  proceed  in 
such  action  or  suit  to  the  extent  of  proving 
such  fact  or  £scts,  the  evidence  respecting 
whidk>,f(|ian  be  so  shewn  as  aforesaid,  to  be  in^ 
danger  of  being  lost  through  such  suspence. 
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No.  LXIL 


Nln¥  RULES. — BILLS  OP  BXCRAIfOB. 

In  answer  to  a  letter  whidot  appeared  in  a 
late  number  of  the  Leg*  Obs*,  p.  261^,  in  which 
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your  correspondent  inquires — ^first^  whether 
under  the  new  Rules  of  Pleading  want  ef  con- 
sideration can  be  pleaded  in  general  terms; 
and  secondly,  if  so,  upon  whom  the  onutpro^ 
handi  is  thrown  ?    I  offer  a  fair  exchange  of 
information  for  the  ideas  of  J.  K.,  or  any  of 
your  friends,  upon  another  point  connected 
with  the  subject  in  question,  to  which  the  late 
Rules  have  {(iven  rise.    As  to  the  first  point, 
thc»,  the  defendant  should  plead  the  want  of 
consideration  in  general  terms;   that  is,  he 
should  traverse  the  fact  of  consideration ;  and 
this  traverse  may  be  upon  the  consideration 
eapre$serf,  or,  indeed,  the  consideration  neces- 
sarily implieii.    See    Stephens  on  Pleading, 
2d  ed.  p.  236,  and  cases  there  cited.    Then,  as 
to  the  second  point,  I  can  favor  J.  K.  with  a 
wsi  prius  decision  bearing  upon  the  question. 
It  was  an  action  on  a  bill,  tned  before  Alder- 
son,  J.  at  Guildhall  Sittings  after  Trinity  term : 
plea,  that  there  was  no  consideration,  conclud- 
ing with  a  verification ;  to  which  the  plaintiff 
replied  that  there  ivas  a  consideration,  setting 
it  ous  in  terms,  and  concluding  to  the  country, 
upon  which  issue  was  ioined.    At  tM  Wal 
the  plaintiff  relied  simply  on  his  bill  of  ex- 
change as  sufficient  evidence ;  but,  says  Alder- 
son,  J.,  you  have  undertaken  in  your  pleading 
to  shew  the  ejsact  nature  of  the  consideration, 
and  the  bill  raises  no  presumption  of  ihat,- 
had  the  pleading  repliedfthe  existence  of  con- 
sideration, the  bill  would  have  been  primd 
/kde  evidence.    The  former  law  then,  as  in 
justice  it  should,  remains  unaltered  as  to  the 
presumption  of  consideration  raised  by  bills 
or  notes. 

The  point  on  which  I  request  enlightment 
is,  whether  the  plea  should  conclude  with  a 
verification,  or  to  the  country.  IVI r.  Chitty,  jun. 
in  his  late  elaborate  work  on  Bills  of  Exchange, 
gives  a  form  of  this  plea,  concluding  with  a 
verification,  and  I  unoerRtand  that  many  prac- 
titioners have  adopted  this  course ;  but  there 
appears  to  be  a  division  of  opinion  in  the  pro- 
fession, and  as  the  plea  contains  no  new  mat- 
ter, (in  some  actions  the  declaration  express- 
ing a  consideration,  and  in  others  it  being  ne- 
cessarily implied,)  and  as  the  issue  is  &reci 
on  an  affirmative  and  negative,  (the  ne^tive 
espretsed,  the  affirmative  sometimes  empmssed, 
sometimes  implied,)  it  is  submitted,  that  in 
every  case  such  plea  may  conclude  to  the 
country ;  and  the  -adoption  of  this  course  in 
pleading,  will  accelerate  justice  and  diminish 
expense.  T.  LJil. 


ship  gave  a  toeek^s  time  (because  the  declanu 
tion  was  delivered  on  the  15th)  to  enable  the 
defendant  (as  his  attorney  stated)  to  get  and 
plead  his  certificate  under  a  fiat  of  bankruptcy^ 
and  thereby  defeat  the  plaintiff.  I  certainly 
think  this  was  not  in  accordance  with  the 
spirit  of  the  rules,  and  trust  to  your  impar- 
tiality for  insertion  hereof. 

JUSTITIA. 


Sir, 


PB0MI8S0ET  NOTE  8TAUP8« 


On  a  recent  occasion  I  referred  to  *'  Brady's 
Summary  of  the  Stamp  Duties,"  page  246,  to 
see  what  was  the  requisite  stamp  on  a  promis- 
sory note,  for  payment  to  the  bearer  or  other- 
wise, at  a  time  exceeding  two  months  after 
date,  for  the  sum  of  70/.,  and  I  found  it  there 
stated,  in  line  17,  that  "exceeding  50/.  and 
not  exceeding  100/.,"  the  stamp  should  be  4#. 
In  order  to  be  quite  sure  of  the  fact,  I  referred 
to  55  G.  3,  c.  184,  Schedule,  Part  1,  where  I 
found  the  stamp  must  be  4s.  6d.  Aa  you  re- 
viewed the  above  work  in  Vol.  7,  p.  369,  you 
perhaps  wHI  publish  this  £sct,  lest  your  ieaaer» 
be  led  astray  by  the  error. 

C.H. 


SUPERIOR  COURTS. 


ftorlr  C|)an»Ilor'ir  Court. 

SPKCIALTT  CREDITOR. — SURBTT  IN  A  BOND. 

fFhere  two  bonds  are  estecuted  to  secure  a 
debt,  the  first  by  the  principal  debtor,  the 
second  by  a  third  person  as  turety,  the 
surety,  on  paying  the  latter  bond  and 
taking  an  assignment  of  the  first  from  ike 
obligee,  is  enlttled  to  stand  as  a  speemUf 
creditor  against  the  estate  of  the  printfp^l 
debtor,  although,  \fhehad  been  a  c^-Mi- 
gor  in  the  same  bond,  and  paid  it,  hewotdd 
be  only  a  simple  contract  creditor. 

This  was  an  appeal  from  a  decree  of  tilie 
Master  ^f  the  Rous,  and  was  argued  at  conn- 
derable  length  at  Lincoln's  Inn  Hall  in  tiie 


NEW  RULES.— TIME  TO  PLEAD. 

Sir, 
I  have  always  understood  that  one  of  the 
principal,  and  indeed  most  influential  objects 
of  the  rules  and  changes  made  in  the  practice, 
was  that  of  affording  to  plaintiffs  greater  faci- 
lity and  expedition  in  the  recovery  of  their 
debts.  I  was  much  surprised  to  find  that  this 
was  not  acted  up  to  on  Saturday  kst,  on 
going  before  Mr..  Baron  iJo/^nc/,  on  a  sunfmons 
for  time  to  plead  in  an  action  on  a  bill  under 
20/.,  near  five  months  over  due,  when  his  Lord- 


Easter  sittings.  The  following  summary  of 
the  Lord  Chancellor^  judgment,  pronounced 
on  the  first  day  of  Easter  term,  comprises  as 
many  of  the  facts  and  arguments  in  the  case  as 
are  necessary  to  shew  the  grounds  of  his  Lord* 
ship's  judgment,  which  goes  farther  than  any 
of  the  former  cases  on  the  subject. 

The  L*ird  Chancellor. ^-The  question  in  this 
appeal  was,  whether  the  personal  representa- 
tives of  a  Mr.  Whalley  were  entitled  to  stand 
as  specialty  creditors  agiunst  the  estate  of  a 
Mr.  Richard  Sbaw,  an  obligor  in  a  bond  exe- 
cuted by  him  in  the  year  1812.    For  the  pay- 
ment of  the  debt  secured  by  that  bond  Mr. 
Whalley  became    surety,  together  with  Mr. 
Harrv  Shaw,  in  a  bond  dated  in  1816.  In  1830, 
the  debt  for  which  the  latter  bond  was  given 
was  paid  off  by  Mr.  Whalley,  who  thereupon 
got  up  his  own  bond,  and  also  took  from  the 
obligee  in  the  bond  of  1812,  an  assignment  of 
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tK«t  bond.  It  wan  in  respect  of  that  assigned 
bond  Uiat  the  representatives  of  Mr.  Wbtuley, 
who  is  since  dead,  claimed  to  be  entitled  as 
specialty  creditors  against  the  estate  of  the  ori- 
ginal debtor,  Mr.  Richard  Shaw.  TheMaster  of 
the  RoUtf  before  whom  the  case  was  originally 
argued,  relying  on  the  authority  of  the  case  of 
C»pie  v,MMleton\  decided  that  the  payment  of 
the  original  debt  by  the  surety  did  not  give  him  a 
right  to  avail  himself  of  the  bond  which  he  so 
satisfied,  and  his  Honor  disallowed  the  claim. 
With  the  principle  laid  down  in  the  case  of 
Copt*  V.  Middletonj  his  Lordship  said  that  he 
perfectlv  agreed ;  and  then,  taking  notice  of  the 
facts  or  that  case,  and  of  those  other  cases 
bearing  on  the  subject  and  cited  in  that  case, 
his  Lordship  said,  that  though  they  differed  ap- 
parently, yet  read  together,  they  justified  the 
principle  laid  down.  It  was  true,  generally, 
that  a  surety  paying  a  debt,  was  entiued  to  all 
the  remedies  which  the  creditors  had  against 
the  original  debtor ;  but  that  rule  was  not  with- 
out exception ;  for  it  did  not  apply  to  the  case 
of  a  bona,  such  as  was  in  question  in  the  case 
of  Cnpie  y,  Middleton ;  for  the  moment  the 
debt  was  paid,  the  bond  ceased  to  have  any 
legal  operation,  the  original  debtor  had  no 
longer  any  remedy  against  any  person  upon  the 
bond,  ana  the  surety,  Triio  had  a  right  to  stand 
in  Uie  creditor's  place,  could  have  no  more  fa- 
vour than  that  creditor  had  at  the  time  when 
the  party  took  his  place.  He  could  not  there- 
fore claim  as  specialty  creditor  against  the 
prindpal  debtor,  although  he  would  have  a 
right  of  action  in  an  indeSitaius  auumpsit,  that 
ia,  he  would  be  in  the  situation  of  any  other 
simple  contract  creditor.  But  there  was  an- 
other operation  of  the  same  rule,  which  was 
illustrated  in  the  case  of  a  surety  for  the  pay- 
ment of  a  debt  secured  by  mortgage.  There 
the  creditor,  paying  off  the  debt,  could  compel 
an  assignment  of  the  mortgage,  because  the 
satisfiaction  of  the  debt  did  not  extinguish  the 
aeenrity,  which,  on  the  contrary,  remained  in 
I^al  operation  till  the  mortgage  was  re-con- 
veyed. The  representatives  of  Mr.  Whalley 
were  in  this  latter  situation.  The  bond  of  1812 
was  not  extinguished  by  the  payment  of  the 
debt  due  on  the  bond  ot  1816,  and  that  bond 
having  been  duly  assigned,  the  representatives 
of  Mr.  Whalley  were  entitled  under  that  as- 
signment, to  stand  as  specialty  creditors 
against  the  estate  of  the  principal  oebtor.  His 
lA>rddiip  therefore  reversed  the  decree  of  the 
Master  ^  the  Roiie  in  this  respect. 

Hodrson  v.  ShaWt  at  Westminster,  April 
15th,  1834. 

Hinif  jf  JBtncfi  ^mttfce  Canrt 

UNIFORMITT    OF    PR0CB88    ACT. — TIME    FOR 
DBCLARINO. — COSTS   OF   DECLARATION. 

'  TheplMntfff  ought  not  to  declare  on  a  writ 
oj  summons  until  the  ninth  day. 

On  cause  being  shewn  against  a  rule  nm  for 
setting  aside  a  declaration  and  notice  thereof, 

•  1  Tor.  &  Rus.  224. 


on  the  ground  of  irregularity,  it  appeared  that 
the  irregularity  complained  of  was  that  the 
plaintiff  declared  too  soon^  and  after  the  action 
was  settl/ed^  The  action  was  commenced  by 
writ  oi^  summons,  which  was  served  on  the  1st 
of  November,  and  the  plaintiff  declared  de  bene 
^sie  OR  the  7th.  In  the  course  of  that  day 
the  sum  claimed  by  the  plaintiff,  widi  the 
amount  of  costs  indorsed  on  the  writ,  was  paid 
by  the  defendant ;  but  notice  was  given  on  the 
8th,  of  taxing  the  costs  of  the  declaration. 
The  defendant  contended  that  the  plaintiff  had 
no  right  to  those  costs.  The  plaintiff,  how- 
ever, submitted  that  he  was  entitled  to  them, 
as  although  the  defendant  was  not  obliged  to 
appear  before  the  eighth  day,  the  plaintiff  had 
a  right  to  declare  de  bene  esse,  according  to 
the  directions  of  the  Rule  10  Reg.  Gen.  1\  T. 
1  W.  4,  which  ordered,  "  that  no  declaration 
de  bene  esse  shall  be  delivered  until  the  ex-' 
piratiou  of  six  days  from  the  service  of  the 
process,  in  the  case  of  process  which  is  not 
bailable,  or  until  the  expiration  of  six  days 
from  X\^  time  of  the  arrest,  in  case  of  bailable 
process,  and  such  six  days  shall  be  reckoned 
inclusive  of  the  day  of  such  service  or  arrest." 
The  plaintiff  did  not,  in  the  present  case,  de- 
clare until  the  seventh  day.  His  proceeding 
therefore^was  quite  regular. 

In  support  of  the  nOe,  it  was  nrged  that  the 
plaintiff  had  no  right  to  declare  de  bene  ense 
on  serviceable  process,  since  the  passing  of  the 
Uniformity  of  Process  Act.  The  form  of 
summons,  by  which  writ  this  action  was  com- 
menced, required  the  defendant,  within  eight 
days  after  the  service  of  the  writ,  inclusive  of 
the  day  ot  such  service,  to  appear;  conse- 
quently the  plaintiff  had  no  right  to  proceed 
until  after  the  eighth  day,  that  was  at  the 
earliest  on  the  nmth,  as  the  summons  was 
served  on  the  first.  Haring  declared  on  the 
seventh,  he  was  not  entitled  to  his  costs  of  the 
declaration. 

Parke^  J.  (having  referred  to  Master  Good^ 
rich)  was  of  opinion  that  the  plaintiff  had  no 
right  to  declare  before  the  expiration  of  the 
eight  dayji,  and  therefore  he  is  not  entitled  to 
the  costs  of  the  declaration. 

Rule  absolntSk— f7«A  v.  Palmer,  H.  T,  1834. 
K>  B.  P.  C« 


AFFIDAVIT.     ADDITION   OF  DXPOIfBNT. 

fFhat  is  a  suMcient  complinnee  with  I  Rer* 
Gen.  M.  1\2  fF.  4,  §  5,  as  to  the  addition 
of  a  deponent. 

Cause  was  shewn  against  a  rule  which  had 
been  obtained  in  this  case  for  a  new  trial.  An 
objection  was  made  to  the  mode  in  which  the 
amdarit,  on  which  the  motion  had  been  made, 
described  the  deponent.  The  deponent  there 
described  himself  as  "  late  clerk  to,"  &c. 
This,  it  was  submitted,  was  not  a  sufficient 
compliance  with  the  directions  of  1  Reg.  Qen. 
H.  T.  2  W.  4,  §  5,  which  reauired  that "  the 
addition  of  ev«xy  person  making-  an  affidarit 
shall  be  inserted  therein."  The  description 
here  was  merely  what  the  deponent  had  been, 
and  therefore  not  within  the  meaning  of  the 
rule. 
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Parke,  J.,  thoun^ht'tlie  deaciiptionauffieieiit. 

Cause  was  then  shewn  on  the  meritSy  and 
the  matter  was  ultimately  referred  to  a  bar- 
rister.^Rule  accordingly. 

Simpion  v.  Drummond,  H.  T.  1834  K.  B. 
P.  C. 


IMTBRPLBAOSR  ACT. — T«8TB    OF  Ff.  FA.- 
LATION.     3  &  4  W.  4,  C.  67. 

How  wriii  ^f  extcuiwn  may  he  ieettd^  since 
the  passing'  o/the3^4  fr.  4,  c.  67,  §  2. 

In  this  case  a  rule  was  obtained  by  the 
sheriff,  under  the  I  &  2  W.  4,  c.  58,  §  6,  (the 
Interpleader  Act)  requiring  an  execution 
creditor,  and  a  claimant  on  the  property 
seized  under  a  Jl.  fa,  to  appear  before  the 
Coiut  to  state  their  respective  claims,  and 
abide  its  order.  In  Michielmas  vacation  the 
defendant  died,  and  judgment  was  imme- 
diately signed  on  a  warrant  of  attorney,  given 
by  him.  The  fi.fa,  was  tested  on  the  last  day 
of  Michaelmas  Term.  The  sheriff  made  a  levy 
on  the  goods  of  the  defendant  iMlier  this 
Ji.ra. 

On  the  part  of  the  claimant  it  was  contended 
that  the  execution  creditor  had  no  right  to 
issue  a^./n.  after  the  death  of  the  .defendant, 
tested  m  his  life  time,  as  it  is  required  by  the 
3  &  4  VV.  4,  c.  67,  $  2,  that  all  writs  of  ex- 
ecution  should  be  tested  on  the  day  on  which 
they  issue. 

Parke,  J. — ^The  act  of  pfffliament  provides 
that  "  all  writs  of  execution  ma^  be  tested  on 
the  day  on  which  the  same  are  issued  :"uot  that 
they  must  be  tested  on  that  day  <  nor  how  long 
before  they  may  be  tested.  The  execution 
creditor  has  therefore  a  right  to  avail  himself 
of  his  common  law  right. 

The  rule  was  afterwards  disposed  of  on  cer- 
tain terms  agreed  on  between  the  parties. 

BrachiT  v.  Pond,  H.  T.  18;i4.  K.  B.  P.  C. 


PATMBNT  OF  VONBT  INTO  COURT.' 

•—BAIL, 


mo^ 


The  Court  will  net  interfere,  where 
n^  has  been  paid  intft  the  kends  af  the 
sheriff  in  lieu  o/.  hail,  whiek  he  has  not 
paid  into  Court.  " 

On  application  for  a  rule  to  shew  cause  why 
the  jnoney  paid  hito  the  hands  of  the  sheriff  in 
lieu  of  bail  should  not  be  paid  out  of  Court  to 
the  defendant,  it  appeared  that  th|i  sheriff  had 
arrested  the  defendant,  and  the  latter,  instead 
of  executing  a  bail  bond,  paid  the  amount 
claimed  by  the  plaintiff  into  the  nauds  of  the 
sheriff,  together  with  10/.  for  costs,  pursuant 
to  the  43  G.  3.  The  sheriff,  however,  did 
not  pay  this  money  into  Court,  nor  had  he 
returned  the  writ;  for  the  plaintiff  had  not 
vet  ruled  him  so  to  do.  The  defendant,  there, 
tore,  was  placed  in  a  difficulty,  as  the  plaintiff 
was  not  proceeding. 

l\ntnton,  J. — ^The  Court  capaot  interfere  to 
give  the  defendant  this  money  out  of  Court 
until  the  sheriff  has  pud  it  in.  When  he  has 
done  so,  then  you  can  applv  to  have  it  out. 
You  must  therefore  compel  nim  to  return  the 


writ,  and  also  to  pay  the  money  into  Comt, 
and  then  you  may  applj  to  have  it  out.  The 
rule  cannot  be  granted  m  the  present  fonn. 

Rule  refuMd.— AaiM  v.  James,  £.  T.  1831. 
K.  B.  P*  C. 
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AKKKDHniTS    IN  VSB   BII/L   VOB    ALTBBIKG 
THX    LAW   OF   WILLS. 

The  following  amendmentB  have  been 
made  in  this  Bill : 

Tlie  reetriction  of  making  Willa  by  per- 
sons under  tiie  age  of  twenty-one,  is  con- 
fined to  the  disposition  of  real  estates. 

The  clause  as  to  the  attestation  of  all 
Wills  by  two  witnesses,  now  requires  that 
the  witnesses  should  be  present  at  one  and 
the  same  time. 

The  following  words  are  added  in  the 
clause  for  reviving  Revoked  Wills  :  "and 
whenanyWillor  Codicil  which  shall  be  partly 
revoked  and  afterwards  wholly  revoked 
ahall  be  revived,  such  revival  shall  not  ex- 
tend to  so  much  thereof  as  shall  have  been 
revoked  before  the  revocation  of  the  whole 
thereof,  unless  an  intention  to  the  contrary 
shall  be  shewn.'* 

The  23d,  24th,  and  25th,  sections  of  the 
former  Bill,  relating  to  Witnesses  who  have 
refused  to  receive  their  Legacies  under  the 
Will,  are  omitted  inthe  amended  Bill. 

The  clauses  from  44  to  46  inclusive,  re- 
garding the  Jurisdiction  of  Courts  of  Equity, 
are  dso  expunged.  So  also  are  47  and  48 
relating  to  Pirobates,  and  49  to  56  inclusive, 
which  related  to  Executors  and  Adminis- 
trators. 


ALLOWANCE    OF   SPOILED   STAMPS. 

In  the  BiU  just  brought  in  to  repeal  the 
Staimp  Duties  on  Almanacks  and  Directories, 
there  is  «  clause  granting  relief  to  persons 
who  have  neglected  to  send  their  stamped 
parchment  and  paper  rendered  useless  by  a 
change  of  dies,  provided  the  application  to 
exdumge  or  re*stamp  the  same  be  made  to 
the  commissioners  within  eix  months  from 
the  pasong  of  the  act. 


ANSWERS  TO  QUERIBS. 


QBNBEAL  TURNPIKE   ACT. 

This  Bill  relates  only  to   the  weights 
to  be  carried  upon  waggons  with  springs. 


OAaAIBBS     ACT   AUNSMBNT  BILL. 

The  objeet  of  tbis  second  Bill  (see  Ana- 
lysis of  the  first  at  p.  201),  is  to  extend 
the  Carriers*  Act  to  the  owners  of  steam 
and  other  vessels. 


9U!b  of  MJoMtttts  xnlr  Ceiuint. 

f  XPIRATION  OF  TBNANCT.      P.  159. 

If  the  tenant's  term  expired  on  the  10th, 
the  error  committed  by  the  landlord  in  the 
receipt  would  not  affect  it.  Though  the  te*. 
nsnt  did  not  object  to  the  receipt,  I  con- 
ceive that  he  is  at  liberty  to  do  so  now,  and 
rebut  the  prima /aeie  emdence  which  the  re- 
ceipt raises,  that  his  tenancy  expired  -on  that 
day ;  for  a  tenant  upon  whom  notice  to  quit 
is  served,  without  his  objectinfif  to  it,  may  re- 
but the  presumption  that  it  is  right,  Oahappfe 
d.  Green  v.  Coperes,  4  T.  R.  360;  Doe  d. 
Mathewson  v.  W^righiman^  4  Esp.  7. 

Ob8ertator« 


•lORTfMOB  INTERBST.      P.  160. 

By  the  words  of  the  first  part  of  the  proviso, 
the  mttftgagee  was  to  have  a  power  of  sale  upon 
default  of  payment  of  the  interest  during  the 
term  of  five  years  There  has  been  such  de/uuU, 
and  therefore  power  of  sale  without  notice  is 
given  in  this  case.  By  the  rest  of  the  proviso, 
the  mortgagee  was  to  have  power  to  sell  after 
the  expiration  of  the  term  of  five  years,  upon 
giving  twelve  months  notice ;  or  if  after  the 
nve  years  interest  should  be  in  arrear  for  more 
than  twelve  months,  the  mortgagee  was  to 
have  power  to  sell  without  giving  any  notice. 
It  may  be  worthy  of  remark,  that  the  mort- 
gagee in  this  case,  as  donee  of  the  power, 
cannot  {Murchase.  Downes  v.  Graeehrook,  3 
Meriv.  200.  Obsbrtatob. 


UABIUTT  of  real  BSTATB  AND  DETI8BB. 

P.  160. 

The  payments  by  the  son  were  gratoitous. 
The  real  estate  is  not  liable  to  the  debt,  under 
the  circumstances  stated,  unless  the  son  died 
since  the  late  act  for  rendering  the  real  estate 
of  deeemed  persons  liable  to  the  pavment  of 
simple  contract  debts.  I  am  inclined  to  think 
there  was  a  sufficient  moral  obtigation  to  form 
a  consideration  for  the  son's  making  the 
debt  his  own  by  his  conduct,  (which  mirht  be 
construed  into  a  legal  promise,)  see  2  BUi. 
Com.  by  Lee,  Cov.  and  Ry.  445,  Mr.  Chris- 
tian's not^  It  therefore  seems  to  me,  that  it 
is  probable  the  real  estate  is  liable  if  the  son 
died  sinc%  tiie  above  act  came  into  operation ; 
and  idso,  that  if  the  mother  recognized  her 
liability  to  pay  the  debt,  an  action  may  be 
sustained  against  her.  If  the  son  was  execu- 
tor or  administrator  of  B.,  his  payments,  if 
made  within  six  years,  took  the  debt  out  of  the 
statute  of  limitations,  and  ji.  has  a  remedy 
as^ainst  the  personal  property  of  B.  in  the 
hands  of  his  personal  representative.  Query, 
whether  th^.  jiromise  of  the  son  and  mother 
would  be  within  the  4th  section  of  the  statute 
of  frauds.  It  may  be  contended  they  are  not 
promises  to  pay  tiie  debt  of  another,  there 
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beiDj^  no  subsisting  debt,  and  the  considera- 
tion being  new,  viz.  the  moral  obligatloa  to 
pay  B,'s  debts,  having  his  property. 

Observatob. 


oowBR.  p.  223. 
Nothing  can  be  clearer  than  the  6th  section 
of  the  Dower  Act  on  the  query  raised  by 
"  Clericus."  Bv  that  section  it  is  enacted, 
**  that  a  widow  snail  not  be  entitled  to  dower 
out  of  any  land  of  her  husband,  when  in  the 
deed  by  which  such  land  was  conveyed  to  him, 
or  by  any  deed  executed  by  him,  it  shall  be 
declared  tnat  his  widow  shall  not  be  entitled  to 
dower  out  of  inch  land."  Therefore  the 
vddow  wUl  be  barred  by  a  declaration^  although 
she  is  not  a  party  to  the  deed. 

S.W. 


CnmmonftafD. 

SPECIAL  BAILIFF.      P.  78,  143,  &  175. 

I  am  surprised  your  correspondent  J.  V.  W. 
should  state  the  sheriff  is  responsible  for  the 
acts  of  a  isp^(;ia/ bailiff.  It  has  Deendofddedin 
a  cause  tried  at  the  last  Sussex  Assises,  in 
Dui^ord  V.  Broadwood  and  others^  *'  that  nei- 
ther the  sheriff  nor  his  county  clerk  is  respon- 
sible ;  and  in  that  case  a  verdict  was,  by  the 
direction  of  the  Judge,  returned  in  favour  of 
the  sheriff  and  county  clerk,  but  against  the 
three  special  bailiffs,  for  a  trespass."  The 
under  sheriff  has  power  to  appoint  special 
bailiffs;  Dalton,  103;  Keilway,  86;  and  the 
pluntiff  or  his  attorney  can  do  the  same  by 
indemnifying  the  sheriff,  2  Bl.  Rep.  952; 
HnmiUon  v.  Dalziel,  4  T.  R.  129 ;  Tidd.  93 ; 
Dalton,  185,  187.  A  bailiff  is  a  servant  of  the 
law,  and  by  consequence  a  servant  qf  the  party 
at  whose  suit  he  is  to  distrain  the  goods  of  any  ; 
and  if  he  take  an  unreasonable  distress,  an 
action  lies  against  him,  14  Ed.  3,  c.  9.  A  spe- 
cial bailiff  need  not  take  an  oath  to  execute 
his  office  faithfully,  27  Eliz.  Cromp.  76; 
because  the jplaintiff or  his  attorn^  is  answerable 
for  him.  opecial  bailifb  are  often  mentioned 
in  ancient  law  books,  as  in  Co.  9,  69;  Br. 
Monstrance  des  Fatts,  117;  8  Ed.  4,  14.  21 
H.  7»  37»  &c.  {  and  they  seem  to  be  the  more 
allowed,  for  that  they  many  times  may  and  do 
execute  the  King's  process,  where  such  re- 
gular bailiffs  as  are  known  cannot.  By  11  H.7> 
c.  15,  the  county  clerk  is  to  make  precepts  to 
the  bailiffs  of  the  hundred,  for  him  to  summon 
or  attach  the  defendant;  and  refusing  to  do  his 
duty,  he  shall  forfeit  40#.  befne  justices ; 
Finch.  1 16,  3 ;  Lev.  203 ;  Lut.  1413 ;  and  he 
must  remove  the  goods,  or  he  is  a  trespasser 
and  liable  to  an  action.  Reed  v.  Harrison, 
2  W.  B.  1218.  The  sheriff  therefore  is  not 
responsible  to  the  defendant  for  the  acts  of 
special  bailiffs.  And  I  wish  I  could  see  the 
county  court  made  of  record  and  extended  to 
10/.,  with  a  barrister  of  five  years  standing 
presiding  as  judge,  and  there  would  be  no 
need  of  the  Chancellor's  Local  flourts.  But 
at  present  the  warrants  from  'the  County 
Ck>urt  are  improperly,  or  unexecuted,  or  the 
cause  or  plunt  removed  to  the  Superior  Court 
without  security ;  as  by  12  0.  1,  c.  29,  §  1, 


the  jplaintiff  may  appear  for  defendant 
Stat,  m  all  Coorti  of  mferior  jurisdiction. 

Attobnatos 


QUERIES. 


LBOACT  DUTY. 

A  testator  holds  a  promissory  note  for  SOOL 
from  B,,  and  by  his  will  forgives  B,  the  debc« 
^.  is  a  stranger  in  blood,  and  refuses  to  pay 
the  executor  of  the  testator,  the  legacy  duty 
due  on  the  500/.  Can  the  Legacy  D^ty  Office 
compel  the  executor  to  pay  the  duty?  aad  if  ao, 
can  he  make  B,  refund  ?  If  not,  out  of  what 
fund  is  the  executor  to  advance  the  moner  ^ 

S.W. 

Cflmnurti  Extn. 

VBSTBY   CLBBK. 

The  inhabitants  of  a  parish  in  the  ciCy  of 
London  have  adopted  an  act  of  the  69th  6eo. 
3,  c.  12,  empowering  them  to  establish  a  sriect 
vestry.  With  whom  does  the  election  of  vestry 
clerk  now  rest,  the  old  or  the  select  Testry  ? 
or  will  they  all  be  entitled  to  vote? 

B.  G.  A. 

9rxctict. 

CONVICTIONS  UNOBB  THB  OAMB  LAWS. 

In  1827^.  and  B.,  without  certificates,  went 
out  one  dap  shooting,  and  were  informed 
against  A,  was  summoned,  convicted,  and 
paid  a  mitigated  penalty.  B.  was  a  lodger, 
and  was  not  personally  served  with  a  snna- 
mons,  but  has  been  informed  that  the  Jus- 
tices proceeded  ex  parte,  and  convicted  him  in 
the  full  penalty.  B.  left  that  part  of  the  coon* 
try  before  the  conviction,  whicn  has  never  been 
enforced.  He  has  now  returned.  Do  the 
cases  of  Peshail  v.  Layton,  2  T.  R:  712,  aad 
Rex  V.  Bleasdale,  4  T.  R.  809,  a^ply  to  eases 
of  this  nature  since  the  act  whidk  reqaiies 
parties  to  take  out  certificates  j  and,  8ecoadly» 
Can  B,,  after  the  lapse  of  six  years^  be  forced 
to  pay  the  penalty.  A.  Z. 

IHE  EDITOR'S  LETTER  BOX. 

We  believe  that  the  cases  in  ChaneciT 
mentioned  by  R.  K.,  have  not  been  reported 
except  in  the  Legal  Observer. 

We  shall  attend  to  the  suggestioB  of  W.,  in 
regard  to  the  Central  Criminid  Court,  aa  sooa 
as  we  have  obtuned  a  copy  of  the  act.  One 
of  the  fifteen  Judges,  we  understand,  will 
always  form  part  of  the  Court ;  but  we  do  not 
understand  tnat  any  new  Ju^ge  will  be  m^ 
pointed. 

We  are  obliged  by  the  report  of  a  ease  in 
the  Vice  Chancellor's  Court. 

The  Queries  and  Answers  of  S.  T.  B. ; 
"Student?"  £.  D.O.;  "Qvisj"  J.G.B.| 
H.  I. ;  "  Mancuniensis ;"  C. ;  J.  J.  A.  C. ; 
L.;  W.W.I  B.  S.  H.  L;  and <« JostiCia,'' 
have  been  received. 

We  are  obliged  by  the  cony  of  a  pedtioB 
against  the  Imprisonment  for  Debt  Bill.  This 
petition  does  not  appear  to  have  been  prtnlcd. 


9l?bt  iUgiil  4^h^evi^tv. 
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Pertiaety  et  nescire  malom  eft,  agltamus. 


HORAT. 


THE  REPORT  OF  THE  SELECT  COM- 
MITTEE ON  MR.  HARVEY'S  CASE. 


Ws  have  already  given  a  good  share  of 
attention  to  the  case  of  Mr.  Daniel  Whittle 
Harvey,  and  he  and  his  friends  will  do  us 
the  justioe  to  say,  that  we  have  taken  no 
part  agunst  him.  We  endeavoured,  some 
time  ago,*  to  lay  before  our  readers  a  fieur 
account  of  the  dbarges  against  him  and  the 
evidence  by  which  they  were  supported ; 
and  considering  his  position  in  some  re- 
spects a  difficult  one,  we  have  been  anxious 
to  believe  him  innocent.  Thb  was  our 
feeling  so  long  as  he  treated  his  alleged 
grievance  as  a  strictly  professional  one ;  but 
the  moment  that  he  chose  to  appeal  to 
another  tribunal,  and  thus  to  array  the 
public  against  the  profession,  our  sympathy 
for  his  supposed  sufferings  was  necessarily 
diminished.  This  may  perhaps  at  first  ap- 
pear to  shew  our  own  narrow-mindedness ; 
but  a  slight  examination  of  the  state  of  the 
case  will  prove,  we  think,  that  we  have 
good  grounds,  in  the  step  which  Mr.  Harvey 
DBB  taken,  for  upholding  the  opinion  of  the 
Benchers,  in  opposition  to  the  report  of  a 
conunittee  of  party  politicians. 

Mr.  Harvey,  it  must  we  think  be  ad- 
mitted, in  entering  into  his  profession,  sub- 
scribed to  the  rules  by  which  it  was 
governed,  and  in  becoming  a  candidate  for 
the  bar  tacitly  acknowledged  the  authority 
established  to  call  him  to  that  digree. 
What  then  was  the  step  which  he  took  to 
obtain  this  rank  in  hu  profession?  We 
shall  prefer  stating  this  from  the  Report  of 

•  See  7  L.  O.  209,  309. 

KO.  CCXXZ. 


the  Select  Committee  of  the  House  of 
Commons  appointed  to  report  on  this  case. 

"  It  vppewn  that  Mr.  Haryejr*  on  the  7th 

November,  1810,  was  admitted  a  member  of 
the  Inner  Temple  upon  the  production  of  the 
requisite  certificate,  signed  by  two  respectable 
persons  of  the  legal  profession,  conformable  to 
the  following  relations, — viz.,  '  That  before 
any  person  be  admitted  a  member  of  the 
Inner  Temple,  his  age,  residence,  and  con- 
dition In  life,  be  stated  in  writing  to  the 
steward  or  under-treasurer  of  the  society, 
together  with  a  reference  to  some  respectable 
person  or  persons,  that  inc^uiry  may  be  made 
into  his  character  and  situation.' 

"  That  in  compliance  with  the  rules  of  the 
society  respecting  attomies,  he  caused  his 
name  to  be  struck  from  the  roll  of  attomies, 
in  the  year  1819,  being  two  years  previous 
to  his  application  to  be  called  to  the  bar. 

"  That  in  November,  1821,  having  per- 
fected his  title  to  be  called  by  conforming  to 
the  rules  and  regulations  of  the  inn,  he  was 
for  the  first  time  apprised  that  the  above  two 
causes  required  '  to  be  explained '  before  he 
could  be  called  to  the  bar. 

"  That  a  time  was  appointed  for  that  pur- 
pose, when,  after  the  explanation  had  Been 
given,  a  communication  was  made  by  letter 
from  the  treasurer,  stating,  that  having  col- 
lected the  opinion  of  the  masters  of  the  bench, 
'  their  opinion  was  adverse  to  his  application ' 
to  be  called  to  the  bar ;  and  it  further  appears 
that  upon  being  requested  by  Mr.  Harvey  to 
be  apprised  of  Uie  grounds  of  their  objection, 
he  recdved  a  reply,  stating  that '  there  was  no 
other  answer  than  to  acknowledge  the  receipt 
of  his  letter.' 

^'That  against  this  decision  Mr.  Harvey 
forthwith  presented  his  petition  of  appeal  to 
the  judges  as  visitors,  and  sent  a  copy  thereof 
to  the  benchers  on  the  15th  day  of  December, 
1821. 

"  That  the  judges  called  upon  the  benchers 
to  certify  their  objections,  '  if  they  thought  fit 
so  to  do ;'  and  which  they  did  under  the  sig- 
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nature  of  their  treasurer,  dated  the  dOth  of 
January,  18*22,  and  the  judges  appointed  the 
Ist  of  February  following  to  hear  all  parties, 
the  benchers  supplying  Mr.  Harvey  with  a 
copy  of  their  certificate  only  on  the  interme- 
diate day. 

"That  it  appears  to  yonr  committee  from 
the  evidence  of  Mr.  Sewell,  the  law  agent  of 
Mr.  Harvey  upon  this  occasion,  that  he  at> 
tended  with  several  witnesses  to  meet  and 
explain  points  of  objection  set  forth  in  such 
certificate,  but  that  all  persons,  except  himself, 
Mr.  Harvey,  and  his  counsel,  were  excluded 
from  the  hall,  together  with  the  short-hand 
writer,  and  that  the  evidence  of  witnesses  was 
not  received,  but  the  certificate  of  the  benchers 
was  confirmed  instanter, 

"  That  in  the  year  IS21,  Mr.  Sewell  further 
states  he  attended  the  benchers,  when  many 
witnesses  also  attended,  and  that  only  one  was 
admitted  at  a  time,  but  that  no  short-hand 
writer,  counsel,  nor  himself  was  present  during 
any  part  of  the  examination. 

It  is  not  a  little  strange,  however,  that 
the  Report  only  incidentsdly  alludes  to  the 
second  appeal  to  the  Benchers  of  the  Inner 
Temple,  in  November  last,  and  of  their 
second  decision  against  him.  Including 
this  stage  of  the  case,  how  stand  the  difiTer- 
ent  verdicts  ? 

In  November  1821,  the  Benchers  decide 
against  Mr.  Harvey. 

In   February  1822,  the   Judges  decide 
against  Mr.  Harvey. 

In  November  1833,  the  Benchers  again 
decide  against  Mr.  Harvey. 
These,  it  is  to  be  remembered,  are  the  set- 
tled tribunals  to  decide  on  admissions  to 
the  bar,  and  to  them  he  necessarily  sub- 
mitted on  endeavouring  to  obtain  that  rank. 
It  is  also  to  be  remembered,  that  these  tri- 
bunals were  composed  of  a  considerable 
number  of  persons  who  had  attained  the 
highest  rank  in  their  profession,  who  were 
of  various  political  opinions,  and  that  they 
were  unanimous  in  excluding  him.^  If 
therefore  their  decision  was  unjust,  it  must 
be  believed  that  these  persons,  in  his  soli- 
tary case,  conspired  to  debar  him  from  the 
degree  which  he  desired  to  obtain ;  that 
not  being  taxed  with  partiality  in  any 
other  case,  they,  without  any  apparent  mo- 
tive, became  grievously  Oppressive  in  this. 
But  be  this  as  it  may,  and  admitting  that 
the  learned  Benchers  and  Judges  acted 
from  the  worst  feelings,  and  in  Mr.  Har- 
vey's case  departed  firom  all  their  wonted 
habits  of  justice  and  impartiality,  yet  we 
submit,  that  as  Mr.  Harvey  had  submitted 
to  their  decision,  he  was  bound  by  it ;  and 

*»  For  the  names  of  the  Benchers,   see  7 
L.  O.  285. 


that  although  he  had  a  perfect  right  to 
reiterate  his  claim  to  that  tribunal,  he  had 
no  right,  as  a  professional  man,  to  go  else- 
where. It  must  be  obvious  that  there  must 
be  in  all  professions  rules  for  the  observance 
of  its  members,  of  which  each  profession 
can  alone  be  the  judges. 

Instead,  however,  of  confining  himself  to 
his    legitimate   judges,    Mr.   Harvey  has 
chosen  to  make  Us  matter  a  party  question, 
and  appeal  to  a  political  body,  after  the 
lapse  of  twelve  years  since  the  decbion  of 
the  Bencheiv-,  and  twenty  years  after  die 
transactions  in  question.     In  agitating  the 
general  subject  of  the  present  state  of  the 
Inns  of  Court  in  the  House  of  Commons, 
he   succeeded    in  obtaining  the   appoint- 
ment of  a  Select  Committee  to  consider  his 
particular  case.     Now  it  is  well  known  that 
Mr.  Harvey  is  an  active,  useful,  clever  par- 
tizan ;  and  he  has  laid  himself  open  to  the 
remark,  that  it  was  perfectly  easy  for  him 
to  get  a  set  of  men  appointed  who  must  on 
party  considerations  bring  him  through ;  and 
that  no  one  can  read  over  the  list  of  names' 
on  the  Committee,  and  not  fail  to  see. that 
the  whole  enquiry  was  from  beginning  to 
end  a  political  manoeuvre  ;  indeed  this  was 
so  obvious,  that  the  only  person  not  be- 
longing to  that  party  withdrew  ^  immedi- 
ately from  it,  and  refiised  to  have  any  thing 
more  to  do  in  the  matter.    It  is  true  that  this 
singular  inquiry  has  been  brought  to  a  close, 
and  a  report  has  been  made  in  Mr.  Harvey's 
favour;  but  in  our  opinion,  instead  of  placing 
Mr.  Harvey  one  point  higher,  we  tlunk  it 
has  for  ever  excluded  his  case  from  any  for- 
ther  consideration  as  a  professional  matter. 
He  has  chosen  to   endeavour  to  excite  a 
prejudice  against  his  profession — to  appeal 
to  vulgar  opinion— to  excite  a  popular  cla- 
mour in  his  favour ;  and  has  thus,  we  think, 
lost  any  ground  which  he  might  have  still 
retained  as  a  professional  man.     This  pro- 
bably is  his  own  opinion ;  for  we  observe, 
that  in  an  address  which  he  has  published 
to  the   electors  of  Colchester  on  this  his 
alleged  triumph,   he   says,  that  "  if  those 
persons  with  whom  it  remains  to  do  me 
justice  persist  in  refusing  it,  I  shall  cease  to 
practise  as  a  solicitor."     "  I  have  entitled 
myself,*'  he  says,  "  to  be  called  to  the  bar, 
and  if  they  persevere  in  excluding  me,  tiie 
exclusion  shall  for  the  future  be  ccMnplete. 
I  will  not  condescend  to  cater  to  the  table 
to  which  I  am  wrongfully  refused  admission 
as  a  guest."     We  do  not,  however,  think 


c  See  ante,  61. 
«>  See  ante,  77. 
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tliis  tiireat  will  have  much  effect  with  the 
learned  Benchers. 

We  shall  now  take  leave  of  this  subject, 
repeating  our  opinion  that  Mr.  Harvey  has 
in  our  mind  rather  lost  than  gained  ground 
by  the  Report ;  the  material  parts  of  which, 
however,  we  shall  in  fairness  extract;  and 
in  proof  of  our  impartiality,  our  readers 
may,  if  they  please,  refer  to  bur  former 
articles  on  the  subject.     See  ante,  96. 

"  1st.  As  to  '  Harvesf  v.  Andrew,*  2d,  as  to 
'  Frost  V.  Harvey,'  being  the  ordjWP  in  which 
they  were  considered  by  the  benchers  of  the 
Inner  Temple.  The  charge,  in  the  cause  of 
*  Harvey  v.  Andrew,'  was,  that  Mr.  Harvey 
bad  '  fraudulently  taken  away  a  certain  paper, 
which  was  highly  advantageous  to  the  client  of 
the  defendant,  Andrew;'  in  support  of  which 
imputation  or  charge  the  benchers  rely  on  the 
verdict  given  in  this  cause,  and  on  the  evidence 
and  other  matters  furnished  to  them  in  a  pa- 
per, purporting  to  be  taken  from  a  short-hand 
writer's  notes  of  the  trial,  which  report  ap- 
pears, from  the  evidence  before  us,  to  have 
been  obtained  from  the  defendant,  Andrew, 
and  who,  in  its  preparation,  expunged  most 
material  evidence,  and  introduced  most  preju- 
dicial statements.  That  having  thus  ascer- 
tained the  nature  of  the  charge  and  the  evi- 
dence and  matter  in  support  of  it,  your  com- 
mittee proceeded  to  investigate  the  transactions 
connected  therewith,  and  the  point  for  their 
consideration  and  determination  was  substan- 
tially to  this  effect — *  Whether  Mr.  Harvey  did 
or  did  not  fraudulently  take  away  from  the 
office  of  Thomas  Andrew,  the  defendant,  a  cer- 
tain paper  which  was  highly  advantageous  to 
the  client  of  the  said  Andrew,  and  which  had 
been  given  for  the  arrangement  of  an  action, 
'  Rudkin  v.  Shelley*  in  which  Andrew  was  con- 
cerned for  the  plaintiff,  and  Harvey  for  the 
defendant  ?' 

*'  That  the  evidence  adduced  established  the 
following  facts,  viz. 

"  That  the  arrangement  in  question  was  pro- 
posed by  Mr.  Harvey,  and  that  he  employed 
every  means  to  carry  the  same  into  effect,  as 
well  before  as  after  the  same  is  alleged  to  have 
been  taken  awav. 

"  As  it  regards  the  action  of '  Harvey  v.  An- 
drew,' the  committee,  upon  the  most  full  and 
deliberate  investigation  of  all  the  evidence  now 
before  them,  have  resolved — 

"  That  Mr.  Harvey  did  not  purloin  or  frau- 
dulently take  away  the  paper  in  question.  And 
your  committee  cannot  entertun  any  doubt 
that  the  paper  alluded  to  was  not  one  highly 
or  at  all  advantageous  to  the  client  of  the  said 
Andrew,  but,  on  the  contrarv,  was  a  document 
highly  advantageous  to  Mr.  Harvey's  client,  and 
one  which  did  not  involve  the  personal  respon- 
sibility of  Mr.  Harvey  in  any  respect;  and  they 
are,  from  all  the  facts  and  circumstances, 
of  opinion,  that  Mr.  Harvey  has  satisfactorily 
vindicated  himself  from  the  charge  so  made 
against  him  as  arising  from  the  result  of  the 
cause  of  *  Harvey  v.  Andrew* 


**  Vour  committee  came  unanimously  to  the 
following  resolution :— '  That  Mr.  D.  W.  Har- 
vey did  not  sell  the  property  acting  as  the  agent 
of  Mr.  Frost,  and  on  Mr.  Frost's  behalf,  but 
that  Mr.  Harvey  was  the  bond  fide  purchaser 
on  his  own  account  from  Mr.  Frost,  and  after- 
wards sold  the  estate  to  Mr.  Skingley  as  prin- 
cipal and  not  agent.' " 

It  should  also  be  recollected  that  the 
decisions  of  the  Benchers  and  the  Judges 
are  not  the  only  conclusions  that  have  been 
come  to  against  Mr.  Harvey ;  he  has  still 
to  remove  the  impression  produced  by  two 
verdicts,  which  he  permitted  to  stand  un- 
impeached,  involving  the  charges  in  issue. 
We  still  sincerely  hope  that  Mr.  Harvey  is 
innocent  of  the  charges  alleged  against 
him;  and  if  innocent,  it  is  deeply  to  be 
regretted  that  he  let  pass  the  opportunity 
he  had  of  vindicating  his  character  in  the 
only  satisfactory  way — that  of  a  Court  of 
Justice. 


NEW  BILLS  IN  PARLIAMENT. 


JURISDICTION   OF   NORTH   DURHAM   AND 
BERWICK  UPON  TWEED. 

This  is  entitled  "  A  Bill  for  uniting  under  one 
Jurisdiction  the  Town  of  Berwick  upon  Tweed 
and  the  District  of  North  Durham.'* 

The  preamble  recites,  that  "  the  borough 
and  liberties  of  Berwick-upon-Tweed,  and  the 
districts  of  Norhamshire  and  Islandshire,  com- 
monly called  North  Durham,  part  of  the  coun- 
ty palatine  of  Durham,  adjoin  or  are  immedi- 
ately contiguous,  and  the  population  thereof  is 
large  and  increasing,  and  extensively  cnii)loy- 
ed  in  agriculture,  commerce,  and  navigation : 
That  the  Courts  of  Chancery  and  Pleas  of  the 
said  County  Palatine,  the  Assizes,  the  Court  of 
Quarter  Sessions,  and  the  County  Court  for 
the  same,  are  all  held  at  the  city  of  Durham, 
which  is  distant  from  the  nearest  part  of  North 
Durham  sixty-six  miles,  and  from  the  farthest 
extremity  seventy-eight  miles;  and  the  said 
district  of  North  Durham  is  separated  from 
the  body  of  the  said  county  of  Durham  by  the 
intervention  of  the  whole  county  of  Northnm- 
berland ;  and  the  courts  held  in  the  said  bo- 
rough of  Berwick-upon-Tweed  have  no  jurir. 
dictions,  criminal  or  civil,  in  cases  arising  out 
of  the  local  limits  of  the  borough  and  its  liber- 
ties, whereby  the  inhabitants  of  North  Dur- 
ham, together  with  their  witnesses,  are  obliged 
to  travel  at  a  distance  of  sixty-six  miles  at  the 
least,  and  are  put  to  a  great  and  unreasonable 
expence,  in  order  to  try  their  causes  and  ap- 
peals, and  to  prosecute  offenders  at  the  assizes 
and  sessions  of  the  county :  That  there  is  no 
sheriff,  undershcriff,  coroner,  or  other  o  ficer 
of  iustice  in  the  said  county  palatine  stationed 
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in  North  Durbam,  and  no  ^aol  or  house  of 
correction  locally  situate  within  such  district, 
80  that  great  inconvenience  has  been  felt,  and 
often  a  failure  of  justice  has  taken  place:  That 
the  common  ^aol  of  the  boroui^h  of  Berwick- 
upon-Tweed  IS  insufficient  and  insecure,  and 
there  is  no  house  of  correction  therein,  and 
from  the  small  extent  of  the  territory  of  the 
said  borough  and  its  liberties,  the  expence  of 
erecting  and  maintaining  a  house  of  correction 
in  and  for  the  same,  would  be  extremely  bur- 
thensome  and  oppressive ;  and  by  reason  of  the 
premises,  the  small  number  of  inhabitants  com- 
petent to  serve  on  juries,  the  inconvenient  pro- 
vision for  the  performance  of  the  functions  of 
a  sheriff,  and  other  defects  in  the  constitution 
of  the  sai>l  borough,  great  public  evils  arise, 
and  the  purposes  and  ends  of  public  justice 
cannot  be  acfequately  accomplished ;  so  that  it 
would  greatly  tend  to  the  protection  of  pro- 
perty, the  preservation  of  peace  and  order,  and 
the  prevention  and  punishment  of  crime,  as 
well  in  the  said  distnct  of  North  Durham  as 
in  the  town  of  Berwick-upon-Tweed  and  its 
liberties,  if  the  same  were  united  and  placed 
under  one  jurisdiction,  with  Courts  invested 
with  proper  powers  and  provisions  for  the  re- 
covery of  debts  and  trial  of  offences  of  a  like 
nature  as  have  heretofore  been  used  and  exer- 
cised within  the  borough  and  liberties  of  Ber- 
wick-upon-Tweed. 

The  following  is  the  substance  of  the  pro- 
posed enactments : 

1.  North  Durham  shall  cease  to  be  part  of 
the  county  of  Durham,  and  no  longer  contri- 
bute to  the  county  rate,  or  other  charges  or 
levies  of  the  same. 

2.  ^orth  Durham  and  Berwick  shall  form 
one  county,  to  be  called  "  The  Town  and 
County  of  Berwick- upon-Twccd." 

.  a.  The  jurisdiction  of  Berwick  shall  be  en- 
larged, and  shall  extend  over  North  Durham, 
except  in  certain  cases,  as  after-mentioned. 

4.  Interpretation  clause. 

5.  Limits  of  the  town  and  county  of  Ber< 
wick-upon-Tweed. 

6.  Appointment  of  first  and  future  Record- 
ers. 

7.  Salary  of  Recorder. 

8.  Court  of  gaol-dcliverv  for  the  town  and 
county.  Proviso  that  it  snail  not  be  compe- 
tent to  try  treason,  murder,  arson,  rape,  or 
sodomy. 

.  9.  Justices  empowered  to  commit  persons 
accused  of  such  offences  to  the  county  gaol  for 
Northumherland.  A  judge  may  order  prison- 
ers, committed  to  the  gaol  of  the  town  and 
county  for  other  capital  offences,  to  be  tried 
at  Northumberland  assizes. 

1 0.  The  Judges  of  Assize  empowered  to  try 
such  cases  in  Northumberland,  and  to  make 
order  for  payment  of  expenses. 

1 1 .  Expenses  of  such  prosecutors  to  be  paid 
Qut  of  the  county  rate  of  the  town  and  county. 
Treasurer  to  depute  an  agent  to  pay  such  or- 
ders of  the  Judges  at  the  assize  town. 

12.  Recorder  to  be  the  sole  Judge  of  the 
Court  of  Gaol  Delivenr. 

13.  t;ourt  of  Pleas  tor  the  town  and  county. 


14.  Recorder  shall  be  the  sole  Judge  of  t}i« 
Court  of  Pleas. 

15.  With  power  to  appoint  a  deputy  to  sit 
at  any  Court,  not  for  trial  of  any  action. 

16.  Inhabitants  of  the  town  and  county  to 
serve  as  Jurors. 

17.  The  present  Town  Clerk  continned  u 
officer  of  the  Courts  of  Gaol  Delivery,  and 
Justices  to  appoint  other  officers.  Provision 
for  appointing  future  Clerks  of  the  Peace,  &c. 

18.  Courts  to  preserve  their  respective  re* 
cords,  muniments,  and  proceedings. 

Id.  Rules  and  proceedings,  and  process 
against  person  and  goods,  to  remain  the  same 
till  otheirwise  altered.  Recorder  to  revise  the 
rules  from  time  to  time,  and  to  make  new  ones, 
which^  when  approved  by  the  trudges,  shall 
have  the  like  force  as  if  contained  in  this  act. 

20.  Until  Judges  appointed  for  said  town 
and  county,  actions  to  be  tried  at  assizes  of 
Northumberland. 

21.  No  writ  of  error  to  be  binding  upon 
Court  of  Pleas. 

22.  Writ  of  certiorari  not  binding  where 
debt  shall  not  exceed 1. 

23.  Recorder,  Mayor,  and  Aldermen  who 
have  passed  the  chair,  to  be  justices  of  the 
town  and  county ;  others  to  be  appointed  by 
commission. 

24.  Qualification  of  Justices. 

25.  Jurisdiction  of  Justices  for  the  town 
and  county :  to  hold  quarter  sessions. 

26.  Recorder  to  sit  and  preside  as  chairman. 
Proviso  that  adjourned  sessions  may  be  held  in 
his  absence. 

27*  Jurisdiction  of  quarter  sessions  same  as 
in  counties  in  Englana. 

28.  Power  for  the  said  Court  of  Quarter 
Se^ions  to  make  a  table  of  fees  for  the  Clerk 
of  the  Peace,  to  be  hung  up  in  the  sessions 
house. 

29.  Forms  and  chethod  of  proceedings  to  be 
the  same  as  in  the  Borough  Court  of  ^ssions, 
till  the  promul^tion  of  new  rules  and  ordeis, 
which  the  Justices  are  empowered  to  make. 

30.  Power  given  to  the  Justices  of  the  town 
and  county  to  build  a  new  common  gaol  and 
house  of  correction. 

31.  Such  new  gaol  and  house  of  correction, 
when  built,  to  be  the  common  gaol  and  honss 
of  correction  for  the  said  tOAvn  and  conoty; 
the  sherifif  and  gaiolers  to  be  responsible. 

The  control,  appointment,  and  removal  of 
the  chaplain,  surgeon,  &c.  to  be  in  the  iustice» 
of  the  town  and  county.  Power  to  male  gaol 
regulations. 

32.  Commissioners  to  inc^uire  and  deter- 
mine how  mtich  the  corporation  shall  contri- 
bute towards  the  erection  of  the  new  gaol,  or 
be  entitled  to  for  compensation.  Tlie  residue 
of  the  expenses  of  building  and  erectinf  the 
same,  the  furnishing  the  same  when  completed, 
and  the  future  expense  of  repairing  the  gaol 
and  house  of  correction,  and  midntaining  the 
prisoners  confined  therein,  to  be  paid  out  of 
the  county  rate  for  the  said  town  and  county. 

33.  Justices  of  the  town  and  county  to  oitfer 
and  direct  a  fair  and  equal  county  rate  for  the 
purposesdirectedby  this  act,  and  the  usual  pur- 
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poses  to  which  county-rates  are  applied.  Pro- 
viso that  the  borouj^h  shall  no  longer  be  liable 
to  a  boroti^h-rate,  in  the  nature  of  a  county- 
rate.  Proviso  that  no  town-dues  shall  be  im- 
posed in  the  said  borough. 

34.  Materials  of  the  new  gaol,  &c.  vested  in 
the  Justices. 

56.  Furniture  in  the  new  gaol,  &c.  vested 
in  the  Justices. 

36.  Present  gaol,  sessions  house,  and  justice 
room,  may  be  used  till  the  new  ones  can  be 
conipleted. 

37-  Power  to  justices  to  borrow  money  on 
credit  of  the  rates,  by  assignmenr,  by  way  of 

38.  Justices  may  raise  money  by  annuity. 

39.  Securities  may  be  transferred;  copies  of 
all  mortgages  and  transfers,  and  all  grants  of 
annuities  and  transfers  to  be  entered  in  a 
book  kept  by  the  Clerk  of  the  Peace. 

40.  Application  of  the  money  borrowed  un- 
der this  act. 

41.  Application  of  the  county  rate  for  pay- 
ing the  expences  incurred  for  the  regular  dis- 
charge of  the  interest  of  the  money  borrowed, 
paying  off  the  principal,  or  redeeming  annui- 
ties. 

42.  Justices  may  borrow  money  at  a  lower, 
to  pay  off  securities  at  a  higher  rate  of  interest. 

43.  Monies  borrowed  on  mortgage  to  be 
paid  off  by  ballot. 

44.  J^ot  less  than  one  part, 
per  annum,  to  be  paid  off.          * 

45.  His  Migesty  to  appoint  a  lieutenant  for 
the  town  and  county.  42  Geo.  3.  c.  9.  s.  9. 
Proviso  that  the  deputy  lieutenants  for  Ber- 
wick and  North  Durnam  shall  be  deputy  lieu- 
tenants for  the  town  and  county. 

46.  The  lieutenancy  of  the  town  and  county 
to  be  united  with  the  lieutenancy  of  Northum- 
berland and  Newcastle-upon-Tyne. 

47.  Power  to  appoint  a  sheriff  for  the  said 
town  and  county. 

48.  Sheriff  to  huld  a  county  court  for  the 
6aid  town  and  county. 

49.  Appointment  of  first  and  future  coro- 
ners. 

50.  Expences  of  this  act  to  be  paid  out  of 
the  county  rate. 

51.  Saving  rij^hts  of  Bishop  of  Durham. 

52.  Saving  rights  of  Corporation  of  Ber- 
ivick. 

53.  Act  may  be  altered  this  session. 

54.  Public  act. 


LAW  OF  ATTORNEYS. 
No.  XXII. 


UXJUtfiAKT  ^UEISDICTION. 

The  foUowiag  case  is  worthy  of  attention. 
It  was  a  petition  against  an  attorney,  to  refund 
a  aum  of  money  which  Jiiad  been  paid  to  him 
for  costs : 

By  indentures  of  lease  and  release,  dated 
December  1628,  certun  premises  were  mort- 


gaged to  the  petitioner  by  the  bankrupt, 
to  secure  the  repayment  of  5ik)/,,  and  interest, 
at  6/.  per  cent.,  before  Dec.  1830.  Tlie  money 
was  not  paid,  so  that  the  estate  of  the  petition, 
er  in  the  premises  became  absolute  in  law.  By 
a  second  indenture,  in  Nov.  1830,  certain  other 
premises  were  in  like  manner  assigned  to  the 
petitioner,  to  secure  a  further  sum  of  500/. ; 
which  last  mortgage  also  became  forfeited  by 
reason  of  the  non-payment  of  the  principal 
sum  secured.  In  Nov.  1831,  the  commission 
issued  against  the  bankrupt,  and  the  petitioner, 
together  with  another  person,  were  chosen  as- 
signees. It  appeared  that  j4.  B.,  a  solicitor 
of  the  Court,  nad  been  the  attorney  of  the  pe- 
titioner in  preparing  the  above  mortgage  se- 
curities, ana  also  in  suincr  out  and  prosecuting 
the  commission,  under  which  he  had  also  acted 
in  the  character  of  attorney,  as  well  for  the 
bankrupt  as  for  the  assignees.  By  an  order  on 
a  petition,  presented  by  the  advice  of  ^.  B.,  the 
petitioner  was  declared  a  mortgagee  to  the 
amount  of  1074/.  2i.  3d,,  and  the  mortgaged 
premises  were  directed  to  be  ^old  by  public 
auction.  The  petition  then  nroceeded  to  state, 
that  the  petitioner,  before  tne  dav  of  sale,  ex- 
pressed a  wish  to  //.  B,  to  be  at  liberty  to  bid 
at  the  sale  for  some  part  of  the  premises,  who 
informed  him  he  ought  not  to  bid  in  person, 
but  that  he  was  at  liberty  to  do  so  by  a  friend ; 
and  the  petitioner,  acting  under  such  advice, 
procurea  a  Mr.  Jcnks  to  make  the  purchase  on 
Lis  behalf;  of  which  the  petitioner  informed 
^.  B.,  who  made  no  objection.  That  Mr.  Jenks 
was  accordingly  declared  a  purchaser,  and  paid 
down  a  deposit ;  but  on  Jl.  B,  informing  the 
auctioneer  that  the  purchase  was  for  the  pe- 
titioner, and  that  there  was  no  need  of  a  de- 
Eosit,  the  same  was  returned.  The  petitioner 
ad  no  intimation  or  suspicion  whatever  that 
he  could  not  become  a  purchaser,  or  that  the 
sale  could  be  in  any  manner  impeached.  The 
conveyances  were  all  prepared  by  A.  B,  for 
completing  the  purchase,  and  Mr.  Jenks  was 
then  required  to  execute  them ;  but  on  con- 
sulting his  solicitor  on  the  nature  of  the  trans- 
action, the  solicitor  informed  the  jjarties  that 
the  purchase  was  invalid.  The  petitioner  then 
became  desirous  of  employing  another  solici- 
tor ;  but  A.  B.  refused  to  oeliver  up  the  papers 
until  his  lien  for  his  bill  of  costs  had  been  sa- 
tisfied. The  petitioner,  under  protest,  pud 
the  amount,  3//.  \4s.  4d,,  in  oroer  to  get  the 

Eapers  out  of  ^,  B.'e  hands ;  and  he  had  also 
ecoine  liable  to  pay  the  auctioneer's  charges, 
27/.  14«.  2d,  The  petitioner  charged  that 
^,  B.  must  have  been  aware  that  the  petitioner 
could  not  bid  at  the  sale,  without  leave  of  the 
Court,  and  prayed  the  adoption  of  the  sale  to 
him,  or  for  a  resale,  and  the  usual  order  in  such 
cases ;  and  that  ji,  B.  might  be  ordered  to  re- 
fund the  costs  paid  him,  and  also  pay  the  auc- 
tioneer's charges,  271,  \4s.  2d, 

Mr, Chins'  and  Mr  Bet  hell,  for  the  petitioner. 
There  could  be  no  doubt  in  the  mind  of  any 
professional  adviser,  acquainted  with  business, 
that  such  a  purchase  as  this,  without  leave  of 

I  the  Court,  would  be  invalid  $  and  it  was  the 
duty  of  the  solicitor  to  have  known,  and  to 
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have  informed  his  client  of  this  circumstance. 
[Erskine,  C.  J. — ^Is  not  the  proper  remedy  by 
an  action  on  the  case  against  the  attorney  for 
negligence?]  We  submit,  that  the  solicitor, 
being  an  officer  of  this  Court,  the  Court  has 

t'urisdiction  in  this  matter  to  make  him  refund. 
Sir  G.  Hose. — ^The  first  (|uestion  is,  whether 
this  advice  was  given  in  the  character  of  solici- 
tor fur  the  assignees,  or  merely  as  solicitor  for 
the  mortgagee.  ^  If  in  the  latter,  the  Court  has 
no  jurisdiction  over  him.]  He  gave  the  advice 
in  both  capacities,  and  it  is  difficult  to  define 
in  which  in  particular ;  and  for  this  reason  the 
Court  should  be  more  watchful  in  preventing 
him  from  reaping  profit  from  the  injury  he  has 
committed. 

Mr.  Russeli,  for  A,  B,,  the  respondent,  re- 
ferred to  thtf  case  of  Frnnkland  v.  Lucas,  be- 
fore his  Honor  the  Vice  Chancellor,  where, 
after  a  strenuous  argument  hy  Sir  Edward  Sug"- 
den  and  Mr.  Knight,  in  favour  of  such  an  ap- 
plication as  the  present,  the  Vice  Chancellor 
decided  that  he  had  no  jurisdiction,  and  left 
the  party  applying  to  seek  his  remedy  by  action. 

Erskine,  C.  J. — ^This  Court  will  only  exer- 
cise a  summary  jurisdiction  over  an  attorney, 
when  he  is  acting  in  the  character  of  an  officer 
of  the  Court ;  but  not  in  a  case  merely  be- 
tween an  attorney  and  his  client.  For  the 
consequences  of  advice  given  to  the  assig- 
'  nees  of  the  bankrupt's  estate,  in  their^  cha- 
racter of  assignees,  whereby  the  estate  is  in* 
jured,  the  Court  will  hold  an  attorney  respon- 
sible ;  but  that  advice  must  have  some  refer- 
ence to,  or  bearing  upon,  the  assets.  Here  it 
is  plain  that  the  advice  was,  at  most,  (if  ^ven 
at  all,  which  is  denied,)  given  to  the  petitioner 
in  the  character  of  an  ordinary  client.  It  had 
no  bearing  whatever  on  the  assets ;  and  there- 
fore I  do  not  see  what  jurisdiction  we  can  have 
over  the  respondent,  if  the  petitioner  had  not 
been  an  assignee  on  this  occasion,  the  advice 
given  him  by  this  solicitor  would  not  have  been 
the  less  given  in  relation  to  a  question  in  bank- 
ruptcy ;  but  still  it  would  not  have  been  given 
in  the  character  of  solicitor  to  the  commission. 

The  other  Judges  concurring,  the  petition 
was  dismissed  with  costs  as  against  A,  B, ;  and 
it  was  ordered  that  there  should  be  a  resale  of 
the  property,  with  liberty  to  the  petitioner  to 
bid ;  such  sale  to  be  before  Mr.  Gregg,  who 
was  to  appoint  a  solicitor  for  that  purpose,  but 
without  prejudice  to  any  further  proceedings 
which  the  petitioner  might  be  advised  to  take. 
Ex  parie  Butt,  in  re  Dltchman,  3  Dea.  &  Ch. 
116. 
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CL08B  BOLLS. 

We  intend  to  give  a  short  series  of  Notices  of 
the  Publications  of  the  Record  Commissioners, 
and  commence  with  an  Extract  from  the  Pre- 
face to  the  Close  RoUs^  as  distinguished  from 


the  Patent  Rolls.  A  reference  to  the  instro- 
ments  in  the  volume  now. published  may  be 
made  avulablc  in  explaining  and  illustrating 
old  laws  and  law  maxims,  and  for  this  pur- 
pose a  few  subjects  have  been  selected  to  draw 
attention  to  the  species  of  legal  matter  found 
in  the  Close  Rolls. 

Leprosy. •^•On  the  subject  of  this  loathsome 
disease  little  has  been  stated  either  in  our  his- 
tories, chronicles,  or  laws.  Granville  makes 
no  mention  of  leprosy.  Amongst  the  Nor- 
mans, leprosy  was  an  impediment  to  succea- 
sion,  when  any  person  was  solemnly  adjudged 
to  be  afflicted  with  that  distemper  by  sentence 
of  the  Church ;  but  Bracton  says,  that  with  us 
in  England,  though  it  be  an  exception  to  a 
plaintitf*,  on  account  of  the  danger  of  the  dis- 
ease being  spread  incurred  by  his  appearance 
in  the  Courts  of  Law,  yet  it  is  not  an  impedi- 
ment to  descent;  and  my  Lord  Coke  say^ 
(2  Inst.,)  that  "  a  leper  may  be  heir  to  an- 
other." Notwtthstatidiug  these  high  autbo- 
rities,  it  may,  however,  be  inferred  from  an 
entry  at  page  1  of  this  volume,  that  accurdlog 
to  the  ancient  law  of  England,  as  in  France, 
leprosy  was  an  impediment  to  descent  It  ap- 
pears that  a  grant  made  by  a  person  after  Le 
tell  sick  of  the  leprosy  was  voici :  "  The  King, 
&c.  to  the  Sheriff  of  somerset,  greeting :  \Ye 
command  vou  to  give  to  Qeoffry  de  St.  Martin 
seizin  of  the  lands  which  belonged  to  William 
of  Ncwmarch,  in  your  bailiwick.  For  we 
have  committed  to  hitn  the  custody  thereof,  so 
that  he  answer  for  them  to  us  at  our  Exche- 
quer; and  if  he  (William  of  New  march)  have 
{^iven  any  of  his  lands  after  be  fell  sick  of  the 
e prosy,  cause  the  same  to  be  restored  to  bis 
barony.  Witness,  &c.*'  In  the  ^bttrecmti^ 
Placitorum,  page  9,  leprosy  was  pleaded  and 
allowed,  in  the  reign  of  King  John,  and  the 
land  thereupon  adjudged  trom  a  leprous 
brother  to  his  sister. 

Breve  de  Centre  /nspieiendo.^^The  earliest 
entry  on  this  subject  occurs  in  a  documeat 
presented  in  this  volume  at  page  435.  The 
intent  of  this  writ  was  to  prevent  a  sappoa- 
tious  heir  from  bein^  set  up  to  the  prejudice 
of  the  heir  presumptive,  and  was  granted  to 
such  heir  presumptive  against  the  widow  of 
the  deceased,  through  whom  the  property  de- 
scended, upon  suspicion  of  her  feigning  herself 
with  child,  according  to  the  rule  of  law  set 
forth  in  the  Regisirum  Brevium,  made  for  the 
benefit  and  safety  of  right  heirs,  contra  partus 
supposittis. 

That  the  practice  of  the  species  of  deception 
here  alluded  to  was  frequently  attempted  in 
those  times,  is  evident  from  the  numerous 
regulations  devised  for  the  purpose  of  pre^ 
venting  the  success  of  such  attempts ;  and  the 
seventh  clause  in  Magna  Charta,  namdy, 
"  that  the  widow  should  remain  '  in  capital 
mesuagio  mariti  sui  per  guadra^inta  die*  put 
obiium  mariti  sui,"'  though  doubtless  intended 
for  the  benefit  of  the  widow,  yet,  nevcartlielcss 
says  Barrington,  in  his  obsenrations  on  the  sla> 
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tttte,  it  was  to  prevent  a  suppositious  child; 
«nd  in  the  Laws  of  Hoel  Dda,  p.  164,  it  ap- 
pears that  the  anxiety  to  prevent  this  iiuposi- 
don  was  greater  still :  •*  Foimina,  qua  se  pre^- 
mantem  njfirmaverit  tempore  mortis  mariti  sut, 
in  domo  ejus  manehit,  donee  constiterit  utrum 
pregnmnsfuerit  vel  non  ;  et  tunc,  si  nonfuerit 
pregnansy  mulctam  solvat  trium  vaccarum,  et 
domum  et /undum,  hteredi  rflinguat."  If  the 
widow,  upon  due  examination,  were  however 
found  to  be  enciente,  she  was  to  be  kept  under 
restraint  till  delivered ;  but  if  not  found  to  he 
preffnanty  then  the  presumptive  heir  was  to  be 
Ibrtnwjth  admitted  to  the  inheritance.  Upon 
comparison,  the  outcry  at  page  435  of  this  vo- 
loine,  will  be  found  to  as^ree  in  most  parti- 
eulars  with  the  writ  in  the  Hegistrum  Brevium. 
See  also  the  entry  in  the  Abbreviatio  Placito- 
rmm,  26  Hen.  3,  page  1 19. 

Adultery, — Being  olily  an  offence  of  spiritual 
cognizance,  was  never  criminal  in  this  country, 
either  by  common  or  statute  law,  except  dur- 
'ing  the  time  of  the  Protectorate,  when  to  com- 
mit adultery  and  fornication  was  made  felony, 
in  both  man  and  woman,  without  benefit  of 
clergy. 

By  the  laws  of  Solon,  if  a  man  detected 
another  in  the  act  of  adultery  with  his  wife,  he 
was  allowed  to  kill  him  upon  the  spot;  so 
likewise  by  the  Roman  law,  when  the  adul- 
terer was  found  in  the  husband's  own  house : 
it  was  also  the  same  among  the  Goths.  With 
us,  however,  such  slaying  is  not  ranked  in  the 
class  of  justifiable  homicide,  as  in  cases  of 
forcible  rape,  but  in  that  of  manslaughter.  A 
curious  case  of  adultery  may  be  noticed  at 
page  126,  whence  it  appears  that  the  husband 
inflicted  summary  punishment,  for  which 
offence  he  was  not  held  cognizable  at  law, 
because  he  had  prohibited  the  adulterer  from 
coming  to  his  house. 

Originat  fFrits, — One  of  the  principal  duties 
of  the  Chancellor  was  to  frame  origmal  writs 
and  mandates,  according  as  the  circumstances 
which  the  cases  submitted  to  him  by  the  King 
demanded,  to  relieve  suitors  who  found  the 
existing  law,  as  administered,  oppressive ;  or 
wherein  the  law  did  not  provide  a  proper  or 
sufficient  remedy.  In  process  of  time,  how- 
ever, the  framing  of  writs  became  a  matter  of 
ao^  much  certainty  that  hardlv  any  case  could 
arise  for  which  an  establishea  precedent  could 
not  be  found  to  give  the  specific  redress  re- 
quired. From  several  instances  in  this  volume, 
it  appears  that  new  forms  of  writs  were  fre- 
quently ordered  to  be  used  for  the  future, 
without  any  reason  assigned,  as  at  page  32, 
•*  Hoe  breve  de  cmiero  erit  de  cursu,*'  Again, 
new  forms  were  adopted,  without  any  remark, 
as  at  page  114;  for  in  that  entry  letters  are 
substituted  for  the  names  of  the  parties.  New 
forms  again  occur,  without  any  other  notice 
than  the  word  forma,  as  at  page  210.  These 
and  similar  entries  cannt»t,  however,  but  be 
deemed  important,  because  they  shew  that  the 
offlcinm  brevium  was  at  that  time  in  existence. 
The  entr^r  at  page  32  is  an  early  specimen  of 
those  writs  mtituled  "De  Cursu,'*  which 
were  issued  out  of  Chancery  upon  the  appli- 


cant finding  pledges  and  swearing  that  he  had 
a  true  cause  of  action.  It  was  in  conijequence 
of  this  assumption  of  authority  on  the  part  of 
the  Chancellor,  which  was  considered  as  ex- 
ceeding the  duties  of  his  office,  that  it  was  pro- 
vided by  the  Council  at  Oxford,  in  the  year 
1258,  that  the  Chancellor  was  not  to  have  the 
power  of  issuing  any  other  writs  than  such  as 
were  by  the  direct  command  of  the  King  or  of 
his  Council. 

'  Falsi/}/ ing, — ^The  crime  of  falsifying  may  be 
divided  into  several  species,  as  relating  to  false 
charters,  false  measures,  false  money,  and 
others.  From  instruments  in  pages  15  and  32, 
it  appears  that  William  Scrubz  being  con- 
victed, "  per/eloniam  quam  fecit  de  ftlaifica- 
tione  sigilH  Regis  **  all  his  lands  were  escheated 
to  the  Crown ;  at  page  367,  •  that  William 
Kocaine  had  given  security  "  quod  stnbit  recto 
in  Curia  Regis  de  falsis  cartis  etfalsis  sigiliis 
et  (lifts  de  quiOus  rettatus  fuit  ei  imprison^ 

ffttiS.'' 

"  It  should  be  observed,"  says  Glanville, 
"  that  if  a  person  be  conricted  of  falsifying  a 
charter,  it  becomes  necessary  to  distinguish 
whether  it  be  a  royal  or  a  private  one ;  be- 
cause, when  convicted  of  the  offence,  the  party 
shall,  in  tht  former  case,  be  condemned  as  in 
the  crime  of  *  leese  majesty  ;*  but  in  the  intter, 
the  cot^vict  is  to  be  dealt  with  in  a  milder  man- 
ner."  Tlie  case  of  Scrubz  may  be  placed  un- 
der the  first  of  these  heads  ;  tnat  of  Kocaine 
under  the  second. 

l9^iU  and  Testament. — Blackstone  says,  that 
in  England  the  power  of  bequeathing  is  coeval 
with  the  first  rudiments  of  law,  for  we  have  no 
traces  or  memorials  of  any  time  when  it  did 
not  exist.  There  seems  to  be  no  doubt  of 
lands  having  been  derisable  by  will  before  the 
Conquest ;  but  upon  the  introduction  of  mili- 
tary tenures  a  restraint  upon  devising  lands 
Cexcept  those  holden  in  socage)  took  place,  as  it 
was  one  of  the  qualities  of  feuds  that  the  feuda- 
tory coidd  not  alien  or  dispose  of  his  feud ; 
neither  could  he  devise  it  by  will. 

Since  the  Conquest  the  common  law  had 
given  to  every  one  a  right  to  dispose  of  per- 
sonal property,  but  no  estate  greater  than  for 
a  term  ofyears  could  be  disposed  of  by  will. 
The  restramts  upon  alienation  by  triY/ continued 
for  some  centuries  after  the  restraint  on  alienn- 
tion  by  deed  had  been  removed ;  and  it  was  not 
till  the  reign  of  Henry  8th  that  lands  were  per- 
mitted to  be  disposed  of  by  will ;  and  not  till 
the  restoration,  that  the  power  of  devising  real 
property  became  valid,  which  was  occasioned 
oy  the  conversion  of  all  lands  (except  some 
copyholds)  into  socage  tenure. 

rrom  a  mandate  in  page  169,  it  appears  tbat 
n  man  cotdd  not  devise  a  land  which  he  had  of 
the  King's  gift:  by  which  it  evidently  is  in- 
tended to  mean  lands  holden  in  capite,  which 
before  the  Statute  of  Quia  Emptores  could  not 
be  devised  without  the  consent  of  the  chief 
lord  of  the  fee.  The  words  are  these :  "  Rex 
domino  P,  fFinton  ^Episcopojustieiariojlngliee, 
Sfc,  Mandamus  vobis  quod  teneri  facialis  testae 
mentum  Ada  de  Gurdun  quod  fedt  de  rebus 
suit  mobilibus  et  omnibus  aliis  in  Anglid  secun- 
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Sum  diipoiitionem  testamenti  ewcepta  terra 
quam  de  dono  nottro  haltuit.    (Vide  p.  169.) 

Many  other  documents  will  be  found  elud- 
datory  of  testamentary  laws  and  customs. 

Ecclesiaiticnl  Law, — Instruments  illustrative 
of  matters  and  causes  liable  to  Ecclesiastical 
cognizance  are  of  frequent  occurrence  in  this 
volume :  the  following  is  not  unworthy  of  at- 
tention, as  being  a  curious  instance  of  the 
Ecclesiastical  Court  having  exceeded  its  power^ 
in  the  8th  of  Henry  3^  by  appealing  to  the 
Court  of  Rome  in  a  case  or  bastardy,  and  for 
which  it  appears  to  have  received  a  severe  re- 
buke from  the  King. 

"  The  King  to  the  Archbishop  of  Dublin, 
Justiciary  of  Ireland,  greeting :  In  reply  to 
the  charge  we  lately  gave  you,  to  write  to  us 
again  in  what  manner  you  had  proceeded  in 
the  cause  of  Nicholas  de  Felda,  who  sued  the 
abbot  and  canons  of  St.  Thomas  at  Dublin, 
before  our  Judges  in  our  Court,  for  two  caru- 
cates  of  land,  with  their  appurtenances,  in 
Kelredheri,  by  an  assize  of  mort  d'ancestor, 
but  against  whom,  before  the  said  Judges,  the 
bar  of  bastardy  having  been  objected,  it  was 
by  the  same  Judges  referred  to  you  in  the 
Ecclesiastical  Court,  to  pronounce  upon  his 
bastardy  or  Intimacy, — you  declare  to  us  by 
your  letters,  that  as  ne  sued  for  the  said  land 
in  the  Civil  Court,  by  our  letters  of  mort 
d'ancestor,  agunst  the  aforementioned  abbot 
and  canons,  and  the  bar  of  bastardv  having 
been  objected  to  him,  you  have  therefore  pro- 
ceeded no  further  in  that  Court.  And  more* 
over,  that  the  aforementioned  Nicholas,  by 
mandate  from  our  Judjj^es,  being  willing  to 
prove  his  legitimacy  betore  you  m  the  Eccle- 
siastical Court,  produced  his  witnesses,  and 
their  attestations  being  declared,  after  long 
tontroversies  and  altercations,  as  well  on  the 
part  of  the  abbot  as  of  the  same  Nicholas, 
when  you  were  proceeding  to  give  final  judg- 
ment, two  girls  appeareo,  who  were  in  their 
minority,  and  were  the  daughters  of  Richard 
de  la  Feld,  father  of  the  luoresud  Nicholas, 
and  appealed  to  you  not  to  proceed  in  giving 
judgment,  since  this  would  manifesUy  be  con- 
verted to  their  prejudice,  inasmuch  as  they 
would  be  precluded  from  seeking  elsewhere 
the  inheritance  clfumed,  neither  could  tiiey  be 
relieved  by  puttin^f  it  in  its  former  state. 
Whereupon,  defemng  to  that  appeal,  by  the 
advice  of  prudent  men,  as  you  say,  you  trans- 
mitted the  cause  to  the  Pope,  drawn  out  as  it 
had  been  discussed  before  you  i  at  wluch  we  are 
greaUv  astonished,  and  not  without  just  cause 
provoked,  that  notwithstanding  the  said  Ni- 
cholas's legitimacy  was  made  ndlv  evident  to 
yov  bv  the  production  of  the  witnesses  and 
their  declared  attestations,  you  should  never- 
theless, because  of  the  appeal  of  the  girls 
aforesaid,  who  were  in  no  wise  concerned,  nor 
even  mentioned  in  the  assize  referred  to,  nor 
was  either  of  them  a  party  to  the  suit,  have 
therefore  put  off  pronouncing  final  judgment, 
and  improperly,  as  it  were,  cfecliniag  our  trial, 
have  wisheid  to  refer  to  a  foreign  dignity  what 
was  within  our  jurisdiction,  and  appertained 
to  our  dignity  alone -to  determine;  thereby 


setting  a  most  pernicious  precedent.  Aad 
further,  even  if  the  aforesaid  Nicholas  had  ob- 
tained possession  of  the  land  aforesaid  by  the 
said  assize,  the  benefit  of  petition  for  the  in- 
heritance was  clearly  open  to  the  aforesaid 
girls,  in  our  Court,  by  writ  of  ri^,  especially 
as  by  our  letters  of  mort  d'ancestor  tUe  ques- 
tion was  of  the  posstssioa,  and  not  oi  the  pio- 
pjerty ;  and  in  the  case  offered  for  your  eoft- 
sideration,  nothing  more  l>elonged  to  yowr 
authority  than  to  admit  the  proofs  of  the  said 
Nicholas's  l^itimacy,  and  then  to  aead  Yarn 
back  to  our  Judges,  with  yojur  teatinaoAiaL 
By  the  advice  therefore  of  our  *  Ali^Qilet* 
and '  Fideles  *  asustiog  us,  we  command  and 
firmly  enjoin  you,  notwithstanding  tiie  afipcal 
premised,  not  on  that  account  to  delay  your 
judgment,  remitting  him  (the  said  Nicholaa) 
your  letters  testimonial  to  our  Judgce,  in  older 
that  they  may,  in  the  imparlance  to  be  afi^ned 
before  them,  be  enabled  to  exhibit  to  lum 
plenitude  of  justice,  according  to  the  laws  and 
customs  of  our  land  of  Ireland.  Witness,  H., 
&c.  (Hubert  de  Burgh,  <  'hief  Justice  of  Eng- 
land), at  Gloucester,  on  the  lOth  day  of  No- 
vember."   P.  629. 


LIABILITY  OF  A  HUSBAND  AFTER 
SEPARATION. 


Mr.  Fonblamqub,  in  his  Treatise,  vol.  1, 106, 
n.,  observes,  "  that  Lord  Hardwicke,  in  //>W 
V.  Head,  3  Atk.  647,  remarked,  that  he  could 
find  no  decree  to  compel  a  husband  to  pay  a 
separate  maintenance  to  his  wife,  mmUm  mpm 
an  agreement  between  them,  and  thai  nowil- 
lingly ;''  and  adds, ''  and  this  opinion  of  Lord 
Hardwicke  appears  most  reconcileable  with 
principle ;  for  the  case  of  a  dworee  propter 
a^emtiam  may  be  considered  as  an  implied 
agreement  |  and  if  there  be  an  express  or  im- 
pTied  agreement,  there  seems  no  doubt  bnt 
that  Courts  of  Equity  may,  conciarentiy  with 
the  Spiritual  Court,  in  proceeding  upon  it, 
decree  a  separate  maintenance." 

The  remarks  of  Mr.  Fonblanqne  have  evi- 
dently proceeded  upon  the  remark  of  Lord 
Hardwicke,  that  the  (Joort  would  proceed 
upon  an  agreement  between  the  hnsband  and 
wife ;  and  in  support  of  this  he  cites  SeMing 
V.  Cratriep,  2  Vera.  386 1  In  which  caae,  Imiw- 
ever,  it  was  an  agreement  between  the  hnaband 
and  the  wife's  father,  and  therefore  a  thiid 
party.  He  refeff  also  to  GutA  r.  Gmikg  3  B. 
C.  C.  614.  This  is  die  only  i^ierted  com  in 
which  it  was  allowed  as  between  hnsbnnd  and 
wife,  and  has  been  much  qoestkMied  once; 
and  there  it  was^  in  foot  the  deed«  not  of  the 
wife,  but  of  the  husband,  in  the  natore  of  a 
Scotch  unilateral  covenant.  Two  other 
which  are  unreported  are  also  eited. 

It  does  not  appear  that  Lord  Hardvrieke 
directiy  called  upon  to  decide  whether  an 
agreement  between  busband  and  wife  olone 
would  be  sufficient  for  the  Court  to  aet 


LiabjBty'Q/a'Huibamd  a/iet  SepmrtOian,-^ Utitges  of  ik$  Pro/easion. 


318 


•At  the  {Mreient  day^  k  mmbb  to  be  pretty 
ckiuriy  eatobUshed,  that  the  only  grounds  on 
which  the  Court  viiU.  act,  is  upon  the  otmtmci 
between  the  httsfmnd  and  a  tnuiee,  from  ike 
cuvenmni  of  the  trustee  to  indemnify  the  hueband 
itgaimt  her  deUe.  Per  Lord  Eldon,  11  Ves. 
&i2 ;  Jac.  142. 

It  beinir  thus  shewn  that  a  direct  agreement 
between  nusband  and  wife  cannot  ue  acted 
upon,  it  would  follow,  that  an  implied  one 
could  not  arise. 

What  the  extent  of  a  decree  for  alimony  is, 
QMiy  be  collected  from  what  is  said  by  Dr. 
Bum^  in  his  2d  roh  £ccl.  Law,  5^,  n.,  where, 
after  stating  **  the  general  doctrine  that  a 
umrried  woman  could  be  sued  as  a  feme  sole, 
had  been  doubted,"  he  adds,  "  but  should  it 
nltimately  be  received  as  law,  there  seems  to 
be  no  reason  why  it  should  not  be  extended  to 
a  married  woman  having  alimony  decreed  to 
her  by  a  definitive  sentence  of  the  Ecclesiasti- 
cal Gourt,  except  it  should  be  said,  that  the 
aabaeooent  incontinency  of  the  woman  (being 
an  inrractioa  of  the  caution  required  by  the 
canon  law  upon  a  divorce)  might  be  a  reason 
for  the  Court  to  retract  the  alimony ;  or  that  a 
woman  has  not  so  effectual  a  remedy  for  the 
recovery  of  her  alimony,  as  she  has  for  that  of 
her  separate  maintenance."  Dr  Bum's  view 
of  the  case  seems  evidently  to  he  founded  upon 
his  own  opinion,  that  the  cases  alluded  to  were 
not  rightly  decided.  The  opinion,  however, 
of  Lord  Eldon,  in  Beard  v.  WeU,  2  B.  &  P. 
d3,  has  always  been  considered  to  be  sound 
law,  and  has,  I  believe,  been  invarialily  fol- 
lowed by  the  profession.     ^ 

Taking  the  law,  then,  as  it  at  present  stands, 
and  Dr.  Bom's  admission  that  the  remedies 
for  recovery  of  alimony  are  not  so  effectual 
as  those  for  separate  muntenance,  it  will  fol- 
low that  alimony  varies  much  in  its  nature 
from  separate  maintenance.  That  alimony, 
during  the  continuance  of  a  suit,  is  an  uncer- 
tain fund,  and  therefore  a  woman  cannot  con- 
tract  debts  in  respect  of  it,  is  shewn  by  the 
CMC  of  Ellnh  V.  Leifh,  6  T.  R.  679 ;  and  when 
it  is  considered,  Uiat  even  with  a  separate 
midnttsnance,  and  living  apart  from  her  hus- 
band, she  cannot  contract,  or  be  sued  as  a 
feme  sole  {Marshall  v.  Rutton,  8  T.  R.  645),  it 
would  be  going,  I  think,  too  far  to  hold,  that 
even  permanent  alimonp,  which  may  be  put  an 
end  to,  either  by  the  parties  coming  together 
again  wittingly,  or  the  Court  compelling  them 
Co  do  so,  or  by  the  wife's  incontinency, — can 
make  a  married  woman  the  same  as  a  feme 
sole. 

We  have  now  arrived,  then,  at  the  question, 
what  is  alimony?  Judge  Bladkstone  (3d  vol. 
Com.  94)  kys  it  down,  *'  that  alimony  signifies 
mmhUemmee^  a  suit  for  which  the  wife  ma^ 
have  in  case  her  husband  neglects,  after  a  di- 
voive,  to  make  her  an  allowance  suitaMe  to 
her  station  in}  life;"  and  afnin  (I  vol. Com. 
44 1 )  he  states  it  to  be  "  that  allowance  which  is 
made  to  a  woman  for  her  support  out  of  her 
husband's  estate,  to  be  settled  at  the  discretion 
of  the  Ecclesiastical  Judge."     Lord  Hard- 


wicke,  in  2  Atk.  613,  held,  **  that  decrees  for 
alimony  and  maintenance  are  only  against  the 
person  of  the  husband,  and  do  not  affect  any 
part  of  the  estate,  so  as  to  take  it  from  the 
husband's  creditors."  This  does  not  prove 
much,  as  it  is  equally  applicable  to  a  voluntary 
settlement  for  separate  maintenance. 

These  are  scanty  grounds  for  coming  to  any 
certain  conclusion ;  but  it  appears  that  alimony 
places  a  woman  in  the  sitpation  in  which  a 
woman  is  livinj^  apart  from  her  husband  with- 
out his  assent,  m  which  case  he  would  not  be 
liable  for  necessaries,  but  for  the  interference 
of  the  Ecclesiasticid  Court,  wl^ch,  on  due  in- 
quiry, finding  that  she  has  just  cause  for  her 
absence,  makes  a  decree,  justifying  such  ab- 
sence, and  at  the  same  time  imposing  upon 
him  the  condition  of  supplying  her  with  neces- 
saries to  the  amount  of  alimony  decreed,  llie 
Court,  1  conceive,  imposes  no  trust  upon  him 
to  accumulate  for  her,  and  therefore  if  be  pays 
her  debts  he  is  entitled  to  any  surplus  which 
remains. 

This  condition  comes  in  the  place  of  the 
covenant  by  the  husband,  where  the  wife  is 
living  apart  without  his  assent,  by  reason  of  a 
separation  deed;  and  as  far  as  regards  the 
indemnity  covenant  on  the  part  of  the  trustee, 
in  such  deed,  has  this  advantage  over  it,  that 
he  might  plead  the  sentence  or  the  Ecclesias- 
tical Court  as  conclusive  of  the  amount  of 
necessaries,  vrithout  which  ha  would  be  in  a 
woree  situation ;  as  in  the  other  case,,  although 
the  trustee  would  be  bound  to  reimburse  him 
what  a  jur^  found  as  necessaries,  beyond  the 
amount  stipulated  for^  still  there  is  a  circuity 
of  action.  The  husband  having  paid  the  wife's 
debts  to  the  time  of  her  decease,  is  entitled  as 
against  her  personal  representatives  to  retain 
any  surplus  of  the  alimony  decreed  which  may 
remain  unapplied.  M. 


USAGES  OF  THE  PROFESSION. 


SOLICITORSHIP  IN  BANKRUPTCT. 

What  is  the  usage  in  the  profession,  in  a  case 
where  two  assignees  only  are  appointed,  of  a 
bankrupt's  or  msolvent's  estate,  who  cannot 
agree  upon  authorizing  one  solicitor  to  act  for 
them  both  ?  Is  it  customary,  or  not,  for  the 
solicitor  of  one  assignee,  mth  the  concur- 
rence of  the  solicitor  for  the  other,  to  act  for 
both  assignees,  upon  an  understanding  that  nb 
proceedings  are  to  be  taken  without  the  con- 
sent of  the  latter,  and  that  the  costs  are  to  be 
divided  l)etween  the  two  solicitors;  or  what 
course  is  usually  adopted  under  such  circum- 
stances? 
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SELECTIONS 

FROM  CORRESPONDENCE. 

No.  LXIII. 


PROVING    CONSIDERATION    ON    BILL    07     EX- 


Sir, 


CHANGE. 


In  answer  to  your  querist  J.  K.,  I  am  in- 
clined to  think  that  if  a  defendant  plead  want 
of  consideration  to  an  action  on  a  bill  or  note, 
and  by  such  plea  offer  issue,  and  the  plaintiff 
takes  issue  thereon  by  adding  the  similiter,  the 
bill  or  note  will  be  primd  facte  evidence  of 
consideration,  and  the  defendant  must  prove 
the  truth  of  his  plea.  But  if  a  defendant  veri- 
fies his  plea  ot  want  of  consideration,  (i.  e. 
by  concluding  with  a  verification),  and  the 
plaintiff  replies  to  such  plea  that  there  was  a 
good  and  sufficient  consideration,  and  sets 
forth  what  that  consideration  is,  then  I  think 
the  plaintiff  is  bound  to  prove  the  considera- 
tion. With  regard  to  J.  K.'s  observation,  that  a 
plaintiff  will  be  compelled  to  go  to  trial  pre- 
pared with  two  sets  of  proof, — one  to  the  bill, 
and  another  to  the  consideration,  I  think 
he  is  in  error,  as  a  defendant,  I  apprehend, 
cannot  plead,  first,  that  he  is  no  party  to  the 
bill,  or  that  the  bill  was  not  presented,  and  so 
on,  and  likewise  plead  that  no  consideration 
was  given.  Any  promise  of  payment,  I  think, 
will  constitute  a  sufficient  consideration. 

H.W. 


ACKNOWLEDOMENT  OF  LEASE  FOR  A  TEAR. 

Sir, 
I  do  not  agree  with  your  correspondent  J. 
H.  E.,  (p.  23G)  that  it  may  be  useless  to  have 
this  matter  mooted ;  because  there  are  many 
deeds  now  unacknowledged ;  and  if  some  of 
your  correspondents  could  throw  a  little  li^ht 
upon  the  subject,  it  would  be  quite  as  well,  in- 
asmuch as  the  bill  your  correspondent  refers 
to  may  not  pass  at  all,  and  if  it  does,  it  will 
not  at  all  events  for  some  time  *,  I  am  inclined 
to  think,  that  it  is  as  well—nay,  even  neces- 
sfiry — for  the  wife  to  join  in  the  lease  for  a 
year,  for  this  reason :  that  the  release  convey- 
ing the  fee  is  not  perfect  without  her  joining 
in  that;  and  the  lease  being  a  portion  of  the 
conveyance,  I  should  imagine  that  if  one  part 
is  imperfect,  the  whole  would  be.  The  lease 
for  a  year  being  the  instrument  by  which  pos- 
session is  given,  and  the  ground-work  of  the 
release,  ought  undoubtedly  to  be  perfect.  1 
hope  some  of  your  leai-ned  correspondents  will 
settle  this  point,  and  oblige  the  profession. 

Seisin. 


PROGRESSIVE    STAMP   DUTIES. 

Sir, 
The  large  amount  of  stamp  duties  payable 
upon  conveyances  has  been  generally  com- 


*  We  understand  that  the  bill  will  not  pass 
during  the  present  session.    Ed. 


plained  of  as  a  public  grievance ;  but  h  appetfr 
to  me,  that  according  to  the  true  constnictioa 
of  the  act  65  G.  3.  c.  184,  the  profcMion  U 
more  lavish  in  the  article  of  stamps  than 
need  be. 

Under  the  head  "  Conveyance,*'  in  the 
schedule  to  the  act,  I  find,  "  Where  the  pria- 
cipal,  or  only  deed  or  instrument  of  con- 
veyance, togetner,  &c.  shall  contmn  2,160 
words  or  upwards,  then  for  every  entire 
quantity  of  l,^^  words  contuned  there- 
in over  and  above  the  first  1,080  words,  a 
further  progressive  duty  of  1/."  is  required. 
Now  the  usual  practice  is,  that  where  a  4eed 
runs,  for  instance,  to  the  length  of  44  folios, 
it  is  considered  necessary  to  affix  the  pro- 
gressive  duty  of  1/.,  inasmuch  as  there  are 
upwards  of  2,160  words,  or  30  folios ;  thereby 
construing  the  clause  as  if  it  stood  simply — 
*'  Where  the  deed  shall  contiun  2,1  GO  words 
or  upwards,  a  further  progressive  duty  of  l/." 

The  view,  however,  taken  of  it  by  some  few 
members  of  the  profession,  and  upon  which 
they  have  uniformly  acted,  is,  that  the  true 
meaning  of  the  provision  is  to  be  found  io  the 
intermediate  words,  "then  for  every  entire 
quantity  of  1,080  words  contained  therein, 
over,  &c.  ;'*  so  that  they  contend  (taking  the 
instance  given)  that  the  additional  quantity, 
not  amounting  to  15  entire  folios  or  1,<I80 
words,  there  is  no  occasion  for  the  progressive 
duty. 

IJlrum  horum  ?  The  question  is  an  impor- 
tant one,  as  applying  ecjually  to  a  variety  of 
other  instruments'  in  daily  use,  such  as  short 
leases,  agreements,  &c.,  where  the  additional 
duty  is  most  hardly  felt.  1  should  feel  obliged 
to  any  of  your  correspondents,  who  are  more 
acquainted  than  myself  with  this  mysterious 
piece  of  legislation,  to  explun  to  me  in  your 
next  number  what  is  in  fact  required  by  it. 

B. 


SUPERIOR  COURTS, 


XtolU. 


TRUST. 


Circumstances  in  tchich  trustees  may  Itepte* 
sumedffrom  the  lapse  of  time,  and  t!fnU 
evidence  to  impeach  their  conduct,  to  knee 
acted  bon&  fide  in  the  performance  of  the 
trusty  and  are  therefore  not  accountaUefor 
the  misapplication  of  it. 

The  plaintiff  is  the  assignee  under  a  renewed 
commission  of  bankruptcy,  originally  issued  in 
the  year  1805,  against  one  Henry  Cook,  some 
time  since  deceased.  The  bill  was  filed  for  the 
purpose  of  charging  the  defendant?,  who  are 
the  representatives  of  the  trustees  named  in  the 
settlement  made  on  the  marriage  of  the  bank- 
rupt, with  two  sums  of  500/.  and  500/.  in  the 
d-per  cent,  consolidated  Bank  annuities.  The 
bankrupt  had  a  life-interest  under  the  marriage 
settlement  in  those  funds,  and  the  trustees 
transferred  them^  >a  the  year  1814,  into  his 
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name,  takingf  a  bond  from  him  for  securing 
the  reinvestment  of  the  like  sums.  The  stock 
was  never  replaced,  and  the  creditors  were  de- 
prived of  all  benefit  from  that  fund. 

Mr.  BicAersieiA,  after  stating  these  facts, 
submitted  that  the  defendants,  who  acted  as 
trustees  under  the  settlement,  were  bound  to 
replace  the  fund  for  the  benefit  of  the  parties 
interested. 

Mr.  Halter  and  Mr.  /Coe,  for  the  defendants, 
urged  the  long  lapse  of  time  during  which  this 
niutter  was  allowed  to  lie  dormant,  and  sub- 
mitted that,  as  the  former  assignees  under  the 
original  commission  allowed  the  bankrupt  him- 
aelf  to  receive  the  dividends,  they,  being  substi- 
tuted in  place  of  the  trustees  named  in  the  set- 
tlement, and  having,  besides,  no  legal  notice  of 
the  bankruptcy,  were  not  to  be  compelled  now 
to  restore  the  fund. 

The  following  judgment  contains  all  the 
other  facts  and  arguments  necessary  to  the  un- 
derstanding of  the  case. 

The  M(t9ier  of  tAe  Rolls. — ^In  the  month  of 
October  1805,  a  settlement  was  made  on  the 
marriage  of  Henrj'  Cook,  under  which  he  be- 
came entitled  to  the  interest  of  two  sums  of 
600/.  stock,  for  his  life.  In  the  following 
month  Henry  Cook  became  bankrupt ;  and  in 
the  year  1814,  one  of  the  trustees  of  the  settle- 
ment being  then  dead,  and  the  other  having 
declined  to  act,  Mr.  Thomas  and  Mr.  Hayes 
were  appointed  new  trustees,  and  these  gentle- 
men, finding  Cook  in  possession  of  the  divi- 
dends of  the  stock,  were  induced  to  transfer  it 
into  his  name.  Henry  Cook  lived  till  1828, 
and  no  demand  was  ever  m&de  by  the  absig* 
nees  under  the  commission  upon  the  trustees, 
as  having  been  guilty  of  a  breach  of  trust.  The 
assignees  were  perfectly  well  aware  that  Cook 
was  entitled  unaer  the  settlement  to  the  inter- 
est of  this  sum  of  stock,  and  they  still  per- 
mitted him  to  receive  the  dividends.  All  the 
parties  who  were  concerned  in  conducting  the 
proceedings  under  the  original  commission  of 
bankruptcy,  and  whose  representatives  are  in- 
terestea  in  this  suit,  are  now  dead,  and  it  is 
impossible  to  ascertain  by  evidence  what  were 
the  circumstances  under  which  the  assignees 
consented  to  forego  their  cliums  against  the 
bankrupt.  In  the  absence  of  direct  evidence, 
the  question  becomes  one  of  presumption ;  and 
it  is  reasonable  to  presume  that  the  assignees 
considered  Henry  (Jook  as  entitled  to  the  divi- 
dends of  the  stock  in  question.  That  presump- 
tion is  indeed  fortified  by  such  evidence  as  is 
to  lie  collected  from  the  proceedings  in  bank- 
ruptcy ;  for  it  appears  that  a  salarv  of  400/. 
was  allowed  by  tne  assignees  to  the  bankrupt^ 
for  the  part  which  he  took  in  the  management 
of  his  estate  $  and  the  dividends  of  the  stock, 
amounting  only  to  30/.,  mi^ht  well  be  allowed 
as  a  part  of  the  remuneration  for  his  services. 
Such  a  presumption  makes  the  conduct  of  all 
parties  reasonable ;  whereas,  without  such  a 
presumption,  it  is  difficult  to  account  for  the 
conduct  of  the  assignees  in  foregoing  a  plain 
claim.  The  bill  must  be  dismissed ;  but,  con- 
tidering  the  doubt  which  hangs  about  the  cir- 
cumf  taaces,  and  that  the  easti  is  decided  upon 


presumption  rather   than  upon   evidence,  it 
must  be  dismissed  without  costs. 

Bremridge  v.  CooA  and  oiAers,  at  Westmin- 
ster, April  28th,  1834. 


CHARITABLE   TRUSTS  ABROAD. 

Circumstances  in  tohicA  tAe  Courio/CAancery 
tcill  interfere  to  appoint  truitess  itfa  cAari- 
table  gi/lt,  to  be  exercised  in  a  foreign 
country^  lest  tAe  cAarity  mig At  fail  for 
leant  qf  trustees. 

This  was  an  information  filed  in  the  name 
of  the  Attorney-General,  for  the  purpose  of  ob- 
taining the  directions  of  the  Court,  with  re- 
spect to  a  charitable  trust  created  by  the  will 
of  John  James  Stephens,  a  Portugese  mer- 
chant, who  died  a  few  years  ago.  He  by  his 
will,  gave  a  sum  of  10,500/.,  then  standing  in 
his  name  in  the  4-per  cents,  to  the  British  Con- 
sul General  and  the  Treasurer  of  the  British 
Contribution  Fund  in  Lisbon,  and  directed 
them  to  hold  the  same  as  trustees,  and  to  apply 
the  dividends  thereof  in  payment  of  various 
annuities  given  by  the  will,  and  after  the  deaths 
of  the  several  annuitants,  and  as  the  lives  should 
successively  drop  off,  the  dividends  thereby 
liberated  were  to  devolve  to  the  Britiish  Consul, 
merchants,  and  factors,  who  were  at  their  dis- 
cretion to  bestow  the  same  by  a  majority  of 
votes  at  a  general  meeting,  upon  such  widows 
and  orphans  as  mi^ht  apply  by  petition  to  them 
fur  relief,  such  relief  to  be  granted  durnnte  be- 
ne placito  only.  The  defendant,  Mr.  Lyne  Ste- 
phens, was  tne  residuary  legatee  ana  acting 
executor  under  the  will. 

Mr.  fTray,  for  the  Crown,  stated  that  the 
charitable  society  denominated  the  British  Con- 
tribution Fund,  which  was  formed  under  the 
authority  of  an  act  of  parliament  in  the  reign 
of  Geo.  1.,  had  been  abolished  by  a  late  statute, 
and  no  such  olBcer  as  the  Treasurer  of  that 
fund  now  existed.  The  British  Consul  Gene- 
ral at  Lisbon  having  declined  to  act  alone  in 
the  execution  of  the  trusts,  it  had  become  ne- 
cessary  to  apply  to  the  Court  for  the  purpose  of 
obtaining  the  appointment  of  new  trustees,  as 
also  for  receiving,  through  the  medium  of  a 
scheme,  directions  for  the  guidance  of  those 
trustees  in  the  management  of  the  charity 
funds. 

Mr.  Pemberton  and  Mr.  Purvis,  for  the  exe- 
cutor, submitted,  that  inasmuch  as  the  trustees 
designated  by  the  testator  were  persons  residing 
in  a  foreign  country,  and  the  charitable  trusts 
imposed  upon  them  were  to  be  exercised  for 
the  benefit  of  foreigners,  and  according  to  the 
directions  and  discretion  of  a  society  which  no 
longer  had  existence,  this  Court  had  no  juris- 
diction to  interfere  for  the  regulation  of  the 
charity,  or  for  controlling  the  defendant  in  the 
exercise  of  his  discretion  in  the  application  of 
the  testator's  bounty. 

The  Master  of  tAe  /2o//ff.— If  the  will  had 
distinctly  and  expressly  connected  the  exercise 
of  the  testator's  charitable  purposes  with  the 
society  in  Lisbon  in  whom  the  contribution 
fund  nad  been  vested,  tiiere  might  have  been 
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some  force  in  the  defendaikt's  arj^mentt  hut 
if  such  were  the  testator's  intention,  whatever 
jnif(ht  be  conjectured  on  the  subject,  he  had 
not  thought  nt  to  declare  it,  This  was  there- 
fore, in  effect,  no  more  than  the  ordinary  case 
of  a  charitable  foundation  which  was  in  danger 
of  failing  for  want  of  the  necessary  trustees ; 
and  although  in  such  a  case,  where  the  trusts 
were  to  be  exercised  abroad,  the  Court  would 
not  direct  a  scheme  to  be  settled  for  their  re- 
gulation, still  it  was  every  day's  practice  to 
make  an  order  for  the  appointment  of  new 
trustees,  leaving  their  conduct  in  the  manage- 
ment of  the  charity  to  be  superintended  and 
controlled  by  the  tribunals  or  the  country  in 
which  the  charity  was  to  be  administered.  A 
reference  must  therefore  be  directed  to  the 
Master,  to  approve  of  proper  persons  as  trus- 
tees of  the  charities  pointed  out  by  Mr.  Ste- 
phens's will. 

The  Aitorney^Generai  r.  Stephens,  at  West- 
minster, April  21, 1834. 


9iinn*i  Bfnc^  ^ractitt  Caurt. 

COSTS   OF  SPBCI.iL  JURY.— -JUDGB  AT  NISI 

PRIUS. 

An  application  for    the  coits  of  a  special 
Jury  oug'ht  to  be  made  to  the  Judge  when 
the  cause  is  tried,  and  not  to  the  Court 
afterwards. 

This  was  an  application  to  the  Court  to 
obtain  from  it  a  airection  to  the  master  to 
allow  to  the  defendant  the  costs  of  a  special 
jury.  It  appeared  that  this  was  aai  action  of 
replevin,  and  was  made  by  the  plaintiff  a 
special  jury  cause.  The  defendant  at  the 
assizes  withdrew  his  avowries  on  application 
to  the  Judge,  and  an  order  was  made  that 
he  should  pay  "  all  costs."  It  was  contended 
before  the  master,  that  the  costs  of  the  special 
jury  ought  to  be  paid  by  the  plaintiff,  as  there 
was  no  doubt  that  the  Judge  would,  if  the 
cause  had  gone  on,  have  certified,  that  it  was 
a  fit  cause  to  be  tried  by  a  special  jury;  and 
that  that  must  have  been  the  meaning  of  the 
words  **  all  costs." 

Taunton,  J.  This  is  a  case,  in  which  I  can- 
not interfere,  for  the  meaning  of  the  words 
"  all  costs  "  must  be  taken  to  mean  all  costs 
regularly  due  in  the  course  of  the  cause,  and 
not  the  costs  of  the  special  jury.  Hie  costs  of 
special  jury  must  be  made  the  subject  of  special 
Implication  to  the  Judge,  when  the  cause  is 
tried. — Order  refused. 

Bell  V.  Tainthorp,  E.  T.  1834.    K.  B.  P.  C. 


COSTS   or  PLBAOINGS.  —  PLBA8    OF    JD8TIFI- 
CATIOM. — STATUTE   OF  ANNB. 

A  plaintiff  is  entitled,  where  a  drfendant  fails 
on  his  pleas  of  justification,  to  the  costs  of 
the  issues  found  for  him^  including  the 
expense  of  witnesses  in  support  ^f  those 
issues. 

This  was  a  motion  for  a  rule  to  shew  canse 
why  the  roaster  should  not  review  his  taxation 
in  this  case.    It  was  an  action  for  a  libd,  and 


the  general  issue,  with  several  pleas  of  joatifi- 
cation,  were  pleaded  by  the  defendant.  It  ap- 
peared that  at  the  trial  the  jury  found  for  the 
defendant  on  the  plea  of  the  general  issue,  and 
no  evidence  was  given  on  either  side  with  res- 
pect to  the  pleas  of  justification.  The  postea 
was  indorsed  *'  verdict  for  the  defendant  on 
the  general  issue,  and  for  the  plaintiff  on  the 
other  issues.'''  The  plaintifT's  costs  of  the 
pleadings  on  the  justifications,  and  of  the  wit- 
nesses who  were  m  attendance  with  respect  to 
tiiem,  were  taxed  bv  the  master,  on  the  statute 
of  4  &  6  Anne,!  c.  16,  §  6,  on  the  ground  that 
the  Judge  at  nwi  prius  had  not  certified  that 
the  defendant  had  probable  cause  for  his  pleas. 
It  was  contended,  that  as  a  verdict  was  round 
for  the  defendant  on  a  plea  which  went  to  the 
whole  cause  of  action,  ne  was  entitled  to  the 
general  costs  of  the  cause,  and  the  plaintiff  to 
none.  The  plaintiff,  if  entitled  to  any  Uiing, 
was  only  entitled  to  Uie  costs  of  the  pleadings. 
The  defendant's  costs  were  taxed  by  the  roas- 
ter at  79/.,  and  the  phuntiflrs  at  71/.  As  to 
the  costs  of  several  pleas,  the  4  &  6  of  Anne, 
c.  16,  §  6,  provides  as  to  doubler  pleading, 
'*  that  if  any  such  matter  shall  upon  a  demur- 
rer joined  be  judged  insufficient,  costs  shall  be 
given  at  the  discretion  of  the  Court ;  or  if  a 
verdict  shall  be  found  upon  any  issue  in  the 
said  cause  for  the  plaintiff  or  demandant,  costs 
shall  be  also  given  in  like  manner,  unless  the 
Judge  who  tried  the  said  issue  shall  ccstify 
that  the  said  defendant,  or  tenant,  or  plaintiff 
in  replevin,  had  a  probable  cause  to  plead  such 
matter,  which  upon  the  said  issue  shall  be 
found  against  him."  Therefore  the  defen^nt, 
in  order  to  have  prevented  the  plaintiff  from 
obtaining  costs  on  these  pleas,  the  plaintiff 
having  a  verdict  on  them,  must  have  ootained 
the  certificate  of  a  Judge  at  the  trial,  stating 
that  he  had  probable  cause  for  pleading  them. 
But  in  consequence  of  there  being  no  evidence 
given  on  those  pleas,  no  certificate  conld  be 
obtained. 

Parke,  J.  was  of  opinion  that  the  defendant 
might  have  insisted  on  going  to  try  the  pkas 
of  justification,  for  he  was  entitled  to  nave 
them  tried.  The  plaintiff  being  entitled  to 
sign  judgment  upon  the  iasoes  found  for  him, 
would  be  entitied  to  the  costs  upon  them.  It 
is  no  more  than  right  that  the  plaintiff  shosdd 
have  the  costs  of  those  issues  wmch  were  found 
for  him.  The  plaintiff  was  put  to  expense  by 
the  defendant's  pleas  of  justification,  and  it 
was  proper  that  he  should  be  indemiidfied  by 
the  aefendant  for  all  the  costs  which  he  in- 
curred, both  of  witnesses  an<ir  pleadings.  If 
the  plidntiff  was  entitied  to  the  costs  of  the 
pleadings,  he  was  entitied  to  the  witnesses  in 
support  of  them.  The  defendant  rendered  it 
necessarsr  that  they  should  be  brought,  by  the 
manner  in  which  he  had  {beaded.  He  had 
considered  the  matter  very  much,  and  he 
thought  that  the  plaintiff  having  been  put  to 
expense  by  the  variety  of  pleas,  it  was  only 
fair  that  he  diould  be  rdmbnned  all  the  ex- 
penses to  whidi  he  had  been  put. 

Rule  refused.— ^0r/  v.  Cutbush,  £.  T.  IS34. 
K.  B.  P.  C. 
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JUDGMENT  OF  HON  FllOS. — ^AFPBARANCB    OF 

DEFENDANT. 

^  defendant  h  not  emitted  to  ti^n  a  Judg-- 
ment  ofnon  pros.,  utthuugh  ft  ptainttjf  does 
not  declare  after  rute  and  demand,  there 
being  teverat  other  dtfendants. 

In  this  case  cause  was  shewn  af^ainst  a  rule 
for  setting  aside  a  judgment  of  non  pros.  It 
appeared  that  the  defendants  were  drawers  of 
a  bill  of  exchange  for  25/.,  for  the  recovery  of 
which  the  present  action  was  brought.  One 
only  was  arrested,  and  the  other^  in  conse- 
quence of  being  abroad,  hadt  neither  been 
arrested  nor  served.  The  plaintiff  was  ruled 
by  the  defendant  who  had  been  arrested  to 
declare,  and  a  declaration  demanded.  The 
plaintiff  not  declaring,  the  defendant,  four  days 
afterwards,  signed  judgment  of  non  pros.  This 
it  was  contended  was  perfectly  regular,  as  the 
plaintiff  could,  if  he  had  chosen,  have  com- 

Eelled  an  appearance,  or  proceeded  to  out- 
iwry. 
Taunton,  J.  thought  that  where  several  de- 
fendants were  sued,  a  judgment  of  nonpros. 
eould  not  be  signed  until  all  had  appeared. 
The  judgment  of  non  pros,  therefore  was  irre- 
gular, and  must  be  set  aside.  The  present 
rule  will  therefore  be  absolute. 

Rule  absolute. — Palmer  and  others  v.  Feistel 
and  another,  E.  T.  1834.     K.  B.  P.  C. 


WRIT  OF  ERROR. — NOTICE   OF  ALLOWANCE. — 
RULE   OF  H.  T.  4  W.  4. 

//  M  n  sufficient  compliance  trith  the  pro- 
visions of  9  Reg.  Cen.  H.  T.  4  9f.  4,  as 
to  writs  of  error,  to  state  generaUy  the 
grounds  of  error. 

In  this  ca»e  cause  was  shewn  agwnst  a  nile 
nisi  which  had  been  obtained,  calKug  on  the 
defendant  to  shew  cause  why  the  sunt  paid 
into  the  hands  of  ^e  sheriff  by  the  plaintiff  in 
error  should  not  be  paid  out  to  the  plaintiff 
below.  It  appeared  tnat  this  was  an  action  of 
slander,  andfuie  jury  at  the  first  trial  found  a 
verdict  for  100/.  damages.  A  second  trial 
was  had,  and  on  that  occasion  a  verdict  for 
150/.  damages  was  found.  Judgment  was 
signed,  and  execution  issued  on  this  verdict. 
Tue  money  was  paid  into  the  hands  of  the 
sheriff  by  the  aefendant,  who  afterwards 
bro.i^ht  a  writ  of  error.  Bail  in  error  was 
regularly  put  in.  The  notice  of  allowance  of 
the  writ  was  served  upon  the  plaintiff  below ; 
and  the  Question  now  was,  whether  the  notice 
of  the  allowance  was  sufficient  to  operate  as  a 
supersedeas  of  execution.  By  9  Keg.  Oen. 
H.  T.  4  W.  4,  it  IS  ordered,  *•  that  no  writ  of 
error  shaill  be  a  supersedeas  until  service  of  the 
notice  of  the  allowance  thereof,  containing  a 
statement  of  some  particular  ground  of  error 
intended  to  be  argued :  provided,  that  if  the 
error  stated  in  such  notice  shall  appear  to  be 
frivolous,  the  Court,  or  a  Jud^e,  upon  sum- 
mons, may  order  execution  to  issue."  It  was 
necessary  to  consider  whether  the  notice  of 
allowance  sufficiently  complied  with  the  rule 
in  this  case.    The  notice  was  in  these  words : 


"  Take  notice,  that  a  writ  of  error  has  been 
allowed  in  the  above  cause,  and  that  the  par- 
ticular grounds  of  error  are,  that  the  declara- 
tion  ana  every  count  thereof  is  bad,  the  words 
as  alleged  not  being  actionable  without  special 
damage,  which  was  negatived ;  and  the  innu* 
endoes  in  every  count  are  bad  in  law,  and  vi- 
tiate the  record."  This  >vas  clearly  a  sufficient 
notice  in  stating  the  grounds  of  error. 

In  Support  of  the  rule  it  was  contended,  that 
this  notice  did  not  comply  with  9  Reg.  Oen. 
H.  Tr  4  W.  4.  The  obiections  here  were  • 
stated  in  the  most  general  terms,  and  it  was 
therefore  impossible  for  the  defendant  in  error 
to  know  on  what  points  the  plaintiff  in  error 
intended  relying.  The  object  of  the  rule  was 
that  the  real  objections  should  be  particularly 
stated.  Here  it  was  utterly  impossible  for  the 
defendant  in  error  to  know'  what  objections  he 
had  to  meet.  The  notice,  therefore,  under 
the  terms  of  the  rule  could  not  operate  as  a 
supersedeas. 

Taunton,  J. — ^The  point  at  issue  Appears  to 
be,  whether  this  notice  states  llie  particular 
grounds  of  error  intended  to  be  argued  by  the 
plaintiff  in  error.    I  think  it  does.    I  can't 
think  what  stronger  ground  of  error  there  can 
lie  in  a  declaration  for  slander,  than  that  the, 
words  on  which. the  action  was  brought  are  ' 
not  actionable  without  special  dama^re,  and 
that  the  innuendoes  are  bad  in  Jaw  and  vitiate 
the  record.     I  am  of  opinion  therefore  that  it 
does  operate  as  a  swpersedeus.    The  money 
vnsy  remain  in  Court  until  the  case  is  decided  • 
before  the  Court  of  Error.    The  present  rule 
must  be  discharged,  and  as  it  is  a  matter  of 
doubt  upon  a  new  rule,  without  the  costs. 

Rule  discharged,  vrithout  costs. — Robinson 
V.  Day,  Esq.,  E.  T.  1834.    K.  B.  P.  C. 


ADMISSION    OF    ATTORN  ST.— NOTICE    OF    AF* 

PLICATION. 

//  is  not  a  sufficient  compliance  with  the  rute 
as  to  the  notice  of  attorney's  intention  to 
apply  for  admission,  if  the  attorney's  name 
be  inaccurately  ttated. 

This  was  an  application  to  the  Court  for 
permission  to  admit  a  gentleman  named  Dob- 
son  next  Michaelmas  term,  under  Ae  follow- 
ing circumstances :  It  appeared  Mr.  Dobson 
had  served  his  clerkship  with  three  different 
gentlemen  at  Lancaster.  One  of  these  gentle- 
men was  named  "  Robinson."  He  instructed 
a  person  to  stick  up  the  rcmiisite  notices  out- 
siae  the  Court,  and  in  the  King's  Bench  Office, 
but  who  by  mistake  had  put  the  name  of 
"  Roberts"  instead  of  "  Robinson"  into  those 
notices.  The  discovery  of  this  mistake  waa 
only  made  on  the  9th  day  of  term,  and  the 
present  application  was  made  that  the  notice 
might  now  be  amended,  and  considered  suffi- 
cient to  entitle  the  applicant  to  admission  in 
the  next  term.  In- consideration  of  its  being 
a  mere  accident,  the  Court  would  perhaps 
relax  the  strict  rule,  which  required  tnat  the 
names  of  all  the  persons  vrith  whom  the  plerk 
.had  served  should  be  inserted  in  tire  notice. 
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Ifotet  of  the  WfeL-^Answers  to  Queriet. 


There  was  an  affidavit  shewing  that  there  was 
no  person  named  Roberts  an  attorney  at  Lan- 
caster. 

Paiteson,  J.  was  of  opinion  that  the  notice 
was  insufficient,  but  said  he  would  consult  the 
other  Judges. 

Cur.  adv.  vult, 

Paiieson,  J.  stated,  that  after  consulting  the 
other  Judges  they  were  all  of  his  opinion,  that 
the  Court  could  not  assist  the  applicant.  He 
could  not  possibly  be  adniitted  before  next 
Hilary  term. 

Order  refused. — Es  parte  Dobion,  T.  T. 
1834.     K.  B.  P.  C. 
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Abolition  of  Imprisonment  for  Debt. 
Law  of  Wills. 


PRECEDENCT  OF  COUNSEL. 

The  House  of  Lords,  on  the  9th  instant, 
resolved,  that  the  Attorney  General  of  Eng- 
land has  precedency  of  the  Lord  Advocate 
of  Scotland  in  all  matters  in  which  they 
may  appear  as  Counsel  at  the  Bar  of  tbsit 
House. 


PROROGATION   OP  PARLIAMENT. —  LAW  BILLS 

POSTPONED. 

At  the  time  we  went  to  press,  it  was 
understood  that  Parliament  would  be  im- 
mediately prorogued.  Many  of  the  bills 
mentioned  in  the  preceding  Lists  will  be 
consequently  postponed;  and  those  which 
have  passed  both  Houses  will  of  course  re- 
ceive the  Royal  Assent.  We  shall  give  an 
accurate  list  of  both  classes  in  our  next 
number. 


ANSWERS  TO  QUERIES, 


JOINT    ACTION. 


Sractia. 

SEPARATE   BXBCDTION. 

P.  208. 


All  writs  of  execution  must  strictly  pursue 
the  judgment  and  be  warrauted  by  it ;  therefore 
if  the  judgment  is  against  twOj  you  cannot  sue 
out  a  separate  writ  oiji.  fa.  or  ca.  sa.  against 
one.  16  H.  7 ;  6  Ro.  Abr.  888 ;  6  T.  R.  525. 
If  the  writ  oica.  sa.  is  once  executed,  no  other 
writ  can  issue  after  it.  The  judgment  is  then 
considered  to  be  satisfied. 

T.B. 


EXECUTION.      BANKRUPTCr.      P.  208. 

I  do  not  see  the  object  of  S.  H  «  in  refer- 
ring to  the  7th  section  of  the  1  W.  4,  t.  /» 
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unless  j4.  issued  execation  upon  a  cofpiovit, 
which  I  conceive  was  not  the  case,  inasmuch 
as  it  is  stated  that  j4,  sued  B.  and  obtained  a 
verdici  against  him.  li  A,  went  to  trial,  ob- 
tained a  verdict,  and  issued  execution  thereon, 
and  B.  committed  an  act  of  bankruptcy  priftr 
to  the  entry  of  the  execution,  then  the  as- 
si^nees  can  recover.  See  Lord  Henley's 
Bankrupt  Laws,  338,  3d  edit.  Also  Balme 
V.  Htitton^  decided  in  January,  1833.  But  if 
the  act  of  bankruptcy  vras  committed  after  the 
seizure  of  the  bankrupt's  goods  under  the  ex- 
ecution^  then  I  imagine  A,  will  be  protected  by 
the  exception  in  the  lOSth  section  of  the 
6  G.  4,  c.  16;  and  that  in  such  ease  it  would 
not  alter  the  circumstances  if  the  goods  had 
been  sold.  S.  W. 


Commoti  HafD. 

HUSBAND.      SEPARATION.      NECESSARIES. 

P.  179. 
Lord  Mansfield,  in  the  case  of  Oxnrd  v. 
Darn/ord^  cited  I  Selw.  N.  P.  260,  laid  it 
down  as  clear  and  decided  law,  that  where 
a  husband  agrees  to  make  his  wife  a  sufficient 
allowance,  and  pays  it,  the  husband  is  not 
liable.  And  agam,  in  the  case  of  Turner  v. 
fFinier,  Selw.  N.  P.  261,  his  lordship  non- 
suited the  plaintiff,  because  on  separation  the 
defendant  had  agreed  to  make  an  allowance  to 
his  wife,  and  had  regularly  paid  it,  notwith- 
standing the  plaintiff  had  no  notice.  See  also 
the  cases  of  Hodgkimon  v.  Fletcher^  4  Camp. 
70 ;  Liddiard  ▼.  fTilmot,  2  Stark.  x\.  P.  C. 
86.  Omega. 


CHAMPCRTT.   P  160. 

This  case  falls  within  the  definition  of  Cham- 
perty, namely,  an  unlawful  maintenance  of  a 
suit,  (Bro.  Maint.  7,14;  2  Roll.  Ab.  1  IS;  Hawk. 
P.  C.  c.  83,  s.  5,)  in  consideration  of  a  bargain 
for  part  of  the  thing  in  litigation  ;  see  Stevem 
V-  BagweU,  15  Ves.  139 ;  and  see  /^ff//w  v. 
Portland,  3  Ves.  394,  502;  and  Hartley  v. 
Rttstelt,  2  Sim.  &  Stu  244.  When  a  part  of 
the  subject  of  a  contract  is  contrary  to  statute, 
the  whole  is  invalid ;  see  Treat,  on  Contracts, 
by  Chitt^,  iun.  Maintenance  and  Champerty, 
are  forbidoen  by  many  ancient  statutes. 

Observator. 


lafD  of  projprrti;  anlr  Conheiisncdfs- 

SEPARATION  DEED. — TRUSTEES  REFUSAL. 

P.  160. 

A  disclaimer  cannot  be  made  by  a  trustee 
after  the  trust  has  been  once  accepted,  2  Prest. 
Abst.  225,  3.  107.  The  deed  may  be  stamped 
on  payment  of  the  penalty.  Presuming  this 
deed  was  not  to  take  effect  in  future,  and  that 
it  was  in  other  respects  valid,  I  believe  C.  and 
/>.  must  perform  the  duties  of  their  offices. 

Observator. 


her  husband,  by  deed  as  well  as  by  will.  A 
purchaser  or  mortgagee  would  l)e  safe  in  ac- 
cepting a  conveyance  from  her  and  her  trus- 
tees. Sell  V.  ffyde,  Prec.  Ch.  328  ;  Norton  v. 
Turvill.  2  P.  Wms.  144  ;  Gri/rlfpy-  CtfX,  I  Ves. 
517;  Hulme  v.  Tenant,  1  Bro.  C.  C.  16.  It 
seems  creditors  in  general  cannot  compel  A.  to 
give  up  her  separate  property.  Peruaps  it  is 
not  (juite  settled,  whether  without  an  express  or 
implied  charge  by  her  upon  her  separate  estate, 
her  creditors  can  enforce  their  claims  against  it. 
In  Clinton  v.  f^il/es.  Rolls,  18-2(),  the  Muster  of 
the  Rolls  appeared  to  be  of  opinion,  that  it  could 
make  no  difference  whether  the  debt  was  se- 
cured by  writing  as  a  promissory  note  or  not ; 
Sug.  Pow.  4  ed.  115  ;  and  Lord  Thnrlotr^  in 
Holme  V.  Tenant,  seems  to  have  considered 
that  liability  to  general  engagements  ^vas  a 
necessary  incident  to  a  separate  estate,  arising 
from  the  capacity  to  contract,  which  a  sepa- 
rate estate  confers.  But  subsequent  authori- 
ties appear  to  limit  the  liability  to  cases  where 
the  contract  is  entered  into  by  the  wife,  with 
the  intention  of  charging  her  separate  estate, 
in  which  cases  the  Court  treats  tne  charge  as 
an  appointment  by  the  wife  of  her  separate 
estate.  See  1  Ves.  jun.  277;  2  Ves.  jun.  150; 
8  Ves.  175;  9  Ves.  493,  497;  II  Ves.  325; 
3  Madd.  389.  But  the  corpus  of  A.'s  real 
estate  is  not  liable  by  such  charge ;  her  per- 
sonal esitate  in  general  i8>  and  the  rents  and 
profits  of  her  real  estate ;  see  Nantes  v.  Cor^ 
rock,  9  Ves.  189 ;  Francis  v.  fVigz^^l,  I  Mad. 
262,  &c.  and  the  cases  there  referred  to. 
Her  person  however  would  not  be  liable,  nor 
stock  upon  which  there  is  no  lien  ;  see  the 
cases  last  cited.  But  as  to  the  latter,  see 
Essejf  V.  Atkins,  14  Ves.  542. 

Obseryator. 


coparcener. — FREE-BENCH.      P    223. 

Except  by  a  particular  custom  a  wife  is  not 
entitled  to  free-bench  unless  the  husband  dies 
seised;  Denson  v.  Scott,  Carth.  275;  f^aug- 
han  d.  Atkins  v.  Atkins,  5  Burr.  2785 ;  except 
in  gavelkind  lands.  Walk,  on  Descent,  54,  n.  1. 

X.Y. 


MARRIED  WOMAN. — POWER.      P.  160. 

A.  can  encumber  her  real  and  personal  pro- 
perty vnthout  the  consent  or  concurrence  of 


tenant  for  life. — MORTGAGE.      P.  240. 

The  law,  in  the  absence  of  an  express  de- 
claration to  the  contrary,  presumes  that  A, 
having  only  a  partial  estate  in  the  land,  it  is 
improbable  that  he  should  have  paid  the  600/. 
for  the  benefit  of  B,,  or  that  having  an  un- 
limited extent  of  interest  in  the  money,  he 
would  appropriate  it  so  as  to  contract  the 
period  of  his  enjoying  it  to  the  duration  of  his 
interest  in  the  lano!  A.*^  claim  therefore 
exists,  and  no  person  who  comes  into  the  pos- 
session of  the  land  can  maintain  a  title  against 
him  or  his  representatives,  seeking  to  have  it 
returned  by  the  land  when  his  concern  with  \t 
has  ceased.  Wyndham  v.  Earl  of  Egremont, 
Amb.  753,  and  subsequent  cases. 
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QUERIES. 


Common  iLaSo. 


WHETHER  RECEIPT 


*( 


ff 


PRO  TANTO"    A    DIS* 


CHARGE. 

^.  sold  floods  to  a  femde  minor  for  which 
her  father  was  to  pay.  The  father  died  shortly 
afterwards,  and  h»  executor  paid  ten  shillings 
in  the  pound  on  the  amount  of  the  debt, 
being  to  the  extent  of  the  deceased's  assets ; 
upon  which  A,  gave  a  receipt  "  pro  tanto  **  to 
the  executor.  The  minor  subsequently  mar- 
ried, and  her  husband,  who  has  admitted  the 
amount  in  a  letter  to  j4.,  refuses  to  pay  the  ba- 
lance,  on  the  ground  that  by  receiving  money 
from  the  executor  j4,  had  taken  his  election 
and  exonerated  the  husband  from  any  liability. 
It  is  apprehended  that  this  is  not  the  case,  but 
an  authority  on  the  subject  is  requested. 
j4,  has  a  true  copy  of  the  receipt  given  to  the 
executor,  and,  as  the  latter  resides  at  a  distance 
in  the  country,  and  it  would  consequently 
be  expensive  to  bring  him  up  to  town,  would 
it  not  be  sufficient,  under  the  recent  rules,  to 
call  upon  the  defendant  to  admit  that  such  was 
a  true  copy,  and  that  the  original  was  signed 
and  given  by  such  person  and  for  such  sum  as 
in  the  copy  specified  ?  The  whole  gist  of  the 
defence  seems  to  lie  on  the  question  of  the  re- 
ceipt being  under  the  circumstances  a  discharge 
for  the  whole  or  not.  B.  \V. 


IxtD  of  9roprrt9  jhOi  Conbfpxndiijt. 

BEQUEST. — SURVIVORSHIP. 

j4,  gave  and  bequeathed  certain  shareli  in  a 
ship,  from  and  immediately  after  her  decease, 
unto  B.  and  C»  and  to  the  survivor  of  them, 
their  executors,  administrators,  and  assigns 
absolutely,  to  and  for  iheir  own  proper  use, 
benefit,  and  disposal;  both  B.  and  C,  took 
under  the  will.  C.  died  without  alienating  or 
forfeiting*  his  interest.  Does  the  entirety  re- 
main to  B,  the  survivor?  or  do  the  repre- 
sentatives <rf  C.  take  ?  and  if  they  take,  whe- 
ther as  joint  tenants,  or  tenants  in  common  i 


MISCELLANEA. 


SERJEANTS'  INN. 

An  Act  touching  Serjeants*  Inn  in  Fleet 
Street,  was  this  day  read  the  first  time  ; 

Order  erf,  bv  the  Parliament,  That  the  con- 
tractors for  the  sale  of  the  lands  of  the  late 
Dean  and  Chapters,  be  required  to  forbear 
to  contract  with  any  person  or  persons  for  sale 
of  the  capital  messuage,  situate  in  or  near 
Fleet  Street,  London,  commonly  called  Ser- 
jeants' Inn  in  Fleet  Street,  where  divers  of 
the  Judges  and  Serjeants  at  Law  have  for  a 
long  time  resided,  and  do  still  reside,  until  the 
residue  of  the  said  lands  shall  be  contracted 
for  and  sold  — Journals  of  the  Home  of  Com- 
mom,  19M  October,  1649. 


LAWYERS  ASSISTING  THE  ENEHT. 

Ordered,  by  the  Parliament,  That  all  such 


persons  as  wert  heretofore  Judges,  and  like- 
wise all  Seneants  at  Law»  Counsellors,  Doc- 
tors of  the  Civil  Law,  Attorneys,  Clerks,  and 
Solicitors  in  tiM  respective  Courts,  who  have 
been  against  the  Ptoliament,  and  adhered  to, 
or  been  aiding  and  assisting  to  the  enein^,  he 
removed  from  their  chambers  retpectirely, 
within  either  of  the  Serjeants'  Inns,  or  any  uf 
the  Inns  of  Court  or  Chancery,  and  from  the 
Doctors'  Commons ;  saving  the  right  of  such 
Articles  of  War  as  have  been  confirmed  by  the 
Parliament. 

Ordered,  by  the  ParltaoBent,  That  it  be  re- 
ferred to  the  Lords  Commissioners  for  the 
Great  Seal,  to  give  order  to  the  Judges  of  the 
several  Courts,  the  Bendiers  of  the  several 
Inns  of  Court,  the  Principals  of  the  Inns  of 
Chancery,  and  to  the  Judges  of  the  Admiralty 
respectivdy,  that  this  order  be  put  in  execu- 
tion accordingly;  and  to  require  an  account 
thereof  from  tne  respective  persons  aforesaid. 
Commom  Journals,  Oct,  19,  i649. 


THE  EDITOR'S  LETTER  BOX. 


The  First  Part  of  the  Second  Volume  of 
Commentaries  on  the  New  Statutes  is  in  the 
press,  and  will  be  very  speedily  published.  It 
will  comprise  the  Poor  iakw  Aet,  and  shew  the 
important  alterations  thereby  effected  in  the 
theory  and  administration  of  the  law. 

Our  Subscribers  will  probably  make  an 
early  application  for  the  Heport  of  the  Com^ 
misshners  on  the  Criminal  Law,  as  a  compa- 
ratively small  number  have  been  printed.  Jl 
will  form  an  Appendix  to  the  dghth  vulnme 
of  this  work. 

Although  during  the  vacation  we  sImU  de- 
vote somewhat  more  space  for  the  insertion  of 
Queries  and  Answers  than  we  have  been  able 
to  do  during  the  sitting  of  Parliament,  we 
trust  our  correspondents  will  be  as  concise  as 
possible,  and  that  they  will  not  put  <}Ucstions 
which  can  be  readily  answered  by  reference  to 
Blackstone.  Practical  points  are  the  most 
useful. 

We  are  obliged  to  a  well-wisher  in  Worces- 
tershire, and  shall  readily  insert  his  communi- 
cations. 

The  letter  of  X.  &  Z.  shall  have  our  best 
attention ;  but  the  subject  is  a  delicate  one. 

We  shaJl  take  an  early  opportunity  of  writing 
to  the  author  of  a  Conveyancing  communica- 
tion ;  for  which,  in  the  mean  time,  we  beg 
him  to  accept  our  thanks. 

The  Queries  and  Answers  of  J.  T.  A. ;  "A 
Constant  Reader  ^  O.  N. ;  J.  B. ;  T  T.  G. ; 
"  Agricola ;"  A.  C.  P. :  "  Genus ;"  W.  W.  5 
and  "  Enquirer,'*  have  been  received. 

We  thmk  *'  Legulseius"  should  addrebs 
himself,  with  his  real  name,  to  the  Law  So- 
ciety. 

"  An  Original  Subscriber"  shall  receive  aa 
early  notice. 

«•«  The  Quarterly  Digest  d(  all  Reported 
Cases  for  the  year  1834,  is  now  published. 
This  is  the  Third  Part  of  the  Fourth  Volume. 


^fit  iirani  4&b«ttbtv^ 
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-"  Qood  magis  ad  nos 


Perttnety  et  neadre  malom  est,  agitanma. 


HoftAT. 


THE  WESTMINSTER  REVIEW  AND 
LAW  REFORM. 


It  has  often  been  alleged  that  the  opi- 
nions of  mere  lawyers—and  we  profess  to 
be  such — are  not  to  be  taken  in  matters 
connected  with  law  reform.  We  have  fre- 
quently shewn  how  groundless  is  this  notion, 
and  that  all  the  most  beneficial  reforms 
in  the  law  have  in  fact  proceeded  from  such 
mere  lawyers.  '  We  have  felt  it  our  duty, 
as  well  to  the  public  as  the  profession, 
to  oppose  certain  measures  now  before  par- 
liament, and  in  doing  so  occasionally  to 
impugn  the  motives  of  the  proposers ;  and 
it  is  our  present  purpose  to  shew,  that  these 
our  opinions  are  by  no  means  confined 
to  the  legal  profession^  but  are  held  by 
those  who  represent  the  extreme  reforming 
party  in  the  state.  We  are  aj^xious  then, 
to  use  a  phrase  of  our  own  crafty  "  to  place 
on  the  record  j"  the  sentiments  of  this  school 
of  statesmen ;  and  we  do  so  without  adopt- 
ing them  as  our  own,  except  so  far  as 
we  have  ourselves  before  expressed  them. 
It  is  for  this  purpose  that  we  shall  advert  to, 
and  extract  ^illy  from,  an  article  in  the  last 
Westminster  Review,  adding  some  few  re- 
marks by  way  of  note. 

"  ft  is  well  known,  says  the  writer,  that  for 
several  years  numerous  and  extensive  boards 
of  inquiry  into  insulated  portions  of  the  la)ir, 
have  Deen  sitting,  and  from  time  to  time  re- 
porting. The  beneficial  consequences  antici- 
pated from  such  investigations  by  those  who 
set  them  on  foot,  have  been  neutralized  by 
several  circumstances.  The  commissions  have 
been  issued  at  different  periods,  and  under 
different  tones  of  feeling  and  action,  so  that  it 
is  no  wonder  that  the  resalts  should  be  differ- 
ent.   The  Chancery  commission,  for  instance, 

ccxxii. 


though  costly  enough,  was  probably  intended 
to  do  nothing,  and  next  to  nothing  has  ac> 
oordinglv  resulted  from  it.  In  the  next  place, 
the  law  being  carved  up  into  portions,  with 
no  general  supervising  authority,  the  inquiries 
have  been  partial,  discursive,  and  unconnected. 
Again,  the  members  constituting  the  boards 
have,  in  their  progress^been  sometimes  changed. 
Witness  the  common  law  commission,  where 
the  eminent  men  firsts  appointed  have  been 
succeeded  by  others  of  a  very  different  grade, 
who  appear  on  several  points  to  differ  from 
their  predecessors,  and  on  more  than  one  sub* 
ject,  to  take  their  cue  from  the  Chancellor, 
who  appointed  them,  to  report  on  measures 
to  which  he  was  already  passionately  com- 
mitted. In  the  last  place,  though  these  boardp 
were  appointed  by  the  Crown  on  the  address  of 
Parliament,  it  has  been  considered  nobody's  bu- 
siness to  lay  their  proposed  measures  before  Par- 
liament. They  are  not,  as  they  ouf  ht  to  be,  ap- 
pointed to  prepare  bills ;  ^  they  only  print  large 
crude  folios,  and  these  are  left  for  any  speculative 
legislator  to  take  as  hints  or  bases  for  schemes 
substantially  his  own,  but  for  which  he  adroitly 
claims  as  much  support  from  a  commissioner's 
report  as  he  can  conveniently  find  pretence 
for. 

"  Down  to  the  accession  of  the  present 
administration,  accordingly,  little  or  nothing 
had  been  practically  done ;  and  though  Lord 
Brougham  had  himself  been  the  occasion  of 
appointing  most  of  these  commissioners,  and 
though  no  task  was  easier  than  the  usefid  and 
unambitious  one  of  seeing  that  the  measures 
proposed  by  them  (many  of  which  were  op- 
posed bv  no  one,  and  had  long  been  digested 
into  bills)  were  carried  through  Parliament, 
the  matter  remained  as  bad  under  the  present 

*  Mr.  Serjeant  Stephen  is  the  only  original 
commissioner  now  remaining. — Ed.  L.  O. 

^Thisis  incorrect.  Almost  all  the  recent  bills 
passed  in  pursuance  of  tlie  recommendations 
of  the  commissioners,  have  been  prepared  by 
them.— Ed.  L.O. 
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goifmKJMD$  m  ttniler  precedlD^  ono9,  tUl  last 
fession,  when  Bomething  certainly  was  done ; 
it  will  be  seen  how  much.  The  old  tactics  had 
been  hitherto  carefullv  puf«ued,  and  even  in 
kuBt  session,  on  several  pointy  there  was  little 
Tariance,  High  sounding  projects^  aAd  large 
announcements,  session  after  session,  formed 
the  topics  of  long  speeches ;  bills  were  oc- 
casionally introduced,  but  too  late  and  too 
crudely  formed  to  pass  into  laws.  In  short, 
each  sr^ion  was  rubbed  through  as  well 
as  it  might ;  and  no  one  meddled  with  law 
reform  on  any  consistent  plan  of  operations ; 
but  any  one  that  pleasea  took  up  such  in. 
sulated  portions  as  met  his  particular  whim, 
and  fashioned  them  as  much  luce  or  unlike  the 
commissioners'  plans  as  suited  his  caprice.  Par* 
liament  troublim^  itsdf  in  fact  not  m  the  least 
as  to  any  details.  Even  in  the  last  session, 
scarcely  any  thing  really  effective  was  done  till 
August,  and  then  every  thing  was  pushed 
through  in  a  hurried  imperfect  way,  little  con- 
ducive to  any  permanently  useful  purpose. 

"  It  will  be  sure  to  be  said,  in  excuse  for 
all  this  neglect,  that  it  is  rery  hard  work  to/ 
paps  bills  on  these  subjects,  and  that  time  is' 
wanting,  from  the  press  of  other  business* 
To  which  mav  be  replied,  that  the  assertton  is* 
nearly  altogetlier  untrue.  The  House  of  Lords 
sits  for  months  literally  doing  nothing;  at 
any  rate  to  many  ordinary,  and  often  most 
useful  practical  measures  of  reform,  there  is* 
in  fact  no  parliamentary  opposition  at  all; 
these  therefore  need  not  be  odayed ;  and  it  is 
certainlv  too  much  to  talk  of  want  of  timer 
for  aueh  straightforward  matters,  when  Lord-' 
Brougham  can  find  opportunity  for  his  own 
particular  pojects,  where  there  really  is  diffi- 
culty,  arismg  not  only  from  interested  opjKv 
tttion,  but  from  disagreement  among  rewr* 
mers  themselves,  as  to  the  principles  on  which 
some  of  his  projects  proceed. ^ 

"  With  regard  to  the  Court  of  Chancery, — 
which  if  the  Chancellor  had  been  turned  out 
a  year  ago,  he  would  have  left  just  as  he  found 
it,  and  wliich  even  now  is  not  much  improved,— 
much  of  tlie  most  useful  practical  reforming 
could  be  effected  by  tfrders,  without  Parlia^^ 
ment  interfering  at  all.  One  good  measure 
had  certainly  been  effected  before  the  last 
session,  that  of  commuting  the  impure  reve- 
nue of  the  Chancellor  for  a  salary  and  an  in-i. 
creased  retirinff  allowance.  This  proceeding, 
however,  invohred  none  of  the  sacrifices  so 
much  extolled  at  the  time.  The  abandoned 
offices  were  almost  all  then  full,  and  certainly 
were  so  at  the  time  when  the  measure  ought  to 
have  been  proposed,  the  instant  the  Chancellor 
took  office.  The  plan  had  already  been  long 
ago  applied  to  the  other  courts  ,*  and  it  surely 
is  no  great  merit  to  give  up,  what  an  honest 
man  would  not  be  easy  to  retain  for  a  moment. 
The  only  source  of  difficulty  and  impediment 
in  getting  thro^h  such  measures  as  tne  Chan- 
cellor attempts  to  carry  forward,  seems  to 

— ; ^ . 

^This  is  perfectly  true,  and  we  want  no 
bftter  example  of  it  than  the  Local  Courts  BilK 
Ed.  L.  O. 


arise  from  )d^  professing  to  act  on  tho  ilep  hj 
step  principle  I  yet  at  the  same  time  caring' 
little  for  practical  reme<Iie8  for  obvioas  prme- 
tieal  evilsi,  in  compurison  with^  a  set  of  ambi- 
tious flights  of  his  oWn,  or  of  some  one  aboat 
him,  WMoh  are  colistaotly  appended  as  aecom* 
paniments  to  his  bills,  and  which  either  mar 
the  work  if  it  succeeds,  or  defeat  its  progreas 
altogether.      For  instance,    in  his  Cfaaacery 
bill  of  last  session,  the  only  measure  be  kaa 
carried  through  in  his  own  proper  depaitmcat, 
except  the  Lunacy  bill,  which  was  in  fact  Lord 
Lynahttfst's,  two  thirds  of  it  were  obfiged  to 
be  abandoned.    The  mischief  arose  firom  sns 
attempt  at  a  wild  scheme  of  forming  a  colIc|fe 
of  soihe  db«en  or  more  gentlemen  with  haod- 
somie  incomes,   who  were  to  divide  amoa^ 
them  the  official  duties  of  some  departments 
of  the  f  vonrt,  when  three  or  four  efficient  men 
with  suitahle  clerks,  would  have  done  the 
work  much  better.    The  scheme  went  in  hurt 
to  convert  the  present  clerks  in  Court,  wick 
alf  the  inconveniences  which  such  a  hetero- ' 
f^cneons  and  desultory  body  c^ccasions,  into  a 
etMege  of  Fdazer9,—^o  as  ingeniously  to  re- 
tain all  the  vices  of  thv  present  plan,  and 
create  a  handsome  patronage,   at  the  same 
time  that  the  suitors  were  deprived  of  the 
countervaiBnjg  Influence  upon  the  body  which 
now  arises  from  their  not  beiilg  salaried  offi* 
cern,  but  being  put  in  a  state  of  competition, 
and  owing  their  quantity  of  ^mi^yment  to 
uublic  confldence.    Much  merit  was  chumed 
tor  this  biff  when  it  eventually  passed,  and  a 
great  deal  was  said  about  the  labour  attending 
such  measures;  and  the  praise  due  to  those 
who  surmounted  it.    But  what  in  hxX  was  all 
tliia  labour  ?  The  whole  seems  to  amount  fa  a 
week's  attention  from  a  committee   of  te 
House  of  Commons,  vriiich  they  could  as  well 
have  given  in  March  as  in  July  or  August. 
And  what  was  the  degree  of  finisn  and  perfec- 
tion of  tlie  work  ?  It  went  to  the  Lords,  when 
there  was  no  time  to  discuss  whether  it  was 
right  or  wrong ;  and  in  fact  possctt  with  the 
Chancellor's  opinion,  that  it  was  whoUy  wioag 
in  principle,  and  that  it  must  be  altered  aext 
session*    Thb  is  called  legislation  :  The  truth 
seems  to  be,  that  it  was  becoming  absolutely 
necessary  that  something  should  be  done,  (par* 
ticularly  as  by  the  two  years'  delay  already  in* 
curred,  certain  masters  ^ere  receiving  nearly 
twice  what  they  ought  to  have  done ;;  and  it 
vnis  of  secondary  consideration  what  th^^Aierits 
of  the  alteration  should  be.    But  why,  if  sock 
a  bill  as  this  could  pass,  could  not  man^  other 
practical  abuses  have  been  corrected?    Tke 
Chancellor  had  only  to  select  a  few  clauses 
from  a  score  of  prepared,    and   afterwards 
neglected  bills,   in  order  to  accomplish  an 
equal  number  of  generally  desired  reforms. 
One  point  immediately  occurs ;  why  is  not  a 
summary  proceeding  settled,  for  recovering 
legacies,  or  compt'lling  executors  to  pass  ac- 
counts ?<^    The  Chancellor  n  quite  aware  of 

^  This  ^vas  proposed  some  time  ago  by  Mr. 
Spence,  who  printed  bills  for  effecting  It.  Sec 
an  accoimt  ot  them,  4  L.  O.  64. 
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thcf  existliig  evil;  aiid  uoUiioft  U  easier  tkan  to 
provide  a  remedy.  He  in  fact,  in  the*  case  of 
small  l^^acies,  had  takeo  it  into  coneideration 
in  one  o?  his  Local  Courts  bilb.  If  this  was  right 
for  one  court,  can  it  be  less  so  for  another, — 
considering  especially  that  executors'  accounts 
of  an  others,  least  require  to  depend  on  some 
iroprovemeni  in  locid  machinery,  inasmuch  as 
they  have  already  to  be  passed  m  town  once  at 
the  Legacy  Office.  Can  it  be  meant  to  help 
the  case  to  be  made  out  for  the  favorite  local 
projeety  by  purposely  keeping  the  superior 
court  unre formed  ^  As  a  set-on  against  com- 
plaints of  neglect  or  delay  in  pressing  forward 
any  connected  plan  of  law  refonn,  the  public 
are  incessantly  reminded  of  the  Lord  Chan- 
cclktf's. activity,  efedual  and  inpffectoal  iathe 
casea  of  the  bankmptcy  and  local  courts  plans. 
The  .first,  the  new  bankruptcy  project, «  is  one 
of  the  most  striking  instances  of  the  extent 
to  which  dubious  novelties  have  operated  to 
mar  the  pecuniary  and  other  advaoteges  about 
irhieh  m.  were  agreed.  It  might  be  added, 
that  it  is  a  striking  ease  of  usel^s,  and  there- 
fore mischievous  extension  of  government 
patronage.  No.  one  doulited  that  it  was  ne- 
cessary at  once  to  substitute  a  permanent  and 
limited  number  of  London  commissioners  for 
the  old  plan  of  the  lists,  and*  also  to  abolish 
the  patent  places.  Most  practical  men  arc 
now  agreed,  that  all  the  rest  would  have 
worked  itself  right ;  and  that  an  immense  ex- 
penditure created  by  certain  additions  to  the 
plan-,  has  consumed  a  great  share  of  the  sav- 
ing effected  by  the  good  part  of  the  scheme, 
wmle  the  additions  themselves  are  in  fact 
worthless.  The  removal  of  the  judicial  func- 
tions an  four  inferior  judges,  is  a  confessed 
blunder  of  the  worst  sort,  especially  as  with  a 
^ew  to  other  reforms  (particulaiiy  the  crea- 
tion of  an  appeal  bench)  it  will  after  all  be 
necessary  to  add  one,  if  not  two  other  judges 
to  the  equity  courts.  The  alteration,  more- 
over, brought  an  excuse  for  creating  a  whole 
staff  of  registrars,  &c.  over  and  above  the 
secretary's  staff,  which  Was-  still  left,  fhongh 
its  duties  are  transferred  to  others.  For  these 
new  officers,  duties  have  had  to  be  contrived, 
in  order  to  fill  up  their  time ;  and  business  is 
removed  to  them  from  the  masters  in  Chancery, 
just  aa  the  latter  are  rendered  cheap  and  effec- 
tive in  their  proceedings.  The  bearing  which 
all  these  novelties  have  ot  the  important  point 
of  patronage,  will  be  adverted  to  hereafter. 

**The  scheme  of  offidal  assignees  is  fdausible, 
and  obtained  mnch  approbation  at  first;  but 
its  merits  are  now  much  and  deservedly  ciues- 
tioned,  and  it  seems  to  involve  the  seeas  of 
eventual  subversion.  Whatever  care  maybe 
taken  at  the  first  creation  of  a  whole  class  of  men, 
when  all  eyes  are  open ; — the  case  alters  as  oc- 
casiottal  vacancies  occur ;  and'  there  can  be  no 


e  We  call  particular  attention  to  these  opin- 
ions respecting  the  bankruptcy  court.  It  will 
be  seen  that  they  are  in  conformity  with  those 
expressed  bv  us,  as  well  at  the  onginal  estab- 
lishment or  the  court  aa  more  recently.— 
Ed.  L.  O. 


doubt  that  such  places  as  these  will  be  soon  * 
used   for  other  purposes    than  good   ones. 
Symptoms  are  already  seen,  and  must  increase, 
of  the  official  assignees  preferring  every  kind 
of  immediate  realization,  with  a  certain  amount 
of  commission  which  it  brings,  to  hard  work 
for  the  chance  of  increasing  it ;  and  the  nature 
of  their  dealings  renders  it  often  impossible  to 
Sift  their  motives.    The  class  of  creditors'  as* 
signees  also,  necessarily  deteriorates  in  quality, 
under  the  notion  that  the  labour  falls  on  the 
Official.    Between  the  two,  there  is  little  doubt 
that  the  work  will  soon  be  very  ill  done.    The 
opinion  is  rapidly  gaining  ground,  that  the 
interests  of  parties  provide  a  better  guaran- 
tee than  the  vigilance  of  any  officer  can  supply. 
What  was  wanted  was  an  active  system  of 
auditing,  with  dieap  and  summary  access  to  » 
permanent  commissioner,   strictly  enforcing 
the  instant  public  deposit  of  all  monies  re* 
ceived ;  and  with  this  improvement^  all  would 
have  eventually  gone  on  much  better  than  it 
will  with  the  good  places  and  handsome  per 
centage  of  pud  agents.    The  present  scheme 
ei«ates  and  pays  a  new  set  of  officers  to  watch 
the  old;    and  when  the  new  degenerates  iki 
turn*  Uiere  will  only  have  been  aoded  a  fresh 
batch  of  evils  for  some  future  reformer  to  cure. 
And  this  leads  to  the  most  extraordinary  change 
effected  by  the  Chancellor's  bankruptcy  scheme^ 
which  has  wantonly  and  without  the  smallest 
degree  of  necessity,  swelled  the  amount  of 
central  patronage,  and  placed  whole  bodies  of 
men  under  direct  political  influence, — the  pro- 
vision empowering  the  Chancdlor  to  require 
of  the  Jiidffes  lists  of  country  barristers  and 
solicitors,  irom  whom  he  is  to  form  a  perma* 
nent  staff,  to   which  alone  coimtry  commisi- 
sioners  of  bankrupts  shall- go.     It  may  be  well 
to  tell  a  littleof  tlie  histcMy  of  these  country  com<* 
missionerships,  as  they  were  fattened  up  by  Lord 
Eldon,  and  then  dexterouly  seized  upon  by  his 
bolder  successor.    Lord  Eldon,  in  a  very' late 
stage  of  the  progress  of  the  Bankrupt  Act  of 
6<f.  4,  inserted  a  clause  which  attracted  no  no- 
tice till  it  was  too  late.    On  the  promulgation 
of  the  act,  it  was  discovered  that  it  required  the 
parties  to  summon  to  every  meeting  two  bar- 
risters, instead  of  one  as  formerly ;  and,  more- 
over, it  quietly  doubled  their  fees,  giving  them 
2/.  each  instead  of  1/.    In  short,  the  fees  of 
every  bankruptcy  meeting  were  from  3/.  ad- 
vanced to  no  less  than  hi.    For  this  latter  pro- 
vision (at  least  as  applied  to  all  cases,  whether 
the  commissiouers  sit  in  their  own  town,or  travel 
abroad),  there  was  no  sort  of  excuse,  unless  it 
was  expedient  to  pay  them  double  for  coming 
to  help  each  other,  and  standing,  perhaps,  in  each 
others'  way.    It  was  notorious,  that  the  work, 
at  the  old  prices,  was  greedily  sought  for.  In  de- 
fence of  the  ischeme  of  j^etting  two  barristers  to 
attend  instead  of  one,  it  might  be  said  that  it 
was  desirable  in  order  to  prevent  abuses  which 
had  occurred  in  country  commissions.    There 
had  been  little  or  no  evil  of  this  sort  to  remedy, 
particularly  since  the  number  of  resident  bar- 
risters had  increased.    In  many  large  towns  it 
was  notorious  that  the  bankruptcy  business 
was  much  better  done  than  by  the  London 
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lists.  But  when  two  barriatcrs  were  secured, 
fdl  chance  of  collusion  became  next  to  impoe- 
sible,  and  further  interference  was  then  surely 
unnecessary ;  or  at  all  events,  if  these  plans 
failed,  and  the  Chancellor  took  the  appoint* 
ments  to  himself,  it  might  be  expected  to  see 
the  double  pay  and  double  servants  at  once 
abolished,  as  certainly  no  longer  justifiable. 
But  no  such  thing.  Lord  Eldon  fattened  the 
places  up,  and  Lord  Brougham  wound  up  the 
matter  by  making  patronage  of  them.  The 
progress  of  the  affair  remains  an  evidence  of 
the  inexpediency  of  unnecessarily  increasing 
the  value  of  appointments ;  for  the  superior 
authorities,  as  soon  as  they  thus  become  worth 
having,  arc  sure  to  secure  them.  The  Chan- 
cellor's omission  to  rectify  the  abuse  is  the 
more  striking,  when  it  is  considered  that  the 
House  of  Commons  thought  the  two  provi- 
sions of  Lord  Eldon's  act  not  only  unneces- 
sary, but  mischievous.  They  twice  added  to 
bills  for  amending  the  bankrupt  law,  clauses 
for  their  repeal.  Those  bills  Lord  Eldon  let 
drop,  because  he  would  not  give  up  his  job, 
and  dared  not  openly  defend  it.  Lord 
Bl-ougham  has  carefully  left  the  abuse  as  he 
found  it,  except  that  he  has  made  it  his  own. 
No  justification  has  ever  been  produced  for 
this  plan  of  rendering  every  country  barrister 
and  solicitor  dependent  on  the  central  autho- 
rities for  a  branch  of  his  practice,  for  which 
he  had  before  only  to  rely  on  his  talents  and 
reputation,  as  shewn  to  the  parties  interested. 

{^To  be  continued.'] 


ON  THE  LAW  OF  FREE  SCHOOLS. 


Thk  law  respecting  Free  Schools  has  come 
before  the  Court  in  several  recent  cas^, 
some  points  of  which  we  shall  briefly  con- 
eider.  It  frequently  happens,  that  from 
the  lapse  of  time  since  the  foundation  of  the 
school,  and  the  accumulation  of  the  funds, 
the  salary  originally  ^ven  to  the  school- 
master becomes  much  larger  than  is  suffi- 
cient for  the  purposes  of  the  institution!; 
and  a  question  arises,  how  is  the  surplus  to 
.be  disposed  of?  It  also  occurs,  that  the 
purposes  for  which  the  charity  was  founded 
cease  to  be,  from  the  alteration  of  circum- 
stances,  those  to  which  it  may  be  most 
beneficially  applied  ;  and  it  is  to  be  consi- 
dered how  far  a  Court  of  Equity  may  divert 
the  funds  from  the  objects  intended  to  be 
effected  by  the  founder.  A  very  late  case 
involved  both  these  questions ;  but  before 
stating  it,  we  shall  mention  some  prior  de- 
cisions. 

In  the  case  of  the  Berkhampetead  Free 
School,^  which  was  a  royal  foundation,  the 
master  and   usher  were   corporators,   and 

•  2V.  &B.  131. 


were  both  residing  at  a  distance  from  the 
foundation ; .  but  Lord  Eldon  declined  giving 
any  relief  against  this  misconduct,  on  the 
ground,  that  so  long  as  the  visitor  did  not 
think  proper  to  remove  them,  they  must  be 
considered  entitled  to  all  the  revenues 
which  belonged  to  them  by  the  same  in- 
strument which  gave  them  their  corporate 
capacity ;  and  he  laid  it  down  as  a  prin- 
ciple, tiiat  the  internal  management  of  a 
charity  is  the  exclusive  subject  of  visitatorial 
jurisdiction ;  but  that  under  a  trust  as  to 
the  revenues,  abuse  by  misapplication  might 
be  controuled  by  the  Court.  But  it  is  to 
be  remarked^  tlmt  in  this  foundation  there 
was  a  special  visitor.  When  an  estate 
is  given  to  a  corporation  or  individual,  sub- 
ject to  a  specific  charge  for  the  maintenance 
of  a  charity,  the  corporation  or  individual 
will  be  entitled  to  the  benefit  of  all  the  sur- 
plus income  beyond  the  purposes  of  the 
charity,  which  may  arise  from  an  alteration 
in  the  value  of  the  property :  but  when  an 
estate  is  given  to  a  corporation  or  an  indi- 
vidual in  trust  for  specified  charitable  pur- 
poses, the  surplus  income  will  be  applied 
by  the  Court  cy  pres  in  advancement  of  the 
charitable  purposes  for  which  the  fund  is 
given.  Tins  principle  was  recently  acted 
on  by  Sir  John  Leach,  V.  C.,^  and  Lord 
Eldon, ^  and  is  in  conformity  with  many 
other  cases.* 

In  the  case  of  the  Attorney  General  v. 
The  Skinners'  Company,*'  the  Court  were  <rf 
opinion  that  the  master  and  under  master 
were  entitled  only  to  a  competent  remune- 
ration for  their  services,  although  there  was 
a  strong  apparent  intention  on  the  part  of 
the  testator  to  give,  a  beneficial  interest  in 
the  surplus  to  the  schoolmaster:  and  it 
will  be  seen,  that  in  the  latest  case  on  the 
subject,  the  rule  laid  down  in  this  csase  was 
supported. 

It  has  also  been  recently  decided,  that 
provisions  for  teaching  reading,  writing, 
and  arithmetic,  may  be  introduced  into  a 
scheme  for  the  management  of  a  free  gram- 
mar school,  although  the  probable  intention 
of  the  founder  was  to  confine  the  instniction 
to  the  learned  languages.'  However,  where 


.    b  3  Madd.  319. 

c  2  J  &  W  294. 

d  Thet/ord  School,  8  Co.  130 ;  AmM  v. 
Attorney  General,  Show.  P.  C.  22 «  The  C^ 
ventry  eaee,  2  Vern.  397 ;  S.  C.  2  Bro.  P-  C. 
236 ;  Attorney  General  v.  Hnherdn^here'  Opm^ 
pany,  4  B.  C.  C.  103;  2  Yes.  jun.  1. 

e  2  Russ.  407. 

'  Attorney  General  v.  J/aberdaekere*  Cnm- 
pany,  S  Russ.  530,  not  opposed  j  Attorney 
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a  loBg  usage  has  prevailed,  on  an  infonn- 1  founder's  mind  and  intent ;  and  the  decree 

- -  '         '  states,  that  a  deed  of  conveyance  or  ^rant  had 

beeu  settled  by  Sir  Ediiiuud  Saunders,  which 
recites  the  grant  and  devise  made  by  Sir  An- 
thony Browne>  and  that  Wystan  Browne  con- 
sented to  execute  the  same;  and  the  decree 
then  adjudged  and  orders  that  the  same  con- 
veyance shall  be  executed  by  Wystan  Browne 
for  the  maintenance  of  the  said  schoolmaster 
and  poor  people,  according  to  the  good  mean- 
ing of  the  said  Sir  Anthon^r  Browne;  and  no 
statutes  or  ordinances  having  been  made  by 
Sir  Anthonjr  Browne  or  his  executors,  it  was 
ordered,  with  the  assent  of  the  parties,  that 
statutes  and  ordinances  for  the  said  school  and 
poor  people,  should  be  made  by  the  Bishop  of 
London  and  Dean  of  St.  Paul's  or  their  suc- 
cesssors,  and  Wystan  Browne  or  his  heirs. 
In  1655,  the  manor  of  South  weald  was  con- 
veyed by  persons  then  described  as  heirs  of 
Anthony  Browne,  in  consideration  of  a  sum 
of  money,  to  Sir  William  Scroggs,  the  son  and 
heir  of  Sir  William  Scroggs,  the  then  late 
,  Chief  Justice  of  the  King's  Bench ;  and  the 
deed    purported  to    convey  to  Sir  William 
Scroggs  and  his  heirs,  the  right  of  patronage 
.to  the  school  at  Brentwood,  and  also  to  the 
alms  folk ;  and  by  the  subsequent  conveyances 
the  manor  of  Southweald,  and  such  right,  of 
patronage,  became  vested  in  the  defendant, 
Christopher  Thomas  Tower.    At  some  time 
before  1803,  the  stipends  of  the  alms  folk  were 
increased  from  40«.  to  4/.  3«.  Sd,  each ;  and  in 
1803  their  stipends  were  further  increased, 
and  remain  at  the  sum  of  10/.  each ;  and  in  all 
times  subttequent  to  the  making  of  the  statutes 
and  ordinances  before  mentioned,  the  school- 
master had  and  received  to  his  own  use  the 
whole  income  and  profit  of  the  lands  and  pre- 
mises mentioned  and  comprised  in  the  grant 
and  devise  of  Sir  Anthony  Browne,  a/ter  paying 
the  ushers  employed  in  the  school,  and  paying 
the  stipend  to  the  alms  folk.    The  income  of 
the  lands  given  for  the  use  of  the  school  by  Sir 
Anthony  Browne,  and  mentioned  in  the  in- 
denture of  feoffment  and  will,  were  stated  in 
the  answer  of  the  defendant  to  amount  to 
325/.  a  year,  besides  the  house  intended  for 
the  schoolmaster ;  and  the  income  of  the  lands 
and  premises  given  by  the  will  to  provide  for 
the  fave  poor  folk,  is  admitted  to  amount  to 
al)out  1000/.  a  year;  but  it  is  said  at  the  bar 
that  the  rent  of  the  school  lands  has  since 
much    decreased.      The   defendant  W^illiam 
Tower  is  the  son  of  the  patron  Christopher 
Thomas  Tower,  and  it  appears  that  he  did  not 
perform  the  regular  duty  of  the  school,  for 
which  purpose  ushers  were  provided  and  paid 
by  him  ;  but  it  was  fdlegcd  Uiat  he  daily  visits 
the  school.    The  net  revenue  of  the  school- 
master, after  paying  his  ushers  and  the  alms 
folk,  at  the  time  of  Uie  institution  of  this  suit, 
was  about  1000/.,  and  the  office  had  uniformly 
been  considered  as  a  valuable  piece  of  prefer- 
ment in  die  gift  of  the  patron.     The  three 
parishes  to  which  the  advantage  of  the  school 
was  limited  by  the  statutes,  did  not  usually 


ation  filed  on  behalf  of  a  school,  the  Master 
of  the  Rolls  (Sir  /.  Leach),  on  the  parti- 
cular construction  of  the  instrument,  decided 
that  the  college  was  under  no  obligation  to 
increase  the  establishment  of  the  school  .0 

In  the  case  to  which  we  particularly  al- 
lude, the  circumstances  were  as  follows : 

By  letters  patent  bearing  date  the  5th  of  Jul^, 
in  the  4th  and  5th  years  of  the  reign  of  Philip 
and  Mary,  license  was  granted  to  Anthony 
Browne,  then  a  sergeant  at  law,  and  afterwards 
one  of  the  Judges  of  the  Court  of  Common 
Pleas,  and  to  Joan  his  wife,  and  the  heirs  and 
executors  of  Anthony  Browne,  to  found  and 
endow  a  grammar  school  in  the  narish  of  Brent- 
wood, with  lands  of  the  annual  value  of  36/., 
to  consist  of  a  master  and  two  wardens,  who 
were  thereby  made  a  body  corporate,  and  which 
school  was  to  be  for  the  inhabitants  of  South- 
weald,  and  was  to  be  regulated  according  to 
certain  orders  and  constitutions,  to  be  made 
by  the  said  Anthony  Browne  or  his  executors ; 
and  by  an  indenture  of  feoffment  made  in  the 
following  year,  certain  lands  were  granted  by 
Anthony  Browne  for  the  maintenance  of  the 
school.  Anthony  Browne  made  his  will  on 
the  28th  of  December  1565,  and  after  reciting 
the  grant  of  lands  which  he  had  made  to  the 
school,  but  that  he  had  appointed  no  conve- 
nient place  for  the  habitation  of  the  school- 
master, he  thereby  devised  to  the  master  and 
wardens  of  the  school  a  certain  messuage  and 
lands  for  that  purpose ;  and  by  his  will  he  also 
devised  to  the  master  and  wardens  of  the 
school,  his  parsonage  of  Dagenham,  which 
he  had  demised  to  John  Lyttell  for  twenty 
years,  at  a  rent  of  25/.,  and  the  tenement,  to 
the  intent,  that  with  the  issues  and  profits 
thereof  the  master  and  wardens  should  find 
five  poor  folks  in  Southweald,  to  be  named  by 
him  during  his  life,  and  after  his  death  by  his 
wife,  and  after  her  death  by  one  Dorothy 
Huddlestone  during  her  life,  and  after  her 
death  by  the  owners  of  the  manor  of  South- 
weald. Sir  Anthony  Browne  died  without 
issue,  leaving  Wystan  Browne  his  heir  at  law ; 
and  on  the  3d  of  May,  in  the  I2th  vear  of 
Queen  Elizabeth,  a  suit  was  institutea  in  the 
Court  of  Chancery  by  certain  inhabitants  of 
Southweald  against  Wystan  Browne^  who  ap- 
pears to  have  dispntea  the  grant  and  devises 
made  by  Sir  Anthony  Browne,  as  Well  with 
regard  to  the  school  as  to  the  five  poor  folks, 
for  the  purpose  of  establishing  such  grant  and 
devise  ;  and  in  the  residt  of  tlwt  suit,  although 
Wystan  Browne  at  first  made  a  hostile  defence, 
it  was  ordered  that  Wystan  Browne  should 
execute  a  conveyance,  to  be  settled  by  Sir 
Edmnnd  Saunders,  then  Chief  Baron  of  the 
Exchequer,  and  one  of  the  overseers  of  the 
wiU  of  Sir  Anthony  Browne,  according  to  the 


College,  cit.  1  Myl.  &  K.  387s 


General  v,  Diaie,  3  Rubs.  534,  n.,  opposed  by 
tiie  Atiomey  General,  as  tending  to  alter  the 

natnre  of  the  institution.  <.      .  ■     •        -i  ^l       •  ■.    - 

n   The  AUorney  General  v.  Branen  KoieW'^'^^^^^!'^^^!^^^^ 


desirous  to  take   advantage  of  a  grammar 
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school,  and  for  many  years  tlie  scholars  were 
limited  to  about  that  number )  but  it  f^pears 
that  Charles  Tower,  who  was  master  of  the 
school  before  the  di'fLMidaat  William  Tower, 
ahd  was  another  son  of  the  defendant,  the 
patron,  had  for  a  short  time  before  his  death 
introdueed  the  teachin<r  of  rcadins^,  writing, 
and  arithmetic  in  the  school,  and  had  thereby 
ougcmented  the  number  of  scholars  to  100  and 
upwards;  but  in  consequence  of  an  opinion 
exprej<sed  by  the  commissioners  for  inquiring 
into  charities,  that  such  course  was  not  con- 
sistent with  the  intention  of  the  letters  patent, 
the  teaching  of  reading,  writings  «nd  arith- 
metic was  discontinued.  The  present  inform- 
ation was  (lied  by  the  Attorney  General,  upon 
the  report  of  the  commissioners,  and  the  object 
of  the  information  was  to  exclude  the  school- 
master from  any  part  of  the  income  arisinji^ 
from  the  parsonage  of  Dagenham,  which  %vas 
intended  by  the  will  of  Sir  Anthony  Browne 
as  a  provision  for  the  alms  folk  only ;  and  to 
have  a  scheme  settled  by  the  master  for  the 
Aiture  administration  of  the  revenues  of  bpdi 
chanties. 

It  has  been  argued,  said  the  Masiero/tha 

Roibf  that  the  title  of  the  possessions  of  the 

sehool  and  poor  people  ilepends  upon  this 

'   decree,  and  that  the  decree  is  to  be  considered 

as  the  voluntary  act  of  Wystan  Browne,  and 

that  he  was  substantially  the  founder  of  thepc 

'   charities.    In  the  view  which  I  take  of  this 

'  case,  if  it  were  so  considered,  the  decree  to  be 

•  made  in  this  case  would  not  be  thereby  af- 

fected.     But  I  am  of  opinion,  that  although 

'    at  this  time  no  legal  devise  could  be  made  to 

a  corporation  for  a  charitable  use,  yet  lands  bo 

devised  were  in  equity  bound  by  a  trust  for.the 

charity,  which  a  €ourt  of  Equity  would  then 

execute.    Upon  the  opening  of  this  case,*^  it 

appeared  to  me  questionable  whether  the  (do- 

fendant  Christopher  Thomas  Tower,  claiming 

to  be  patron  of  rae  school  only  by  the  purchase 

of  his  ancestor,  was  legally  entitled  to  that 

f privilege ;  and  as  the  consequence  would  foU 
ow,  that  if  he  were  not  legal  patron,  there 
could  be  no  legal  schoolmaster  and  no  legal 
corporation  of  master  and  wardens,  and  there- 
fore no  proper  parties  to  a  suit  for  the  admin- 
istration or  the  charities,  I  directed  a  case  [to 

'  be  stated  for  the  opinion  of  the  Court  of 
King's  Bench  upon  tliat  point.  The  case  has 
been  argued  berore  that  Court,  and  the  Judges 
have  certified  that  the  defendant  Christopher 
Thomas  Tower  is  now  the  legal  patron  ot  the 
school ;  and  whatever  doubt  may  suggest  i^elf 
to  me  as  to  the  sale  of  a  personal  trust  of  this 
nature,  I  consider  the  opinion  of  the  Court  of 
King^s  Bench  as  an  authority  for  proceeding 
in  this  suit.    The  important  question  in  the 

'  cause  is,  whether  the  statutes  and  ordinances 
made  in  1622,  give  to  the  schoolmaster  for  the 
time  being  an  unimpeachable  right  to  receive 

'  for  liis  personal  benetit,  mthout  reference  to 
the  duties  of  the  office,  the  very  large  income 
which  he  now  enjoys,  and  which  may  be 
termed  a  sinecure  income.  I  am  of  opinion, 
that  the  conveyance  made  by  Wystan  Browne 
under  the  aforesaid  decree  of  the  Court  of 


Chancery,  being  expressly  for  th«  mai&teDaiic« 
,  of  the  senoolmaster  and  poor  people,  accord- 
ing to  the  good  meaning  of  Sir  Authoay 
Browne,  the  authority  given  by  the  decree  to 
make  statutes  and  orainance^  aid  not  authorise 
the  making  uf  any  statutes  or  ordinances  ron. 
trary  to  the  intention  of  Sir  Anthony  Browne, 
and  that  the  same  conchision  would  follow, 
even  if  this  dacree  could  be  construed  as  svb- 
stantinlly  a  graat  from  Wyiitan  Browtie  $  and 
1  am  of  opinion  lUat  It  is  contrary  to  the  clear 
expressed  intention  of  Sir  Anltho^y  3rowDe, 
that  any  part  of  the  revenues  of  the  {property 
given  for  the  maiiUepance  ai  five  poor  Miik^ 
should  he  applied  for  (he  benefit  xif  the  achooU 
master.  )  an»  of  of  iolo];^  further,  fhax  if  tke 
statutes  and  ordjufitces  in  question  could  le 
considered  as  having  fuU  forqe,  they  wuui<t 
not  protect  i\^  schof>haa^ei:  ip  the  enJMy- 
ment  of  his  prescivt  )^rge  «ioeoure  ^acoae. 
By  these  statutes^  the  raats  and  profits  which 
he  is  permitted  U>  retain  to  his  /owo_  use  ^re 
expressly  given  to  lum  /or  his  naifis  in  teach- 
ing, and  otherwise  perf^riuiuj;  ]sis  duties  as  a 
priest ;  and  it  is  the  settled  princkde  of  this 
Court,  in  the  administration  of  /charity^  pro- 
perty, ^ven  not  for  pi^pps^s  of  individual 
benefit,  but  for  the  pertormaiice  of  dutiu.  that 
if  the  revenues  ^apppn  to  iiiAurease  so  as  to  ex- 
ceed a  reasonable  c^Hipenstitioa  for  the  duties, 
the  surplus  must  Ue  applied  to  other  charitable 
purposes.  Although  Y  aos  -of  opinioa,  that 
under  the  expressed  iftteiUion  of  Sir  Aathooy 
Browne  no  part  of  the  revenue  gi^en  for  the 
support  of  the  five  poor  fulks  can  be  applied 
to  the  use  of  the  schoolmaster,  I  do  aat  mean 
to.  say,  that  if  U  should  appear  that  the  proper 
revenue  of  the  school  should  aot  be  found 
adequate  to  support  such  a  school  us  might  be 
usefully  estabUshed  a^  BreptwomS,  that  the 
Master,  to  whom  tliis  mafter  will  be  referred, 
might  not  be  justified  in  j-^comuendlng  aid  to 
the  school  f|om  the  income  of  the  Dagenham 
rectory  and  lands ;  nor  do  I  mean  to  say  that 
the  school  must  i^eoessarily  be  confined  to  the 
character  of  a  grammar  school.  My  decree 
is,  that  it  be  refer)E«d  to  the  ikf  aster  to  ii^uire 
what  property  belottgs.to  th«  wd  charities* 
and  to  approve  ^f  apnopeFjBchfmefor  the  ap- 
plication of  the  present  reveniies ;  the  Court 
reserving  to  itself  l^e  ^onsideiatioii  whether, 
for  the  purposes  of  thia  fc^hem^  ivhich  it  shall 
think  proper  to  a^ppt,  M  mil  or  vnU  AOt  be 
necessary  to  apply  for  this  aid.of  jtarliameBt.^ 

It  has  been  very  recently  hdd  at  assi 
prius,^  that  the  master  of  an  ancient  en- 
dowed school  is  .entiti^d  to  tlie  echoed 
house,  unless  he  hafi  l)een  in  due  pianarr 
removed  firom  his  offieia  by  those  iwving 
authority  to  do  so;  a^d  the  neg^eetiBg 
the  scholars  woidd  be  a 'good  ground  of  a- 
motion. 

^  j4uom^  Geairai  v.  MmHor^Bremimmd 
Schiol,  1  M.  &  K.  388. 
A  Doe  d.  Cg^h  v.  v6Wr,  $  C.  &P.  859. 
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No  LXIV, 


ABSIONM^NT  BT  BAMKRUPT. 

The  following  case,  we  thinks  is  aew  In  Ito 
circumstance^  and  of  some  practical  mporU 


coDsidoratioi^  9if»  t^  «eciif«  tit«  repayinent  of 
a  sum  of  money  which  had  been  lent  by  the 
plaintiflf  to  the  hank  rapt.  It^  was  contended^ 
on  the  part  of  the  assi^ees,  that  no  sufficient 
notice  of  the  assignment  had  been  gi?en  to  the 
tniAtets  I  that  the  property  therefore  remained 
in  the  order  and  ihsposiiioD  of  the  bankrapl  at 
the  time  of  the  bimlcf  uptcy ;  And  that,  qobm- 
(^uently,  it  passed  to  his  assignees*  It  wa*  in- 
sisted on  tke  other  side  that  notice  iiad  been 
given ;  and,  further^  that  the  interest  of  Mr. 
Alaberly  iu  these  dividends  did  not  come  with- 
in that  provision  of  the  bankrupt  act  upon 
wlilch  the  assignees  reKed.  It  was  proved  on 
the  part  of  ihlt  {Motif,  and  not  disputed  by 
the  ass^ees,  that  notice  of  the  Mskomeut  had 
been  given  to  Mr.  J.  Smith,  one  •/  Sie  trustees, 
'lliis,  however,  it  was  said,  was  insufficient; 
first,  because  it  was  not  given  for  the  purpose 
of  completing  and  givine  validity  to  the  assign- 
ment, but  merely  to  satisly  Mr.  J.  Smiith,  the 
^trustee,  that  the  plaiiHiflv  to  whom  he  was 
nearly  related,  was.  aufficiendy  seoiwed  for  Jiis 
advances  made  to  the  bankrupt ;  j^ut  we  think 


nnce. 

Prior  to  the  y«ar  1829,  the  pkintiff,  George 
Robert  Smith,  had  advanced  to  Mr.  Maberly 
considerable  sums  of  money.  In^une  1829, 
be  took  as  security  for  the  same,  an  assi^ment 
of  Mr.  Msberly's  life  interest,  under  his  mar- 
rii^e  settlement,  in  stock,  standing  in  the 
names  of  the  three  trustees  of  the  settlement, 
and  a  sum  of  money  charged  on  a  landed  estate, 
which  was  also  vested  in  the  trustees  of  the 
settlement.  Shortly  after  the  assignment  of 
the  life  interest  to  tne  plaintiff,  there  were  ru- 
mours that  Mr.  Muberly's  affairs  were  not 
prosperous ;  and  the  plaintitf ,  in  the  course  of  Ukat  the  purpose   for  wWeh'  the  notice  was 

a  conversation  with  Mr.  John  Smith,  one  of     *         ""      -    r    . 

the  trustees, — but  who  was  not  the  acting 
tnutee,— communicated  to  him  that  he  (the 
plaintiff}  had  made  advances  to  Mr.  Maberly, 
and  that  he  was  secured  by  the  assignment. 
This  communication  was  not  made  with  any 
▼lew  of  giving  validity  to  the  assignment.  Mr. 
Maberly's  embarrassments  having  continued  to 
increase,  there  were  several  other  conversations 
between  the  plaintiff  and  Mr.  John  Smith  on 
tbe  subject  of  the  security.  A  fiat  of  bank- 
mptev  subsequently  issued  against  Mr.  Ma- 
b^ley ;  and  on  the  5th  of  April,  183'^,  half  a 
yearns  dividend  of  the  stock  became  due,  and 
was  received  by  the  trustees,  who  refused  to 
hand  it  over  to  the  plaintiff,  on  the  ground 
that  the  assignees  ^vere  entitled  to  it.  A  bill 
having  been  filed,  for  the  purpose,  amongst 
other  thingB,  of  having  this  money  paid  over  to 
tbepbnntmr,  the LordChief  Baron  directed  tbe 
qneetion,  whether  tbe  assignees  were  entitled 
to  the  life  interest  of  the  uankrupt,  to  be  ar- 
gued before  the  full  court.  The  question  whe- 
ther the  property  in  dispute  came  within  the 
clause  or  the  Bankrupt  Act,  6  G.  4,  c.  16,  s. 
72,  was  very  elaborately  argued ;  but  as  the 
judgment  or  the  Court  pro^seded  entirely  on 
the  question,  whether  or  not  the  communica- 
tion to  Mr.  John  Smith  operated  as  a  sufficient 
notice  to  take  the  case  out  of  that  clause,  even 
aupposing  it  applicable,  it  becomes  unneoes- 
aaryto  notice  tne  Arguments. 

The  judgment  of  the  Court  was  now  deliv- 
ered  by  Lord  Lyndhurst^  C.  B. — ^The  question 
in  this  case  was,  whether  the  life  interest  of 
Mr.  Maberly  in  the  dividends  of  certain  stock, 
and  the  interest  on  a  certain  mortgage,  wliich 
had  been  vested  in  trustees  under  his  marriaj^e 
settlement,  was  the  property  of  the  plaintiff 
under  the  assignment  of  such  interest  made  to 
him  lay  JMr.  Maberly,  or  whether  it  passed  to 
the  assignees  under  the  fiat  issued  on  Mr.  Ma- 


given,  if  a  notice  were  in  iact  ^ven,  is  alto- 
gether immaterial.  If  Mr.  J.  Smithy  the  trus- 
tee, were  made  acquainted  by  the  pldntiff  with 
the  fact  of  the  asaignmc^it,  there  would  be  no 
necessity  for  giving  him  a  second  notice.  It 
woold  have  l)een  a  mere  form,  and  altogether 
superfluous.  It  was  then  urffed  against  the  suf- 
^ficiency  of  the  notice^  that  notice  to  one  only 
of  the  trustees  was  insufficiamt  |  that  it  should 
have  been  given  to  each  of  them ;  and  that  this 
not  having  been  done^  the  property  remained  in 
the  order  and  disposition  of  the  bankrupt  up  to 
the  time  of  his  bankruptcy ;  but  we  are  of  opi* 
nion,  that  notice  to  otjie  or  ^is  trustees  was  suf- 
ficient. No. valid  assignipent  could  have,  been 
made  by  the  bankrupt  after  the  notice  to  Mr. 
J.  itoitn.  A  second  assignee,  in  order  to  have 
obtained  a  priori^  oyer  me  plaintiff,  miiBt  have 
shewn  that  be  had  exercised  proper  caution  in 
taking  the  assignmeati  that  he  applied  to  the 
trustees  to  know  if  any  previous  assignment 
had  been  made ;  and,  unless  he  applied  for  this 

Eurpose  to  each  of  the  trtistees,  he  would  not 
sve  exercised  due  caution,  or  dope  all  that  he 
ought  to  have  done.  But  if  he  applied  to  each 
of  the  trustees,  he  would  have  been  informed 
by  one  of  them,  Mr.  J.  Smith,  of  the  previoui 
assignment  to  the  pltuntiff,  and  he  must  then 
have  taken  the  property,  if  at  all,  subject  to 
the  claim  of  the  plamtiff.  As  no  effectual  as- 
signment, then,  of  the  interest  conveyed  to  the 
puuntiff  could  haye  been  made  by  the  bankrupt 
in  this  case,  we  are  of  opinion  that  the  proper- 
tjr  was  not  in  his  order  or  disposition  at  the 
time  of  the  bankruptcjs  and  that  it  did  not 
pass  to  his  assignee^.  The  view  we  haye  taken 
oC  this  case,  and  the  opinion  we  have  formed 
upon  the  subject  of  the  notice,  renders  it  un- 
necessary to  consider  the  other  question,  vtx. 
whether  the  plaintiff's  interest  in  this  property 
be  within  the  meaning  of  the  section  in  the 
bankrupt  act  upon  whieh  the  argument  ofthe 


berly's  ban[kraptcy.     The  assignnikont  to  the! defendants  has  been  rested.    Smith  r.SmHk, 
phuntjff  Waa  made  btmiJUe,  and  for  a  valonble  1 2  C.  &  M.  SSU 
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WILLS. 


A  WILL  attested  by  the  wife  of  the  testator, 
she  taking  a  beneficial  interest — Is  she  a 
competent  witness  ? 

The  testator's  wife  was  not  disqualified, 
as  standing  in  that  capacity,  from  being  a 
witness  to  the  will,  but  she  was  incompe- 
tent on  that  account  to  take  any  beneficial 
interest  in  the  real  or  personal  estate,  and 
the  disposition  in  fietvour  of  the  widow  was 
void  under  25  G.  2.  q.  6.  A  personal  be- 
quest to  a  subscribing  witness  to  a  will  is 
void,  even  if  an  attestation  be  unnecessary, 
as  in  the  case  of  a  ^ill  of  personal  estate. 
Lees  V.  Symmersgill,  17  Yes.  508.  The 
wife  of  an  acting  executor,  who  takes  no 
beneficial  interest  under  the  will,  is  a  com- 
petent attesting  witness.  Bettison  v.  Broni'' 
ley,  12  East,  250;  Phipps  v.  Pitcher,  6 
Taunt.  220. 

BSQtJEST  OF  CBBDITOE. 

A,  makes  his  will  and  gives  the  residue 
of  his  estate  to  B.,  who  owes  him  a  consi* 
derable  debt.  If  the  executors  of  A.  re- 
quire it,  they  can  compel  payment  of  this 
debt  from  B.  in  the  first  instance,  even 
though  they  have  ultimately  more  to  return 
in  residue. 

BBQUBST. 

A  man  bequeaths  a  sum  of  money  upon 
trust  to  pay  the  interest  to  his  daughter  for 
life,  and  after  her  death  the  principal  to  go 
to  her  children  equally,  with  benefit  of  sur- 
vivorship. He  also  bequeaths  a  sum  of 
money  to  his  son  and  his  children,  in  the 
same  way.  By  a  codicil^  the  testator  di- 
rects that  no  transfer  of  the  trust  property 
g^ven  in  his  will  to  the  children  of  hu 
son  and  daughter,  shall  take  place  till 
such  children  shall  respectively  attain  twen- 
ty-three', instead  of  twenty-one,  as  in  the 
win  mentioned.  Are  not  the  trusts  for  the 
children  too  remote  ?  And  will  not  the  son 
and  daughter  take  as  testator's  next  of  kin  ? 
They  are  his  only  children. 

The  trusts  deckred  by  the  codicil  are 
too  remote,  even  if  the  son  and  daugh- 
ter had  children  at  the  testator's  death, 
or  time  of  making  his  wiU :  the  bequest 
would  not  be  confined  to  such  children, 
it  being  the  intention  to  include  all 
children.  Lecke  v.  Robinson,  2  Meriv. 
363.     It  still  remains  to  be  seen,  whether 


they  must  be  taken  as  if  both  included  in 
the  same  instrument.  On  looking  at  both 
will  and  codicil, .  the  time  of  vesting  is  fixed 
within  one  period  by  the  former,  whilst  the 
latter  only  fixes  the  time  of  transfer  at  a 
period  too  remote  :  the  wiU  therefore  is 
good,  and  the  codicil  void. 

6TA.MP    nUTT  ox  TEAN8FEB  OF  MORTGAGE. 

In  the  case  of  an  assignment  of  a  mort- 
gage debt  and  securities,  with  a  further  ad- 
vance by  a  new  mortgagee  ;  and  powers  of 
sale  given,  instead  of  the  proviso,  in  the 
original  deed,  and  several  otiier  new  cove- 
nants, should  the  ad  valorem  duty  be  paid 
upon  the  whole  sum,  or  only  on  the  further 
advance  ? 

The  ad  valorem  duty  is  payable  only  in 
respect  of  the  further  advance;  but  the 
power  of  sale  may  be  deemed  an  additional 
or  further  security  for  the  original  debt,  in 
respect  of  which  a  deed  stamp  may  be  ne- 
cessary ;  and  at  all  events  there  should  be 
a  deed  stamp  in  respect  of  the  transfer,  so 
that  probably  it  may  be  less  expensive  to 
treat  the  deed  as  a  new  security  altogether. 

A  man  gives  his  personal  estate  to  trus- 
tees, to  divide  it  amongst  his  children.  One 
of  them  being  married,  he  adds.  As  to  her 
share,  upon  trust  to  pay,  assign,  &c.  oti)er 
sums — and  the  interest,  &c.  thereof,  or  any 
part  thereof  respectively,  as  she  during  her 
life,  by  any  note  tn  writing  shall  from  time 
to  time  direct  or  appoint.  She  is  about  to 
give  the  whole  of  it  to  her  husband  at  oner. : 
should  any  stamp  be  affixed  to  the  appoint- 
ment, or  not  ? 

The  Appointment  is  expressly  cbaiged 
with  a  stamp  duty,  35#.  by  the  Stamp  Act 
of  55  O.  3.  See  Schedule,  tit.  "  Appoint- 
ment," "  where  made  by  any  writing  Dot 
being  a  deed  or  will." 

R 


SOLICITORSHIP  IN  BAMKRaPTGT. 

To  the  Editor  of  the  Legul  Observer, 

Sir, 

The  case  stated  under  this  head,  in  your 

last  week's  publication,  can  be  but  of  vary  rare 

occurrence.    When  assignees  are  iointly  a{»- 

pointed,  the  appointment  of  a  solicitor  before 

accepting  the  assigneeship  is  generally  agreed 

upon  between  them ;  for,  if  Siey  do  not  then 

understand  each  other  on  this  first  and  main 

point,  it  is  evident  that  they  are  jointly  under- 

,-        ...        , .  ,    v^j;^  J  taking  an  office  of  trust  with  a  knowledge  thst 

.  «ie  will,   which  before  was  good,  can  re-   they  wiU  most  probably  disagree  in  the  per- 
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main  unafiected  by  the  Toid  codicil,   but 


fbrmance  of  its  duties^  to  the  manifnt  detri- 
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ment  of  those  for  whose  benefit  they  accent 
It.  The  suggestion  of  appointing  two  solici- 
tors, the  one  to  watch  the  other^  is  impractica- 
ble, unless  indeed,  two  distinct  parts  of  the 
business  could  be  conducted  separately  b^  each 
of  them;  for,  setting  aside  the  impolicy  of 
having  two  advisers  who  might  disagree  in  opi- 
nion, what  rcHpectable  solicitor  would  under- 
take the  responsibility  of  the  conduct  of  any 
business  under  the  underhanded  direction  or 
control  of  another  ?  To  a  man  who  expects 
only  a  fair  remuneration  for  his  labour,  a  divi- 
Bion  of  the  costs  must  be  equally  objectionable ; 
for  if  he  is  to  be  remunerated  at  all,  and  he 
consent  to  receive  half  of  that  which  the  law 
allows  him,  he  tacitly  admits  being  overpaid, 
except  he  gives  up  a  portion, of  that  which  he 
is  fairly  entitled  to^  for  the  benefit  of  the  par- 
ties whose  interests  he  is  pursuing,  or  as  a  fa- 
vour, under  particular  circumstances  ;  which 
he  cannot  be  said  to  do  in  giving  it  up  to  one 
who  cannot  have  any  claim  upon  him. 

If,  however,  the  case  should  occur  as  stated, 
and  the  assignees  be  both  ^desirous  of  appoint- 
ing their  respective  solicitors,  and  they  are  both 
equally  trustworthy  and  fitted  for  the  office,  I 
see  no  other  course  to  be  pursued  than  such  as 
the  circumstances  of  the  particular  case  may 
suggest.  As,  for  instance,  one  of  the  solici- 
tors may  be  better  acquainted  than  the  other 
with  the  case ;  or,  fulmg  this,  in  my  opinion, 
the  assignee  who  has  the  largest  sum  at  stake, 
should  be  idlowed  to  appoint  the  solicitor. 

F.J. 


SUPERIOR  COURTS. 


%atts  €^nctUax'i  Cottrt. 

PRACTICB.— SBRVICB  OF  PROCESS. 


Cireumitances  in  tthieh  service  of  process  at 
the  defendants  house  of  retidence,  upon 
the  person  left  in  care  of  the  house  while 
the  defendant  was  vut  of  the  jurisdiction, 
was  held  to  be  good  service. 

The  bill,  which  was  for  specific  performance 
of  a  contract,  was  filed  early  in  January  last, 
and  a  copy  thereof,  with  the  Lord  Chancellor's 
letter  missive,  was  delivered  on  the  1 6th  of 
that  month,  at  the  house  which  had  been 
known  as  the  place  of  residence  of  the  noble 
defendant.  No  appearance  being  entered  to 
the  bill  in  due  time,  a  subpoena  was  obtained 
in  the  usual  course,  and  was  delivered  at  the 
same  house.  An  order  niii  for  a  sequestra- 
tion  for  want  of  appearance  was  made  on  the 
6th  of  March,  and  was  served  in  the  same 
manner  as  the  previous  orders  of  process. 
Within  the  time  to  make  the  order  nisi  abso- 
lute, a  motion  was  made  on  behalf  of  the 
noble  defendant  before  the  Fice  Chancellor, 
to  discharge  all  the  orders,  for  irregularity  in 
the  service,  upon  the  ground  that  the  service 
ought  to  have  been  personal,  and  not  merely 
at  the  place  of  residence,  and  that  the  defena- 


the  time.  The  Fice  Chancellor  refused  the 
motion,  declaring  that  he  was  of  opinion,  that 
although  there  was  evidence  to  satisfy  him  that 
the  noble  defendant  was  not  residing  at  the 
house  at  the  time  at  which  the  orders  were 
served  there,  still,  as  that  was  the  defendant's 
residence,  occupied  by  his  servant  by  whom 
the  orders  were  received,  his  Honor  would  be 
departing  from  the  established  practice  of  the 
Court,  if  he  were  to  disturb  the  orders.  The 
noble  defendant  appealed  from  his  Honor's 
decision. 

The  Attorney  General  and  Sir  Edward  Sug^ 
den,  in  support  of  the  appeal  motion,  stated 
the  above  facts,  and  contended  that  there  was 
no  case  in  whidi  it  was  decided,  that  when  the 
party  was  abroad,  out  of  the  jurisdiction,  ser- 
vice of  process  at  his  house  .was  held  good. 
The  act  7  O.  4.  would  be  useletss,  if  the  service 
in  this  case  should  be  held  good.  The  first 
order  being  void  for  irregularity  of  service, 
communicated  the  defect  to  the  subsequent 
orders,  wliich  being  founded  on  the  first  are 
all  void  like  it.  The  defendant  was  therefore 
entitled  to  have  the  orders  of  subpoena  and  of 
seauestration  discharged,  with  costs. 

Mr.  Rolfe  and  Mr.  Stinton,  conlrh,  submitted 
that  the  orders  were  well  served  at  the  defend- 
ant's house.  It  was  not,  he  supposed,  that 
because  Lord  Jersey  made  a  short  excursion 
to  the  continent,  he  abandoned  his  house  in 
Berkeley  Square.  If  his  Lordship  were  then 
or  now  to  be  asked  for  his  residence,  he  would 
answer,  no  doubt,  in  Berkeley  Square. 

The  Lord  Chancellor, — Suppose  he  let  the 
house.  I  have  reason  to  know  it  was  to  be 
let,  though  the  intention  may  have  been  aban- 
doned. 

Mr.  Rolfe. — ^The  house  was  not  let.  Lord 
Jersey's  affidavit  in  support  of  this  motion 
"shews  his  motive  in  going  abroad,  and  that  he 
went  with  the  animus  revertandi.  His  servants 
left  in  care  of  the  house  swore  they  had  in- 
structions to  take  all  papers  left  with  them  to 
his  Lordship's  solicitors,  Messrs.  Tenant  and 
Harrison,  and  they  took  those  orders  to  them. 
The  Fice  Chancellor  was  very  cautious  in  dis- 
missing this  motion,  and  before  he  did  so  he 
directed  two  or  three  registrars  to  search  the 
books  for  precedents.  On  being  presented 
with  them,  his  Honor  refused  the  motion, 
with  costs ;  and  this  was  an  appeal  merely 
for  the  purpose  of  saving  those  costs. 

The  Lord  Chancellor. — The  only  contest, 
then,  is  as  to  costs ;  for  Lord  Jersey  having 
now  appeared,  there  is  an  end  of  the  matter. 

Mr.  Holfe. — But  it  is  a  universal  rule  that  a 
party  cannot  appeal  for  costs. 

The  Lord  Chancellor. — No ;  it  is  an  appeal 
for  irregularity  of  service  of  orders ;  and  if  the 
irregularity  be  proved,  the  costs  will  follow. 

Mr.  Ro(/>,  in  support  of  the  decision  of  the 
Fice  Chancellor,  cited  the  case  of  the  Attorney 
General  v.  The  Earl  of  Stamford,  Dicken,  744, 
and  other  cases,  decided  in  the  Court  o(F  Ex- 
chequer, and  reported  in  Anstrutber. 

Tne  Attorney  General,  in  reply,  said  the 


.^.^ , ^'^      .  . 

ant  here^rarriven^uphTs  residence  in'this  I  cases  in  the  Exchequer  did  not' apply,  the 
,  and  W8  residing  on  the  continent  all  I  practice  of  that  Court  bcmg  different 


countryi 


from 


^ao 


Superior  CourU:  Vice  ChanceOor;  Rolki  K.  B,  Prmctice  Court. 


Uiii.  Tt^  o^»e  ia  Piekeos  was  ^s  to  acrvloe 
»i  the  towji  house,  while  the  defewdtiit  wm 
koown  to  be  at  his  country  house. 

The  Lord  Chancellor  said  he  wouU  examine 
the  precedents,  and  the  cases  cited  His 
Lordship,  ou  a  subsequent  day,  said  he  agreed 
with  the  yiee  ChunceUor  in  his  view  of  the 
practice,  aad  dismissed  the  motion. 

Thomai  ?.  Lord  Jeney,  at  Westminster, 
E^ter  Term,  1834. 


jii  J  I  ■ 


fgftre  C^aitittnor'ir  Court 

ASCUAITT  rOR  C08T8.<r-FAI«8E  ADD^BSB. 

The  Court  will  noi  compel  the  phtntif  to 
give  MvurUfffor  eoet*\  tkau^  ctnfined  in 
prison,  ond  having  given  ofdee  oddreeein 
ike  ML 

Mr.  Slinton  moved,  that  plaintiflT  might  me 
security  for  costs,  on  the  f^round  that  he  nad 
given  a  wron^  address  in  his  bill,  and,  as  ap- 
peared  by  atfiduvit,  instead  of  residing  at  the 
United  Service  Club,  Pall  Mall,  to  be  a  resi- 
dent in  the  Kind's  Bench  Prison. 

Mr.  Rogers  opposed  the  application,  as  *^ 
.  together  without  a  nrecedent. 

The  f^ce  ChancAbtr,  after  consulting  with 
*  the  Register,  asked  Mr.  Stinion  if  he  had  any 
authority  for  such  a  motion. 

Mr.  Siinton  admitted  he  had  found  no  case 
expressly  in  point.  Such  a  motion  had  been 
granted  in  one  case,  where  the  pliuntiff  was  in 
prison,  and  was  stated  to  be  Koing  abroad  $ 
aad  he  believed  there  were  otners,  in  which 
security  had  been  ordered,  where  the  plaintiff 
had  given  a  wrong  address  in  his'  bill,  and 
'  coula  not  afterwards  be  found. 

The  nee  Chancellor.— -Here  the  plaintiff  U 
ihewn  to  be  in  the  King's  Bench. 

Motion  refused,  with  costs. 

The  case  alluded  to  by  counsel  was  probably 
Scilof  v.  Hdnson,  5  Ves.  261.  In  prindple 
this  could  not  apply ;  for  the  plaintiff  was  in 
prison  under  the  Secretary  of  btate's  warrant, 
'  as  an  alien,  to  be  removed  under  the  provisions 
of  the  act.  His  future  residence  at)road  was 
therefore  compulsory. 

Toulton  V,  Djfke,  J\Ay  29,  IB^.    V.  C. 


nam. 

TOLUMTABT  «BTTLBHBIfT. 

nis  Court  teill  not  assist  a  party  to  set  aside 
his  own  voluntary  deed,  made  by' him  for 
the  purpose  of  securing  a  provision  to  his 
family  against  his  own  improvident  acts. 

Thw  biU  was  Aled  by  the  pluntiff  for  the 

gurpoee  pf  setting  aside  a  deed  executed  by 
im,  whereby  he  had  conveyed  ceruiin  pro- 
pertv  to  the  defendant  upon  trust  to  be  ap- 
plied to  tiie  payment  of  the  plaintiff's  debts, 
and  upon  further  trust  for  the  plaintiff's  bene- 
fit during  bis  life ;  and  after  his  death,  for  the 
benefit  of  bis  issue.  It  aopeared  in  the  plead-. 
Ings  that  the  plaintiff,  having  been  in  em- 
barrassed drcumstances,  retired  to  Boulof^n^, 
when  monthly  allowMifes  werf  fpjr  some  timfB 


4nade  to  him  by  his  brother,  Mr.  Oeorga  Petre. 
Upon  the  decease  of  Mr.  Oebrge  Petre  intes- 
tate, the  plaintiff  became  eutitlea  to  a  share  of 
his  estate,  and  in  May  1829,  he  executed  the 
deed  sought  to  be  set  aside  by  the  bilL  At 
(hat  time  the  plaintiff  contemplated  a  nnioa 
with  the  lady  whom  he  afterwards  ^Mrried, 
and  subsequently  to  the  institution  of  the  suit, 
a  child  was  ]>orn^  who  was  made  a  defendant 
by  a  supplenpkental  hill. 

Mr.  Petn^erton  and  Mr.  j^uderdo^*  on  the 
part  of  the  plaintiffs  argued,  that  a  volnotary 
deed  made,  as  the  deed  in  question  was, 
primarily  for  the  benefit  of  crediton,  sueh 
creditors  being  no  parties  to  Uie  instrumeat, 
might  be  altered  or  revoked  at  the  pleasure  of 
the  grantor,  and  that  a  letter  which  had  been 
sent  by  the  solicitor  vf  the  plaintiff  to  the  de- 
fendant,  was  equiyakot  to  an  express  revoca- 
tion. 

Mr.  Bickersteth  and  Mr.  fFil^raham  con- 
tended, for  the  trustee,  that  the  greatest  mis- 
fortune which  could  befall  the  plaintiff  would 
be  to  succeed  in  the  object  of  tlie  present  bill ; 
namely,  to  set  aside  an  instrument  which  he 
had  voluntarily  executed  for  the  purpose  of 
securinj(  himself  and  his  family  against  the 
consequences  of  bis  own  improvidence. 

Mr.  Flaiher  appeared  for  the  infant. 

The  Ma9ter  ofH«dls.—ln  this  case  the  pUin- 
tiff  has  voluntarily  imposed  certain  restrictions 
upHon  his  own  enjoyment  of  his  proper^,  and 
it  is  impossible  to  contend  that  he  can  liefest 
his  own  gift  for  the  benefit  of  his  children,  or 
that  he  can  relieve  himself  from  the  restraints 
that  he  has  imposed  upon  himself  by  limitiiig 
his  enioyment  to  the  period  of  his  own  life. 
This  bill  must  therefore  be  dismissed,  with 
costs.  How  far  the  -interests  of  strangers  may 
be  affected  bv  this  deed,  it  is  not  now  neces- 
sary for  the  (Jourt  to  consider. 

Pe(re  v.  Espindue,  at  WesCminster,*  E.  T. 
1834. 


Bfng'iP  JSsncI  QrHClfcr  Conrt 

UNIPOBMITT    OP  PROCESS   ACT.  —  CAPIAS. -« 
DBSCRIPTION   OF  DBFBNDANT. 

It  is  a  st(ffieient  description  of  a  defetulamt  im 
a  fvrit  pf  capias,  in  conformity  wkk  the 
provisions  of  the  Uniformity  ^  Process 
Act,  if  it  be  such  ui  wilt  enable  the  o0Mt 
to  find  him. 

This  was  an  application  for  a  rule  to  shew 
cause  why  the  wnt  of  capioi  in  this  case  shoold 
not  be  set  aside,  and  the  defendant  discfanrged 
out  of  custody,  on  the  ground  of  a  defecc  in 
the  form  of  the  writ.  It  merely  described  the 
defeudant  and  his  supposed  residence,  as 
"  Captain  Langford,  of  the  Honourable  East 
India  Company's  ship  the  Kelly  Castle,  and 
now  most  likely  to  be  found  at  the  East  India 
House  in  the  city  of  London.*'  According  to 
the  form  contained  in  the  sdiedule  of  the^  & 
3  W.  4,  c.  39,  this  was  not  a  sufficient  descrip- 
tion. The  officer  reouired  to  execute  the  pro- 
cess could  not  by  sucn  a  description  form  any 
idea  as  to  tf^e  pla^  wher^  the  defendant  ooiUd 
be  found. 


Siipermr  Ctmtts :  K.  B.  Pmcike  Cam't 
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Titunffjn,  J. — ^The  <k«cription  |[ivcii  Iki  the  I  ilkle  laiist  ihetefuHB  be  OMde  «bec4iit€  for  net- 
writ  is  11  sufficieut  compliance  wuh  the  form    tiofr  aside  the  arrest 


given  in  the  schedule  of  the  act.  There  is  a 
difference  in  the  description  of  the  defendant 
between  the  writ  of  cttph^  and  the  writ  of 
summons,  inasmuch  os  the  description  of  the 
defendant  in  the  writ  o(  capiat  is  not  so  minute 
as  in  the  writ  of  summons  It  appears  from 
the  form  of  the  writ  of  cifoitu,  Chat  it  is  a  suffi- 
cient description  of  the  defendant's  residence 
if  the  officer  executins^  the  pnicess  is  enabled 
to  find  him.  In  bailable  process  there  may 
perhaps  be  /i;ood  reason  for  not  requirinff  tlie 
plaintiff  to  be  so  particular  as  in  serviceable 


Rule  9b9o\uit.^Beck  v.  Yovng,  £.  T.  1834. 
K.  D.  p.  C* 


JCDGMBNT  A0  IN  C48B  OF  A  N0N8VIT.— -TRIAIi 
OP  IS8UB  BSFORB  TUB  SUBRIPF. 

j4  defendant  is  entithd  to  obtain  judgment  as 
in  ease  of  a  nonsuit,  although  the  issue  is 
ordered  to  be  tried  before  the  sheriff. 

This  was  a  motion  for  a  rule  for  judgment 
as  in  case  of  a  nonsuit.    The  demand  of  the 


process,  in  his  description  of  the  defendant ;  plaintiff  did  not  exceed  20/.,  and  a  Judge's 
for  where  the  former  process  is  resorted  to,  order  was  obtained  to  try  before  the  sheriff. 
Uie  plaintiff  may  not  always  be  able  to  give  a 'Accordingly  notice  bf  trial  was  given,  but  the 
particular  description  of  the  defendant's  resi-  plaintiff  did  not  proceed  according  to  it.  The 
denee.  You  will  therefore  take  nothing  by  question  was,  whether  in  the  case  of  a  trial 
your  rule.  I>eing  ordered  to  take  place  before  the  sheriff. 

Rule  refused.— ^tfM   ♦.  Langford,  E.  T.   judgment  as  in  the  case  of  a  nonsuit  could  be 
1831.     K.  B.  P.  C.  .  .obtained  in  the  same  manner  as  if  the  proceed- 

' ing  was  in  the  Superior  Court  ? 

Taunton,  J. — He  did  not  see  any  reason  for 
AFPiDATir  OF  OBBT. — ^ARRBST.-— 12  Of  I,  ,  jTefusiug  such  a  rulc.    The  statute  contaiued 

c.  29.  '  nio  exception  as  to  such  a  case.    The  proceed- 

ings before  the  trial  were  left  in  the  s.ime 
situation  as  they  were  previous  to  the  passing 
of  the  statute. 

Rule  granted. — Halls  ▼.  Redmayne,  E.  T. 
1834.    K.B.  P.  C. 


An  affidavit  of  debt,  in  order  to  support  a 
capias,  should  not  be  sworn  before  the 
signer  of  bills. of  Middlesex , 

In  this  case  cause  was  shewn  ag^in^t  a  rule 
for  discharging  the  defendant  out  of  custody 
of  the  marshal,  for  irregularity,  on  entering  a 
common  appearance.  The  present  appilca- 
tiuBi  was  made  on  an  affidarit  which  set  forth 
that  the  defendant  was  arrested  on  the  22d  of 
November,  on  a  writ  of  cttpias,  for  the  sum  of 
25/.  13«.  8f/.,  and  had  remained  since  lliat 
period  in  prison.  The  arrest  was  objected  to 
on  the  ground  that  the  affidavit  of  debt  was 
Bworn  before  the  signer  of  the  bills  of  lVliddle*> 
aex,  previuus  to  the  2  W.  4,  c.  39.  coming  into 
operation ;  and  the  capias  issued,  on  the  affi*- 
davit  80  taken,  after  the  act  was  in  force. 
Here  no  irregularity  existed,  as  nothin|^  had 
been  done  on  the  bill  of  Middlesex  issued 
originally  on  the  affidavit  of  debt.  Upon  these 
facts  it  was  contended  that  the  present  rule 
ought  to  4»e  discharged. 

In  support  of  the  rule  the  worda  of  the  12 
O.  4,  c.  29,  §  2,  were  referred  to,  whicb  pro* 
•Tided,  that  the  affidavit  of  debt  shall  he  sworn 
before  certain  persons  there  mentioned,  or 
*'  before  the  officer  who  issues  the  process,  or 
luB  deputy."  It  was  contended,  that  the 
signer  of  the  bills  of  Middlesex  never  had, 
either  before  or  since  the  new  Process  Act, 
any  authority  to  ibbuc  a  capias,  and  therefore 
was  not,  at  the  time  the  affidavit  was  made,  an 
officer  to  issue  sudi  process;  an  affidavit 
therefore  sworn  before  him  could  not  sup- 


mastbr'8  allogatcb."— who  kntitleo 

TO  IT. 

The  party  is  entitled  to  the  possession  if  the 
Master's  allocatur,  in  whose  fkvor  it  is 
made. 

In  this  case  cause  lyas  shewn  agunst  a  rule 
requiring  an  attorney  named  Brown  to  deliver 
up  an  allocatur  given  bv  the  Master  on  a  cer- 
tain taxation,  to  which  Brown  was  a  party. 
It  appeared  that  a  summons  was  taken  out  by 
Brown  to  tax  the  bill  of  costs  of  an  attorney 
named  Woolley.  The  Master's  allocatur  was 
in  favor  of  Woolley,  and  was  snatched  up  by 
Brown  as  soon  as  it  was  made,  for  the  purpose^ 
as  he  said,  of  taking  a  copy  of  it,  but  he  had 
since  refused  to  give  it  up.  The  object  of  the 
present  application  was  to  compel  a  delivery  of 
It  to  Woolley. 

Taunton,  J.  said,  the  allocatur  was  the  pro- 

Esrty  of  the  party  in  whose  favor  it  was  nwde. 
rown  therefore  was  not  justified  in  possessing 
himself  of  it,  and  refusing  to  giy^  it  up.  He 
must  restore  it  to  Mr.  WooUey ;  and  any  ex- 
pense which  may  have  been  incurred  in  con- 
sequence of  his  retuning  possession  of  the 
allocatur,  must  be  defrayeu  by  Brown. 


M.«ii:«vi«  o^um  u«uic  uaiu  u<^«iu  ..i/»  oup-       ^*^^  absolutc  accordiugly. — Doe  d.  King 
port  the  writ.    Under  these  circumstances,  it   v-  Bobinson,  E.  T.  1834.    K.  B.  P.  C. 
was  submitted,  that  the  present  rule  should  be 
made  absolute. 

Cur»  adv.  mtii. 

Parke,  J.^The  affidavit  made  before  the 
signer  of  the  bills  of  Middlesex,  who  had  not 
power  to  issue  a  capias,  cannot  be  made  the 
ground  of  suing  out  luch  a  writ.    Thip  present 


ATTACHVBVT  FOR  NONPATMRNT  OF  COSTS.— 
ATTORNEY  AMD  CLIENT. — ^AWARO. 

The  rule  for  an  attachment  for  non-payment 
oncosts  between  aHaimty  and  cUeni  u  nisi 
m  the  first  instance,  . 

Application  was  made  lor  an  attudmenl  for 
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nonpayment  of  costs  and  disbursements  by  a 
client  to  his  attorney  pursuant  to  the  master's 
allocatur.  The  question  was  whether  the  rule 
should  be  absolute  or  nisi  in  the  first  instance. 

Paiteson,  J.  thought  that  as  the  allocatur  in 
this  case  was  in  the  nature  of  an  award,  the 
rule  ought  to  be  umi  in  the  first  instance. 

Rule  nisi  accordingly. — Boomer  v.  Mellor, 
E.  T.  1834.    K.  B.  P.  C. 


ATTORNET. — SUMMARY  JURISDICTION  OF  THE 

COURT. 

The  Court  cannot  summarity  compel  an  at^ 
torney  to  pay  over  sums  of  money  fur  which 
he  hits  become  liable  to  his  master  during 
his  clerkship. 

Application  was  made  in  this  case  for  a  rule 
to  shew  cause  why  a  person  who  was  now  an 
attorney  should  not  pay  over  certain  sums  of 
money,  and  furnish  an  account  of  others  which 
he  had  received  during  his  clerkship,  to  his 
late  master. 

Pfiiteson,  J. — ^The  Court  cannot  interfere 
in  this  case  summarily.  It  appears  the  party 
was  not  an  attorney  at  the  time  he  became  po». 
sessed  of  these  sums. 

Rule  refused.— ^0? /Hir/^  Deane,  E.  T.  1834. 
K.  B.  P.  C. 


NOTES  OF  THE  WEEK. 


Royal  Assents,  I4th  August, 

Poor  Laws. 

I5th  August, 

Courts  of  Equity  Process. 
Stay  of  Tithe  Suits. 
Turnpike  Act  Amendment. 
Trading  Associations, 

The  previous  Royal  Assents  were  as  follow  .* 

Lancaster  Common  Pleas. 
Spring  Quarter  Sessions. 
Capital  Punishments. 
Stamp  Duties. 
Friendly  Societies. 
Costs  of  Quare  Impedit. 
Common  Fields  Exchange. 
Central  Criminal  Court. 
Administration  of  Justice  in  Boroughs. 
Escheat  and  Forfeiture. 
Securities  in  Ireland. 
Apportionment  of  Rents. 
Turnpike  Acts  Continuance. 

BILLS  FOSTPONBD  OR  WITHDRAWK. 

Illegal  Securities. 
Dissenters'  Marriages. 
Prisoners'  Counsel. 
Punishment  of  Deatfa,^ 


Sabbath  Observance. 

Highways. 

Felons'  Property. 

Law  of  Sewers. 

Domestic  Registration  of  Deeds. 

Parish  Apprentices. 

Commutation  of  Tithes. 

Liberty  of  the  Press. 

Arrest  on  Mesne  Process. 

Carriers'  Act  Amendment. 

Church  Rates. 

Leases  by  Tenants  for  Life. 

Pluralities  Prevention. 

Non-residence  of  Clergy. 

Exchange  and  Sale  of  Entailed  Property* 

Transfer  of  Property. 

English  and  Irish  Judgments. 

Lord's  Day,  No.  1. 

Investment  of  Bankruptcy  Funds. 

Lands  and  Tenements  Recovery. 

Registration  of  Births,  Marriages  &  Deaths* 

Abolition  of  Iihprisonment  for  Debt. 

Law  of  Wills. 

BILLS  THROWN  OUT. 

Common  Fields  Inclosure. 
County  Coroners. 
Justices  of  the  Peace. 
General  Register  of  Deeds. 
Lord's  Day,  No.  3. 
Jewish  Civil  Disabilities. . 
Game  Laws. 
Parish  Vestries. 
County  Register. 


POOR  LAW  COMMISSIONERS  AND  8ECSKTART. 

The  Right  Honorable  Thomas  Frankland 
Lewis,  the  Member  for  Radnorshire ;  John 
George  Shaw  Lefevre,  Esq.,  the  Member  for 
North  Hampshire ;  and  George  NichoUs, 
Esq.,  the  Manager  of  the  Bank  of  England 
Branch  Bank  at  Birmingham^  have  been 
appointed  "  The  Poor  Law  Commissioners 
for  England  and  Wales ;"  and  Edwin  Chad- 
wick,  Esq.,  Secretary  of  the  Central  Board. 


SITTINGS  IN  CHANCERY. 
Michaelmas  Term,  1834. 


LORD   CHANCBLLOR. 

At  Lincoln's  Inn, 

Saturday 

.      Nov.  1  1  The  Seal  Day. 

At  Westminster, 

Monday 
Tuesday 

Nov.  3    Molioos. 
4  \  Petitions. 

Chancery  Sittings. — Answers  to  Queries, 
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Wednesday 

Thursday 

Friday 

Saturday 

Monday 

Tuesday 

Wednesday 

Thursday 

Friday 

Saturday 

Monday 

Tuesday 

Wednesday 

Thursday 

Friday 

Saturday 

Monday 

Tuesday 


,  Re-hearings  and  Ap- 
peals. 


1^  1  Re-hearings  and  Ap- 

I9J 

20  I  Motions. 

21  "I 

02  I  Re-hearings  and  Ap- 

24  J     peals- 

25  I  Motions. 


• 

VICB 

Cm.NCSLLOB. 

j4t  Lincoln's  Inn, 

Saturday     . 

Nov.  1  1  The  Seal  Day. 

j4t  IFeslmintter, 

Monday 

.     Nov.  3    Motions. 

Tuesday 

4    Petitions. 

Wednesday  , 

Vi 

Thursday     . 
Friday 
Saturday 
Monday 

.  1  Pleas.      Demurren. 

I 
10 

k  Exceptions,  Causes, 
and  Further  Direc- 

Tuesday 

.  11 

MVUB. 

Wednesday  , 

.   12J 

Thursday     . 

13  1  Motions. 

Friday 
Saturday 
Monday 
Tuesday 

14^ 

|r     Pleas,      Demurrers, 

1  y  I    Exceptions,  Causes, 

ig  T  and  Further  Direc- 

;  19J  **^'*^- 

Wednesday  . 

Thursday     , 

>       .  t 

.    20 

Motions. 
'Pleas,      Demurrers, 

Friday 

•    21, 

Exceptions,  Causes, 

Saturday 

.    22 

and  Further  Direc- 
.  tions. 

Monday 

.    24  1  Short  Causes  &Ditto. 

Tuesday 

.    26  1  Motions. 

ANS 

WKF 

IS  TO  QUERIES. 

SsfD  0f  propcrti;  HxCti  CnxAtTHKntin^. 

PVRCHASBR. — STATUTE   OF  FRAUDS.      P.  208. 

A,  can,  by  bill  in  equity,  compel  B,  to  com- 
plete. In  the  case  of  a  sale  by  auction  the 
auctioneer  is  the  agent  of  both  j^rties.  Em- 
merson  v.  Heelis,  2  Taunt.  38 ;  n^hite  v.  Proc- 
ter, 4  Taunt  209 ;  Kerrys  v.  Procier,  1  Jac.  & 
W.  350  i  Kentfforthy  v.  Scholefield,  2  B.  &  C. 
945.  In  that  of  a  sale  bv  private  contract,  the 
party  to  be  charged  is  the  party  signing ;  and 
if  a  bill  be  filed  against  him  by  the  puty  not 
signing  he  will  be  Dound  by  it.  These  cases 
are  collected  in  Sug.  V.  &  P.  76,  77,  7th  ed. 

X.Y. 


BBQUXST. — CHATTBLS.      P.  206. 

In  Duhatnil  v.  Ardovin,  2  Ves.  163,  it  was 
held  that  the  words  "  goods"  and  "  estate," 
in  a  will,  mean  the  same  thing  with  reference 
to  personalty,  and  were  equally  coextensive  in 
applying  to  the  whole.  That  "  goods  and 
chattels  "  will  pass  the  whole  personal  estate. 
See  Stuart  and  Bate,  11  Ves.  666.  There  are, 
however,  cases  which  render  it  difficult  to  an- 
swer the  query  satisfactorily  without  knowing 
the  context.  In  1  P.  Wms.  it  was  held,  that 
by  a  devise  of  the  testator's  goods  a  bond 
passed.  X.  Y. 


Common  EatD. 

JOINT  ACTION. — SEPARATE  BXBCUTION. 

P.  208. 

All  joint  judgments  are  also  several  when  it 
comes  to  execution,  which  must  be  taken  out 
against  both  jointly ;  so  that  one  kind  of  exe- 
cution cannot  be  issued  against  one,  and  an- 
other kind  against  another.  After  a  at,  sa. 
executed  no  Ji.  fa.  can  be  issued,  but  after  a 
Ji'/a,  executed  a  ca,  ta.  may  issue  for  the  re- 
mainder. X.  Y. 


COUNTY   COURTS.      P.  1 12. 

If  "  a  Country  Subscriber,"  will  turn  to 
12  G.  1,  c.  29,  §  1,  he  will  find  that  statute 
allows  appearances  to  be  entered  by  the 
plaintiff  in  this  Court  and  all  other  inferior 
jurisdictions,  where  defendant  does  not  appear. 
I  would  therefore  advise  the  discontinuance  of 
distringases ;  and  in  answer  to  th^  query,  the 
defendant  can  have  his  goods  returned  when 
distrained,  unon  payment  of  such  costs  in- 
curred by  the  issuing  of  the  distringas, 
officers'  fees,  &c. ;  and  an  appearance  without 
payment  of  such  fees  is  irregular,  and  an 
action  lies  against  the  sheriff  upon  his  return 
to  the  distringas,  should  he  return  the  goods 
without  payment  of  the  fees,  yide  Sweet's 
Countv  Court,  Greenwood  on  Courts,  Dalton's 
Sherin.  Attorn  atus. 


EXECUTION. — BANKRUPTCY.      P.  208. 

1 .  If^.  committed  an  act  of  bankruptcy  be/ore 
the  sale,  the  goods  by  relation  belonged  to  his 
assignees.  Notley  v.  Buck,  8  B.  &  C.  160,  and 
the  late  case  of  Balme  and  Mutton,  in  the  Ex- 
chequer Chamber;  but  if  they  had  been  sold 
even  to  A.  himself  before  the  act  of  bank- 
ruptcy iWymer  v.  Kemble,  6  B.  &  C.  479),  and 
if  the  proceeds  remained  in  the  hands  of  the 
sheriff  after,  and  there  was  no  act  of  bank- 
ruptcy before  the  return  of  the  writ.  A,  would 
be  also  entitled.  Morland  v.  Pellatt,  8  B.  &  C« 
722.  X.  Y. 

2.  Soon  after  the  passing  of  the  6  G.  4,  c, 
16,  a  doubt  arose  whether  the  108th  section 
compelled  creditors  who  levied  under  execu- 
tions to  come  in  rateably  with  the  rest ;  and 
the  better  opinion  seemed  to  be,  that  notwitb- 
g^nding  considerable  time  elapsed  between 
execution  levied  and  the  bankruptcy  [^v^rr^. 


384 


Amweim  to  Querkw. 


act  of  bankruptcy,  or  i^nrin^  of  the  fiat  ?]  ibc 
creditor  must  come  in  with  the  others  i  ntta  the 
l(l8th  section  in  effect,  it  would  seem,  repealed 
the  2d  section  of  3  G.  4.  c.  3*>.  and  it  was  con- 
sidered to  be  immaterial  whether  the  act  of 
bankruptcy  overreached  the  lery  or  not.    In 
Ta^hr  r.  Taylor,  5  B.  &  C.  392,  it  was  how. 
ever  said,  that  the  I08tb  section  must  receirc 
a  reasonable  constraction,  and  could  not  be 
meant  to  extend  to  seizures  made  a  lonfif  time 
before    the    bankruptcy    [«•««€   quare].    In 
Price  f .  Helffar,  4  Blnf?.  597,  It  was  decided 
that  tho  sheriff  who  takes  in  execution  the 
(foods  of  a  bankrupt  is  liable  in  trover  to  his 
assignees,  althou^rh  he  has  no  notice  of  the 
[act  of]  bankruptcy  and  a  commiKsion  has  not 
been  sued  out  al  the  time  of  execution.    Biit 
this  last  case  seems  to  have  been  overruled.    In 
re  ff^aithhonrne,  8  B.  &  C.  444 ;  and  see  also 
Atitl^y  V.  Buck,  8  B.  &  C.  160.    In  both  these 
cases  the  sheriff  #W«f</  br/ore  and  mM  ufler  an 
act  of  bankruptcy.    The  latter  case  decidwl 
that  the  sale  and  "payment  were  Hhffnl  (where 
judgment  was  obtained  by  nil  fiicft),  and  (he 
former  case  that  it  was  irfirff^  (where  judg- 
ment was  obtained  by  default).     But  the  dis- 
tinction surely  coulu  not  be  between  jud^- 
ment  by  nil dicit  and  default;  but  that  in  the 
former  cast  an  act  of  bankruptcy  was  com- 
mitted, and  a  commission  issued  nf  which  the 
sheriff  had  no  notice,  and  in  the  latter  case  he 
had  notice.    See  the  cases  also  of  AfurhnHy, 
Pallatt,  8  B.  &  C.  722 ;   Mitchell  v.  Knott, 
1  Sim.  497 ;   and  Pithn  v.  Langley,  before 
Lord  Tenterrlen,  at  N.  P>  Sittinjfs,  where  an 
action  of  trover  was  broup^ht  by  assignees  to 
recover  the  value  of  the  bankrupt's  stock,  in 
trade,  which  had  been  seized  by  the  sheriff 
under  nfi.fn.  after  an  act  of  bankruptcy^  of 
which  notice  had  been  given  previously  to  tlic 
sale,  but  not  before  seizure,  wheu  his  Lord- 
ship observed,  that  doubts  had  been  entertained 
in  a  very  high  quarter  whether  trover  would 
lie  against  a  sheriff  under  such  circumstances, 
and    not   undertaking  to    decide  the  point, 
ordered  a  special  verdict   for  the   plaintiff, 
which,  notwithstanding,  in  Easter  term,  1831 
(see  B.  &  Ad.  131),  was  affirmed,  the  Court 
conceivinfl^  itself  to  be  bound  by  the  previoas 
cases,  and  particularly  the  then  very  recent  one 
of  Carlisle  v.  Gnrland,  in  C.  P.  7  Bing.  29a 

S.  H.  I.  does  not  state  whether  juognient  in 
the  case  he  puts  was  by  deEauIt,  confession,  or 
nil  dicit,  Ir  so,  it  would  fall  within  the  prin- 
ciple of  the  above  cases,  and  be  governed  by 
them,  if  it  had  been  obtained  previously  to  the 
statute  of  I  W.  4,  c.  7;  the  7th  section-* of 
which  appears  to  set  at  rest  all  doubts  on  the 
construction  of  the  l()8th  section  of  6  G.  4  j 
and  upsetting  all  the  above  decisions,  has  set- 
tied  tne  point  according  to  the  ancient  prin- 
ciples of  the  common  Taw;  and  therefoi^e  I 
think,  as  execution  is  not  liable  to  be  set  aside 
except  it  has  been  obtained  by  fraud,  &c.  the 
sheriff  may  interplead  under  the  act  of  I  &  2 

W.  4.  HaHPOC RATES. 


ARNDITT.'     P.  111. 


The  annuity  was  to  be  paid  out  of  the  rentt 
nnd  ptufitM.    The  beouest  therefore  of   the 
prineiftal  money  out  or  which  the  said  annuity 
should  have  been  paid,  is  not  very  intelligible. 
Perhaps  the  meaning  of  the  testator  would  be 
construed  to  be,   that  the  executors  sliould 
have  power  to  sell  a  part  of  the  pi^operiy,  and 
pay  the  annuity  out  of  the  interest  nnd  pro- 
duce of  the  purchase  money,  and  after  the 
death  of  B.  divide  such  principal  between  C. 
and  />.    It  is  a  rule,  that  where  money  is  di- 
rccted  to  be  raised  by  the  rents  and  proits. 
unless  there  are  words  to  confine  the  meafting 
to  rents  and  profits  as  they  accrue,  the  words, 
in  order  to  obtain  the  enrf  which  the  party  in- 
tended, are  taken  to  amount  to  a  difecCkm 
to  sell,  I  At*.  106;     2  Ves.  and-  B.  75  j  b«» 
if  the  charge  can  b    paid  from  the  annual 
profits,  the  above  rule  will  not  authorize  a 
sale  :  I  Vern.  256;  2  Vent.  367;  S.  P.  2  Vcrn. 
2«,  Berry  and  Mkkum,    The  testator  might 
.  not  have  contemplated  any  sale,  but  merely 
intended  that  a  surn  of  money  should  be  di- 
vided between  (7.  and  D.  the  interest  of  which 
would  have  been  sufficient  to  pay  40/.  per  year 
to  B.  though  this  does  not  appear  from  the 
words,   "  out  of  which  the  said  annuity  should 
have  been  paid."    This  literally  makes  a  con- 
dition to  the  bequest,  that  the  annuity  should 
have  been  paid.    But  it  is  settled,  that  if  a  tes- 
tator  in  making  a  bequest  uses  words  of  a  coo- 
dition,  they  shall  not  be  construed  as  anch  if  it 
clearly  appear  that  they  did  not  involve  the 
motive  an<l  reason  of  the  bequest.     PenrtaV  v. 
Simpgon,  15  Ves.  29;  sec  1  Roper  on  Leg.  660 ; 
3fr»fhirsr.  Parry.  I  Ves.  &  B.  1 24  5  Jrelyn 
v.   fTard,  \  Ves.  sen.  420 ;   Parry  v.  Boodle, 
I  Cox,  183.    Though  a  Icgacv  may  become 
void  or  lapsed  by  the  legatee's  dying  in  the  life 
time  of  the  testator,  yet  it  b  plain,  that  if  in  such 
case  there  be  a  limitation  over  to  another,  the 
limitation  over  is  good,  though  the  first  legatee 
die  in  the  life  time  of  the  testator.  Prarsall  v. 
Simpton,  and  Mmdmn  v.  Parry,  iir/»r/r  ,•  and 
Prec.  Ch.  470-1  ;  Nufthry  v.  Buria^e,  Barker 
V.  Giles,  2  P.  Wms.  2-0 ;  8  B.  P  CI  I'M.- 
On  the  whole,  therefore,  I  think  that  C  and  P. 
are  entitled  to  have  divided  between  them  a 
sum  of  money  out  of  ^  Vestate,  sufficient  in 
the  discretion  of  the  executors  to  yield  40/. 
per  annum.  Obsrrvator. 


BREACH  OF  COVENANT.      P.  1 12. 

E,  cBilBot  bring  an  action  agaSnat  €.  for 
breach  of  the  covenant  for  quiet  enjoym?Dt,  if 
^.'s  breach  of  covenant  of  ilsdf  wrought  a  for- 
feiture of  his  term,  without  any  act  on  the 
part  of  C.  to  take  advantage  of  it ;  nof  if  E.'* 
breach  occasioned  the  ejet^tment,  for  he  ha* 
no  right  to  oomplain  of  the  legal  consequences 
of  his  own  illegal  conduct.  But  if  the  cir. 
cumstanccs  are  not  as  suggested,  E,  and  C.  may 
maintain  cross  actions.  OassiiVAToa. 


. — MUmUtmea. 
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QUERIES. 


Commiin  l^ato. 

ATTORNEYS. — NOTARIBS. — INTKRKST. 

An  attorney,  the  holder  of  an  inland  bill  of 
exchaof^e,  presented  it  by  his  clerk  for  pay- 
ment, when  it  was  dishonored,  and  on  the  fol- 
lowing day  he  wrote  to  the  drawer  of  the  bill 
requestinjjr  payment,  and  demanded  and  re- 
ceived 2<.  6tf.  for  notinf(  the  bill,  although  he 
was  not  a  notary,  nor  had  it  passed  through 
the  hands  of  a  notary.  Is  he  Kahle  to  any,  and 
what  penalty,  for  making  this  charge  ?  or  can 
an  attorney  who  is  not  a  notary  fairly  demand 
such  a  fee,  or  make  snch  A  charge  ?  Can  in- 
terest be  now  recovered  upon  an  inland  bill  of 
cxcfaange,  it  not  having  been  noted  for  non- 
payment  by  a  notary  public  ? 

Genus. 


GUARANTER» 

j4,  guarantees  B.  for  the  sum  of  20/.,  a  debt 
owing  to  C,  which  afterwards  proves  only  to 
be  !(«/.  lOf.  Can  C,  brtfigan  action  upon  ^.'s 
guarantee  for  16/.  IOjt.  ?  The  guarantee  being 
*'  for  the  sum  of  20/. ;"  and  not  "  for  any  sum 
to  the  extent  of  20/." 

A  Constant  Subscriber. 


MISCELLANEA. 


TUB  1NN8  OP  COURT  AND  CHANCKRT. 

Orderb  for  the  reformation  and  better  Qo- 
Temment  of  the  Inns  of  Court  and  Chan- 
cery, agreed  upon  by  the  common  and  uni- 
form consent  of  the  Readers  and  Benchers 
of  the  four  Houses  of  Court,  which  Onlers 
proceeded  first  from  his  Mi^estie's  especial 
care  and  commandement,  and  were  after 
recommended  to  the  said  Readers  and 
Benchers  by  the  grave  direction  and  advice 
of  all  the  Judges,  set  down  the  7th  Notem- 
ber,  in  the  12th  year  of  the  reign  of  our 
gracious  Sovereign  Lord  King  James  and  of 
Scotland  the  48th.  A.  D.  1614.  12  Jac. 
Ejt  Reght,  2.  InierhriM  Templi  f.  112.  a. 
Nee  non  in  RegfiL  dk  Grtiy**  Irnie^  vol.  2. 
f.  307.  b.  and  306.  a. 

1.  For  that  there  may  be  great  abuse  In  the 
lodging  and  harbouring  of  ill  subjects  or  dan- 
geroua  persons  in  the  said  Innes  of  Court  and 
Chanceij,  being  privileged  and  exempted 
places,  it  is  therefore  ordered,  that  there  be 
general  searchers  in  every  house  of  court  and 
Chancery,  twice  every  Michaelmas  term,  to  be 
agreed  upon  by  the  general  consent  of  the 
readers  and  benchers  of  the  house  of  court, 
and  likewise  once  every  vacation. 

2.  For  that  the  societies  ought  to  give  a 
principal   example   of  good  government 


which  shall  he  in  commons  at  any  time  within 
one  year  after  the  puMishing  of  these  orders, 
and  shall  not  receive  the  communion  by  the 
space  of  one  vpar  together,  shall  l>e  expelled 
ipMo/ficio,  ana  nevertheless  the  further  orders 
of  every  particular  house  ra  that  behalf  to 
stand  in  force. 

3.  For  that  the  institution  of  these  societies 
was  ordained  chiefly  for  the  profession  of  the 
law,  and  in  a  second  ihgree  for  the  education 
of  the  sons  and  youth  of  riper  years  of  the 
nobility  and  gentry  of  this  realm ;  and  in  no ' 
sort  for  the  kMging  or  abode  of  gentlemen  of 
the  country,  which,  if  it  should  be  suffered 
were  to  disparage  the  said  societies,  and  to 
turn  them  from  htupUki  to  Hfvenvrfa,  it  i§ 
ordered,  that  no  knigot  or  gentleman,  foreigner 
or  discon tinner,  shall  be  admitted  or  allowed 
to  lodge  in  any  of  the  societies  aforesaid^  or  to 
be  in  commons,  except  he  be  an  allowed  utter 
barrister. 

4.  For  that  there'  ought  alwaies  to  he  pre-  * 
served  a  ditference  between  a  counceHor  at  niw, 
which  is  the  principal  person  next  unto  ser- 
jeants  and  judges  in  administration  of  justice, 
and  attourneys  and  solicitors,  which  are  but 
ministerial  persons,  and  of  an  inferior  natnre, 
therefore  it  is  ordered,  tha»  from  henceforth 
no  common  attourney  or  solicitor  shall  be  ad« 
mitted  of  any  of  the  four  houses  of  court. 

6.  For  that  the  over  great  multitude  in  any 
vocation  or  profession  doth  but  bring  the  same 
into  contempt,  and  that  an  excessive  number 
of  lawyers  may  have  a  farther  inconvenience, 
in  rcsjKect  of  multiplying  of  needless  suits,  it  is 
therefore  ordered,  that  there  shall  not  b^  called 
to  the  barr  in  any  one  year  by  readers  or 
benchers  in  any  one  society,  above  the  num- 
ber of  eight,  or  according  to  that  proportion, 
being  of  continuance,  and  having  done  the 
exercises  according  to  the  orders  of  the  several 
uOUBea. 

f).  For  that  the  over  early  and  hasty  prac- 
tice of  utter  barristers,  doth  make  them  less 
grounded  and  sufficient,  whereby  the  law  may 
be  disgraced  and  the  dyent  prejudiced,  there- 
fore it  is  ordered,  that  for  the  time  to  come  no- 
utter  barrister  begin  to  practise  publickly  at 
anj^barr  at  Westminster,  until  he  hath  beeii- 
tbree  years  at  the  barr,  except  sueh  utter  bar- 
rister that  have  been  readers  in  some  houses 
of  Chancery. 

7.  For  that  the  main  tuning  of  the  readings 
in  Innes  of  Court  and  Chancery  in  their  due 
execution,  is  a  principal  means  to  breed  and 
increase  learning,  it  is  ordered,  that  no  single 
reader  in  any  house  or  court,  shall  give  over 
his  reading'  before  NVednesday  in  the  third 
week.  And  that  the  readers  ot  every  house  of 
Chancery  shall  read  in  person  and  not  by 
deputy,  both  in  term  and  vacation,  except  by 
the  deputation  by  the  bench  of  the  term  be- 
fore. 

8.  For  that  disorders  in  the  Christmas  time 
may  both  infect  the  minds  and  prejudice  the 
estates  and  fortunes  of  the  young  gentlemen 


m 
matters  of  religion,  and  to  be  free  not  only 

from  the  crime,'  but  from  ihe  suspicion  of  ill|»?  *^  ***°*^  societies,  it  is  therefore  ordered, 
affection  in  that  kind,  it  is  ordered,  that  every 
gentleman  of  the  several  societies  aforesaid. 


that  there  shall  be  commons  of  the  house  kept 
in  every  house  of  court  during  the  Christmas, 
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and  that  none  shall  plav  in  their  several  haUs 
at  the  dice,  except  he  be  a  gentleman  of  the 
same  society,  and  in  commons ;  and  the  bene- 
fits of  the  boxes  to  go  to  the  butlers  of  every 
house  respectively. 

9.  For  that  an  outward  decency  in  apparel 
is  an  ornament  to  all  societies,  and  containeth 
young  men  within  the  bounds  of  civility  and 
order,  it  is  ordered,  that  no  gentleman  of  any 
house  of  court  or  Chancery  shall  come  into 
their  several  halls  with  cloaks,  boots,  spurs, 
swords  or  daggers. 

1 0.  Lastly,  For  that  all  government  is  strength- 
ened or  slackened  by  the  observing  or  neglect- 
ing of  the  reverence  and  respect  which  is  to  be 
used  towards  the  governors  of  the  same,  there- 
fore it  is  required,  that  due  reverence  and  res- 
pect be  had  oy  the  younger  sort  of  gentlemen 
to  the  readers,  benchers  and  antients  of  every 
house. 

And  whereas  there  may  have  been  some 
orders  of  like  nature  to  some  of  these  published 
in  former  time,  which  nevertheless  have  failed 
in  the  execution,  the  readers  and  benchers  do 
signifie  to  the  gentlemen  that  there  is  a  settled 
and  constant  resolution  to  cause  these  orders 
to  be  strictly  and  duly  observed,  and  that  no 
man  whatsoever  do  expect  any  toleration  or 
dispensation  concerning  the  same. 


Orders  to  be  oliserved  in  the  Houses  of 
Court,  subscribed  by  all  the  Judges  of  Eng- 
land. Term,  Hill.  An.  Dora.  1627.  Ex 
Rpgistro  de  Gray's  Inne,  vol.  2  f.  3/8.  b. 
Ex  Cod.  MS,  scU.  4  penes  Suh-thesHUt. 
Socletatis  Medii  Templi.  Lond.  f.  1.  A.  D. 
1627.  3Car.  1. 

1.  That  henceforth  every  year,  or  at  the 
least  every  second  year,  there  shall  be  a  double 
reader  chosen  in  every  house  of  court  to  read. 

2.  That  the  Lent  reader  shall  begin  his  read- 
ing the  first  Monday  in  Lent,  unless  it  fall  in 
Term ;  and  in  such  case  it  shall  begin  at  such 
day  after  as  hath  been  used  in  the  several 
houses. 

And  every  summer  reader  shall  begin  the 
first  Monday  in  August. 

The  double  readers  shall  continue  their  read- 
ing by  the  space  of  one  whole  week  at  least ; 
and  the  single  reader  shall  continue  by  the 
space  of  a  tortnight  at  the  least ;  and  in  that 
time  to  read  as  often  as  he  hath  been  used  in 
the  several  houses. 

3.  No  reader  shall  have  above  the  number  of 
ten  men  to  attend  him  during  his  reading; 
and  every  reader  the  Sunday  before  the  begin- 
ning of  his  reading  shall  repair  to  the  sermon 
at  Faul's  Cross,  and  whilst  he  is  there  shall 
wear  his  cap  in  such  decent  and  orderly  man- 
ner as  anciently  hath  been  used. 

4.  That  no  reader  shall  ^ive  exceedinffs 
throughout  the  hall  above  twice  in  the  week, 
and  that  at  dinner  only. 

6.  That  every  reader  shall  make  and  put  in 
his  readings  so  many  oases,  as  hath  been  most 
commonly  used  in  the  same  house  where  he 
readeth,  and  not  fewer. 


6.  That  no  reader  in  court  shall  practise  at 
the  ban*  at  Westminster  but  with  his  readers 
gown,  with  the  velvet  welt  on  the  back ;  aad 
that  none  but  readers  in  court  shall  at  all  wear 
or  use  any  such  gown. 

7.  That  all  readers,  benchers,  barristers  and 
other  students  and  fellows  in  every  house  of 
court  and  Chancery,  shall  repair  to  the  hall  at 
dinner,  supper  and  exercises  in  their  caps,  and 
not  in  hats,  and  shall  likewise  repair  to  the 
church,  chapel  and  place  of  prayer  in  their 
caps. 

8.  That  no  fellows  or  students  in  any  houses 
of  court  or  Chancery  shall  come  into  the  hall, 
church,  chapel  or  place  of  prayer  with  boots, 
but  orderly  and  civuly,  as  antientlj  hath  been 
used,  upon  pain  that  such  as  wilfully  or  con- 
temptuously break  these  two  last  orders,  or 
either  of  them,  for  the  first  time  shaU  be  put 
out  of  commons  until  he  be  restored  upon  suit 
to  the  bench ;  and  for  the  second  time  fined  at 
the  pleasure  of  the  bench,  and  the  third  time 
shall  be  expulsed  the  house. 

9.  And  such  readers  as  shall  contemptuously 
break  any  of  the  orders  aforesaid,  shall  not  be 
suffered  to  practise  at  any  barr  at  Westminster, 
or  at  the  assizes. 


ITIE  EDITOR'S  LETTER  BOX. 


The  First  Part  of  the  Second  Volume  of 
Commentaries  on  the  New  Statutes  is  now  pal>- 
lished,  comprising  the  Poor  Law  Act^  shewinif 
the  alterations  effected  thereby  in  the  theory 
and  administration  of  the  Law;  with  explanri- 
tory  Notes  from  the  Commissioners'  Aeport 
on  the  objects  of  the  several  enactments,  rbe 
Act  will  be  carried  into  effect,  in  a  consider- 
able degree,  by  professional  men  ;  they  are» 
therefore,  put  in  complete  possession  of  the 
New  Plan. 

We  gave  a  concise  statement  of  the  nature 
and  purport  of  the  Criminal  Law  Report,  at 
page  289 ;  and  the  Report  has  been  printed  rrr- 
batimy  as  an  Appendix  to  this  Volume,  but  in  a 
separate  form,  to  accommodate  all  our  Sub- 
scribers. 

The  Queries  and  Answers  of  "  A  Contri- 
butor;" Anon;  and  *' A  Subscriber,'*  hate 
been  received. 

We  think  it  will  not  be  proper  to  publish  the 
Letter  of  "  An  Orifpnal  oubsoribcr,"  ref^nl- 
ing  the  non-completion  of  a  Work  published  in 
Parts  by  a  well-known  Author.  The  Subscriber 
should  apply  to  him,  or  to  the  Publisher,  for  a 
statement  of  his  reasons,  and  he  has  a  remedy 
more  efficacious  than  any  we  can  administer. 

We  have  received  several  books,  which  will 
be  speedily  reviewed. 

The  letter  of  J.  B.  on  the  "  Usages  of  tlie 
Profession,*'  in  regard  to  a  Solicitorship  in 
Bankruptcy,  shall  be  inserted.  We  refer  to 
another  communication  on  that  subject  in  the 
present  Number. 


^tt  UtqdA  ^h»tt\^tv. 
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-*'  Quod  mngis  ad  nob 


Fertioct,  e€  nescire  malam  est,  agltamus. 


HOilAT* 


A  DEFENCE  OF  THE  COURT  OF 
BANKRUPTCY. 


Wb  lately  adverted  to  the  subject  of  Bank- 
ruptcy Reform.^  Our  attention  has  since 
been  called  to  a  pamphlet,^  written  ap- 
parently with  some  authority,  in  defence 
of  the  present  Court.  As  this  production 
on  the  ^e  of  it  seems  to  come  from  some 
person  connected  with  the  original  pro- 
posers of  the  measure,  we  shall  examine 
it  with  greater  care  than  perhaps  it  would 
otherwise  deserve. 

Commencing  with  its  title,  we  find  it 
incorrect.  It  is  called  "  tJie  Court  of 
Bankruptcy  and  the  Court  of  Review." 
Now,  the  Court  of  Review  is,  by  the  first 
section  of  the  Bankruptcy  Court  Act  (1  & 
2  W.  4,  c.  56}  a  piut  of  the  Court  of 
Bankruptcy,  and  is  therefore  included  in 
the  first  part  of  the  title.  Passing  this,  the 
writer  begins  by  stating  that  *'  so  much 
misrepresentation  and  misconception  pre- 
vail respecting  this  new  establishment, 
and  such  unjustifiable  means  arc  taken 
to  bring  it  into  disrepute,  that  it  has  be- 
come necessary  to  undeceive  those  who  may 
have  been  misinformed  on  the  subject.  A 
learned  counsel  of  reputation  and  expe- 
rience, practising  in  the  several  branches  of 
the  Court,  and  who,  according  to  his  own 
account,  was  much  disapix>inted  by  the 
adoption  of  the  present  system  in  preference 
to  a  plan  of  his  own,  has  in  a  recent 
publication,    of    which    he    announces    a 


*  See  ante,  p.  225. 

b  The  Court  of  Bankruptcy,  and  the  Court 
of  Review,  established  m  the  year  1832. 
Clarkes,  1834. 
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periodical  continuation,  renewed  his  hos- 
tility, especially  against  the  Court  of  Re- 
view, that  being  it  seems  the  part  of  the 
new  system  the  most  at  variance  with 
his  rejected  plan."  We  presume  that  this 
alludes  to  Mr.  B.  Montagu ;  and  we  must 
say,  that  if  any  person  has  a  right  to 
be  vain  of  his  foresight  as  to  the  result  of 
a  particular  measure,  the  learned  counsel  is 
the  person.  We  printed  Mr.  Montagu's 
predictions  at  the  time  they  were  made,^ 
and  if  our  readers  will  refer  to  them,  they 
will  find  that  time  has  verified  them.  The 
reference  to  the  opinions  of  Mr.  Montagu 
appears  to  us  therefore  particularly  un- 
happy. 

The  writer  then  states,  that  "  for  many 
years  the  removal  of  this  branch  of  the 
business  of  the  Court  of  Chancery  has 
been  a  favourite  object  with  all  the  pro- 
moters of  reformation  in  the  multifarious 
concerns  of  that  Court,*'  and  then  mentions 
the  opinions  of  Sir  Samuel  Romilly,  Mr. 
Cooke,  the  present  Vice  Chancellor,  and 
Sir  Wm.  Home,  in  favour  of  the  removal ; 
but  if  any  candour  had  been  evinced  on 
the  part  of  the  writer,  he  would  also  have 
stated,  that  many  persons  equally  entitled 
to  attention,  gave  their  opinions  the  other 
way,  among  whom  were  Mr.  Bell,  Mr. 
Montagu,  and  Mr.  Roupell. 

The  pamphlet  then  cites,  as  in  favour 
of  the  establishment  of  the  present  Court  of 
Bankruptcy,  the  Report  of  the  Chancery 
Commissioners  of  1 824  ;  and  we  shall  be 
content  to  state  the  passages  quoted  in  the 
pamphlet,  and  consider  how  far  they  bear 
out  the  conclusion  in  support  of  which  they 
arc  adduced.  . 


cSee3L.  O.  111. 
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"  The  Report  howerer  stated,  that  the 
oommiBsionerB  did  not  recommend  that  the 
jurisdiction  should  be  entirely  withdrawn 
from  the  Lord  Chancellor,  unless  it  should 
eventually  appear  that  tt  could  not  be 
retained  consistently  with  tbe  due  dispatch 
of  the  other  business  of  the  Comt;  and 
in  Bea  thereof  tirey  recommended,  Uiat 
three  (of  the  then  seventy)  London  Com- 
missioners should  {am  a  Court,  to  sit  once 
in  every  week,  or  ofitener  if  necessary,  and 
should  sit  in  suoeeenve  weeks  by  rotation, 
so  that  this  appellate  duty  might  not  mate- 
rially interfere  wHk  iheir  practice  ai  the 

barr 

Now  it  will  not  be  pretended,  tlxat 
the  business  \xk  the  Lord  Chancellor's 
Court  is  at  present  excessive,  when  the 
Lord  Chancellor  has  very  lately  given 
notice  that  he  would  only  sit  on  seal 
days.  The  time  therefore  fixed  by  the 
Chancery  Report  for  the  removal  of  the 
Bankruptcy  business,  has  certainly  not  ar- 
rived, and  the  opinion  of  the  commissioners 
cannot  be  brought  in  support  of  the  estab- 
Ibhment  of  the  New  Court.  Besides,  even 
if  the  time  for  the  removal  had  arrived, 
it  will  be  seen  that  the  plan  recommended 
by  the  Report  differs  in  every  respect  from 
that  which  was  carried  into  effect  by  the 
establishment  of  the  Court  of  Bankruptcy. 
We  know  not  therefore  why  the  writer 
of  the  pamphlet  has  chosen  to  allude  to 
the  Report,  which  is  against  him  in  every 
point,  particularly  as  it  is  there  expressly 
stated-,  as  mentioned  in  the  pamphlet  (p.  12) 
*'  that  the(fiankrupicy)busine89  wasnot  by  itself 
sufficient  to  fill  the  whole  tbne  of  the  Court," 
The  writer  however  has  discovered,  that 
since  the  abolition  of  the  Welch  judicature, 
there  has  been  "  a  considerable  accession  of 
equity  business  to  Westminster  Hall." 
Now,  he  should  have  known  that  the  Court 
of  Chancery  always  had  a  concurrent  juris- 
dictioti  with  the  Equity  Welch  Courts; 
and  that,  particularly  of  late  years,  the 
Equity  business  on  the  Welch  Circuits  was 
very  trifling,  and  that  all  cases  involving 
much  doubt,  or  capable  of  admitting  argu- 
ment, were  carried  at  once  into  the  Court 
of  Chancery. 

The  writer  then  states,  that  for  these 
reasons,  and  backed  by  a  petition,  signed  by 
four  thousand  five  hundred  persons,  the 
Lord  Chancellor  lost  no  time  in  bringing 
matters  to  a  final  settlement ;  that  is  to  say, 
he  proposed  and  established  the  Court  of 
Bankruptcy ;  and  we  leave  our  readers  to 
judge  whether  on  the  writer's  shewing,  he 
was  warranted  in  so  doing. 


The  following  aooonnt  k  then  given 
of  the  appointment  of  the  Judges. 

"  Of  the  three  present  Judges,  one  was 
selected  from  Hb  Majesty^i  .Counsel  at  the 
King's  Bench  Bar,  a  eon  of  a  Lord  Qhm^ 
cellor,  and  practising  on  Uie  Western  Cir- 
cuit; anot^r  of  the  same  nmk  firom  the 
Chancery  Bar,  who  had  been  kmg  in  ex- 
tensive practice  in  tiiis  bnmdi  of  the  law ; 
and  another  firom  the  Bar  of  the  Common 
Pleas,  one  of  the  King's  Seijeants,  prac- 
tising on  the  Northern  Circuit,  who  had 
acted  for  some  years  as  a  commissioiier  in 
the  great  commercial  county  of  Lancaflter.of 
which  he  was  the  Attorney  (General.'' 

We  may  remark  as  to  this,  th^t  it  seems 
odd  that  a  Chief  Judge  riiould  be  selected 
because  he  was  *'  a  son  of  a  Lord  Chan- 
ceUor:"  and  how  was  it  that  the  writer 
forgot  to  enumerate  the  reasons  for  ap- 
pointing the  fourth  original  Judge  of  the 
Court? 

*'  The  business  of  this  Court,"  continues 
the  writer,  "  though,  as  was  foreseen  by  the 
Chancery  commissioners,  not  by  itself  suf- 
ficient to  fill  the  whole  time  of  a  Court,  has 
nevertheless,  for  obvious  reasons,,  occupied 
much  more  time  than  it  seemed  to  require 
before  a  single  Judge,  under  the  enormoos 
pressure  of  all  the  other  business  of  the 
Court  of  Chancery.  But  at  once  to  create 
a  new  judicature,  and  to  assign  to  it  an 
exactly  adequate  portion  of  employment,  is 
manifestly  impracticid>le." 

This  may  be  so;  but  surely  in  two 
years  and  a  half,  the  tune  for  whi<^  the 
Court  of  Bankruptcy  has  now  existed,  an 
adequate  portion  of  employment  might  have 
been  found,  if  a  good  reason  existed  for 
creating  the  Court. 

But  the  writer  continues,  "  in  addition 
to  the  peculiar  duties  of  their  own  Comt, 
the  judges  may  be  usefully  employed  in 
administering  justice  in  different  Comts, 
in  common  with  the  other  Judges  of  England. 
Already  the  Chief  Judge  sits  as  a  member 
of  the  judicial  tribunal  of  the  Privy  Gonndl ; 
and  it  is  said  to  be  also  intended  that  they 
shall  take  a  share  with  the  Common  Lav 
Judges  in  the  monthly  duties  of  the  Central 
Criminal  Court  of  the  metropolis,  for  the 
constitution  of  which  a  bill  is  now  depend- 
ing in  parliament."  The  writer  might  have 
added,  had  he  been  better  informed  in 
the  matter,  that  by  an  act  of  the  last 
session  <3  &  4  W.  4,  c.  47).  the  Puisne 
Judges  of  the  Court  are  empowered  to  sit  in 
the  Insolvent  Debtors'  Court. 

But  we  greatly   doubt  the    policy  of 
creating  Judges  of  this  kind,  who  may  be 
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set  on  aU  kinds  of  miscellaneoiu  l^gal 
buaioess,  judicial  joeke  ef  mil  trades.  It 
IB  olmoai  tiiat  the  respectability  of  the 
Court  18  tiius  lowered;  and  when  it  is 
considered  that  the  Court  of  Bankruptcy  is 
the  tribunal  for  the  decision  of  the  mo- 
mentrmsquestions  which  daily  arise  affecting 
tile  commercial  part  of  the  population,  we 
need  not  point  out  the  necessity  for  ap- 
pointing as  its  Judges,  men  who  shall  not 
only  b^  of  first  rate  talents,  but  who  shall 
have  *  devoted  their  lives  to  the  partipular 
eonsideratum  of  the  matters  likely  to  come 
^^sre  them  'as  Bankrvptof  Jadges.  If  a 
jnigff  is  one  day  to  sit  in  a  Criminal  Court, 
the  next  in  a  mixed  Coint  of  Appeal,  the 
third  in  a  Court  of  Bankruptcy,  and  the 
fourth  somewhere  else,  is  it  not  clear  that 
he  cannot  dispatch  any  of  these  so  well  as 
if  he  devoted  himself  to  one? 

We  consider  therefore  that  the  present 
writer,  be  he  who  he  may,  has  not  suc- 
ceeded in  removing  a  single  objection 
which  has  been  made  to  the  Court  of 
Bankruptcy,  either  on  its  establishment  or 
since  its  having  been  tried  in  practice. 


PRACTICAL  POINTS 
OF  OENERAL  INTEREST. 

No.  LXV. 


M 


WRIT  OP  TRIAL. 

•  •  • 

ne  foHowing  case  has  just  been  reported* 

on  the  subject  of  writs  of  trial ;  aad  as  we  have 

already  f^ven  our  readers  all  the  information 

that  could  be  obtained  on  that  subject,  we  shall 

add  this  case : 

Mr.  Serjt.  Bumpas  moved  that  the  writ  un- 
der which  this  cause  had  been  tried  before  a 
d^uty  i^ipointed  by  the  mayor  of  Colchester, 
in  pursuance  of  the  statute  3  &  4  W.  4,  c.  42,  s. 
17,  might  be  set  aside  for  irregularity.  The  en- 
actment  in  question  is, "  that  in  any  action  de- 
pending in  any  of  the  Superior  Courts  for  any 
debt  or  demand  in  which  the  sum  sought  to  be 
recovered  and  indorsed  on  the  writ  of  sum- 
mons shall  not  exceed  20/.,  it  shall  be  lawful 
for  the  Court  in  which  such  suit  shall  be  de- 
pending, or  any  Judge  of  any  of  the  sdd  Courts, 
if  such  Court  or  Jud^e  shall  be  satisfied  that 
the  triid  will  not  involve  any  difficult  question 
of  fact  or  law,  and  such  Court  or  Judge  shall 
think  fit  so  to  do,  to  order  and  direct  that  the 
issue  or  issues  joined  shall  he  tried  before  the 
sheniT  of  the  county  where  the  action  is 
brought,  or  any  Judge  of  any  court  of  record 
fur  the  recovery  of  debt  in  such  county;  and 


fat  that  purpose  a  writ  shall  issue,  directed  to 
such  sheriff,  commanding  him  to  try  such  is« 
sue  or  issues  by  ajury  to  be  summoned  by  him, 
and  to  return  such  writ  with  the  finding  of  the 
jury  thereon  indorsed,  at  a  day  certain  m  term, 
or  in  vacation,  to  be  named  in  such  writ ;  and 
thereupon  such  sheriff  or  judge  shall  summon 
a  jury,  and  shall  proceed  to  try  such  issue  or 
issues."  On  the  present  occasion  the  writ  was 
directed,  not  to  tne  sheriff,  as  the  words  of  the 
act  would  seem  to  require,  but  to  the  mayor, 
who  is  the  judge  of  a  court  of  record  at  Col- 
chester ;  and  therefore,  supposing  the  writ  to 
have  been  properly  directea  to  him,  he  ought 
to  have  tried  the  cause.  [Mr. Justice^Mfrioii.— - 
Some  Judges  of  courts  of  record  have  by  char- 
ter the  power  of  appointing  deputies ;  and  in 
such  cases  the  deputy  mav  legally  try.  Mr. 
Justice  Park. — ^Does  not  tne  objection  come 
too  late  ?]  In  Hall  v.  Medmecrnft,  4  Mau.  & 
Sel.  467,  where  a  fecial  jury  cause  had  been 
improperiy  tried  by  a  common  jury,  although 
no  objection  was  taken  at  the  time,  the  verdict 
was  afterwards  set  aside. 

Tmdalt  C.  J. — ^The  Judges  met  a  short  time 
since  for  the  purpose  of  considering  the  clause 
in  the  act  upon  which  this  question  arises;  and 
they  agreed  that  the  words  that  have  been 
accidentally  omitted  out  of  the  stntute  may  be 
supplied ;  anrd  that  the  writ  of  trial  u  to  be  di- 
rected to  the  Judj^e  of  the  Court  of  Record  in 
those  places  in  which  there  is  a  Court  of  Record, 
and.  tQ  the  Sheriff,  where  there  is  no  Court  of 
Record.  Upon  the  present  occasion,  enough 
has  not  been  brought  before  us  to  induce  us  to 
think  there  has  been  a  wrong  trull.  It  is  cle|ur 
that  the  direction  of  the  writ  to  the  mayor  is 
authorized  by  the  statute ;  and  no  evidence 
has  been  brought  before  us  to  shew  that  the 
appointment  of  a  deputy  by  him  is  not  in  due 
course  of  the  exercise  of  his  odice  as  mayor. 
Without,  therefore,  laying  down  any  gener;^ 
rule  on  the  present  occasion,  it  is  enough  to 
say  that  the  matters  suggested  do  not  satisfy 
us  that  there  has  been  such  irregularity  in  the 
proceedings  as  to  induce  us  to  set  them  aside. 

Park,  J. — The  writ  in  this  case  was  directed 
to  the  mayor  of  Colchester;  and  there  is  a 
mere  suggestion  (not  upon  affidavit)  that  the 
issue  was  tried  by  the  aeputy.  Probably,  the 
return  to  the  writ  is  in  the  name  of  the  mayor. 

Botanqufft,  J. — I  am  also  of  opinion  that 
there  is  nothing  brought  before  the  Court  upon 
this  occasion  to  enable  it  to  see  that  any  thiilg 
has  been  done  incorrectly. 

Mderum,  J. — If  there  be  any  objection  to 
the  proceedings,  it  will  appear  on  the  face  9f 
the  record :  but  I  see  no  substantial  reason  fur 
setting  them  aside. 

Rule  refused.  Clark  v.  Marner,  4  Moo.  k 
S.  171. 
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REVIEW. 

A  Digest  of  the  Election  Reports  from  the 
earliest  to  the  present  Time,  including  the 
Cases  at  Common  Law,  wUh  a  copious 
Index,  by  Charles  F.  F.  Wordsworth, 
Esq.,  of  the  Inner  Temple,  Barrister  at 
Law.  Loudon.  Maxwell,  and  Stevens 
and  Sons. 

This  is  a  useful  and  ably  executed  Digest 
of  tlie  decisions  on  Election  Questions, 
from  the  time  of  Glanville  to  the  present 
day,  including  the  recent  reports  of  Messrs. 
Perry  and  Knapp,  and  Messrs.  Cockbum 
and  Howe. 

As  observed  by  Mr.  Wordsworth,  even 
before  the  passing  of  the  lieform  Acts, 
much  inconvenience  was  experienced  in 
referring  to  the  Reports  of  Election  Cases  : 
they  were  generally  unlike  those  in  the 
Courts  of  Law  and  Equity,  stated  4n  the 
form  of  single  points  of  doubtful  law,  but 
diffuse  descriptions  of  the  arguments  on 
disputed  elections,  and  the  determinations  of 
committees  of  the  House  of  Commons. 
The  recent  reports,  however,  since  the 
reform  act,  have  been  concisely  stated,  of 
which  we  have  already  given  notices  in 
this  work. 

The  extension  of  the  constituency,  and 
the  new  questions  which  arise  out  of  the 
alteration  in  the  law,  rendered  a  com- 
pendious work  of  easy  reference,  a  deside- 
ratum in  the  profession.  This  has  beea 
well  supplied  by  Mr.  Wordsworth.  The 
design  has  been  to  produce  an  epitome 
of  election  decisions,  and  a  companion  for 
practical  purposes  to  the  acts  for  the 
amendment  of  the  representation  of  the 
people.  The  book  is  intended  fbr  the  use 
of  parliamentary  counsel  as  weU  as  revising 
banisters,  aid  will  materially  assist  soli- 
citors, overseers  and  others,  in  the  discharge 
of  their  duties  under  the  reform  acts. 

The  materials  are  arranged  alphabetically, 
and  the  index,  which  is  particularly  copious, 
furnishes  an  analysis  of  all  the  points 
included  in  the  volume.  We  strongly  re- 
commend it  to  those  who  are  engaged  in 
this  department  of  professional  practice. 


DEFECTIVE  METHOD  OF  LEGIS- 

LATING. 


TnxRB  seems  to  be  a  very  general  opinion, 
that  the  present  method  of  conducting  the 
business  of  Parliament  b  exceedingly  de- 


fective ;  and  amongst  other  suggested  im* 
provementa,  we  select  the  following  from  a 
paper  which  has  been  sent  us.  The  writer 
observes  upon  the  deplorable  confusion  and 
defectiveness  which  mark  our  legislative 
operations.  He  proposes  a  classification  or 
assortment  of  the  principal  subjects  which 
it  is  customary  for  parliament  to  be  occu- 
pied with,  and  that  permanent  Offices  be 
established,  in  connexion  with  the  two 
houses  of  parliament,  answering  to  the 
several  heads  or  divisions  of  business  that 
may  be  agreed  upon. 

These  heads  or  divisions,  will,  it  is  pre- 
sumed, be  as  follows  :  which  we  have  some- 
what altered  from  our  correspondent's  com* 
munication : 

1 .  The  constitution,  economy  and  privi- 
leges of  parliament. 

2.  The  public  revenue  and  expenditure  ^ 
currency  and  banking. 

3.  The  public  service — civil,  military, 
and  naval. 

4.  Agriculture,  trade,  and  manufactures. 

5.  Pauperism,  provident  institutions,  and 
public  charities. 

6.  Ecclesiastical  affairs  and  education. 

7.  Science,  literature,  the  arts,  &c. 

8.  Justice — civil  and  criminal. 

9.  Public  works,  internal  oiganization. 
economy,  and  police. 

10.  Foreign  possessions  and  colonics. 

11.  Private  bills  :  but  the  great  bulk  of 
this  description  of  business  should  be  alto- 
gether withdrawn  from  the  jurisdiction  of 
parliament. 

These  Offices  'should  be  constituted  to 
serve  as  vigilant  and  faithful  depositories  of 
all  facts  or  information,  bearing  on  the  sub- 
jects they  severally  respect ; — the  more  ex- 
press OT  immediate  business  of  each  office 
being  the  collecting  and  arranging  our  own 
enactments  or  regulations  proper  to  the 
office— together  with  the  corresponding 
laws  and  regulations  of  other  countries. 

An  indispensable  requisite  should  be, 
before  any  attempted  improvements, 
changes,  or  alterations  of  the  law  whatever, 
that  members,  making  such  attempts, 
should  previously  place  themselves  in  com- 
munication with  the  Office  to  whidi  tiic 
subject  taken  in  hand  by  them  appertains : 
— the  object  of  this  regulation  being, 
that  the  members  may  proceed  in  their 
various  legislative  projects,  thoroughly 
cognizant  of  the  state  of  the  law  as  ac- 
tusily  existing — possessing  a  perfect  know- 
ledge of  the  whole  circumstances  of  the 
case  which  they  regard  as  calling  for  their 
interference  ;  in  the  enjoyment  moreover  of 
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every  poseible  light  or  aid  that  is  derivable 
from  collateral  sources;  and  throughout 
having  at  command  that  professional  counsel 
and  co-operation,  the  necessity  for  which^ 
in  the  firaming  of  laws  for  an  entire  com- 
munity, must  be  admitted  by  all. 

This  method  of  proceeding  would  meet 
and  counteract  much  of  the  inconvenience 
arising  out  of  the  shifting  composition  of 
parliament :  it  would  dash  to  no  essential 
extent,  with  the  existing  habits,  and  free- 
agency,  of  members — which  it  is  natural  to 
suppose  are  highly  estimated ;  and,  further, 
in  idl  the  cases  in  which  the  membei^  feel 
their  post  to  be  a  responsible,  and  an 
onerous  one,  the  burthen  of  their  duties 
under  the  operation  of  this  plan  would 
become  incalculably  lightened. 


THE  LAW  OF  COSTS. 
No.  1. 


TaRoroHOUTthe  conduct  of  a  large  propor- 
tion of  causes,  no  consideration  is  of  greater 
importance  than  that  of  Costs.  This  must 
have  been  felt  by  every  practitioner,  previous 
to  the  promulgation  of  the  late  Rules  relative 
to  practice  and  pleading;  but  henceforth 
that  importance  will  be  greatly  increased. 
It  will  be  observed,  that  the  payment  of 
costs  is  perpetually  introduced  as  a  penalty 
on  the  non-compliance  with  rules  and  di- 
rections, which  previously  had  no  existence. 

Various  new  decisions  also  have  been  pro- 
nounced on  the  subject  of  Costs  in  matters 
to  which  the  New  Rules  do  not  strictly  refer. 
It  is  our  intention,  therefore,  to  present  to 
our  readers  a  series  of  articles  on  the  sub- 
ject of  Costs,  in  which  all  that  is  new  will 
be  embodied. 

The  subject  of  the  present  article  will  be 
the  effect  consequent  on  the  introduction  of 
a  variety  of  counts  or  pleas. 

On  examining  the  books,  it  will  be  found 
as  to  granting  costs,  where  some  issues 
have  been  found  in  favour  of  the  plaintifF, 
find  others  in  fevour  of  the  defendant,  the 
decisions  frequently  appear  to  be  irrecon- 
cileablc.  ITius,  in  Vivian  v.  Blake  and 
others,  1 1  East,  263,  which  was  an  action 
of  trespass  for  breaking  and  entering  the 
plaintiff*8  free  fishery  in  A.,  and  also  in  B., 
and  also  in  A.  and  B. :  there  were  several 
pleas.  The  first  plea  was.  not  guilty ;  and 
the  second,  that  the  said  free  fisheries  were 
part  of  a  navigable  harbour.  &c.,  common 
to  all  the  king's  subjects.  The  replication 
prescribed  for  a  free  fishery  in  the  said  place, ; 


in  right  of  the  pkuntiifs  manor.  The  de- 
fendant, in  his  rejoinder,  took  issue  on  the 
prescription.  There  the  Court  held,  on  a 
verdict  for  the  plaintiff  on  the  general  issue, 
and  for  the  defendant  on  the  prescription ; 
the  latter  going  to  the  whole  declaration, 
the  plaintiff  was  not  entitled  to  costs. 
Again,  in  Cross  v.  Johnson  and  others,  4  M. 
&R.290;  9B.&C.  613,S.C.,  which  was 
an  action  of  trespass,  quare  clausum  /regit. 
There  the  defendant  pleaded,  first,  not 
guilty ;  secondly,  a  right  of  common ;  and 
thirdly,  a  right  of  way.  The  plaintiff*,  in 
his  replication,  took  issue  on  the  plea  of  not 
guilty,  and  traversed  the  rights  of  common 
and  of  way,  and  new  assigned  to  the  second 
and  third  pleas,  that  the  defendant,  on  other 
occasions  and  for  other  purposes  than  those 
mentioned  in  the  special  pleas,  committed 
the  trespasses  complained  of.  In  the  rejoin- 
der, the  defendant  took  issue  upon  the  tra- 
verse of  the  right  of  common  and  right  of 
way,  and  withdrew  the  plea  of  not  guilty, 
so  fiur  as  it  related  to  the  trespasses  newly 
assigned,  and  suffered  judgment  by  default 
to  the  new  assignment.  At  the  trial,  liie 
issue  on  the  special  pleas  was  found  for  the 
defendant,  and  the  jury  assessed  the  plain- 
tiffs damages  on  the  new  assignment  at  51. : 
the  Court  afterwards  held>  that  the  defend- 
ant was  entitled  to  the  costs  of  the  trial. 

Those  cases ,  together  witii  others  apparently 
in  contravention  of  them,  were  reviewed  by 
the  Court  of  King's  Bench,  in  the  case  of 
The  Duke  of  Newcastle  v.  Green,  which  is 
not  reported,  but  which  was  decided  some 
years  since.  There  the  defendant  pleaded, 
first,  the  general  issue,  and  then  thirty-five 
special  pleas.  The  defendant,  at  the  trial, 
had  a  verdict  on  the  general  issue,  and  the 
Duke,  a  verdict  on  tlie  special  pleas.  When 
the  case  came  before  the  Court  it  was  con- 
tended that,  as  the  defendant  had  obtained 
a  verdict  on  a  plea  which  went  to  the  whole 
cause  of  action,  he  was  entitled  to  the  gene- 
ral costs  of  the  cause.  On  the  other  hand, 
it  was  submitted,  that  as  the  defendant  had 
compelled  the  duke  to  come  prepared  with 
witnesses  to  meet  evidence  in  support  of  the 
special  pleas,  and  he  had  not  succeeded 
upon  them,  the  duke  was  entitled  to  his 
costs  on  the  issues  found  for  him.  The 
Court  there  held,  that  the  duke  was  entitled 
to  the  costs  of  the  pleadings  on  those  issues, 
and  of  the  witnesses  in  support  of  them. 

This  last  mentioned  case  was  cited  by  Mr. 
Justice  Parke,  in  Hart  v.  Cuibush,  2  Dowl. 
Prac.  Cas.456.  There  the  action  was  brought 
for  a  libel,  and  the  defendant  pleaded  the 
general  issue,  with  several  pleaa  of  justifica- 
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tion.  At  the  trial,  the  jury  found  for  the  i 
defendant,  on  the  plea  of  the  general  issue,  | 
and  no  evidence  was  given  on  either  side 
with  respect  to  the  pleas  of  justification. 
There  Mr.  Justice  Parke  decided  that  the 
plaintiff  was  entitled  to  the  costs  of  the 
pleadings  and  witnesses  on  those  pleas ;  and 
his  lordship  observed,  "  the  plaintiff  would 
be  entitled  to  the  costs  of  the  issues 
found  for  him,  he  being  entitled  to  sign 
judgment  upon  them.  It  is  one  of  the  con- 
ditions on  which  a  party  is  allowed  to  plead 
double,  that  the  costs  of  the  special  pleas 
shall  be  in  the  discretion  of  the  Court  or 
Judge  at  nm  prius.  It  is  perfectly  fair  that 
the  plfidntiff  should  have  the  costs  of  those 
issues  which  are  found  for  him.  The  de- 
fendant puts  the  plaintiff  to  expense  by  his 
pleas  of  justification,  and  therefore  he  ought 
to  indemnify  the  plaintiff  for  all  the  costs 
which  he  incurs,  both  of  witnesses  and 
pleadings.  The  Master  of  course  proceeds 
according  to  the  pustea,  and  taxes  the  plain- 
tiff his  costs  on  the  issues  found  for  him ; 
and  the  practice  of  late  years  lias  been  to 
tax  him  not  only  the  costs  of  the  pleadings, 
but  of  the  witnesses." 

With  regard  to  taxing  the  plaintiff  the 
costs  of  the  witnesses  as  well  as  the  costs  of 
the  pleadings,  it  is  to  be  observed,  that  it  was 
decided,  in  the  case  of  Other  v.  Calvert,  8 
J.B.  Moore,  239 ;  1  Bing.  275,  S  C,  that 
where  costs  in  the  cause  are  adjudged  to  the 
defendant,  and  to  the  plaintiff  costs  on  the 
issues  found  for  him,  the  costs  of  the  issues, 
except  in  replevin,  indude  only  the  costs  of 
pleading.  Mr.  Justice  Parke,  however,  in 
that  case  observed,  "  that  he  had  considered 
the  matter  very  much,  and  thought,  that 
the  plaintiff  having  been  put  to  expence  by 
the  variety  of  pleas,  it  was  only  fair  that 
be  should  be  reimbursed  all  the  expenses  to 
which  he  had  been  put."  This,  he  said, 
was  the  principle  acted  upon  in  the  case  of 
the  Duke  of  Newcastle  v.  Green, 

From  these  two  decisions,  which  were 
recognized  obiter  by  Mr.  Justice  Patteson, 
in  a  similar  case  during  last  Trinity  Term, 
it  must  appear  exceedingly  important  to 
every  practitioner,  not  to  introduce  either  a 
greater  number  of  pleas,  or  counts,  than  are 
indispensably  necessary.  In  point  of  practice 
too,  since  those  decisions,  the  Judges  now, 
even  in  undefended  causes,  where  the  action 
is  on  a  bill  of  exchange  or  promissory  note, 
and  the  common  money  counts  are  intro- 
duced, and  the  defendant  has  pleaded  the 
general  issue,  and  the  bill  or  note  only  is 
put  in  evidence,  direct  a  verdict  to  be  en- 
tered for  the  defendant  on   the  common 


money  counts,  although  it  will  he 
bered,  that  thex9  is  a  special  exception  in 
5  Reg.  Gen.  H.  T.  4  W.  4,  (Pleading  Rules, 
Dowl.  Prac.  App.  p.  IC,)  iaftivour  of  thoee 
counts.  It  may  be  remarked,  however, 
that  if  the  plaint^  thinks  prc^r,  he  is  en- 
titled to  insist  on  giving  evidence  of  tbe 
consideration  of  tlie.bill  or  note,  in  order  to 
entitle  himself  tothe  coats  of  all  the  counts. 
This  was  the  opinion  of  Mr.  Justice  Parke, 
in  the  case  of  Hart  v.  Cutbttsh.  There  his 
Lordship  observed,  that  the  defendant  migbt 
have  insisted  on  proceeding  to  trial  on  the 
several  pleas  of  justificatipa*.  .So^  hj.  s^n- 
alogy,  the  plaintiff  would  be  entitled  to  give 
evidence  in  support  of  the  ccMnipoii  counts. 
In  most  cases,  however,  it  would  not  be 
wise  for  the  plaintiff  to  innst  on  proceeding 
on  those  counts,  as  the  costs  of  proving  the 
consideration  would  be  much  greater  than 
those  of  the  pleadings  on  the  common 
counts. 

In  all  the  instances  to  which  reference  ia 
here  made,  it  will  occur  that  set-off  and 
costs  must  be  made  under  §  74,  of  1  Reg. 
Gen.  H.  T.  2  W.  4.  The  words  of  this 
Rule  are,  "  that  no  costs  shall  be  allowed 
on  taxation  to  a  plaintiff,  upon  any  counts 
or  issues  upon  which  he  has  not  succeeded* 
and  the  costs  of  all  issues  found  for  the  de- 
fendant shall  be  deducted  from  the  plain- 
tiffs costs."  On  thia  rule  it  has  ^yeen  de- 
cided, in  Cox  V.  Thompson,  1  Dowl  Prac. 
Cas;  572,  and  Knight  v.  Brown,  lb.  730,. 
that  the  general  issue  pleaded  to  a  declara- 
tion, containing  several  counts,  tenders  a 
distinct  issue  on  each  count ;  the  defendantp 
therefore,  is  entitled  to  the  costs  of  the 
counts  found  for  hiin.  And  in  MUner  t, 
Graham  and  another,  Dowl.  Piac.  Cas.  422, 
it  was  determined  that,  under  tbe  abov^ 
rule,  the  defendant  is  entitled  to  the  coats 
of  all  issues  found  for  him,  althon^  tbtj 
exceed  the  costs  of  those  found  for  the 
plaintiff. 

Previous  to  this  decision  a  doobt  had 
arisen,  on  the  word  "  deduct,"  which  is 
found  in  the  Rule,  in  cases  where  the 
defendant  would  be  entitled  to  more  costs 
than  those  which  the  plaintiff  could  claim. 
In  the  last  cited  case,  there  were  several 
pleas  to  the  declaration,  and  all  of  them,  with 
the  exception  of  one,  were  found  for  the  de- 
fendant. On  tlie  one  found  fw  the  plaintiff, 
the  jury  gave  a  verdict  for  one  fiurthing 
damages,  and  the  Judge  certified  to  de- 
prive him  of  costs.  The  coats,  to  whidi 
the  defendant  was  entitled  of  course 
amounted  to  more  than  a  farthing,  and 
therefore^  it  would  be  impossible  to  follow 
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liteniDy  the  words  of  Uie  Rule,  and  "  de- 
duct" them  from  tiioee  of  the  plaintiff. 
The  spirit  of  the  Rule  certainly  was, 
that  the  defendant  should,  in  such  a  case, 
obtain  his  costs;  and  Mr.  Justice  Parke's 
decision  was  in  conformity  with  it.  His 
Lordship  said,  "  The  judges  have  considered 
that  Rule,  and  we  are  of  opinion  that  the 
object  of  it,  as  well  as  the  intention  is, 
that  the  defendant  should  be  allowed  his 
coats  on  all  issues  found  for  him." 


USAGES  OF  THE  PROFESSION. 


SOLICtTOaSflfF  IN  BAMKaUPTCT. 

n  the  Editor  of  the  Legul  Observer . 

A  corre^ndent  In  your  number  of  the  16th 
Aogust  inquires*  What  is  the  usage  in  the  pro- 
fession in  a  case  where  two  assignees  only  are 
appointed  of  a  bankrupt's  or  insolvent's  estate* 
mo  cannot  agree  upon  authorizing  one  soli- 
dtor  to  act  for  them  bothf  Accoraing  to  all 
my  experience*  Sir,  the  usage  is,  that  the  soli- 
citor who  is  retained. by  the  assignee  whote 
Heht  it  the  largest,  or  who  has  In  the  outset 
taken  the  most  actire  part  in  the  affairs  of  the 
bankrupt  or  iMolvent,  acts  for  both  assignees 
as  long  as  such  solicitor,  by  his  skill  and  con- 
duct, continues  to  give  sadsfactipn  to  the 
parties. 

Certainly  I  have  never  met  with  a  case  where 
the  assignees  have  called  in  their  respective 
iwlidtors  (in  case  they  happen  to  be  different 
persons)  upon  any  such  understanding  as  is 
mentioned  bv  jour  correspondent ;  and  1  can- 
not help  thinamg  that  such  a  course  of  practice 
would  ue  extremely  inconvenient  to  all  parties, 
as  well  as  prejudicial  to  the  estate,  as  it  must 
give  occasion  to  a  great  deal  of  correspondence 
between  the  two  solicitors,  and  waste  of  time 
in  attendances  upon  each  other;  and  either  the 
costs  must  be  tnereby  very  much  increased, 
or,  when  divided,  would  not  afford  that  fair 
remuneration  to  each  solicitor  which  he  would 
have  a  right  to  expect. 

Yon  are  aware.  Sir,  that  it  is  the  practice  in 
bankruptcy,  where  two  solicitors  are  prepared 
at  one  time  to  strike  a  docquet  against  the 
same  person,  for  such  two  solicitors  to  draw 
Uts  for  the  commission,  and  I  tlunk  this  mode 
would  be  preferable  in  such  a  case  as  your 
corresponoent  has  instanced,  to  that'of  having 
two  solicitors,  one  of  whom  is  to  conduct  the 
bnsiness,  but  without  liberty  to  take  a  step 
without  having  the  otiier  solicitor  at  his  elbow, 
although  the  acting-  solicitor  is  to  take  all  the 
responsibility  of  the  proceedings  and  only  half 
the  profits  for  his  pams. 

J.  B. 


aOUCITORSBIP  Iir   BAMKaUPTCr. 

To  the  Editor  nf  the  Legal  Observer. 

Sir, 
The  letter  contained  in  your  poblicaiion  of 
the  23d  instant  appears  to  me  by  no  means 
conclusive  on  the  subject  which  it  professes  to 
discuss,  and  to  be  in  fsxX  nothing  more  than 
the  crude  opinion  of  one  who  has  had  no  ex- 

eerience  in  the  matter  on  which  he  writes— 
is  argument  is  altogether  untenable,  because 
that  which  he  says  no  respectable  solicitor  will 
do,  is,  as  is  notorious,  an  every-day  practice 
in  agency  business,  where  the  town  solicitor 
acts,  though  certainly  not  "  under  the  under- 
handed direction"  of  the  countrj' solicitor,  and 
is  content  with  a  moiety  of  the  profits  to  which, 
if  properly  concerned,  he  would  be  entitied. 

I  trust,  therefore,  that  as  the  observation  of 
the  point  being  of  very  rare  occurrence,  shows 
that  the  parties  placed  in  such  a  situation  may 
feel  a  difficulty  in  deciding  how  to  act,  the 
experience  of  some  of  your  numerous  readers 
win  be  able  to  furnisn  a  more  satisfactory 
opinion  on  the  subject. 

K.  M. 


SELECTIONS 
FROM  CORRESPONDENCE. 
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IRRBGULiR  PRACTITIONERS  IV  BANARUPTGT. 

Sir,. 
In  yoiir  publication  of  the  list  of  bankrupts 
on  the  2()th  July  last,  1  find,  as  also  in  the  Qa- 
zette,  that  in  the  fiat  against  John  Jewel  Evans, 
an  auctioneer  is  the  person  referred  to,  inst^d 
of  a  solicitor.  I  have  made  inquiry,  and  find 
**  Jones  and  Co."  issued  the  fiat.  Who  these 
gentlemen  are  I  know  not  \  but  surely  when 
Lord  Brougham  is  reducing  the  profits  of  the 
profession  beyond  common  reason,  we  ought, 
not  to  encourage  unprofessional  men  in  prac- 
tice which  we  so  dearly  pay  for.  It  appears 
this  auctioneer  U  the  factotum  under  the  fiat; 
of  course  he  has  not  been  admitted  in  the 
Bankruptcy  Court,  which  even  a  solicitor  must 
be  before  he  can  practise  therein.  Fide  Third 
Rule  under  the  Court  of  Bankruptcy  Act. 

LxGULBitrs. 


WILLS. — ^LBGATXB.— ^WITNBSS. 

Sir, 

Under  the  title  ••  The  Property  Lawyer," 
in  your  Number  of  August  23,  1834,  you  have 
the  following: — *'  A  personal  bequest  to  a 
subscribing  witness  to  a  will  is  void,  even  if  an 
attestation  be  unnecessary,  as  in  the  case  of  a 
will  of  personal  estate.  Lees  v.  SummersgiU, 
17  Ves.  o08." 

I  have  an  opinion  of  Mr.  Bell's  now  before 
me,  in  which  he  says,  upon  a  case  submitted  to 
him,  "  As  the  will  is  only  of  personalty,  Ro- 
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belt  being  a  witness  does  not  deprive^  him  of 
any  legacy  he  would  otherwise  be  entitled  to 
under  it.  This  question  is  now  settled  by  a 
decision  in  the  rreroffative  Court,  about  tiic 
beginning  of  the  year  18*27,  as  I  was  informed 
at  the  time  by  Sir  Herbert  Jeuncr,  the  King's 
Advocate,  though  the  contrary  was  once  held ; 
17  Ves.jun.  6(»." 

A  Constant  Reader. 


WILLS. — LEGATEE. — WITNESS. 

In  the  case  of  Breii  v.  Breit,  3  Add.  210, 
(decided  since  that  of  Lees  v.  Summersgill)  it 
was  held  by  Sir  John  NichoU  that  the  stat.  25  G. 
2,  c.  6,  is  limited  to  wills  and  codicils  of  r<?fl/  es- 
tate, and  consequently  that  a  legacy  to  a  subscri- 
bing witness  to  a  mere  will  or  codicil  of  person- 
alty, is  a  good  legacy.  This  decision  was  after- 
wards affirmed  on  appeal  to  the  Delegates  (see 
3  Russ.  Ch.  C.  437,  note)  and  has  been  followed 
by  Sir  John  Leuch  in  Emanuel  v.  Constable,  3 
Russ.  Ch.  C.  436  ;  and  by  Sir  L,  Shadwell  in 
Foster  V.  Banbury ,  3  Sim.  40. 

Scrutator. 


SUPERIOR  COURTS. 


BEQUEST. 

The  codicil  is  not  void.  There  is  no  reason 
why  the  period  of  division  should  not  be  post* 
puned.  No  attempt  is  made  at  accumulation. 
The  children  take  vested  interests,  and  the  be- 
<|uest  might  have  been  so  worded  as  to  confine 
tlieir  interests  to  life  interests  in  the  fund  only. 
See  Tanner  v.  Francis,  2  Ding.  151 ;  2  Sim.  & 
Stu.  505;  Murray  s.Addenbrooke,  4  Russ.  407. 
In  Lacker  v.  Robinson  there  was  no  gift  but  in 
tlie  direction  to  pay  at  a  particular  period.  See 
yawdley  v.  Geddes,  1  R.  &  M.  203. 

B. 
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CUST08  BREVIUM  OFFICE.— COMMON  PLEAS. 

To  the  Editor  of  the  Legal  Observer. 

Sir, 
Permit  me  to  call  your  attention,  and  that 
of  the  legal  world,  to  the  circumstance  of  the 
above  office  bciug  closed  at  this  period,  al- 
though professing  to  be  open  from  eleven  to 
one  o'clock  dunug  the  vacation.  Attorneys 
are  thus  prevented  from  searching  for  retui'iis 
to  writs,  and  consequently  obliged  to  be  satis- 
fied with  the  imperfect  information  obtained 
from  other  sources,  and  that  not  always  to  be 
relied  upon.  By  inserting  this  in  your  next 
Number  you  will  oblige,  D.  T.  H. 


lor^  Ctiantrllor'if  Caurt. 

LEGACY  DUTY. 

A  legacy  y  directed  to  be  paid  free  from  a// 
taxes,  charges,  and  deductions  wkatsoecer, 
is  held  to  be  exempted  from  the  legacy  duiy. 

One  question  in  this  case  arose  on  the  words 
of  bequest  in  a  will,  by  which  the  testatrix  left 
to  the  plauitiff  a  legacy,  in  the  way  of  annuity 
or  rent  charge,  of  500/.,  issuing  out  of  certain 
lands  therein  described,  and  she  directed  it  to 
be  paid  "  free  from  all  taxes,  charges,  and  de- 
ductions whatsoever." 

The  Master  of  the  Rolls,  on  the  hearing 
before  him,  was  of  opinion  that  the  terms  of 
the  bequest  entitled  the  plaintiff  to  the  legaqf 
exempt  from  the  legacy  duty. 

Upon  appeal  to  the  Lord  Chancellor  from 
his  Honor's  decision,  it  was  contended  for  the 
executors,  that  they  were  entitled  to  deduct 
the  legacy  duty,  which  the  testatrix  would  ex- 
clude by  name  if  she  had  intended  her  bounty 
to  be  exempt  from  it.  llicy,  being  obliged  to 
pay  that  duty,  at  all  events,  thought  it  more 
reasonable  to  deduct  it  from  the  legacy  itself 
than  from  the  testatrix'  estate,  which  may  not 
be,  in  all  cases,  sufficient  to  the  discharge  of 
debts  and  other  legacies. 

It  was,  on  the  other  hand,  insisted  on 
for  the  legatee,  that  the  words  of  beqnest 
clearly  indicated  the  intention  of  the  testatrix 
that  this  legacy  should  be  paid  free  frum  the 
legacy  duty,  that  being  included  in  **  taxes, 
charges,  and  deductions."  The  executors  were, 
no  doubt,  bound  to  see  the  legacy  duty  paid, 
but  they  had  the  general  estate  to  resort  to. 

The  Lord  Chancellor  said  that  he  was  first 
of  opinion  that  the  words  of  bequest  were  too 
explicit  to  admit  of  a  doubt  that  the  legacy  was 
to  be  paid  exempt  from  the  duty  imposed  by 
tlie  statute.  Neither  the  executors  nor  the 
revenue  would  have  to  sustain  the  loss,  hut 
Uie  general  estate  of  the  testator.  His  Lord* 
ship  examined  some  of  the  cases  bearing  on 
the  question,  and  dismissed  the  appeal  with 
costs. 

Louch  V.  Peters,  at  Westminster,  E.T.,  1K3I. 


StoIU. 

TRUST  DEED. — PRACTICE. 

The  Court  will  dismiss,  as  recourse,  a  Ml,  as 
to  such  partM  thereof  as  are  n&i  supported 
by  prf*ofs. 

The  Court  will  refuse  to  esiabUsh  m  truss 
deed  for  the  benefit  qf  a  party,  wkm  ad- 
mits, by  his  own  agreement,  thai  his  eUim 
could  have  been  satisfied  without  tarrying 
the  deed  into  esecution. 

Mr.  Bickersteth  and  Mr.  Bethell  stated  that 
this  bill  was  filed  for  the  purpose  of  giving 
effect  to  a  trust  deed,  by  wliicb  the  real  and 
personal  estates  of  one  Thomas  Brown  ivtre 
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conveyed  to  tho  plaintUTs  Bcidamin  Coates  and 
J.  Carpentcrj  in  trust  to  sell,  and  with  the 
produce  tliereof  to  pay  the  debta  therein  spe< 
cifiedy  andy  among  others,  a  debt  of  290/., 
stated  to  be  due  to  the  plaintiff  Coates ;  and 
nfter  payment  of  the  specified  debts  and  all 
other  debts  of  Thomas  Brown,  upon  other 
trusts  mentioned  in  the  deed.  It  appeared 
from  the  evidence  read,  that  defendant  (Jooper 
having  entered  into  a  contract  for  the  purchase 
of  a  certain  estate  belonging  to  Thomas  Brown, 
which  was  subject  to  several  mortgages,  and 
having  notice  of  the  trust  deed  in  question, 
which  had  never  been  acted  upon,  applied  to 
tlie  plaintiff  Coates  for  his  concurrence  in 
the  convevance  of  the  estate.  Coates  admitted 
that  the  debt  due  from  Brown  to  him  did  not 
exceed  the  sum  of  250/.,  and  that  upon  pay- 
ment of  that  sum  he  would  be  ready  to  deliver 
up  the  deed  to  the  defendant  to  be  cancelled. 
Coates,  however,  subsequently  refused  either 
to  state  any  account  of  the  dcht  alleged  to  be 
actually  due  to  him,  or  to  deliver  up  the  deed, 
and  the  purchase  by  the  defendant  Cooper  was 
completed,  the  trust  deed  for  sale  being  treated 
as  a  nullity.  The  plaintiff  had  constantly 
refused  to  produce  the  deed ;  but  his  objection 
being  overruled,  it  appeared,  upon  the  pro- 
duction of  the  deed,  tnat  the  sum  alleged  to  be 
due  to  him  was  inserted  in  ink  of  a  different 
colour  and  hand  writing  from  that  of  the  rest 
of  the  instrument. 

AJr.  Pemf^rrton  and  Mr.  Stuart  appeared  for 
the  defendants. 

The  Mmier  of  the  Rollt, — ^This  suit  was  in- 
stituted for  the  purpose  of  having  carried  into 
execution  certain  indentures,  dated  in  March 
1S16,  and  for  another  purpose  altogether  dis- 
tinct, which  cannot  properly  be  joined  together 
in  the  same  suit,  and  In  respect  of  whicli  the 
plaintiff  himself,  feeling  the  impropriety  of 
uniting  the  two  claims,  filed  another  bill  in 
1824,  which  bill  was  afterwards  dismissed 
with  costs.  The  latter  object  of  that  bill  has 
not  been  attempted  to  be  supported  in  this 
cause,  and,  of  course,  that  part  of  the  bill  must 
be  dismissed  with  costs.  The  other  part  of 
the  suit  is  resisted  by  the  defendants,  on  the 
ground  that  these  deeds  were  in  fact  a  nul- 
lity, being  executed  under  such  circumstances 
as  that  tlwy  ought  not  to  be  enforced.  What 
those  circumstances  were  is  not  in  proof  in  the 
cause. ^  It  appeared  that  the  pluptiff  agreed 
to  deliver  up  these  deeds  to  be  cancelled, 
provided  a  certain  pa^^ment  were  made  to  him, 
and  this  agreement  is  to  be  considered  as  an 
admission  that  he  took  no  valid  interest  under 
those  deeds,  it  is  true  that  the  plaintiff  had 
not  the  benefit  which  he  expected  to  derive 
from  the  agreement  to  deliver  up  the  deeds, 
but  it  \vas  his  own  fault  that  he  had  not  such 
benefit.  Under  these  circumstances  the  bill 
must  be  whiOly  dismissed,  with  costs. 

€oate8v.  Cooper,  at  Westminster,  T.T.  1834. 


06TBN81DLB    OWNBB6HIP.— NOTJCB    TO    PUR- 
CHASERS. 

Thi  oitentibU  owner  of  property  mortgage* 
it  for  securing  payment  of  his  oten  debt  to 
a  person  tefo  Anew  the  real  ownership  to 
be  in  another :  Heid,  that  the  mortgagee  at^d 
his  assignee^  who  was  also  cognizant  of  the 
real  ownership,  are  not  entitled  to  the  pro» 
perty  against  the  real  owner, 

Mr.  Bickersteth,  Mr.  Pemberton,  and  Mr. 
Rogers,  were  counsel  for  the  plaintiff  in  this 
case.  The  bill  was  filed  for  the  purpose  of 
obtaining  an  account  and  payment  of  the  pro- 
fits of  a  patent  invention  for  a  machine,  called 
thd  Thermaphore,  of  a  peculiar  nature,  for 
warming  water  used  in  baths.  The  bill  also 
prayed  that  the  defendants  might  in  future  be 
restrained  from  making  use  of  the  invention 
for  their  own  profit. 

It  appeared   from    the    pleadings  and  the 

E roofs,  that  the  patent  for  the  machine  had 
een  obtained  by  the  defendant  Suworkrop 
the  younger,  in  the  year  1825,  and  that  he  after- 
wards assigned  all  his  interest  in  it  to  a  builder, 
of  the  name  of  Mahony,  in  security  for  a  debt 
of  1,900/.  due  to  the  latter  for  work  and  la- 
bour; and  that  Mahony,  in  August  1831,  as- 
signed his  interest  in  the  security  to  the  plain- 
tiff, who  thereupon  gave  notice  to  the  Messrs. 
Suworkrop  of  the  tiUe  he  had  thus  acquired. 

Mr.  Rdife  and  Mr.  Girdlestone,  junior,  were 
for  the  defendants.  The  defence  set  up  for 
the  defendant  John  Bruhn  Suworkrop,  the 
father,  was,  that  although  his  son,  John  Hil- 
lary Suworkrop  was  the  ostensible  proprietor 
of  the  invention,  the  patent  having  from  mo- 
tives of  convenience  been  taken  out  in  the  son's 
name,  yet,  in  point  of  fact,  the  beneficial  owner- 
ship belongea  to  him,  the  fother,  inasmuch  as 
he  had  advanced  the  capital  as  well  for  the 
purchase  of  the  patent  as  for  carrying  on  the 
concern,  and  that  the  plaintiff  and  Mahony 
were  fully  cognizant  of  tnat  fact. 

In  support  of  this  defence  the  evidence  of 
H.  Suwbrkrop,  the  son,  was  tendered,  and  an 
objection  taken  to  it  on  the  ground  that  being 
a  defendant  he  had  an  interest  with  respect  to 
costs ;  which  having  been  overruled,  his  depo- 
sition was  read,  and  bore  out  the  defence  set 
up  by  his  father. 

The  Master  of  the  RoUs.^Af  a  person  who 
is  really  the  beneficial  owner  of  property,  per^ 
mits  another  to  deal  with  that  property  as  if  he 
were  the  true  owner,  to  use  his  name  as  the 
owner,  and  to  acquire  credit  thereby,  such  a 
person  cannot  afterwards  be  heard  to  dispute 
or  disprove  the  title  of  those  who  claim  under 
the  individual  thus  aUowed  to  assume  the  le^al 
and  apparent  ownership,  unless  the  parties 
setting  up  the  claim  were  aware  at  the  time 
how  the  fact  stood,  and  knew  that  the  person 
with  whom  they  dealt  was  not  the  true  owner 
of  the  property.  If  they  have  that  knowledge, 
they  are  not  deceived,  and  it  cannot  be  repre- 
sented that  they  gave  credit  tu  the  ostensible 
possession  of  the  property:  now  if  the  evidence 
of  John  Hillary  Suworkrop,  the  son,  is  to  be 
[believed,    that  was  the  ruct  in  the  present 
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ipitaaee.  The  plaintiff  knew  well  that  the  ion 
had  no  ri^ht  whatever  to  moitpige  or  pledfi^ 
this  property  to  him  aa  a  secunty  for  his  own 
debt,  for  at  the  time  he  received  his  assign- 
ment from  Mahony,  it  is  upon  the  evidence 
clear  that  the  plaintiff  well  knew  that  Suwork- 
rop,  the  son.  had  no  title,  and  that  Mahony 
also  tvas  perfectly  aware  that  the  property  iu 
this  invention  belonged  to  Suworkrop,  the 
father.  I  have  no  doubt  that  the  evidence  of 
Snworkrop,  the  son,  is  true ;  it  is  impossible 
for  me  to  give  relief  upon  the  present  bill, 
which  must  therefore  lie  dismisseo ;  but  hav- 
ing regard  fur  the  indiscretion  of  Mr.  Suwork- 
rop,  the  father,  in  allowing  his  son's  name  to 
appear  to  t^  world  as  the  ostensible  otvner 
and  manager  of  this  concern,  I  shall  direct  the 
dismissal  to  be  Without  costs. 

H\wtmar»h  v.  SuiterAropf  at  Westminster, 
Easter  Term,  1834. 


Hiiig'K  ISenc^. 
[Before  the  four  Judges.] 

8STTLSMBMT    BT     TBNBMK1CT. — OCCUrATIOW. 

•— eUBATB. 

ji  cyrmte  gmlm  u  eetttetnent  hjf  mifiing' 
Jtfrtp  duyt  on  the  rectory^  the  duiiee  vf 
ufhich  he  per/or mt. 

In  October,  1818,  the  pauper's  father  en- 
tered  into  an  agreement  with  the  rector  to 
officiate  a«  curate  for  him  $  he  was  to  receive 
4^80  a  year,  and  the  recto -y  to  reside  in  free 
of  rent  and  taxes.  He  Wiit  to  reside  in  the 
rectory  the  week  after  Christmas  181 S,  and 
was  duly  licensed  by  the  bishop  to  be  curate, 
2d  February,  1819.  He  resided  more  than 
forty  days  afterwards.  The  rectory  was  worth 
£\6  a  year. 

BamewuU, — ^The  father  gained  a  settlement. 
(2  Nol.  4.)  Here  he  paid  rent  by  his  services. 
It  will  be  said  he  took  no  interest  by  reason  of 
bl  Oeo.  3,  c.  99.  He  could  only  be  removed 
by  application  to  the  bishop,  or  three  months' 
notice. 

7%«f(f tfr.«— He  could  not  gain  a  settlement 
unless  he  was  in  the  character  of  tenant.  His 
interest  was  very  different  (57  Geo.  3,  c.  99, 
§  64,  32  {  R.  V.  Lehenheath,  1  B.  &  G.  634.) 

PnrAe,  J.— Who  is  the  occupier  ? 

Theeiger, — ^He  is,  but  not  as  tenant.  The 
tenement  was  merely  assigned  for  the  more 
effectual  performance  of  his  duties.  R,  v. 
Minsier,  3  M.  &  S.  276. 

Purke^  J.-^There  he  might  have  been  con- 
•idered  as  not  beim^  the  occupier. 

nunten,  J. — ^There  certainly  are  cases 
where  a  person  has  been  held  to  gain  a  settle- 
ment, although  not  in  the  clutfBCter  of  tenant, 
as  where  a  person  comes  into  possession  as  a 
purchaser. 

7%tf«f>fr.— There  he  is  tenant  at  will,  and 
cannot  be  removed  without  a  demand  of  pos- 
session.   R,  V.  Kelitein,  6  M.  &  S.  136. 

Parke,  J.— The  residence  is  independent  of 
the  rector ;  he  cannot  be  considered  as  tenant 
of  die  rector.    He  has  a  possession  of  his 


own.  He  has  an  interest  ther^.  This  is  si 
case  in  which  it  is  laid  down,  that  1m  must 
have  an  interest  *'  as  tenant  or  occupier." 

Den  than,  C.  J. — ^Thts  head,  of  settlement 
has  arisen  from  the  13  &  14  0. 2.  I  hare  lon^ 
been  of  opinion,  that  if  anv  person  comeft  to 
settle  on  a  tenement  above  the  value  of  lOL  a 
year,  he  gains  a  settlement.  Gan  it  possibly 
be  said  here,  that  he  came  to  settle  on  a  tencs- 
ment  under  10/.  a  year  ?  The  word  *'  tenaot  ** 
is  not  necessary,  for  that  word  is  not  found  ia 
the  statute.  It  is  certainly  necessary  to  shew 
that  it  is  an  independent  occupation,  and  not 
in  the  character  of  a  servant.  The  cases  that 
have  gone  most  on  the  question  of  rentisig^ 
appear  to  have  done  so  for  that  purpose. 

Parhe,  J. — I  am  by  no  means  satisfied  Aai 
the  curate  was  not  tenant  to  the  rector.  AU 
that  is  necessary  to  gain  such  a  settlement  is» 
that  he  must  come  to  reside,  not  as  a  servant 
but  as  having  some  interest  of  his  own. 

Taunton,  J. — Under  the  certificate  act,  it  Is 
confined  to  cases  of  a  party  coming  to  '*  take  a 
lease  of  a  tenement;''  but  this  «ettlement  is 
claimed  bv  a  party  under  13  &  14  G.  2,  aad 
undoubtedly  in  conseauence  of  the  occupatioa 
of  a  tenement  of  this  kind  being  generally 
formed  on  a  renting,  it  has  been  called  the 
t«ettlement  by  renting  a  tenement.  But  it  is 
not  necessary  that  there  should  be  a  contract 
to  rent,  or  that  the  party  should  be  in  the 
character  of  a  tenant.  It  is  sufficient,  if  he 
comes  to  settle  in  a  tenement  of  the  value  of 
10/.  Here  the  possession  was  absolute  and  in- 
dependent. It  might  perhaps  have  .been  de- 
feasible on  the  bisnon's  recalling  the  license, 
o^  by  notice,  but  dunng  the  time  fe#  wis  ia 
occupation  it  was  absolute. 

Patteson,  J. — I  am  entirely  of  the  sane 
opinion.  It  seems  to  me,  that  it  is  coming  tSL 
settle,  unless  one  can  shew  that  it  was  the  oc- 
cupation of  a  master.  Here  I  do  not  see  any 
thing  at  all  analogous  to. the  case  «if  msater 
and  servant. 

Order  confirmed. — R,  v.  St,  Mary,  Newing^ 
ton,  E.T.  1834.    K.  B.F.J. 


COUBT  OP  RBQCB8T8  ACT. — 8UOOB8TIOV. — 

DBBT. 

^  plaintiff  will  not  be  deprived  q^  hie  coeie 
under  the  Ide  offFight  Court  o/Repteote 
Act,  in  an  action  efteaeie^  tthere  a  rereBei 
ttae  found  with  one  farthing  damagee. 

Ganse  was  shewn  in  this  case  against  a  nde 
nid  for  enterinf^  a  suggestion  on  the  roll  to 
deprive  the  plaintiff  of  costs,  on  the  ground 
that  the  debt,  for  which  the  {daintiff  rad  ob- 
tained a  verdict,  was  recoverable  under  tba 
Gourt  of  Requests  Act  of  the  Isle  of  Wight 
(46  G.  3,  c.  66).  It  appeared  that  this  was  aa 
action  of  waste,  and  was  tried  at  the  last  Win- 
chester assizes,  when  a  verdict  was  faand  for 
the  plaintiff,  with  one  farthing  damarea.  Hie 
question  was,  whether  an  action   for  waste 

Jcaine  within  the  meaning  of  the  act  on  nHiich 
this  motion  was  founded.    It  evidently  did 
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noC  The  terms  of  tiie  preamble  are  these: 
"  Whereas  the  Isle  of  Wight  has  lately  become 
▼ery  populous  and  the  trade  thereof  much  in- 
ereasedy  and  the  several  parishes,  townships 
and  places  within  the  same  are  much  connected 
in  trade  and  business,  and  whereas  many  per- 
sons wi^n  the  siud  island  often  contract  imuii 
iMtw,  and  although  able,  refuse  to  pay  the 
same,  presuming  on  the  discouragement  which 
creditors  lie  under  from  the  expenses  they  are 
unavoidablv  put  to,  and  the  delays  they  meet 
with,  in  suing  for  such  de6u  in  Courts  of  Law, 
and  whereas  it  would  tend  to  promote  industry 
and  support  useful  credit  if  an  easy  and  speedy 
method  was  established  for  the  reco?eiV  of 
small  4ebt8  within  the  said  island ;"  ana  it 
proceeds  then  to  direct  the  appointment  of 
certain  commissioners  for  the  trial  of  '*  all 
causes  for  the  recovery  of  imnii  tieOu,"  By 
sec.  II,  it  provides,  **  that  it  shall  and  may  be 
lawful  to  and  for  the  suid  commissioners,  and 
they  are  hereliy  authorised  and  empowered,  to 
decide  and  determine  aU  disputes  and  differ- 
ences between  party  and  party  for  any  sum  not 
exceeding  ^ve  pounds  in  all  actions  or  causes 
of  debt,  whether  such  debt  shall  arise  from  any 
bond,  bill,  or  specialty  for  payment  of  money 
only,  or  any  promissory  note,  or  inland  bill  of 
exchange,  or  for  rent  upon  leases,  articles, 
minutes,  and  all  causes  of  uuumpsii,  ifttimfd 
cvmpHtm9§ei,  and  in  all  causes  or  actions  of 
trover  and  conversion,  and  in  all  causes  and 
returns  founded  on  a  yvrm/r/m  meruit,  and  in 
all  causes  or  actions  of  trespaits  or  detinue  for 
goods  and  chattels  taken  or  detained."  It  also 
provides,  '*  thut  if  any  action  or  suit  for  siny 
iir6i  recoverable  by  virtue  of  this  act  in  the  said 
Court  of  Requests  shall  be  commenced  in  any 
other  Court  whatsoever,  or  elsewhere  than  in 
the  said  Court  of  Requests  (save  and  except 
the  Court  of  tiie  Corporation  of  Newport,  and 
the  Court  called  the  Knighton  Court),,  then 
and  in  every  such  case,  the  plaintiflf  or  plaintiffs 
in  such  action  or  suit  shall  not  by  reason  of  a 
verdict  for  him,  her,  or  them,  or  otherwise, 
have  or  be  entitled  to  any  costs  whatsoever." 
It  must  be  clear,  from  the  language  of  the  act, 
that  debts  or  liquidated  demands  are  those 
over  which  the  commissioners  have  jurisdic- 
tion, and  not  unliquidated  demands.  The  ac- 
tion of  waste  was  only  applicable  to  nnlioui^ 
dated  demands,  and  consequently  not  within 
the  act. 

In  support  of  the  rule  it  was  contended,  that 
although  the  word  "debt"  was  used  in  the 
act,  it  was  clear  it  must  mean  the  "sum" 
which  was  to  be  recovered,  although  the  form 
of  action  might  be  for  damages.  The  intention 
of  the  legislature  would  be  frustrated  if  this 
were  notlield  to  be  the  meaning  of  the  word. 

Tmmiwt,  J.,  was  of  opimon  diat  the  object 
of  the  act  of  narliament  was,  as  stated  in  the 
preamble,  "  for  the  recovenr  of  small  debts.*' 
The  first  section  directed  the  appointment  of 
commissioners  for  the  recovery  of  small  debts. 
But  in  the  present  case  the  chum  of  the  plain- 
tiff' was  nothing  in  the  nature  of  a  debt,  for  it 
is  an  action  for  waste  against  the  tenant. 
There  is  notlung  in  this  case  for  which  he 


could  have  held  the  defendant  to  bail.  It  is 
for  unliijuidated  damages.  This  case  does  not 
come  within  the  act  of  parliament.  Now  the 
only  word  under  which  it  might  be  supposed 
that  the  commissioners  would  have  jurisdic- 
tion, was  the  word  '*  auumpnt**  in  sec.  11. 
But  that  clearly  meant  indebiiuiuM  auumpiii, 
and  implied,  therefore,  a  liquidated  money  de- 
mand, and  not  a  claim  for  danrages.  The 
action  of  waste  therefore,  it  is  evident,  did  not 
come  within  that  clause.  Then  sec.  40,  Uie 
clause  which  provided  the  penalty,  was  only  co- 
extensive with  the  other  clauses  i  and  therefore 
the  Court  had  no  power  to  direct  the  entry  of 
a  suggestion  to  deprive  the  plaintiff*  of  his  costs. 
This  rule  must  therefore  be  dischaiged,  with 
costs. 

Rule  discharged,  ivith  cot/U^r^fFliiit  t.  Mnw, 
E.T.  1834.    K.B.  P.C. 


SBTTING  OFP  lUDGMKirV8.^— ATTORVBT'S  LIBK. 

The  Ctmri  will  noi  olUtwjudgmenit  go  be  set 
offttgainti  each  other,  to  the  pr^'udict  of 
the  attvri^e^^i  lieM, 

This  was  a  motion  for  a  rule  to  shew  cause 
why  the  judgment  recovered  by  the  plaintiff*, 
in  the  former  of  these  cases,  should  not  be 
set  off*  against  the  judgment  recovered  by  the 
defendant  in  the  latter.  In  the  former  an  ac- 
tion had  been  brought  by  a  father  against  a 
farmer,  for  not  teaching  his  son.  who  had  been 
apprenticed  to  the  defendant,  his  business  ;• 
and  the  hitter  an  action  by  the  farmer  agunst 
the  father,  for  the  negligence  of  his  son  in 
driving.  The  causes  were  both  referred  to  an 
arbitrator,  who  directed  that  judgment  for  a 
certain  sum  should  be  entered  up  for  the 
plaintiff*  in  each  action.  The  object  of  the 
present  application  was  to  set  off*  the  two  judg^ 
ments  agamst  each  other,  without  regard  to 
the  attorney's  lien.  This  application  was  not 
made  in  ignorance  of  the  nue  of  Hilary  term, 
2  W.  4,  on  the  point;  but  it. was  submitted* 
that  as  both  judgments  arose  out  of  one  award, 
it  might  be  an  exception  to  the  rule. 

PatteiOM,  J.  said  he  could  not,  except  on 
the  condition  of  satisfying  the  attorney's  lien, 
allow  thejudgmenlB  to  be  set  off*  against  each 
other.  The  93d  sec.  of  1  Rc^.  Gen.  H.  T. 
2  W.  4,  expressly  ordered  that  "  no  set  off  of 
damms  or  costs  between  parties  shall  be  aU 
lowed  to  the  prejudice  of  the  attorney's  lien 
for  costs,  in  the  particular  suit  in  which  the 
set  off  is  sought." 

Rule  granted  on  these  terms.— -£)of»###  v. 
Helper ;  Helper  v.  Domett,  E,  T.  1834.  K, 
B.  P.  C. 


Monen  op  bail. -«  btatbmbitt  op 

RB8IDBIICB. 

ft  ii  onlp  neeeuttrp  to  give  one  ^tke  reii^ 
deuces  o/e  bail,  if  he  has  hmi  two  eotem^ 
pof9neouily  for  the  Imt  iis  months. 

Bail  was  opposed  in  this  ease,  on  the  ground 
that  he  had  two  residences,  one  in  London, 
and  the  other  in  Kent,  and  only  one  of  then. 
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namelXf  the  oae  in  Kent«  siveQ  in  the  notice  of 
bail.  The  second  rule  ofTrinity  term,  1 W.  4, 
required  the  notice  to  state  "the  street  or 
place,  and  nuuil>er  (if  any)  where  each  of  the 
bail  resides,  and  all  the  streets  or  places  and 
numbers  (if  any)  in  which  each  of  them  has 
been  resident  at  any  time  mthin  thef  last  six 
months."  The  statement  of  one  of  the  places 
of  his  residence  could  not  be  considerea  as  a 
sufljcient  compliance  with  the  rule. 

In  support  of  the  bail  it  was  contended,  that 
if  a  bail  had  two  places  of  residence,  it  is  only 
necessary  to  state  one  in  the  notice. 

pftiieson,  J.  thought  that  the  object  of  the 
rule  was  to  trace  the  party  for  six  months  in 
one  residence.  He  was  therefore  of  opinion, 
that  the  notice  was  sufficient. 

Bail  allowed  to  pass. — FariCMcue^i  bail^  £.  T. 
1834.    K.B.P.C. 


LANDLORD  AND  TENANT.  —  PROVISIONS 
UNDER  THE  1  GEO.  4,  C.  87>  8.  1. 

1/  a  IfinfUord  mghei  to  avail  him§rl/  of  the 
provisions  of  the  1  Geo.  4,  c.  87»  <•  1»  he 
must  come  promptly. 

This  was  a  motion  on  the  part  of  the  landlord, 
who  was  the  lessor  of  the  plaintiff,  for  a  rule 
to  shew  cause  why  the  tenant  in  possession 
should  not  enter  into  the  undertakings  and  re- 
co^msauce  required  by  the  1  Geo.  4,  c.  87. 
8.  I,  when  the  tenant  holds  under  a  lease,  and 
which  has  expired.  The  affidavit  on  which 
this  motion  was  founded,  stated  that  the  land- 
lord had  permitted  the  tenant  to  remain  in 
possession  for  a  year  after  the  lease  had  ex- 
pired, without  proceeding  in  any  way  to  re- 
cover the  premises. 

Patteson,  J.  thought,  that  as  a  tenancy  from 
year  to  year  had  been  created,  this  case  did 
not  come  within  the  meaning  of  the  statute. 

Rule  refused.— Z>tftf  d.  Thomas  v.  Feid,  E.  T. 
1834.    K.  B.  P.C. 


NOTES  OF  THE  WEEK. 


THE  KING  8  8PBBCB  OK  LAW  BE70BM. 

We  extract  from  the  King's  Speech  on 
proroguing  the  last  session  of  Parliament, 
the  following  pafisages  relating  to  Law  Re- 
form; from  which  it  will  appear  that  his 
Majesty's  legal  advisers  have  dwelt  en- 
tirely on  the  Poor  Law  Amendment  and  the 
Central  Criminal  Court,  as  the  great  mea- 
sures of  Law  Reform  effected  during  the 
present  year. 

"  I  have  not  failed  to  observe  with  ap- 
probation, that  you  have  directed  your  at- 
tention to  those  domestic  questions  which 


more  immediately  aflfbct  the  general  wd&i^ 
of  the  community,  and  I  have  had  much 
satisfaction  in  sanctioning  your  wise  and 
benevolent  intentions  by  giving  my  assent 
to  the  Act  for  the  Amendment  and  better 
Administration  of  the  Laws  relating  to  the 
Poor  in  England  and  Wales.  It  will  be  my 
duty  to  provide  that  the  autiiority  necessar- 
ily vested  in  Commissioners  nominated  by 
the  Crown,  be  exercised  with  temperance 
and  caution ;  and  I  entertain  a  confident 
expectation  that  its  prudent  and  judicious 
application,  as  well  as  the  discreet  enforce- 
ment of  the  other  provisions  of  the*  Act, 
will,  by  degrees,  remedy  the  evils  which  sX 
present  prevail ;  and  whilst  they  elevate  the 
character,  will  increase  the  comforts,  and 
improve  the  condition  of  my  people. 

**  The  Amendment  of  the  Law  is  one  of 
your  first  and  most  important  duties  ;  and  I 
rejoice  to  perceive  that  it  has  occupied  aa 
much  of  your  attention.  The  establish- 
ment of  a  Central  Court  for  the  Trial  of 
Offences  in  the  metroj^olis  and  its  neigh- 
bourhood, will  I  trust  improve  the  adminis- 
tration of  justice  within  the  populous  sphere 
of  its  jurisdiction,  and  afford  a  useful  ex- 
ample to  every  other  part  of  the  kingdom. 

"  To  the  important  subjects  of  our  Juris- 
prudence and  our  Municipal  Corporations, 
your  attention  will  naturally  be  directed 
early  in  the  next  session.  You  may  always 
rest  assured  of  my  disposition  to  co-opeiate 
with  you  in  such  useful  reformations." 

It  thus  appears  that  tlie  work  of  improv- 
ing our- municipal  corporations  and  our  sys- 
tem of  Jurisprudence  in  general  will  be 
commenced  early  in  the  next  session.  The 
Law  of  Debtor  and  Creditor,  including  that 
of  Arrest,-^  the  Law  of  Wills-^and  that  of 
Copyholds,  we  presume,  will  be  first  brought 
forward.  We  shall  be  on  the  watch  in  due 
season  for  these  and  other  measures. 


CHANCBRT  RBFOBM. 

The  Lord  Chancellor,  at  the  close  ol  the 
last  session,  again  renewed  his  plan  of  sepa- 
rating the  political  and  judicial  functions  of 
his  high  office,  and  constituting  a  Court  of 
Equity  Appeal.  A  simihir  Bill  was  propos- 
ed on  the  eve  of  the  session  of  last  year, 
but  remained  unnoticed  until  the  otbor  day. 


FRENCH   ADVOCATBS. 


Mr.  Philip  Dupin  was  on  the  14th  elected 
Batonnier  of  the  order  of  Avocatw  of  Ftam, 
the  numbers  being,  for  M.  Dupin  108  votes. 
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for  M.  Mau^o  107.  M.  Par(]uin,  the  late 
Baionnier,  addressed  the  meeting  in  a  very 
eloquent  speech,  congratiilating  has  brethren 
on  the  choice  they  had  made. 


TRIBUNAL  OF  COtf  MBBCB  AT  PARIS. 

The  President  of  the  TTrlbunal  of  Com- 
merce, the  sittings  of  which  are  held  at  the 
Bourse,  has  been  under  the  necessity,  with 
the  sanction  of  tlie  Prefct  of  Uie  Seine,  of 
expeUing  from  the  galleries  leading  to  the 
Court  and  the  law  offices,  the  ladies  who 
were  in  the  habit  of.  frequenting  them  for 
the  convenience  of  gambling  in  the  funds. 


«*^ 


ANSWERS  TO  QUERIES. 


lLt0»  irf  9f0pftt|^  anlr  Canbr|Nnirtnj||. 

DOWER.      P.  ?23. 

^  Clerioos"  appears  to  have  mistaken  that 
part  of  the  6th  seetion  of  the  Dower  Act, 
wkich  eaactii  that  a  widow  shall  not  be  entitled 
io  dower  out  of  any  land  of  her  husband, 
**  when  by  any  deed  executed  by  him  it  shall 
bet  declared  that  liis  widow  shall  not  be  en- 
titled to  dower  out  of  saeh  land  ;^  for  it 
cleaily  can  only  am>iy  to  a  case  where  a  hus- 
band Is  desirous  ot  barring  his  wife's  dower 
withmtt  distvrhin^  or  alienatinf^  his  estates, 
and  ezecntes  an  lastminent  for  that  titie  pur- 
pose,  and  cootainin^  merely  a  declaration  to 
that  effect ;  inasmuch  as  by  the  4th  section  of 
the  said  act  it  is  enacted,  "  thut  no  widow  shall 
be  entitled  to  dower  out  of  any  lauds  which 
shall  haye  been  absolutely  disposed  of  bv  her 
husband  in  his  lifetime,  or  by  his  wilL"  There- 
fore I  apprehend  that  the  husbaDd  alone,  in 
the  case  put,  by  merely  coavcylng  absolutely 
to  the  purchaser,  will,  by  virtue  of  this  section, 
and  without  the  conveyaivce  cbntaiuing  any 
declaration  to  that  effect,  effectually  defeat  his 
wife's  right  to  dowei*  in  the  premises  so  con- 
veyed. D.  B. 


POWER  OF  APPOINTMENT.      P.  224. 

jt,  D.  appears  to  take  the  messuage  and 
lands  under  a  common  law  use.  Immediately 
on  the  execution  of  the  convevance,  the  es- 
tates to  j4.  B.  coalesced;  and  tlie  use  to  him 
for  life  having  determined,  the  legal  estate 
became  vested  in  C,  />.,  whose  interposition 
Evidently  precluded  the  wife  from  her  dower. 
The  power  of  appointment,  therefore,  dannot 
be  exercised,  a.  B.,  nevertheless,  by  lease 
and  release,  in  coniuncticn  with  the  trustee, 
might  cQuvey  a  good  estate  of  inheritance  to  a 
purchaser.    Sugd.  5th  ed.  p.  91. 

Y.  N.  N. 


executor's  debt.     PP.  176,  229,  240. 

If  I  mistake  not,  "  Legalis  "  is  too  general 
in  stating,  "  whether  an  executor  acts  or  not, 
he  is  released  from  any  debt  due  to  the  tes- 
tator ;"  referring  to  the  2d  vol.  of  Black,  p. 
512 ;  because  equity  will  preserve  the  debt  m 
favor  of  creditors  and  legatees,  in  case  he 
proves ;  and  1  submit,  if  he  does  not  prove  he 
IS  not  released,  because  the  probate  is  the 
evidence  of  his  appointment  j  Pennetf  v.  Pen- 
ney,  8  N.  R.  335 ;  and  an  executor  is  not  en- 
titled to  the  personal  estate  till  he  has  proved 
and  taken  on  himself  the  execution  of  the 
will  5  Blondeli  v.  Paunel,  Fincji.  88 ;  Vin. 
Ab.  Exec.  A.  a  14  {  and  it  is  on  the  principle 
of  his  so  becoming  entitled,  and  that  he  can^ 
not  sue  himself,  that  the  law  works  an  extin- 
guishmeut.  If,  however,  the  estate  is  fully  ad- 
ministered,  the  residue,  of  course  including 
the  executor's  debt,  remains  in  the  hands  of 
the  executors,  not  as  assets  of  the  testator, 
but  as  part  of  the  trust  estate,  and  is  recover- 
able as  such.  Byrch'dt  v.  Bradford,  6  Mad. 
235.  Permit  me,  with  respect  to  the  answer 
of  J.  H.  E  ,  to  add,  that  the  proving  this  triil 
would  be  an  acceptance  o/t/te  trust,  MucAiow 
V.  Fuiler^  Jacob,  1^8,  confirmed  in  Styles  v, 
Guy,  7  L.  O.  237.  B.  H. 


wife's  property,    pp.  176,  223. 

Permit  me  to  refer  J.  M.  C.  to  a  case  of 
Dor  me  v.  Hurt,  at  the  Rolls,  Mich.  Term, 
1831,  as  an  authority  that  the  husband 
can  effectually  dispose  of  his  wife's  lease- 
holds; and  to  Perdew  v.  Jackson,  1  Russ.  1, 
where  the  Master  of  the  Rolls  said,  "  It  is 
vain  to  ttdk  of  the  husband's  assignment  Cof 
ehoses  in  action)  as  being  a  constructive  re« 
duction  into  possession."  I  suppose  thi^  is 
what  J.  M.  C.  means,  because  if  he  meant  an 
dctnut  reduction,  there  <  can  be  no  question 
about  it.  A.  Y. 


MUSDAMO. — separation. — NECESSARIES. 

PP.  176,  240» 

Your  correspondent  J.  H.  E.  oppears  to  me 
unaware  of  the  recent  important  case  offFest^ 
mettth  y.  ffestmeath,  1  Dow,  (new  ser.)  519. 
Mr.Chitty,  referring  to  this,  remarks,  "When 
once  tihe  contract  ofmarriage  has  been  solemn- 
ized, it  is  not  legally  eompetent  to  either  party 
to  bind  themselves  by  a  deed  of  separation. 
No  legal  separation  can  take  place  except  by 
act  of  pariiament ;  for  though  it  has  frequentlV 
been  decided  otherwise  at  law,  it  is  now  settled 
by  a  dedston  of  the  House  of  Lords,  that  any 
deed  of  separation,  except  so  far  perhaps  as  it 
may  provide  for  children,  is  invalid,  ana  may  be 
set  aside  or  treated  as  void,**  I  General  Prac. 
68. 

Civis. 
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QUERIES. 


LBOACT  DUTY. 

A  person  bad  a  certaio  bequest,  on  condition 
tbat  if  sbe  died  intestate,  it  was  to  devolve  to 
otlier  persons  named  in  the  will ;  |>in  that  she 
iDigbt  dispose  of  it  in  her  life  time.  She  sold 
ber  legBf7  to  a  person,  that  he  ^ould  have  it 
after  her  decease.  The  solicitor  who  preparad 
the  documents,  also  prepared  a  will  lor  ber  to 
8i||rD,  bequeathing  It  to.tbe  person  who  bad  pur- 
diased  It  of  her;  and  also  a  bond,  that  if  she 
made  another  will,  the  san  therein  mentioned 
would  be  forfeited.  Hbe  is  since  dead,  the  will 
proved,  and  tbe  property  received.  As  it  was 
originally  ft  ptnrcbase,  is  it  subject  to  legacy 
duty  I  T.  T.  G. 


VOLUNTART  CONYBTANCB. 

In  1820,  A.  in  consideration  of  natural  love 
and  affection,  conveved  certain  freeholds  to 
bis  son  B.'^A,  shortly  afterwards  levied  a  fine 
to  tbe  use  of  B.«  his  heirs  and  assigns.  A,  has 
resided  upon  his  said  freeholds  ever  since,  and 
is  still  rejputed  owner  up  to  the  present  time. 
B,  has  lived  with  A.  for  upwards  of  thirty 
years  last  past,  and  has  for  a  very  considerable 
time  managed  his  affairs,  with  no  other  remu- 
neration tlutn  his  board  and  lodging  being  pro- 
vided for  him  Could  A*  now  convey  his  said 
freeholds  to  a^purebawr  for  a  6o)saytytf  consi- 
deration ?  and  if  be  could  do  so,  could  he  not 
also  make  a  will,  and  devbe  the  said  freeholds 
Co  B.  for  bis  life,  with  remainders  over  in  fee? 
and  would  such  devise  of  tbe  remainders  over 
be  good«  notwithstanding  tbe  said  voluntary 
conveyanoe  and  fine  in  fsfvor  of  B,  in  f^e. 

Studbnt. 


P0WBR.-*APP0I1ITMBNT. 

B,  having  a  power  to  ai^int  certain  real 
property  among  hi$  children^  which  was  given 
over  in  default  of  appointment,  executed  the 
power,  as  to  one  third,  by  settling  it  for  tbe 
benefit  of  liis  daughter  and  her  children^  in  tbe 
following  manner.  He  aj^pointed  to  (7.  G. 
(the  husband)  for  life,  remainder  to  his  daugh- 
ter  (the  wife)  for  life,  and  then  to  the  uses  de- 
clared in  the  settlement  made  prior  to  their 
marriage,  t.  e,  among  their  children,  as  they 
or  survivor  should  appoint|  remainder  to  au 
their  children  equally.  The  settlement  on  tbe 
marriage  (which  dia  not  notice  the  property 
in  question)  was  executed  by  all  the  parties 
previous  to  the  appointment ;  but  though  tbe 
husband  and  wife  were  made  parties  to  the 
latter,  it  was  executed  by  B,  alone.  The  hus- 
band (7.  G.  received  the  interest  during  his 
life,  and  tbe  wife  has  since  been,  and  \»  now,  in 
tbe  annual  receipt  of  the  same.    I  beg  to  sub. 


mit  whether,  under  the  circumstanoea,  tlie  ap* 
pointment  by  B,  io  his  grandchildren  can  be 
supported.  Civis. 


FBOPPMBNT  STAMP. 

A.y  in  connderation  of  natural  love  aad  af- 
fection, conveys  by  a  deed  of  ieoffmcat  to  B., 
his  son,  a  freehold  estate :  what  stamp  ahoold 
be  impressed  on  the  feoffment  ?  If  the  con- 
veyance wot  by  lease  and  release  a  I/.  15#. 
stamp  on  each,  would,  it  is  submitted,  be  ne- 
ceasary :  would  not,  Uierefore,  tbe  same  atsmp 
be  r|^quired  for  the  feoffmaat  ?  .   . 

Juftia. 


PROBATB«*-«TAJIP  PUTT. 

A.f  B.f  and  C,  are  appointed  execntora  ifi 
and  by  the  will  of  />.  On  the  death  of  />^ 
A.  and  B,  take  out  probate.  Some  yean  alter 
A,  dies.  After  which  B.  and  C.  endeavour  to 
recover  a  debt,  on  a  warrant  of  attorney*  due 
to  tbe  estate  of  />.,  when  it  is  discovered  tbat 
A.  and  B,,  having  paid  too  little  doty  on  the 
probatOt  cannot  recover.  Under  these  cir- 
cumstances, can  C.  prove  tbe  will  and  pay  the 
proper  duty  under  tne  56  Geo.  3,  c.  184 1 

What  lapse  of  time  will  be  a  bar  to  an  ac- 
tion agunst  an  executor  for  penalties  incurred 
under  tbe  55  Geo.  3,  c.  184,  for  having  paid 
too  little  stamp  duty  on  tbe  probate  of  a  will? 

Will  legatees,  who  have  lost  a  conaideraMe 
sum  through  the  executors  not  paying  tiie 
proper  du^  on  tbe  probate  of  awill»  m  ea- 
titlM  out  of  the  estate  of  tbe  executor,  to  re< 
cover  tbe  sum  lost  Uirougb  his  ni^gfigence  by 
Bling  a  bili against  him?  '    Anoh. 


Common  ftafti. 

WATBRCOURSK  OR  DRAINAOB. 

By  an  inclosure  act  tbe  commissioners  are 
directed  to  midce  and  set  out  a  waterconne  or 
drain,  for  dndning  and  laying  dry  certain 
swampy  common  meadows,  culed  rlatmoor 
and  Iiongmoor,  which  by  the  same  act  are  di- 
rected to  be  laid  in  severalty.  Tbe  commis- 
sioners make  their  award,  by  which  diey  set 
out  such  watercourse  or  drain,  and  direct  tbe 
expense  of  making  and  maintaining  it  to  be 
paid  by  the  proprietors  of  the  lands  a^jolnin^, 
according  to  a  certain  scale  set  forth  in  tbeir 
award.  The  dnun  was  made  and  tbe  expence 
paid  by  the  several  proprietors  upon  audi  scsJk, 
and  was  cleansed  and  maintained  by  them  for 
the  first  seven  years,  when  (about  four  yeara 
ago)  the  largest  proprietor  of  land  benefited  by 
this  awardra  drun,  conceived  he  could  im- 
prove five  hundred  acres  more  of  IfiB  laqd^ 
called  Span  Marsh,  lying  higher  up;  and 'not 

Carcel  of  the  lands  directed  to  be  dnuned 
y  the  act,  by  cutting  a  ditch  or  watercourse 
through  the  middle  of  Span  MarsJi  down 
through  other  lands  (not  re^quiring  to  be 
drain^)  into  tbe  awarded  drain  of  Die  com^ 
missioners ;  this  was  accomplished  without  tbe 
consent  of  the  other  proprietors,  and  it  greatly 


Qfunet.—JUkcelkMea. 


Z5l 


kaprofd  SSpan  Marah;  but  there  appears  to  be 
no  means  of  compelling  this  proprietor  to  con- 
tribute towards  the  necessary  cleansing  and 
maintenance  of  the  awarded  drain  (although  an 
addition  of  one  third  more  water  is  thrown 
into  it)  because  the  scale  in  the  award  does  not 
apply  to  Span  Marsh.  Can  a  small  proprietor 
of  land  aojoining  the  awarded  drain,  l^ally 
object  to  this  additional  dnunage  without 
shewing  an  actual  injury  i  if  so,  what  remedy 
has  he  to  put  a  stop  to  it  ? 

AORICOLA. 


MISCELLANEA. 


BILLS  AND  1IOTB8  VVllBR  TITB  roVNDS. 

By  17  Geo.  3,  c.  30,  s.  1.  made  perpetual  by 
27  ueo.  3,  c.  16,  promi«sory  notes  and  bills 
of  exchange  negotiable  and  transferable,  for 
the  payment  of  2H!ff.  and  more,  and  leu  ihnn 
bl.  unless  drawn  in  the  form  therein  stated, 
(which  limits  promissory  notes  and  bills  of 
exchange  under  6/.  /«  tttentv-one  tittys  after 
4aU^  are  roid ;  and  the  publisher,  utterer,  and 
negotiator,  are  subject  to  a  2()/.  penalty. — By 
7  Geo.  4,  c.  6,  S.4,  the  publisher,  utterer,  and 
negotiator  are  liable  to  the  20/.  penalty ;  but 
it  does  not  make  the  bill  ?oid. — By  the  Stamp 
Act  55  Iteo.  3,  e.  184,  under  the  head  of  Bills 
of  Exchange,  it  states  the  stamp  of  I  jr.  is  ap- 
plicable to  bills,  &c.  amounting  to  40#  and 
not  exceeding  5/.  6*.  nnA  nut  exceeding'  (tro  I 
months  (tfter  Sate,  thereby  itnplving  that  a  bill  I 
for  any  sum  between  the  two  last  mentioned 
sums,  if  on  a  shilling  stamp,  is  good  and  nego- 
tiable ;  whereas  by  the  first  three  recited  acts, 
it  appears  if  such  bill  should  be  above  20f. 
and  under  5/.. and  beyond  ttrenty  one  </'/v«date, 
it  would  not  only  be'void,  but  the  utterer*  &c. 
liabTe  to  a  201.  penaltv.  As  neither  of  these 
statutes  repeab  the  other,  is  a  note  of  hand, 
or  bill  above  20«.  and  under  Si,  and  abo?e 
titeniji-one  Ha^i  to  run/hun  its  dnte^  legal,  and 
such  as  could  be  recovered  in  a  Court  of  Law? 

A  CONTttlBCTOR. 


prHttlcr. 

ACTION.^  couar  of  rbqcbsts. 

A,  owes  B.  3/.,  aud  afterwards  delivers  to  B. 
jroods  to  the  value  of  30«.,  for  which  no  receipt 
&  given.  Can  B.  safely,  as  regards  his  costs. 
sme  A,  in  the  superior  Courts  at  Westminster  ? 
A  Court  of  Requests  will  not  allow  the  plaintiff 
to  summon  for  more  than  I/.  19#.  1 1^'/..  to  which 
the  whole  set  off  may  be  pleaded.  Unless* 
therefore,  the  plaiotiff  could,  in  the  case  sup* 
posed,  sue  in  the  superior  Courts,  he  would 
be  a  loser  of  1/. ;  yet,  if  he  do  sue  there,  he 
cannot  recover  40f.,  which  it  is  presumed  he 
must  do,  to  entitle  him  to  his  costs. 

A  SUBSGRIOBR. 


INNS  OF  COUBT  AND  CHANCE  BT. 

Orders  made  and  set  down  the  I5th  day 
of  AprU,  6  Carofi  primi,  by  the  LorA 
Keeper  of  the  Great  Seal  of  Englnnd, 
and  all  the  Juclges  of  both  Benches  and 
Barons  of  the  Kxcfaetiuer,  by  command 
of  the  King's  Majestie's  Most  Honor* 
able  Privy  Uonncil  for  the  government 
of  the  Innes  of  Court  and  Chancery. 
An.  l&iO,  6  Car.  I.  £>.  Cod,  MfS.  pe* 
neA  Sub-thesrtttr,  Hosp,  M^ii  Tempti^ 
Lond,  p.  2,  AT  Refei9i.  de  Grnh*s  inme, 
Tol.  2,  f.  3B1.  b.  and  »2.  a. 

1st  That  the  Innes  of  Chanrery.sban  hold 
their  government  subordinate  to  the  benchers 
of  the  Innes  ol  Court  unto  which  they  hdong; 
and  in  case  any  attorney,  dark  or  officer  &[ 
any  court  of  justice,  being  of  any  of  tbe  Innes 
of  Chancery,  shall  withstand  the  direction 
given  by  the  benchers  of  Court,  upon  com- 
plaint thereof  to  the  Judges  of  the  Court  in 
which  he  shall  serve,  he  shall  be  severely  pu- 
nished, either  by  fbrtjudging  from  the  Court, 
or  otherwise  as  the  case  snail  deserve. 

2.  That  the  benchers  of  every  Inn  of  Couit 
cause  the  Innes  of  Chancery  to  be  surveyed, 
that  there  may  be  a  competent  number  of 
chambers  for  students,  anci  that  once  a  year 
an  exact  survey  be  taken  that  the  chamneia 
allotted  for  that  purpose  be  accordingly  bn- 
ployed. 

.  3.  For  that  there  mvf  be  an  abosf  fn  the 
lodging  or  harbouring  of'^ili  subjects  and  dan- 
geroiu  persons  in  the  Inns  of  Uourt  of  Chan- 
eery,  being  privileged  and  exeaipced  places,  H 
is  ordered,  that  there  be  gcperal  searches  in 
everv  house  of  Court  and  (Sianeery  twice  every 
Michaelmas  term,  and  4Niee  every  other  term, 
to  be  agreed  upon  bj  the  general  consent  of 
the  readers  and  benchers'  of  the  houses  of 
Court,  and  likewise  once  every  vacation* 

4.  For  thai  llw  societies  ought  to  give  a 
principal  exainple  of  good  government  in 
matters  of  religion,  and  to  be  free  not  onelv 
from  the  crime  but  from  the  suspicion  of  ill 
affection  fo  that  kind,  it  is  ordered,  that  everr 
gentleman  of  the  several  societies  aforesaia, 
which  shall  be  in  commons,  at  any  time  within 
one  year  after  the  publishing  of  these  orders, 
or  alter,  and  shall  not  receive  the  communion 
by  the  space  of  any  one  year  together,  shall  be 
expelled  ipso  facto,  and  nevertheless  the  further 
orders  of  every  particular  house  in  this  behalf 
to  stand  in  force  and  be  observed. 

5.  For  that  the  institution  of  these  sodetics 
were  ordained  chtefly  for  the  profession  of  the 
law,  and  in  a  secona  degree  tor  the  education 
of  the  sons  and  youth  of  riper  years  of  the 
nobility  and  gentry  of  this  realm,  and  in  no 
sort  for  lodging  or  abode  of  gentlemen  of  the 
country,  which  if  it  should  be  suffered  would 
be  a  disparaging  of  the  same  societies,  and  to 
turn  them  from  hospitin  to  diversoria,  it  is  or- 
dered, that  no  kni;(nt  or  gentleman,  furcignrrs 
or  discontiiiucrs,  or  others  not  of  the   same 
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societies,  shall  l>e  admitted  or  allowed  to  lodge 
in  any  of  tke  houses  aforesaid. 

6.  For  that  there  oitglit  alwaics  to  be  ob- 
served a  difierence  between  utter  barristers, 
readers  in  Court  and  apprentices  at  law,  which 
are  the  principal  persons  next  unto  Serjeants 
and  judges  in  adininistrution  of  justice,  and 
attorneys  and  solicitors  which  are  but  ministe- 
rial persons  of  an  inferior  nature,  therefore  it 
is  ordered,  that  from  henceforth  no  common 
attorney  or  solicitor  shall  hereafter  be  admitted 
of  any  of  the  four  liousea  of  Court. 

7.  For  that  the  over  early  and  hasty  prac- 
tice of  utter  barristers  doth  make  them  less 
grounded  and  sufficient,  whereby  the  law  may 
t>e  disgraced  and  the  clyent  prejudiced^  there- 
fore it  is  ordered,  that  fur  the  time  to  come 
no  utter  barrister  begin  to  practice  publiclwly 
at  any  bar  at  Westnimster  until  he  hath  been 
three  years  at  the  l)arr,  except  such  utter  bar- 
risters, as  for  the  time  be  or  shall  have  been 
readers  in  some  house  of  Chancerv. 

8.  That  none  be  admitted  to  tne  barr  but 
only  such  as  be  at  the  least  of  eight  years  con- 
tinuance, and  hath  kept  his  exercises  within 
the  house  and  abroad  in  Inncs  of  Chancery, 
according  to  the  orders  of  the  house;  and 
none  to  be  called  to  the  barr  by  readers,  but  by 
the  bench,  at  Parliaments,  councells  and  pen- 
sions ;  and  chat  when  they  shull  find  the  number 
of  fit  and  learned  studieuts  of  honest  conver- 
sation and  well  deserving  the  same. 

9.  That  the  readers  hereafter  be  chosen  for 
their  learning,  for  their  duly  keeping  of  the 
exercises  of  their  house,  for  tlieir  honest  be- 
haviour and  good  disposition,  and  such  as  for 
their  experience  and  practise  be  of  best  note, 
and  best  able  to  serve  the  Commonwealth.; 
and  if  any  refuse  to  read,  then  they  to  undergo 
such  fine  and  censure  as  the  benchers  and 
riders  shall  think  fit  to  lay  upon  them,  which 
if  they  shall  refuse  to  pay  or  perform,  then 
upon  complaint  to  the  Judges,  such  course  to 
be  taken  by  them  as  shall  enforce  them  to  the 
performance  thereof. 

10.  That  double  readings  be  strictly  ob- 
served in  everv  house,  at  the  least  once  in  two 
years  in  the  Lent ;  and  if  any  be  appointed 
double  reader,  and  shall  refuse  to  perform  the 
same,  he  shall  be  fined,  which  fine  shall  not 
be  under  the  sum  of  x'.  and  it  shall  be  allowed 
to  the  next  double  reader  of  the  same  house. 

11.  That  no  benchers  be  called  but  such  as 
be  fittest,  both  for  their  learning,  practice  and 
good  honest  conversation ;  and  that  thev  call 
not  to  the  bench  too  often,  but  very  sparingly, 
in  respect  of  the  great  multitude  that  be 
already. 

12.  For  that  an  outward  decency  in  habit 
and  apparel  is  an  ornament  to  all  societies,  and 
contameth  young  men  within  the  bounds  of 
civility  and  order,  it  is  ordered,  that  no  gen- 
tleman of  any  house  of  Court  or  Chancery, 
shall  come  into  the  several  halls,  chapels  and 


places  of  publick  prayer,  with  hats,  cloak<. 
boots,  spurs,  swords  or  daggers,  or  shall  \vr«ftr 
long  hair,  upon  pain  to  undergo  tlic  neiialties 
contained  in  the  orders  of  Jhe  several  hous^e*, 
which  arc  strictly  to  be  put  in  execution. 

13.  Lastly,  for  that  all  government  h 
strengthenca  or  slackened  by  the  observing:  or 
neglecting  of  the  reverence  and  respect  M-hich 
b  to  lie  used  towards  the  governours  of  tli^* 
same,  therefore  it  b  reguired,  that  due  rcie- 
rence  and  respect  be  hacf  l)y  the  utter  barri^len 
and  younger  sort  of  gentlemen  to  the  reader*, 
benchers^  and  ancients  of  every  house. 


IHE  EDITOR'S  LETTER  BOX. 


The  First  Part  of  the  Second  Volntne  of 
Cemmentftnei  on  the  New  Statutes  is  uow  puh- 
lishcd,  comprising  the  Poor  Law  Act ^  shewini; 
the  alterations  effected  thereby  in  the  tlieoiy 
and  administration  of  the  Law ;  with  explana- 
tory Notes  from  the  Commissioners'  Rep4»rt 
on  the  objects  of  the  several  enactoients.  The 
Act  will  be  carried  into  effect,  in  a  consi<lcr- 
able  degree,  by  professional  men ;  they  are, 
therefore,  put  in  complete  possesaioQ  of  the 
New  Plan. 

A  Correspondent,  who  does  us  the  favor  to 
bestow  no  stmted  commendations  on  thelar^^nr 
part  of  our  lubours,  has  made  some  objccti'm 
to  the  articles  which  are  not,  as  he  considers, 
of  practical  utility.  Our  aim  is  certainly  to 
be  useful  rather  than  amusing  ;  but,  to  plcs^; 
all  parties,  we  must  occasionidly  unbend  (lie 
bow,  and  afford  some  relief  to  the  general 
reader.  During  the  Vacation,  this  may  still 
more  properly  be  done  than  at  any  other  time. 
We  shall,  however,  attend  principally  to  tho^e 
subjects  of  which  our  practical  friend  ap- 
proves. 

The  Queries  and  Answers  of  (?) ;  P.  P. ;  T. 
W.  H. ;  G.  E. ;  "A  Subscriber  ;*'  L.  T. ; 
P.  Q. ;  "A  Young  Student ;"  R.  M. ;  ••  \W 
mo ;"  and  H.  have  been  received. 

The  stiggestion  of  a  Correspondent,  as  to  a 
copious  General  Index  to  this  work,  shall  be 
attended  to. 

The  suggestion  of  J.  B..  to  continue  our  Bi- 
ographicfu  Articles  and  "  Remarkable  Trials,** 
shall  be  minded.  Tlie  absence  of  one  of  our 
contributors  on  the  Circuit  has  prevented  thf 
completion  of  the  memoir  for  which  our  C4>r- 
respondent  inquires. 


We  are  much  indebted  for  the  cnrioot 
tracts  relating  to  "  an  Ancient  Lord  CluiDctl* 
lor.*' 


IRht  ittqal  0^h^ethtv^ 


Vol.  vin. 


:'^t>ir 


sxtpp: 
for  august,  1834. 
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VALIDITY    OP   BXBCT7TI0NS   AFTER   BANK- 
RUPTCY. 

By  the  108th  sec,  of  the  6  G.  4,  c.l6.  which 
has  been  re-enacted  from  former  bankrupt 
statutes,  itis  enacted—  that  no  creditor  having 
security  for  his  debt,  or  having  made  any 
attachment  on  London  or  any  other  place, 
by  virtue  of  any  custom  there  used  of  the 
goods  and  chattels  of  the  bankrupt,  shall 
receive  upon  such  security  or  attachment 
more  than  a  rateable  part  of  such  debt,  ex- 
cept in  respect  of  any  execution  or  extent 
served  and  levied  by  seizure  upon,  or  any 
mortgage  of  a  lien  upon  any  part  of  the 
property  of  such  bankrupt  brfare  the  bank' 
rtqftcy,  provided  that  no  creditor,  though  for 
a  valuable  consideration,  who  shall  sue  out 
execution  upon  any  judgment  obtained  by 
de/ault,  co^ftssion  or  nil  dicit,  shall  avail 
himself  of  such  execution  to  the  prejudice  of 
other  fiBiir  creditors,  but  shall  be  paid  rateably 
with  such  creditors. 

The  effect  of  this  section  is,  that  all 
executions  after  verdict  are  valid,  provided  a 
seiiure  has  been  made  under  them  before  the 
act  of  bankruptcy,  without  reference  to  the 
time  of  the  issuing  of  the  fiat;  but  under  the 
exception  of  this  section,  as  explained  by 
the  dedsions  upon  it,  all  executions  under 
jwigment  by  default,  confession  or  nil  dick, 
were  void  against  assignees  unless  a  sale  or 
conversion^  as  well  as  a  seizure,  had  taken 
place  prior  to  the  act  of  bankruptcy,  unless 
so  fur  as  such  executions  were  protected  by 
the  81st  sec.  of  the  same  act,  by  a  seizure 
being  made  two  months  before  the  issuing 
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of  the  commission  bond  fide  and  without 
knowledge  of  an  act  of  bankruptcy. 

But  the  hardship  of  the  latter  part  of  the 
108th  section,  which,  although  intended 
only  to  prevent  collusive  executions  from 
being  available,  but  was  nevertheless  held 
from  its  terms  to  include  all  executions  ex- 
cept upon  judgment  after  verdict,  has  been 
remedied  by  the  1  W.  4,  c.  7,  which  enacts^ 
"  that  no  judgment  signed,  or  execution 
issued  after  the  passing  of  the  act,  upon  a 
cognovit  given  after  declaration  filed  or 
delivered,  or  judgment  by  default,  confession, 
or  nil  dicit,  according  to  the  practice  of  the 
Court  in  any  action  commenced  adversely, 
and  not  by  collusion  for  the  purpose  of 
fraudulent  preference,  shall  be  deemed  or 
taken  to  be  within  the  provision  of  the 
108th  sec  of  the  said  act." 

In  consequence  of  this  enactment  the  doc- 
trine of  the  Court,  as  laid  down  in  the  cases 
which  we  are  about  to  refer  to,  will  only 
apply  to  executions  where  judgment  has 
been  obtained  by  collusion,  for  the  purpose 
of  fraudulent  preference,  or  upon  a  cognovit 
before  declaration. 

The  requiring  a  declaration  to  be  filed  or 
delivered,  seems  to  clash  with  the  preamble 
of  the  act,  which  states  its  object  to  be  to 
save  defendants  expense  by  inducing  plain- 
tiffs to  accept  cognovits ;  for  to  any  indi- 
vidual acquainted  with  the  practice  of  the 
Courts,  it  must  be  clear  that  the  filing  or 
delivery  of  a  declaration  is  no  test  as  to  an 
action  being  collusive. 

We  shall  now  refer  to  the  leading  cases 
which  bear  upon  the  question  under  con- 
sideration. 

The  case  of  Notley  v.  Buck,  8  B.  &C.  1 60, 
determined  that  a  seizure  after  an  act  of 
bankruptcy  under  an  execution,  issued  upon 
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a  judgment  by  nil  dicit,  although  wUkout\     By  this  decision  it  was  clearly  establiahrf, 
__ff„5_-  ij  «,^4.  k^  o«mnfli^l^  ncrainfit  t>i(>   that  unon  a  sale  beinff  effected  under  an 


collusion,  would  not  be  available  against  the 
assignees  of  a  baaakrupt ;  but  as  this  deci- 
sion has  been  rendered  almost  nugatory  by 
the  7  W.  4,  it  is  only  necessary  to  refer  to 

it  here. 

The  next  case  of  importance  is  Wfmer  v. 

Kembie,  6  B.  &  C.  479. 

Lord  Tenterden,  C.J.  said;— "The  plaintiff 
in  this  case  seeks  to  recover  the  value  of  certain 
goods  which  were  taken  out  of  his  hands  by  the 
defendants.    He  had  become  the  purehaaer  of 
those  goods  from  the  sheriff,  who  had  seized 
them  under  a /./«.,  issued  by  the   plaintiff 
against  the  bankrupt.    The  seizure  and  sale 
were  perfect  and   complete  before  the  act  of 
bankruptcy ;  the  plaintirt',  therefore,  by  the  ge- 
neral  rules  and  principles  of  law,  is  entitled  to 
maintain  this  action,  unless  there  be  some  le- 
gislative enactment  to  prevent  it.   It  is  said  that 
the  6  G.  4.  c.  16.  s.  108,  is  such  an  enactment. 
The  statute  is  certainly  obscure ;   but  1  think 
that  a  reasonable  construction  has  been  given 
to  it  by  the  plaintiff's  counsel ;  for  it  seems  to 
me  that  the  plaintiff  is  not  within  the  class  of 
persons  therein  mentioned.    He  was  not  at  the 
time  of  the  bankruptcy  "  a  creditor  having  se- 
curity,** for  he  had  been  paid  by  means  of  the 
execution  before  the  bankruptcy  occurred.  The 
section  in  question  first  provides  that   "no 
creditor  having  security  for  his  debt,  &c.,  shall 
receive  upon  any  such  securitv  more  than  a 
rateable  part  of  such  debt;"  then  follows  an 
exception  of  certain  cases,  "  except  in  respect 
of  any  execution  or  extent,  served  and  levied 
by  seizure  upon  or  any  mortgage  of,  or  lien 
upon  any  part  of  the  property  of  the  bankrupt 
before  the  bankruptcy."    That  applies  to  the 
creditors  having  security ;  for  a  person  who  has 
levied  by  seizure  is  such  a  creditor :  he  has  a 
security  by  his  right  to  have  the  goods  sold. 
Then  comes  the  proviso  that  "  no  creditor, 
though  for  a  valuable  consideration,  who  shall  sue 
out  execution  upon  any  judgment  obtained^  by 
default,  confession,  or  nil  dicit,  shall  avail  him- 


that  upon  a  sale  being  effected  under  an 
execution  uponajudgmentby»»/rf»«7,before 
an  act  of  bankruptcy,  the  same  could  not 
afterwards  be  set  aside.  The  case  of  Mor» 
land  V.  Vellatt,  8  B.  &  C.  722,  carries  the 
point  fiarther,  and  has  determined,  that  an  act 
of  bankruptcy,  afterpayment  of  the  money  to 
thesheriff,and before  it  has  come  to  the  plain- 
tiff's hands,  will  not  affect  the  validity  of 
the  execution.  The  writ  in  this  case  -was 
returnable  before  the  act  of  bankruptcy; 
but  it  would  seem  that  tliis  was  immateriaL 
It  is  to  the  following  effect. 

Bayley,  J-   "  1  entertain  no  doubt  upoo  thb 
question.    The  statute  6  G.  4.  c.  16.  s.  1<», 
under  certain  circumstances,  takes  away  the 
rights  of  creditors  having  security  at  ibc^  time 
when  the  debtor  becomes  bankrupt.     If  it  can 
be  said  that  Pellatt  was  a  creditor  of  the  bank- 
rupts at  the  time   when   the  bankruptcy  oc- 
curred, then  I  think  he  comes  within  the  claosc 
in  question.    If,  however,  he  was  not  then  a 
creditor,  but  something  had  intervened  which 
destroyed  the  «lebt,  I  think  that  the  statute  is 
inapplicable.     Now  the  plaintiffs  sue  under  a 
joint  commission,  and  must  make  out  a  title  as 
assignees  of  both  the  bankrupts,  exisdng  at  Uie 
time  to  which  they  must  refer.    Their  title  wai 
not  complete  until  the  5th  of  May,  and  before 
that  time  the  writ  issued  by  Pellatt  was  re- 
turnable, and  the  sheriff  had  received  uoderit 
the  whole  sum  necessary  to  satisfy  tlic  debt. 
It  is  said  that  the  sheriff  was  bound  to  keep  the 
money  until  the  return  of  the  writ.     We  aeed 
not  decide  that  j  for  here  it  was  the  duty  of  U»c 
sheriff  to  bring  the  money  into  Court  on  the  2a 
of  May,  to  be  paid  to  the  execution  creditor. 
He  did  not  do  so  j  but  his  neglect  of  duty  ran- 
not  vary  the  rights  of  the  parties ;  and  If  be 
had  done  his  duty,'Pellatt would deaHv  mthnx 
day  have  ceased  to  be  a  creditor  df  the  haw* 
rupts.    But  without  aay  actual  payioent  of  ibe 
money  to  the  creditor,  1  think  that  the  seixdrc 
of  the  debtor's  goods,  and  the  conversionot 


self  of  such  execution  to  the  prejudice  of  other    «/  •"^,  «^w*w.  «  ^ww,.^,  ---  -  -  ^  .      .  ,        »- 
&ir  creditors,  but  shall  be  paiS  rateably  with    them  into  money,  f  *»"S"^.^j';^/^^^ 
such  creditors/*.  Now  thJ  only  ^limits  the    -^^^^\^^]  ^^T.^!^^^ 


exception,  and  the  exception  applies  only  to 
cases  falling  within  the  first' part  ot  the  section, 
viz.  those  of  creditors  having  security.  The 
present  plaintiff  was  not  at  the  time  of  the  bank- 
ruptcy a  creditor  at  all ;  and  therefore,  cannot 
be  within  the  operation  o^  the  statute.  For 
these  reasons,  I  am  of  opinion  that  the  postea 
must  be  delivered  to  the  plaintiff." 

Bajfley,  J.  said  : — "  I  am  entirely  of  the  same 
opinion.  The  proviso  fastens  upon  and  limits 
the  exception,  and  that  only ;  and  I  think  that 
the  exception  does  not  apply  to  any  class  of 
persons  who  are  not  within  the  description  in 
the  former  part  of  the  section,  "  creditors  hav- 
ing  security  for  their  debts."  But  the  plaintiff 
at  the  time  of  the  act  pf  bankruptcy  had  ceased 
to  be  a  creditor,  and  therefore  is  not  affected 
by  It." 

Holroyd  and  Ltttledale,  J.  J.  concurred. 


charges  the  original  debt.  After  seizure,  aw^ 
before  sale,  the  sheriff  has  a  special  f^]^f*^" 
goods,  but  the  debtor  has  the  general  property? 
up  to  (hat  time,  therefore,  the  debt  is  net  ex- 
tinguished, and  the  judgment  creditor  has  a 
security  for  his  debt.  But  after  sale,  or  pig- 
ment of  the  money,  the  sheriff  becOino  m 
del)tor,  and  the  orijfinal  debt  is  cxliuguumw. 
In  this  case,  therefore,  I  am  of  opinkm  tMt  m 
defendant  was  not  a  creditor  at  the  time  of  tw 
baukniptoy ;  and  consequently  was  not  witMi 
the  sutute.  He  has  then  a  right  to  retaw  ib< 
money  paid  to  him  by  the  sheriff,  and  the  role 
for  a  new  trial  must  be  made  absolute." 

Ltttledale,  J.  "I  think  the  defendant  was  ea- 
titled  to  have  a  verdict  in  his  fevour.  But  w 
the  proviso  in  the  108th  section,  tiiere  www 
have  been  no  doubt,  for  the  seuenre  wM^beitie 
the  bankruptcy  5  ai^  «  between  acvwtar  «■ 
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Kss^iieed,  it  has  always  been  heltf,  tliat  an  ex- 
ecution  is  executeci  by  seizure,  it  being  an 
entire  thing,  which,  when  once  begfun,  must  go 
on  to  a  conclusion,  anrt  cannot  I>c  stopped  l)y 
ao  act  of  bankruptcy.  The  proviso  cannot  be 
meant  to  apply  to  all  persons  who  ever  have 
been  creditors  of  tbe  bankru^)t,  and  the  Court 
have  held  it  to  be  confined  to  creditors  having 
security,  as  mentioned  at  the  beginning  of  the 
section.  A  creditor  may  be  considered  as 
having  a  security  by  a  judgment  or  a  seizure 
niider  a  fi.  /a.  But  bad  be  security  in  this 
case?  Tlie  act  of  bankruptcy  bv  one  of  the 
partners  was  not  till  the  5th  or  May.  The 
whole  of  the  money  was  paid  to  the  sherifi^s 
officer  on  the  1st  of  Nf  ay,  before  an  act  of  bank- 
ruptcy by  either  partner;  and  on  the  2d,  it  was 
the  duty  of  the  sheriff  to  return  the  writ,  and 
pay  over  the  money.  From  that  time  Pellatt 
ceased  to  be  a  creditor,  having  security.  But  I 
am  cKeposedto  go  still  further,  and  to  say  that 
the  sheriff  was  liable  to  an  action  for  money 
had  and  received  at  the  suit  of  the  creditor  as 
800Q  as  it  was  paid,  and  before  the  return  of  the 
writ." 

Pftrke,  J.—"  I  think  it  clear  that  the  latter 
part  of  the  109th  section  cannot  deprive  any 
execution  creditor  of  this  remedy,  unless  he 
is  a  creditor  having  security  at  the  time  of 
Che  bankniptcy,  and  tben  seeking  to  avail 
himself  of  the  execution  to  the  prejudice  of 
other  fair  creditors.  It  appears  to  me  that 
Pellatt  was  not  a  creditor  of  the  bankrupts  at 
the  time  of  their  bankruptcy;  for,  accorduig  to 
the  case  ofPerkimon  v.  Gilford,  Cro.  Car.  639, 
at  all  events  on  the  2d  of  May,  the  sheriff  was 
substituted  for  them  as  the  deotor,  although  it 
may  be  doubtful  whether  an  action  would  lie 
asamst  him  before  the  return  day  of  the  writ. 
Here,  however,  the  title  of  Pellatt  against  the 
sheriff  was  perfect  before  that  of  the  present 
plaintiffs  arose.  In  Clerk  v.  fFUhers,  as  re- 
ported by^  Lord  Raymond,  Lord  Holt  says,  that 
the  levy  is  an  answer  to  an  action  of  debt  or 
teire/aciai  on  the  judgment;  and  he  refers  to 
j4tkituon  V.  jiikinion,  Cro.  Eliz.  390;  but  there 
the  money  had  been  paid  to  the  sheriff.  That 
pmnt,  therefore,  may  be  somewhat  doubtful ; 
l)ut  where  the  money  has  been  paid  to  the 
sheriff  there  can  be  no  doubt.  Therefore,  the 
verdict  found  for  the  plaintiffs  is  wrong,  and 
there  ought  to  be  a  new  trial." 

In  the  case  of  Price  v.  Helliar,  4  Bing. 
479,  it  was  held,  that  a  sheriff,  who  takes 
in  execution  the  goods  of  a  bankrupt,  is 
liable  in  trover  to  his  assignees,  although 
he  has  no  notice  of  the  bankruptcy,  and  a 
commission  has  not  been  sued  out  at  the 
time  of  the  execution. 

Best,  C.  J. — •*  This  was  an  action  of  trover, 
brought  by  the  assignees  of  a  bankrupt  against 
the  sherin  of  Somersetshire,  for  selhng  goods 
of  the  bankrupt,  under  an  execution,  after  the 
act  of  bankruptcy,  but  before  the  commission 
issued.  Upon  the  argument  two  questions 
wereniised :  first,  whether  tbe  sale  of  the  goods. 


without  removal,  would  have  amounted  to  a 
conversion  in  an  ordinary  case;  which  was  ulti- 
mately admitted :  secondly,  that,  at  all  events, 
the  sheriff  was  not  responsible,  having  only 
done  what  the  duty  of  his  oiliclal  situation  re- 
quired. 

"  Liability  to  this  action  is,  undoubtedly,  a 
hardship  upon  the  sheriff;  but  our  province  is 
to  expound  the  laws,  not  to  make  them  ;  and, 
considering  the  question  on  principle,  we  en- 
tertain no  doubt.  By  the  policy  of  the  bank- 
rupt laxvs  the  transfer  of  a  bankrupt's  property 
to  his  assignees  has  relation  back  to  the  act  of 
bankruptcy;  from  that  moment  it  is  divested 
out  of  the  bankrupt,  and  vested  in  his  assignees; 
whoever  takes  it  takes  the  property  of  the 
assignees,  and  is  liable  to  the  consequences  of 
so  taking  it.  It  is  incumbent,  therefore,  on 
the  sheriff  who  seeks  to  excuse  himself,  to  shew 
some  law  which  exempts  him  from  this  liabi- 
lity; if  he  cannot  do  so  he  stands  in  the  same 
situation  as  he  would  do  in  an  action  for  taking 
the  property  of  A.  where  the  writ  directed  him 
to  take  the  property  of  B.  But  the  statutes 
make  no  exception  in  favour  of  the  sheriff;  the 
cases  are  all  against  him ;  and  if  they  were  not, 
they  would  be  in  the  teeth  of  the  statutes. 

"LordMunafieldiake^  the  distinction  between 
trespass  and  trover,  which  shews  the  impres- 
sion on  his  mind  as  to  the  propriety  of  refusing 
to  subject  the  sheriff  to  an  action  of  trespass, 
although  he  might  properly  be  responsible  in 
trover;  for  he  says:  '  Ihis  action  lies,  and  has 
been  brought  in  many  cases  where  in  truth  the 
defendant  has  got  the  possession  lawfully; 
where  the  defendant  takes  them  wrongfully, 
and  by  trespass,  the  plaintiff,  if  he  thinks  fit  to 
bring  this  action,  waives  the  trespass,  and 
admits  the  possession  to  have  been  lawfully 
gotten;  hence,  if  the  defendant  delivers  the 
thing  upon  demand,  no  damages  can  be  reco- 
vered in  this  action  for  having  taken  It ;  the 
whole  act  consists  in  the  wrongful  conversion.' 

''In  trespass,  therefore,  the  party  is  liable  if  he 
takes  the  thing  only  for  an  instant ;  in  trover, 
not,  unless  he  proceeds  to  a  conversion.  His 
lordship  goes  on  to  state  that  the  statutes  con- 
cerning bankrupts  vest  in  the  assignees  all  the 
property  that  the  bankrupt  had  at  the  lioAe  of 
the  bauKruptcy,  and  make  tlie  sale  by  the  com- 
missioners good  against  all  persons  who  claim 
by,  from,  or  under  tbe  bankrupt,  after  the  act 
of  bankruptcy.  Then  he  says,  '  Dispositions 
by  process  of  law  are  put  upon  the  same  foot 
with  dispositions  by  the  party ;  to  be  valid  they 
must  be  completed  before  the  act  of  bank- 
ruptcy.' This  destroys  the  argument  which 
has  been  derived  frojn  the  circumstance  that 
the  sheriff  acts  compulsorily  in  execution  of  a 
duty.  He  proceeds :  '  Till  the  making  of 
19  6.  2,  c  32,  if  the  bankrupt  had  b^nd  fide 
bought  goods,  or  negotiated  a  bill  of  exchange, 
and  thereupon,  or  otherwise  in  the  course  of 
trade^  paid  money  to  a  fair  creditor  after  he 
himselt  had  committed  a  secret  act  of  bank- 
ruptcy, such  bond  fide  creditor  was  liable  to 
refund  the  money  to  the  assignees  after  a  com- 
mission and  assignment;  and  the  payment, 
though  really  and  bond  fide  made  to  the  ct^ 
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ditor,  was  avoided  and  defeated  by  the  secret  act 
of  bankruptcy.'  Taking  the  whole  together  it 
shews  that,  fn  the  opinion  of  bis  lordship,  the 
sheriff  and  the  private  indivicUiai  stand  in  the 
same  situation,  and  that  tiie  hardship  is  the 
same  on  both.  He  goes  on — cast's  were  ci'ed 
'..to  prove  the  taking  lawful,  and  that,  there- 
fore, the  sheriff  shall  not  be.  liable  to  an  action. 
The  fallacy  of  the  argument,  from  the  anthtirity 
of  these  cases,  turns  upon  u:»ing  the  word 
iair/ui  e(|nivocally,  in  twu  senses;  to  support 
the  act  it  is  twt  lawful,  Imt  to  excuse  the  mis- 
takes of  the  sheriff  through  unavoidable  igno- 
rance,it  is  lawful;  or,  in  other  wortls,  the  relation 
introduced  by  the  statutes,  binds  ihe  property  ; 
but  men  who  act  innocently  at  the  tinu*,  are 
not  made  criminals  by  relation;  and,  therefore, 
tliey  are  excusable  from  being  punishable  by 
ai*tion  or  indict menf,  as  trespassers.  What 
^hey  did  was  tnuorent,  and,  in  that  sense, 
lawful ;  but  Hs  a  ground  to  support  u  wrongful 
conversion,  by  sale  after  a  commission  publiily 
taken  out,  and  an  actual  assignment  made,  it 
was  noi  lawful.  A  bill  is  now  luider  consider- 
aiioii  to  amend  the  bankrupt  laws,  and  it  is 
probable  the  utientiim  of  the  legislature  will  be 
called  to  this  subject.  But  however  hard  the 
case  of  the  sheriflf  may  be,  we  are  clearly,  of 
opinion  that  this  action  is  maintainable  against 
him."* 

But  although  an  action  is  maintainable 
by  the  assignees  to  recover  the  proceeds  of 
an  execution  issued  upon  a  judgment  ob- 
tained by  default,  confession,  or  iit7  dicU, 
and  served  and  levied  by  seizure  upon  the 
property  of  a  bankrupt  before  the  bank* 
raptcy,  yet  the  Court  will  not  interfere  in 
a  summary  ivay  to  set  aside  such  execution, 
as  the  statute  6  G.  4,  c.  16,  s.  108,  does 
not  render  the  execution  in  such  case  void, 
but  o^rely  enacts  that  the  plaintiff  in  such 
execution  shall  share  rateably  with  the  other 
creditors.      Taylor  v.  Ihylor,    5  B.  &  C. 

And  til  re  fVashbourn,  8  B.  &  C.  444, 
where  the  goods  having  been  seized  by 
the  sheriff  before,  had  been  sold  after  an 
act  of  bankruptcy  was  committed  by  the 
debtor,  the  Court  refused  to  compel  the 
sheriff  to  pay  over  the  proceeds  of  the  sale 
to  the  assignees  of  the  bankrupt. 
-  The  last  decision  on  this  subject  is  the 
case  of  Godson  v.  Sanctuary,  4  B.  &  A.  255, 
which  is  upon  the  construction  of  the  81st 
sect,  of  the  6  G.  4,  c.  1 6,  and  by  which  it 
was  held,  first,  that  the  seizure  of  the  goods 


*  See  Ltttnnts  v.  fF'ttithman,  6  B.  Moore, 
313,  which  Beit,  C.  J.  referred  to  the  next  day, 
-as  having  decided  the  same  point,  tliough  over- 
looked upon  occasion  of  the  foregoing  argu- 
ment. 


by  the  sheriff  was  a  sufficient  ezecutiiig  or 
levying,  within  the  meaning  of  those  words 
in  the  statute  6  G.  4,  c.  16,  a.  61 ;  second- 
ly, that  more  than  two  calendar  months  had 
elapsed  between  the  execi^tion  and  the  is- 
suing of  the  commission ;  thirdly,  that  al- 
though the  execution  issued  on  a  judgment 
entered  up  in  pursuance  of  a  wairant  of 
attomey,  yet  as  the  return  had  been  exe- 
cuted more  than  two  months  before  the  ex- 
ecution of  the  commission,  it  was  protected 
by  s.  81,  and  not  taken  out  of  that  section 
by  .^he  proviso  in  s.  108,  as  the  Slst  sect. 
\V9&  a  distinct  enactment,  from  which  it 
was  held  to  apply  only  to  executions  exe- 
cuted within  two  calendar  months  before 
the  issuing  of  a  commission,  and  not  to 
such  executions  as  were  protected  by  the 
former  section. 

This  was  an  action  on  the  case  againsl  the 
defrndant,  as  sheriff  of  Sussex,  fura  false  relure 
of  nuiia  Itona  to  a  writ  of  ^.  fa.  On  the  12th 
of  Angust,  1830,  a  Judgment  was  signed  on  a 
warrant  of  attorney  (dated  the  4th  of'  the  same 
month)  by  the  plaintiff,  against  A.  Wcller.  and 
on  tlie  same  day  %  fieri  fnduM  was  issued  there- 
upon, directed  to  the  defendant  as  sheriff  of 
Sussex,  incU)rsed  to  levy  170/  10«.  besides,  &c., 
and  was  delivered  1o  the  defendant  to  be  exe* 
cuted ;  and  he  issued  his  warrant,  in  pursusnce 
of  which  the  sheriff's  officer,  shortly  liefore 
eleven  o'clock  in  the  forenoon  of  the  13lk  of 
Auicust,  entered  the  premises  of  .Weller»  and 
took  possession  of  his  goods.  Herepsidiicd  tea 
or  ttvelve  days  holding  such  posaessioa,  and 
tbeib  sokl  under  the  writ  suftiiseBt  of  asck 
goods  to  raise  the  above  sum  of  170f.  10^ 
poiiiMlage and  expenses,  and  received  tbeamoiuit. 
On  ibc  13ih  of  October,  1830,  about  twelve  or 
one  o'clock  in  the  afternoon,  a  coimnission  of 
bankru;Jcy  was  issued  against  Weller,  under 
which  he  was  duly  found  and  declared  a  bank- 
rupt. The  act  of  Imnkruptiy  had  bees  eoia- 
mitied  some  time  in  June  1830.  The  aasigneas 
having  indemnified  the  sheriff,  the  money  was 
paid  over  to  them,  and  the  defendant  maik  his 
return  as  above  stated. 

DenmanX'J'  The  first  point  adverted  toby  tbs 
counsel  for  the  plaintiff  luis  been  very  properly  a- 
baodoned  by  the  defendant's  counsel;  for  after 
the  decisions  which  have  taken  place  on  the  sob- 
ject,  it  would  be  impossible  to  contend  tliat  the 
seizure  by  the  sheriff  in  this  case  was  aot  a 
levy  within  the  meaning  of  the  act.  (See  f^tmy 
V.  Lord  Efremoni,  4  B.  &  A.  122.)  Aoother 
question  Is,  whether  two  calendar  aoathi 
elapsed  lietween  the  levying  of  the^  execotios 
and  the  issuing  of  the  commisatoii.  Tht 
language  of  the  81st  section  b,  *'  that  ail 
executions  6oni  fide  executed  or  levied  moit 
than  two  calendar  months  iHsfore  the  tMoiur  of 
the  commission  shall  be  valid,  not%vitbataBdiBg 
any  prior  act  of  bankruptcy."  Now,  if  tben 
liad  b(^n  no  authority  ivhatever  oo  the  sulifeei, 
it  seems  to  me  that  we  should  be  compelled  by 
this  section  to  asccruin  ivith  prcdsioa  the  tiai 
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when  lh«  two  tfainxt  took  place;  fint,  ihe  time 
at  which  the  execution  wsi  levied;  and  ae- 
condlv,  the  time  at  which  the  coiniiiiMsion 
issaed.  Here  there  can  be  no  doubt  that  more 
Chan  two  calendar  months  did  elap«e  be- 
t^veea  these  two  proceedings.  The  autho* 
rities  which  have  lieen  cit(*d  to  this  effect 
are  decisive.  Ejf  parte  Fargyhar,  I  Mont. 
&  M.  7f  is  precisely  iu  point.  There,  on 
a  petition  by  mortgagees  praying  for  a  sale,  it 
appeared  that  one  of  the  mortgages  was  executed 
on  the  18th  FebruarVy  1826;  that  the  commis- 
•ioD  issued  on  the  ISih  April  following;  and 
that  an  act  of  bankruptcy  was  committed  before 
or  on  the  18th  February,  1826.  The  Vice- 
Cbanceltor  held,  that  the  t>vo  calendar  months 
expired  on  the  17th  April;  on  the  principle 
chat,  where  the  computation  of  time  was  to  lie 
from  aa  act  done,  the  day  on  which  such  act 
was  done  was  to  be  included ;  and  his  judgment 
was  afterwards  confirmed  by  LonI  Chancellor 
Lyndhurst.  Now  this  is  an  express  authority 
on  the  point  in  question ;  and  consequently  this 
execution  is  protected  by  section  81,  unless  it 
rometf  within  the  proviso  at  the  end  of  section 
HIS.  I  am  of  opinion  that  section  81  having  in 
•ucii  very  distinct  and  general  terms  protected 
all  executions  (tonifide  executed  or  levied  more 
thao  two  months  before  the  Issuing  of  the 
commission,  the  words  of  section  108  are 
not  sufficiently  explicit  to  divest  the  execution 
creditor  of  the  right  previously  given  by  section 
81.  The  words  of  the  108th  section  are  very 
laiTpe,  So  as  to  make  it  almost  necessary  to  im- 
pose some  limitation  on  their  meaning.  There 
would  be  great  difficulty  in  contending,  nor  has 
k  beeo  instated  on  the  part  of  the  defendant, 
that  all  acta  of  bankruptcy  at  any  former  periofl 
should  oveir-ride  executions  of  this  sort.  J 
chink  that  seetion  108  does  not  so  far  control 
■ection  81  as  to  prevent  its  clear  and  distinct 
Words  from  operating  in  a  case  of  this  descrip- 
tion. I  am  therefore  of  opinion  that  the  execu- 
tioQ  creditor  having  levied  his  execution  more 
ihan  two  months  before  the  issuing  of  the  com- 
misalonp  is  entitled  to  the  proceeds  of  the  goods, 
and  consequently  that  the  sheriff  made  a  false 
retum,and  that  the  plaintiff  is  entitle<l  to  recover. 
Parke,  J. — *'The  first  point  is  (supposing  this 
to  he  a  case  within  section  81),  whether  the 
execution  was  executed  or  levied  more  than  two 
calendar  months  before  the  issuing  of  the  com- 
mission. Now,  first,  as  to  the  meaning  of  the 
words  executed  or  levied,  that  has  been  settled 
i>y  numerous  decisions,  on  the  construction  of 
the  21  Jac.  1,  c.  19,  s.  9,  (where  the  words  used 
are  "served  and  executed '0  which  establish, 
that  at  ioon  as  the  sheriff  seizes  the  goods,  the 
execution  is  executed.  The  same  construction 
Bsiut  be  put  upon  the  words  *'  executed  or 
loried**  in  this  statute;  and  therefore  supposing 
the  plaintiff  to  be  entitled  to  the  benefit  of  sec- 
tion 81,  his  execution  ^vas  **  executed  or  levied*' 
by  eleven  o'clock  of  the  forenoon  of  the  13th 
Angnst.  The  next  qoeslion  is,  whether  the 
4tomnissioo  was  issued  more  than  two  calendar 
nombs  from  that  time.  Now,  if  the  day  of  the 
act  done  is  to  be  taken  Into  consideration,  as  it 
should  be,  according  to  the  argument  adopted 


by  the  Matter  of  the  RotUM  Leiteri.  Garland, 
16  Ves.  248,'  as  applicable  tn  that  case,  where 
the  plaintiff  is  privy  to  the  act,  then  the  dav  of 
the  seizure  in  this  case  must  be  reckonea  as 
one,  and  consequently,  if  tlie  commission  issued 
at  any  time  on  the  iSth  of  August,  it  issued 
more  than  two  calendar  months  after  the  exe- 
cution. Upon  this  point  Ei:  parte  Farq^kar, 
adjudged  first  by  i)ie  Ftce'Chaneellnr  Sir  J. 
F^icach,  and  afterwards  by  Lord  Lyndharst,  is 
decisive. 

'*  The  next  question  is,  what  is  the  effect  of 
sect.  108 f  It  appearstome  thalsecf .8l,appties 
to  aH  executions  levied  more  than  two  months 
before  the  issuing  of  the  commission,  whether 
founded  on  jadgnlients  after  verdict,  or  on  judg- 
ments b^  default  or  confession,  the  words  of 
that  section  being  general,  and'  not  in  any  way 
limited  or  oualified ;  and  that  the  108th  section 
applies  only  to  execution  on  judgments  by 
default^  or  confession,  or  uit  dicit,  where  the 
seizure  has  taken  place  within  the  two  calendar 
months  before  the  issuing  of  the  commission. 
That  construction  will  reconcile  the  two  sections 
of  the  act.  The  108th  section,  however  ob- 
scure in  irs  terms  originally,  has  nowreceive<1  a 
judicial  construction,  which  renders  it  tolerably 
clear.  The  creditor  who  hus  issued  execution 
on  a  judgment  after  vf  rtlict,  though  within  the 
two  months,  is  entitled  to  a  preference  if  the 
seizure  was  before  an  act  of  bankruptcy;  but 
where  the  judgment  is  by  default  or  confession^ 
then,  to  entitle  the  creditor  to  a  preference, 
there  miint  have  been  a  sale  as  well  as  a  seizure. 
See  ^iftner  v.  KemOle,  6  B.  &  C.  479 ;  ^ottey 
T.  Buck,  8  B.  &  G.  16f» ;  also  CnMfiM  t. 
Stmdi-p.  4  B.  &  C.  87."  1 

f  T'iunton,  J.  **  1  am  of  the  same  opinion.  There 
is  abundance  of  authority  to  shew  that  the  lair 
will  advert  to  the  fraction  of  a  day;  and  that 
being  so,  the  only  question  is,  whether  more 
than  two  calendar  months  did  not  elapse  'be- 
tween eleven  o'clock  of  the  13th  Of  August,  and 
twelve  at  noon  of  the  13th  of  October.  Now^ 
Lard  Holt,  in  an  anonymous  case,  in  1  Salk. 
44,  (reported  2  Lord  Raym.  1096,  as  ntsAu^h 
Y,Denningrton,)  says,  that  it  has  been  a(ljudged, 
Herbert  v.  Torball,  Keb.  589,  Sid.  162,  that 
if  one  be  born  on  the  1st  of  February  at  eleven 
at  night,  and  the  last  of  January  in  the  twenty, 
first  year  of  his  age,  at  one  of  the  clock  in  the 
morning  he  makes  his  will  of  lands,  and 
dies,  it  is  a  gf>o<l  will,  for  he  was  then  of 
age.  Then,  if  he  become  of  age  on  the  31st  of 
January,  he  of  course  must  be  above  the  .ige  of 
twenty-one  on  the  1st  of  February.  It  follows 
by  analogy,  therefore,  that  more  than  two  ca- 
lendar months  had  elapsedat  the  time  when  this 
commission  issued.  The  next  question  is, 
whether  the  execution,  notwithstanding  the 
proviso  of  the  tOSth  section,  be  within  the  pro- 
tection of  the  dUt.  The  language  of  that  sec- 
tion is  very  general,  and  applies  to  all  execu- 
tions whatever,  executed  two  months  before 
the  issuing  of  the  commission.  This  execution, 
therefore,  is  within  its  protection,  unless  it  is 
expressly  taken  out  of  it  by  section  108.  That 
section  appears  to  me  to  apply  to  executions 
issued  within  two  calendar  months ;    or,  in 
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other  fvords,  to  Buch  executloos  as  are  not  pro- 
tected by  section  81 ;  and  if  that  be  so,  it  is  un- 
necessary to  consider  the  cases  in  which  a  judi- 
cial construction  has  been  put  upon  section 
108.  If  that  section  were  not  limited  by  the 
81  St,  there  would  be  no  period  of  limitation 
whatever;  an  execution  issued  on  a  judgement 
founded  on  a  warrant  of  attorney,  would  be 
liable  to  be  disturbed  at  the  distance  of  many 
months,  or  even  yearn,  by  an  act  of  bankruptcy. 
It  appears  to  me  that  the  81st  section  was  in- 
tended to  interpose  a  sort  of  statutable  regula- 
tion, and  to  establish  that  where  the  two  months 
had  not  begun,  the  execution  should,  in  all 
cases  whatever,  be  protected.  I  am  of  opinion, 
therefore,  that  the  sheriff  made  a  false  return, 
and  that  the  plaintiff  is  entitled  to  recover." 

Patieson,  J.  ''4I  am  of  the  same  opinion.  The 
first  point  has  been  abandoned  on  the  argument 
for  the  defendant,  on  the  supposition  that  it  %vas 
adjudged  in  Giles  v.  Grover,  9  Biug.  128 ;  but 
the  point  there  decided  was,  that  by  aeizure 
under  an  execution,  the  property  was  not  di- 
vested out  of  the  defendant  in  the  execution. 
It  was  there  pressed  very  much  in  argument, 
that  by  a  seizure  of  the  goods,  an  execution 
was  always  considered  executed  within  the 
meaning  of  the  21  Jac.  1.  c.  19.  s.  9,  and  con- 
sequently that  the  property  in  the  goods  was 
thereby  divested  out  of  the  debtor.  But  al- 
though it  was  admitted  that  ever  since  that 
statute  the  law  had  been,  that  by  seizure  the 
execution  was  executed,  the  consequence  at- 
tempted to  be  deduced  from  it,  that  as  soon  as 
the  seizure  took  place,  the  property  was  di- 
vested out  of  the  debtor,  was  denied.  I  think 
that  never  was  the  law.  At  all  events,  if  it  ever 
was  60  held,  the  contrary  was  decided  in  Giles 
V.  Graver,  As  to  the  second  question,  I  en- 
tirely i^ree  with  my  Lord,  that  if  there  had  been 
no  aecisioo  on  the  point,  the  language  of  the 
act  requires  that  the  precise  time  when  the 
execution  was  executecf,  and  the  precise  time 
at  which  the  commission  was  issued,  roust  be 
ascertained ;  aod  the  case  of  ea parte  Faryuhar 
is  qoite  decisive,  that  more  than  two  months 
had  elapsed  in  the  present  case,  between  the 
Idth  of  August  and  the  Idth  of  October.  With 
respect  to  the  third  question,  it  is  sufficient  to 
aay,  that  section  1(^,  in  my  judgment,  dues 
not  apply  to  any  case  protected  by  section  81, 
and  that  makes  it  unnt^cessary  to  consider  the 
propriety  of  the  decisions  which  have  taken 
place  on  section  108,  which  I  believe  has  given 
occasion  within  a  few  years,  to  more  litigation, 
than  any  section  in  any  act  of  parliament  ever 
did."    ^udirment  for  the  plaintiff. 

Before  we  leave  the  subject,  it  may  not 
be  inappropriate  to  consider  how  far  at- 
tachments made  in  the  Mayor's  Courts, 
two  months  before  the  issuing  of  the  com- 
mission or  fiat,  are  protected  by  the  Slst 
sect,  of  the  Bankrupt  Act. 

From  the  decision  in  Godson  v.  Sane- 
iuary,  it  would  appear  that  the  words 
*'  levied  or  executed "  apply  to  the  com- 
mencement of  the  operation   of  the   wiit 


upon  the  property  of  the  bankrupt,    and 
consequentiy  that  an  attachment  made  xncne 
than  two  months  before  the  issuing  of  the 
fiat,  is  a  sufficient  levying  within  the  nkean- 
ing  of  the  81st  sec.     On  the  other  hand,  it 
would   seem  that  there   is   no  levying^   of 
the  attachment  until  judgment  had  under 
it;  and  that  such  judgment  is  the  date 
from  wluch  the  two  months  are    to   be 
calculated.     This  point  has  been  mooted 
in  the  profession,  but  there  has  not    jet 
been  any  judicial  decision  upon  it.     We 
understand,  however,  that  it  has  been  sub- 
mitted for  the    decision  of  a  gentle&Mm 
of  eminence  at  tiie  bar,   and  dbat  he  is 
of  opinion  that  judgment  upon  the   at- 
tachment must  be  obtained  more  than  two 
months  before  the  commission,  to  render 
it  valid,  as  the  108th  sec.  expressly  en- 
acts, that  no  creditor  having  made  an  at- 
tachment   according  to   the  custom.    Sue, 
shall  receive  more  than  a  rateable  part 
of  his  debt,  except   in   respect  of  any  ex- 
ecution or  extent  served  or  levied  by  seUmre 
upon  the  property  of  the  bankrupt. 

It  wotdd  seem,  therefore,  if  this  be  the 
correct  view  of  the  case,  that  the  81st  sec. 
is  not  an  independent  enactment  of  that 
part  of  the  108th  section  which  relates 
to  attachments,  or  that  the  words  *'  levied 
or  executed "  must  have  the  same  meaning 
as  the  words  "  served  and  levied  by  seizure" 
which  the  mere  making  of  an  attadiment 
does  not  amount  to. 


CHARACTERISTIC  SKETCHES  AND 
ANECDOTES  OF  LAWYERS. 


The  "  Autobiography,  Times,  Opinions,  and 
Contemporaries  of  Sir  Egerton  Brydges**  is 
an  amusing  book,  but  it  does  not,  in  many 
respects,  give  evidence  of  the  author *8  wis- 
dom, accuracy,  or  candour.  He  is  paitica- 
larly  bitter  against  the  lawyers,  whether 
judges,  counsel,  or  solicitors,  in  regard  to 
his  claim  to  the  title  of  Baron  Chandos,  of 
Sudeley.  He  would  have  us  believe  that, 
in  order  to  defeat  his  claim  to  the  dignity 
which  he  seems  to  have  coveted  in  a  most 
unbounded  measure,  scmiething  like  a  00a- 
spiracy  was  formed  to  pervert  ^e  law.  Hie 
costs  to  which  he  was  subjected,  we  suspect, 
are  exceedingly  exaggerated,  so  far,  at  least, 
as  the  lawyers  were  concerned;  and,  in 
oi'der  to  make  out  a  stronger  case  against 
the  profession  than  his  own  grievances  af* 
forded,  he  has  brought  forward  thoae  whidi 
have  resulted  from  the  decision  on  Mr. 
ThellussonV  will,  and  does  not  scruple  to 
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«hDege  tlttt  the  vast  annual  income  of  the 
testator  is  chiefly  absorbed  by  the  fbrtunate 
solicitors  who  manage  the  property. 

Although  SirEgerton's  hatred  of  the  law- 
yers is  thus  conspicuous,  he  makes  one  ex- 
ception in  fsLYoux  of  his  early  friend  Lord 
Tenterden;  and  in  the  course  of  his  volumes 
presents  us  with  some  sketches  of  the  cha- 
racter and  attainments  of  the  eminent  law- 
yers of  his  day,  which  we  shall  transfer  in 
an  abridged  form  into  our  pages. 

When  I  entered  the  Temple  (says  Sir  Eger- 
ton)  Sir  Woi.  Jones  was  iu  hi^h  fame  as  a  com- 
mentator and  translator  of  oriental  poetry,  and 
as  a  classical  scholar:  but  the  lawyers,  rii(ht]y 
or  wrongly,  held  him  in  little  estimation  for  hid 
skill  in  their  own  profession ;  nor  was  he  con- 
sidered then  to  have  the  talents  of  an  original 
writer.  I  had  not  the  good  luck  to  be  acquainted 
with  him,  nor  even  to  know  bis  person. 

Henry  Oowper  and  Sylvester  Doufl^las,  who 
had  each  published  a  volume  of  "  ftcports," 
were  more  talked  of  by  the  lawyers  i  as  well  as 
Hargrave  and  Charles  Butler,  who  were  editing 
a  new  edition  of  •*  Coke  upon  Littleton ;"  and 
John  Reeves,  who  had  published  a  **  History  of 
the  Law,"  a  dry  and  unreadable  book.  Har- 
ip-ave  was  a  man  of  acute  talent,  and  multifa- 
rious reading  in  the  law  j  and  Charles  Butler  I 
aftenyards  knew,  and  venerated  from  his  vast 
intelligence  and  amiable  character  and  manners. 
John  Reeves  was  a  wasp,  who  looked  what  he 
was.  Svlvester  Douglas,  afterwards  Lord 
Olenbervie,  was  laborious,  and  had  a  great  faci- 
lity at  acfjuired  knowledge,  hat  had  no  genius. 
He  was  a  tall  man,  with  a  high  nose,  whose 
looks  bespoke  his  nation  at  any  distance.  He  was 
of  the  ancient  house  of  Douglas,  but  bom 
ivithout  patrimony.  If  I  recollect,  his  ancestor 
was  the  celebrated  old  Scottish  poet  of  that 
name.  Henry  Cowpcr  was  descended  from 
Spencer  Cowper  the  judge,  brother  of  Lord 
Chancellor^  Cowper,  and  was  cousin  to  the 
poet.  I  think  lie  is  still  living  at  a  great  age ; 
his  father  was  a  general. 

At  that  time  (1782  to  1787)  the  three  who 
commonly  formed  the  mess  with  whom  I  dined 
in  the  Temple  Hall,  were  Charles  Abbott,  af- 
terwards  Speaker,  and  created  Lord  Colchester  j 
Anthony  Hart,  finally  Lord  Chancellor  of  Ire- 
land; and  John  Rpringot  Harvey,  lately  Ac- 
countant General.  Neither  the  abilitie*  of  the 
Speijcer,  nor  the  Irish  Chancellor,  impressed 
my  mind  with  any  thing  pre-eminent.  The 
Speaker  was  a  master  of  little  forms,  and  had 
an  epigrammatic  piquancy,  and  an  accuracy 
of  classical  scholarship ;  he  had  a  great  desire 
to  get  entry  among  the  great  and  in  the  fashion- 
able  world,  and  ivas  exactly  of  that  calibre  and 
class  which  Pitt  delighted  to  take  under  his 
patronage.  Hart  was  a  tall,  stout,  swarthy 
Wcst^  Indian,  with  large  rolling  eyes ;  quick, 
sagacious,  downright,  coarse,  fond  of  pleasure ; 
and  at  that  time  apparently  little  addicted  to 
^aw.  I  had  not  then  the  least  suspicion  of 
seeing  him  rise  to  eminence.    Mr.  Harvey  ^vas 


a  Kentish  man,  sprung  from  the  same  neigh- 
bourhood as  myself 

Lord  Mansfield  was  then  very  old,  and  spoke 
low,  feebly,  and  somewhat  indistinctly.  The 
other  three  Judges  of  the  King's  Bench  were 
Willis,  Ashurst,  and  Boiler.  Willis  was  a  gay 
old  man,  whose  whole  object  seemed  to  be  to 
escape  from  his  business  and  bis  paraphernalia  $ 
Ashurst  was  solemn  and  dull ;  Buller  was 
quick,  sharp,  severe,  and  somewhat  intolerant. 
There  was  Uttte  oratory  at  the  bar  except  that 
of  Erskine. 

The  late  Lord  |lo88])*n  was  a  subtle  reasqner ; 
but  he  had  no  strength,  closeness,  or  rectitude 
about  him,  and  convinced  no  one,  as  he  was 
not  loud,  but  flexible  and  insinuating,  his  very 
manner  raised  suspicion* 

Lord  Mansfield  had  something  of  the  same 
sort,  but  he  was  more  eloquent,  and  had  a  higher 
taste.  He  had  lived  with  poets  and  great  men 
from  his  youth,  and  could  exhibit  truth  dressed 
in  her  native  beauty ;  but  he  could  also  set  off 
the  false  ddesse  in  attractive  colours  when  it 
answered  his  purpose  to  do  so. 

Lord  Kenyon's  manner  was  entirely  technical ; 
he  had  no  eloquence  nor  command  of  language  j 
hut  he  was  supposed  to  have  a  deep  skill  in  the 
law,  and  having  natural  acuteness  and  sagacity 
to  apply  it  in  most  cases  accurately.  But  bis 
temper  was  ouick  and  irritable,  and  never  having 
had  a  liberal  education  nor  lived  in  the  world, 
his  notions  and  sentiments  were  narrow  and 
bigotted ;  he  could  not  generalise ;  and  these 
defects  gave  him  a  want  of  dignitv,  which  much 
detracted  from  the  influence  and  weight  of  his 
decisions. 

Lord  Ellenboroogh  was  brought  up  at  Peter- 
house,  Cambridge,  of  wluch  nis  rather,  the 
Bishop  of  Carlisle,  )vaa  master.  He  was  con- 
sidered rather  industrious,  but  scarcely  above 
f>ar  in  talents,  yet  then  displayed  the  same  vlo- 
ent  and  overbearing  temper  as  he  did  through 
life.  He  allowed  no  peace  to  those  over  whom 
his  surly  and  sarcastic  spirit  got  the  ascendant ; 
witness  poor  Capel  Lon^,  bis  fellow  collegian. 
He  was  very  unlike  his  younger  brother, 
George,  now  Bishop  of  Bath  and  Wells,  who 
was  a  milder  man,  and  had  better  talents,  and 
took  a  much  higher  degree  many  years  after- 
wards, 1  think  in  17S1.  We  were  a  short  time 
at  college  together,  but  I  saw  little  of  him,  as 
he  was  at  that  time  immersed  in  his  studies  to 
prepare  for  his  degree,  and  therefore  associated 
with  scarcely  any  one.  It  was  long  before  Ed- 
ward made  any  way  at  the  bar,  till  being  con- 
nected with  the  West  Indians  by  the  marriage 
of  his  uster  with  i^ir  Thomas  Rumbold,  he  was 
employed  as  one  of  the  counsel  on  Hastings' 
trial.  From  that  time  he  got  on  a  little,  but 
was  never  considered  as  a  leader,  till,  on  the 
sudden  dissolution  of  Pitt's  ministry  in  1801, 
when  Addingtou  had  a  difficulty  in  making  up 
his  patched  administration.  Law,  much  to  eveiy 
body's  surprise,  was  named  Attorney  General. 
He  was  then  fifty  years  old.  It  was  supposed 
that  with  a  party  formed  of  such  feeble  and  dis- 
cordant ingredients,  a  bold  man  was  wanted  in 
that  post,  aod  that   Law's    sarcastic  temper 
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would  be  of  use  to  them.  He  had  beeo 
there  d.carcely  a  year  wheii  Keuyon^s  death 
opened  to  him  the  high  office  of  Chief  Justice 
of  King'd  Bench,  and  a  peerage.  Naturally  in* 
clined  to  exercise  tlie  ascendancy  of  his  humour, 
that  sudden  tide  of  fortune  puffed  him  into  the 
skies.  He  was  impatient,  hasty,  vituperative, 
And  by  necessary  consequence  sometimes  in- 
correct in  his  authorities,  arguments,  conclu- 
sions, and  opinions.  As  long  as  Judge  Law- 
rence,  who  was  known  to  be  a  lietter  lawyer, 
as  well  as  of  better  uhilities  and  of  greater  mild- 
ness of  temper  and  disposition,  remained  on  the 
bench,  he  was  in  some  degree  under  his  control. 
There  is  some  advantage  (o  the  public,  ihongli 
not  to  the  suitors,  in  such  a  mind  and  temper 
as  Lord  Elienborough's ;  it  mukes  dispatch  of 
business;  for  wliat  it  cannot  untie,  it  cots  or 
tears  asunder. 

We  need  not  drAw  the  character  of  LonI 
Redesdale ;  for  he  has  drawn  it  with  sufficient 
accuracy,  though  he  has,  by  a  strange  error, 
written  under  it  ho  less  a  name  that  that  of  the 
great  chief  justice.  Sir  E<lward  Cuke.  The 
oddity  is,  that  no  two  judges  or  lawyers  could 
ever  nave  been  less  alike.  Nature  iiad  given 
profound  abilities  and  deep  learning  to  tlie 
one;  and  no  abilities  at  all,  and  nothing  like 
true  learnmg  to  the  other. 

Lord  Erskine  was  a  perfect  contrast  to  all 
these.  He  was  a  most  brilliant,  but  sometimes 
a  shooting,  star.  He  had  every  variety  of 
intellect,  and  adorned  with  all  beauty  of  lan- 
guage, all  harmony  of  utterance,  aud  all 
fire  and  grace  of  expression  in  his  counte- 
nance and  form.  As  he  was  of  the  highest 
Scottish  nobility  in  blood,  so  he  shewed  it  in 
all  his  mieui  tone,  and  manners.  The  very 
conflicting  brilliance  of  hia^  numerous  supe- 
riorities led  him  into  unsteadiness,  aud  often 
into  errors.  He  sometime^  passed  too  hastily 
over  subjects  to  have  entered  deep  into  tliem, 
and  thus  incurred  the  charge  of  superficial  ta- 
lents, when  no  man  was  more  capable  of  enter- 
ing profoundly  into  an  investigation,  or  had  a 
more  sagacious  and  correct  judgment  when  he 
chose  to  give  his  mind  to  it ;  but  the  meteors 
that  danced  before  him,  often  led  him  on  too- 
Tapidly  aiul  too  irregularly.  He  %vas  apt  to 
grasp  at  too  much,  and  not  unfrequently  found 
that  he  embraced  clouds  which  vanished  in  his 
arms.  His  imagination  often  led  him  into 
wider  fields  than  a  Court  of  Law  relishes  or 
comprehends ;  and  the  airy  notions  and  pro- 
fusion of  colours  which  he  interposed  occa- 
sionally, became  fatiguing  and  oppressive  to 
the  technical  dulness  of  professional  men. 
They  were  considered  by  them  to  be  lights  that 
led  astray,  bnt  still  "they  were  lights  from 
heaven."  He  abounded  m  beautiful  reflec- 
tion and  sentiment;  but  some  may  have 
supposeil  these  to  have  been  supplied  rather 
by  memory  than  from  original  internal  sources. 
I  do  not  admit  this :  the  application  of  them 
was  so  happy,  that  they  could  not  have  so 
fitted,  if  they  had  not  been  original.  The 
ingredients  may  have  been  new  combined  in 
large  portions;  not  so  original,  for  instance, 
in  ail  their  particles,  as  those  of  Burke,  of 


whom  not  only  the  whole,  but'  efcry 
rate  part  is  commonly  new.  Erskine's  rapicKif 
and  lightness  of  wing,  made  him  often  take  the 
first  hasty  view  of  his  own  mind,  rather  thanaearcli 
iu  books  for  technical  knowledge  and  arbitraiy 
authority.  His  arguments  are,  therefore,  coru- 
monly  addressed  rather  to  the  general  rundi- 
tion  of  men's  anderstandings  tlian  to  profes- 
sional auditors.  All  these  distinctions  may  be 
exemplified  and  illustrated,  l»y  a  comparison  of 
his  speeches  with  those  ot  the  other  Law  Lvrtis 
in  the  Banbury  case,  as  reported  by  Le  Alar- 
chant,  Erskine  by  his  constant  practice  in  the 
Courts  of  Common  Law,  \vhs  not  qualified  to 
shineas  Lord  Chancellor.  The  fall  of  his  partj 
soon  removed  him  from  the  woolsack;  «iid 
then  his  faculties  seemed  to  1>e  worn  oiu,  atid 
that  brilliant  constellation  of  mind,  threw  out 
nothing  hut  casual,  erratic,  and  flighty  sparks. 
We  are  liound  to  remember  the  splendour  oi 
the  noon-duy  sun,  and  not  reproach  the  even- 
ing if  it  set  in  clouds. 

Percival  had  the  most  extraordinary  rise. 
From  no  practice  at  all,  he  was,  at  the  age  of 
thirty-nine,  appointed  by  Addington,  Solicitor- 
General  s  the  next  year  he  suiTeeded  Law,  aa 
Attorney-General ;  and  then,  on  the  dismissal 
of  *'The  Talents,"  ivas  made  the  Duke -of 
Portland's  Chancellor  uf  the  Exchequer,  on 
whose  death  he  became  premier ;  and,  wiiat  is 
singular,  had  no  adequate  capacity  for  any  one 
of  these  situations,  fie  had  no  oratory,  bat  a 
barking,  snappish  manner;  a  little  plain  per- 
son, and  an  inharmonious  voice ;  he  had  quick- 
ness, but  it  appeared  to  me  principally  the 
quickness  of  temper  ;  his  turn  was  sarcasoi  and 
biting  cavil,  which  certainly  had  the  effect  of 
keeping  people  in  sulijcction.  He  was  an  in* 
Veterate  tory,  and  thought  all  uol>ility  was  no- 
nopoKked  by  the  houie  of  Perceval. 

I  must  not  leave  Pepper  Arden,  Lord  AU 
vanley,  out  of  the  group ;  for  his  ugly,  broken- 
nosed  face,  and  gogle  eyes  often  made  me 
luugh.  Sir  Egerton,  it  seems,  had  nearly  been 
the  death  of  him  at  some  review,  but  "  by  ooe 
mighty  effort,  he  brought  up  his  horse,  and  had 
the  happiness  thus  to  save  the  life  of  this  eio* 
quent  oracle  of  the  law,  over  whom,  (aaya  Sir 
Egerton)  I  must  otherwise  have  gone  suord  ia 
hand ;  and  what  a  crush  and  manglement  ivould 
then  have  ensued.  The  colonel  made  many  apo- 
logies, and  I  got  a  severe  rating.  But,  lo,  what 
his  Honor  lived  for,  to  vote,  six  yean  after- 
wards, against  the  Chandos  claim,  of  the  me- 
rits of  which,  as  he  had  but  lately  been  elevated 
to  the  Upper  House,  he  knew  nothing.*'  Lord 
Alvanley  had  a  confused  babbling  manner  of 
talking,  which  made  it  wonderful  how  he  had 
ever  attained  to  high  offices  in  the  law ;  nor  had 
he  more  credit  for  knowledge  in  his  pro* 
fession  than  for  oratory.  Pitt  had  promoted 
him  to  the  Attorney-Genendship,  among  the 
many  strange  choices  of  the  patronage  wfakh 
he  conferred ;  and  he  became  the  snbject  of 
one  of  the  most  ludicrous  odes  in  the  ^  Rol- 
liad."  They  who  knew  him  better  than  I  dkl, 
considered  him  of  an  easy  temper,  and  not 
meaning  ill,  though  of  a  blundering  undemtiiid" 
ing. 
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{Sirliswiiel  Romill]f  was  a  profouod  lavrycr, 
a  deep  and  origitial  thinker,  or  a  most  neontWe 
and  conscieiitiou*  mind,  full  of  benevolence, 
p«triolbtB»  and  liberal  principles,  and  in  all 
respects  a  most  exemplary  and  admirable  man  i 
ami  it  is  a  melancholy,  instance  of  the  spiteful 
and  pervene  freaks  of  fortune^  that  he  never 
lived  to  fill  the  hifirhest  offices  and  attain  the 
highest  honours  of  his  profession.     . 

LonI  BIdon— -I  had  many  opportunities  of 
seeing  nearly,  as  he  was  many  years  counsel  for 
the  Chaiidos  claim,  and  took  a  lealoos  part  in 
it  I  but  delicacy  prevents  roe  from  enlarging  on 
this  topic,  as  his  lordship  is  still  living  a(  a  ve- 
nerable age  ;  and  were  I  to  praise,  I  should  be 
suspected  of  flattery ;  were  f  to  blame,  1  could 
not  speak  with  freedom,  except  that  1  must 
repeat  my  protest  against  the  manner  in  which 
he  treated  the  ill  starred  circular  letter.  Of  his 
lordship's  profound  talents,  and  great  skill  in 
the  la%v,  there  can  be  no  question. 

I  knew  little  of  Chief  Baron  Eyre,  Sir  James 
Blansfield,  Sir  Vicary  Gibbs,  or  Sir  Thomas 
Plomer.  The  first  three  at  least  were  able  law« 
yers,  and  the  second  and  third  much  superior  in 
talents  and  acouireroents  either  to  Lord  Redes- 
dale  or  Lord  Elleuhorougli.  I  believe  Sir 
Thomas  Plomer  had  been  distiniruiiihed  at  Ox- 
ford, and  was  a  friend  of  Sir  William  Jones. 
I  remember  him  latterly  in  parliament,  a  lao- 
l^id,  confused,  and  inefficient  speaker ;  but  his 
kealth  was  probably  then  gone. 

Lord  GiflTord  had  a  surprising  rise;  but  I 
could  trace  nothing  of  ability  in  his  parliamen- 
tary speeches ;  he  was  pushed  forward  too  ra« 
piilly,  not  having  had  the  advantage  of  a  liberal 
education.  It  was  impossible  for  him  to  have 
laid  io  any  slock  of  general  knowledge.  i 

Of  all  mflhi  who  struck  me  at  once,  Lord 
Lyndhurst's  talents  made  the  greatest  impression 
upon  me:  this  was  on  an  election  committee, 
where  be  was  counsel  as  late  as  1813. 

I  suppose  men  often  make  way  by  the  fame 
of  knowledge,  who  are  miserable  speakers }  for 
Che  eloquence  of  the  har  is  generally  wretched. 
One  Is  surprised  that  among  such  innumerable 
reports,  there  are  not  more  inconsistent  deci- 
sions than  really  occur.  It  shews  that  whatever 
be  the  power  of  argument,  cases  are  pretty  well 
sifted  beforehand,  and  that  the  bar  are  diligent, 
and  hold  a  responsibility  over  the  court.  Yet 
how  many  men  of  very  munble  powers  we  meet 
who  have  bad  success  in  this  profession.  It  is 
easy  to  explain  theoretically  what  would  seem 
to  be  the  talents  best  fitted  for  the  bar  and  the 
l>ench ;  but  practically  a  number  of  accidental 
circumstances  must  occur  to  bring  them  into 
play.  Some  men  have  a  right  judgment  and  a 
knowledge  of  cases  without  the  power  of  ex- 
pluning  themselves,  and  therefore  cannot  make 
their  knowledge  available.  Others  cannot  ob- 
trude themselves  with  sufficient  firmness  to 
oMike  a  commencement ;  and  no  one,  till  he  has 
persevered  a  little  while,  can  gain  sufficient  self- 
possession  to  display  what  he  knows.  He  who 
will  not  be  put  down  at  first,  will  gain  the  ear 
of  the  court  at  last,  however  bad  his  manner,  if 
his  knowledge  be  sound  and  his  judgment  good. 
Of  Lord  Tenterdeu  the  author  observes — 


"  ThoOgh  we  were  in  some  degree  competitors, 
our  fneiidship  was  never  broken  or  cooled.  He 
always  exceeded  me  in  accuracy,  steadiness, 
and  equality  of  laliour;  while  I  was  more  fitful, 
flighty,  and  enthusiastic.  He  knew  the  rules 
of  grammar  better,  and  was  more  sure  in  any 
examination  or  task.  He  wrote  Latin  verses 
and  prose  themes  with  more  correctness;  while 
I  ivas  more  ambitious  and  more  uneciual,  and 
preferred  translating  Hoiace  into  English  verse, 
to  writing  moral  essays,  whether  in  Latin  or  in 
English.  There  was  the  same  difference  in  our 
tem^iers  and  our  tastes.  He  was  always  prudent 
and  calm;  I  always  passionate  and  restless. 
Each  knew  well  wherein  the  other's  strength 
lay,  and  yielded  to  it.'*  "  It  has  been  said  that 
he  was  not  a  brilliant  man.  I  scarcely  know 
huw  it  can  be  denied  that  one,  in  whom  con- 
centrated so  many  jjfreat  qualities,  was  brilliant. 
It  is  true  that  in  his  speeches  and  decisions  he 
did  not  introduce  imagery  or  ornament ;  and  it 
may  be  admitted  that  imagination  was  not  the 
predominating  power  of  his  intellect ;  but  I  do 
not  think  he  wanted  imagination  when  called 
for  I  he  not  only  wrote  good  Latin  poetry,  but 
elegant  English  poetry  occasionally,  in  which  n«i- 
tlier  imagery  nor  sentiment  is  wanting.  Ought  we 
not  to  attribute  the  closeness  of  his  mind  to 
his  conscientious  resolve  to  chain  himself  to  tlie 
grave  duties  of  bis  profession?  Oratory  is  out  of 

flace  in  discussing  a  question  of  legal  authority, 
f  he  had  given  up  part  of  his  mind  to  politics,  he 
might  have  made  more,  noise  in  the  world  j 
but  he  could  not  have  so  honestly  and  so  ably 
discharged  the  burthen  of  that  exalted  office^ 
on  which  the  lives,  liberties,  and  properties,  of 
the  people  are  dependent.  I  remember  three 
Chief  Justices  before  him  ;  Mansfield,  Kenyon» 
and  EUcnborough ;  two  of  them  were  politi- 
cians. Compare  the  decisions  of  all  three  with 
those  of  Lord  Tenterden.  Kenyon  wanted 
education,  dignity,  and  temper:  he  knew  no- 
thing out  of  his  profession  ;  and  yet  he  had  the 
vanity  to  display  himself  on  topics  on  which  hd 
only  shewed  his  own  crudeness  and  bigotry. 
Mansfield  was  plausible,  elegant,  and  eloquent  j 
but  it  fairiy  may  be  doubted,  ivhetlier  he  was 
sound.  Lord  Ellenborough  was  learned,  pow- 
erful, and  vigorous;  but  did  not  possess  the 
temper  and  discretion  of  his  successor.  No 
one  will  deny  that  he  was  a  good  judge  of  the 
hitman  character;  indeed,  it  may  be  owned, 
that  the  tendency  of  his  mind  and  disposition 
went  a  little  to  the  verge  of  severity ;  and  that 
he  was  direct,  penetrating  and  caustic.  He  was 
impatient  of  any  thing  circuitous,  evasive,  and 
which  attempted  disguise;  and  at  once  saw  and 
detected  vanity  in  all  its  lurking  holes.  He 
was  a  close  reasoner,  and  would  allow  of  no 
sophistries ;  but  perhaps  he  had  a  greater  ca- 

rity  for  judging,  than  for  finding  argumente. 
every  thing  he  was  distinguished  for  good 
sense ;  but  he  had  not  the  wit  to  set  the  ubie 
in  a  roar.  His  mind  was  occupied  with  great 
things;  and  they  who  do  great  thhigs  well 
seldom  do  little  thmgs  gracemlly.  ' 
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MeHeal  Jurispniienee. 


MEDICAL  JURISPRUDENCE. 


PHRBNOLOOT. 

Wb  have  given  a  general  review  of  Mr. 
Chitty's  work  on  Medical  Jurisprudence, 
(p.  J42),  and  proceed  to  notice  some  of  the 
subjects  in  detail,  which  appear  to  be 
adapted  to  our  pages.  Amongst  the  various 
tx>pioB  which  are  included  in  the  author's 
comprehensive  scheme,  are  those  of  Phre- 
nology and  Physiognomy.  The  former,  in 
particular,  has  engaged  much  of  Mr.  Chit- 
ty's attention ;  and  he  has  deemed  this  new 
system  of  mental  and  moral  philosophy  en- 
titled to  a  very  ample  statement,  accompa- 
nied by  explanatory  plates. 

In  treating  of  this  curious  science,  Mr. 
Chitty  must  have  somewhat  taxed  his  inge- 
nuity to  bring  all  its  details  within  the 
scope  of  "  Medical  Jurisprudence."  We 
shall  extract  the  passages  which  may  be 
said  to  have  a  professional  bearingt  and 
make  some  remarks  arising  out  of  the  sub- 
ject. 

It  will  amuse  the  reader  to  find  that,  in 
treating  of  the  Head  and  Countenance,  and 
how  far  the  dimensions,  shape,  or  appear- 
ance assist  in  determining  the  degree  of 
intellect,  character,  &c.,  Mr.  Chitty  has 
gravely  considered  and  argued,  that  these 
appearances  are  inadmissible  in  judicial  in- 
quiries. 

"  If  the  sciences  of  cranioscopy  and  physio- 
logy could  be  brought  to  any  certain  and 
unvarying  result  it  is  obvious  that  they  would 
be  of  the  highest  itqportance,  not  only  as 
regards  the  varying  descriptions  of  education 
to  be  applied  to  ttue  thereby  discovered  capa- 
cities or  cliildren,  but  th/ey  might  also  mate- 
rially influence  the  lata  and  its  administration, 
especially  in  its  application  to  alle(red  crimi- 
nals, towards  whom>  (independently  of  ex- 
press evidence  of  mental  imbecility  or  aber- 
ration), if  it  were  clearly  proved  that  they 
^ad  been  strongly  predisposed  by  natural  con- 
struction to  particular  crime  or  outrage,  some 
indulgence  or  mitigation  inigM  perhaps  be 
justly  extended.  But  at  present,  especially  as 
regards  cranioscopy  and  small  deviations  in  the 
appearance  of  the  skudl  from  its  perfect  fprm 
and  shape^  not  absolutely  denoting  insanity, 
there  appears  to  be  too  much  uucertaiutv  to 
induce  any  practical  application  of  the  doc- 
trine. Perhaps  we  are  wisely  kept  in  un- 
certainty, as  much  misery  might  result  from 
the  anticipation  of  certain  evil  or  good,  and  by 
the  comparative  irresponsibility  &r  manj  of 
our  actioi^s,  which  we  should  be  apt  19  mfer 
we  were  predestined  to  perform,  apd  would 
in  vain  endeavour  to  prevent.  Practically  we 
know  from  history  that  the  greatest  depravity 
and  moral  delinquency  have  been  concealed 
under  the  most  amiable  apjtearance,  whilst  thci 
best  internal  feeling,  disposition,  and  character 


mav  present  a  most  forbiddii^  contttenflocw 
ana  aemeaiiouf.  As  *'  Man  is  pradiscd  us 
disguise,  and  cheats  the  most  discerning  tfes/' 
it  may  be  inferred  that  witnesses  aad  pri- 
soners will  exhibit  the  most  amiable  appear* 
ance  they  can  assume,  and,  tl^refore,  H 
would  be  absurd  to  draw  fsvouratie  ooaclo- 
sions  from  external  appearances ;  and,  on  the 
other  hand,  it  is  the  duty  of  all  to  stmgi^le 
against  admitting  the  slightest  pr^ndice,  bias, 
or  suspicion  in  respect  Si  any  assumed  know- 
ledge, either  of  cranioscopy  or  pb^iognomy, 
ana  to  judge  alone  horn  the  evidence  and 
probabihties  of  each  paiticidar  casa." 

With  great  submission  to  Mr.  Chitty, — as 
equally  skilled  in  law  and  metaph3f8iGS, — 
we  think  that  neither  the  interests  of  socie- 
ty, nor  the  calls  of  humanity,  could  tolerate 
any  "  indulgence  or  mitigation,"  because 
there  existed  evidence  of  "  natural  c(»struc- 
tion  to  particular  crime  or  oatrage."  And 
we  believe  that  such  a  nuschievous  ocmcla- 
sion  is  not  chargeable  on  the  aystem  in 
question.  We  fear  it  must  be  assumed, 
without  reference  to  the  discoveries  of  Dra, 
Gall  and  Spurzheim,  that  every  human  be- 
ing is  naturally  inclined  to  commit  ofiences 
against  reason  and  morality.  Nothing 
short  of  clear  evidence  of  mental  abenatkui 
or  imbecility  can  be  admissible  in  the  way 
either  of  defence  or  mitigation.  WTiere 
the  mental  faculties  are  sufficiently  strong 
to  distinguish  the  nature  and  consequences 
of  crime,  the  excuse  of  impetuous  pftsaiom 
must  not  be  listened  tx) ;  and  in  fact  the 
fear  of  certain  punishment  most  be  bron^t 
to  bear  in  opposition  to  the  desire  of  grati- 
fication. It  is  equally  merciful  to  those 
whose  dispositions  are  mor^  than  usually 
depraved,  as  it  is  right  to  the  community, 
to  hold  out  the  terror  of  a  just  measnxe  of 
punishment.  The  principles  of  law,  aa  well 
as  the  rules  of  common  sense,  impose  tea- 
ponsibility  for  actions;  but  it  cannot  be 
disputed,  either  according  to  the  old  or  the 
new  system,  that  some  are  less  able  to  re- 
sist temptation  than  others.  In  such  cases 
we  may  piiy  the  criminal,  but  for  the  sake 
of  example,  must  not  spare  the  infliction  of 
due  punishment.  The  nice  shades  of  morsl 
oflfence— the  varieties  of  motive— the  infi- 
nite number  of  excuses  which  the  offender 
may  adduce — are  not  the  subject  of  human 
investigation,  and  must  be  left  to  another 
and  better  tribm)^!. 

LAW  PROMOTIONS. 


KIKO  S  COUNSBL. 

C.  Creswell,  Esq.,  of  the  Northern  Gircait. 


Motioiu/or  the  next  Settiout^  Parliament. 
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LIST  OF  MOTIONS  FOR  THE  NEXT|     ««>«"tont  residence  in  their  reipectiv«  dio- 

SESSION  OF  PARLIAMENT.         |  MrXm^-BiU  to  carry  into  effect  the  re- 

commendation  of  the  Select  Committee  of 
this  Session,  for  reducing  the  expenses  at 
Elections  for  Members  to  serve  m  ParUa- 
ment,  and  for  establishing  an  uniform  and 
economical  rate  of  expense  for  the  same  in 
the  United  Kingdom. 
Mr.  Hardf^ — Bill  to  consolidate  and  amend  the 
Laws  relating  to  Bribery  and  the  Expenses 
of  Elections  of  Members  to  serve  in  Parlia- 
ment. 
Mr.  Grote—WA,  j^roviding  that  the  Votes  at 
all  future  Elections  for  Members  of  Parlia- 
ment be  taken  by  way  of  Ballot. 
Mr.  Hume — Motion  for  buUding  a  new  House 

of  Commons. 
Mr.  O'ConneU — ^To  move  a  resolution  for  Ad- 
journment of  the  House  at  eight  o'clock 
in  the  evening. 
Mr.  Ruthven — ^That  Petitions  shall  not  be  re- 
ceived during  the  Session  after  the  hour  of 
twelve  o'clock  at  night. 
Mr.  Etrart — ^Fhat  the  House  do  rise  at  or  be- 
fore twelve  o'clock  every  night. 
Sir  Samuel  fFkalley — Return  of  the  First  and 
Second  Readings,   Committals  and  Third 
Readings  of  each  Bill  in  1833  and  1834,  and 
the  respective  Divisions  on  every  stage  (ex- 
cept in  Committees),  and  stating  the  same 
particulars  of  their  progress  in  the  House  of 
Lords. 
Mr.  Hume — Select  Committee  to  consider  the 
several  Rules  and  Orders  of  the  House  of 
Commons  for  conducting  the  Public  and 
Private  Business  of  the  House,  and  bringing 
them  into  a  manual  or  form,  that  members 
may  know  the  rules  and  forms  of  the  House 
for  the  regulation  of  the  business  of  the 
House. 
Mr.  Guest — ^To  move  the  appointment  of  a 
Committee  to  which  shall  be  referred  the 
Table  of  Fees  payable  to  the  Officers  and 
Servants  of  this  House,  for  the  piu'pose  of 
revising,  altering,  and  amending  the  same. 
Mr.  Holcomb— To  move,  that  all  Bills,  both 
public  and  private,  which  shall  have  passed 
through  any  or  all  their  stages  in  this  House 
and  not  rejected,  may,    by  leave  of  this 
House,  be  resumed  in  the  nexl  Session  of  the 
same  Parliament,  without  passing  through  any 
of  its  stages  in  this  House  a  second  time,  a 
fortnight's  notice  being  given  of  asking  such 
leave  of  this  House. 


ADMINISTRATION  OF  JUSTtCB  IN  KM  GLAND. 

Mr.  Attorney  General — Bill  to  abolish  Impri- 
sonment for  Debt,  except  in  cases  of  Fraud, 
and  for  amending  the  Law  of  Debtor  and 
Creditor.  ^  . 

Mr.  Attarnep  General — ^Bill  for  rendering  uni- 
form, and  regulating  the  Execution  of  all 
WUls  of  real  and  personal  property. 
Mr.  Attorney  General — Bill  to  facilitate  the 
Enfranchisement  of  Copyholds,    and  gra^ 
duaUy  to  bring  all  Land  in  England  and 
Wales  to  the  tenure  of  Free  and  Common 
Soccage. 
Mr.  Kennedy — ^Bill  to  give  to  Courts  of  Gene- 
ral Quarter  Sessions  of  Counties  in  England 
and  Wales,  the  power  of  trying  civil  cases 
to  the  amount  or  20/. 
Mr.  Pryme — Bill  to  abolish  Grand  Juries  in 

England  and  Wales. 
Mr.  Z>ftr(?//— Bill  for  the  total  Repeal  of  the 

Usury  Laws. 
Mr.  Rotch — ^Bill  to  repeal  the  law  of  Forfei- 
ture. 
Mr.  Bltimire — ^To  provide  for  and  settle  any 
doubts  that  may  be  entertained  respecting 
the  identity  of  Boundaries  of  Lands  of  dif- 
ferent tenures,  intermixed  or  adjoining  to- 
gether. 
Mr.  War  burton — Select  committee  to  inquire 
into  the  conduct  of  Coroners  in  closing  their 
Courts. 
Mr.  Ewart—WX  to  abolish  Capital  Punishment 
in  cases  of  Letter  Stealing,  and  in  cases  of 
Sacrilege. 
Mr.  Eu^art — Bill  to  give  Prisoners  a  full  de- 
fence by  Counsel  and  Attorney. 
Sir  Richard  Fyvyan^^XW  to  establish  a  Local 
Court  of  Judicature  for  the  better  protec- 
tion of  the  Mining  Interests  in  the  county 
of  Cornwall. 
Mr.  Pouher—WA  for  the  better  Observance  of 

the  Lord's  Day. 
Sir  Andrew  Agnew — ^BiU  or  bills  to  extend  to 
all  classes  of  his  Majesty's   subjects,   the 
privilege  of  Protection  in  the  due  Obser- 
vance of  the  Lord's  Day. 


HOUSSS  OF  PARLIAUENT. 


pre- 
Ma- 


Mr.  Eteart — ^That  an  humble  Address  be 
sented  to  his  Majesty  pravin^  that  his 
jesty  will  be  pleased  to  take  into  his  royal 
consideration  the  propriety  of  exercising  the 
undoubted  prerogative  of  the  Crown,  by  the 
appointment  of  Peers  for  life,  with  a  view  to 
promote  the  harmony  between  the  different 
branches  of  the  Legislature,  and  the  general 
welfare  of  the  Country. 

Sir  Samuel  IFhalleu — ^Bill  for  the  abolition  of 
the  Hereditary  Peerage. 

Mr.  Rippon — Bill  to  take  away  from  the  Arch- 
bishops and  Bishops  of  the  established 
Church,  their  legislative  and  judicial  func- 
tions in  the  Upper  House  of  Parliament, 
YViUi  a  view  to  increase  their  usefulness  by 


IRELAND. 

Mr.  Ward— To  call  the  attention  of  the  atten- 
tion of  the  House  to  the  state  of  the  Protes- 
tant Establishment  in  Ireland,  and  to  the 
necessity  of  so  remodelling  it  upon  the 
death  of  the  present  incumbent,  as  to 
afford  permanent  and  substantial  relief  to 
the  Roman  Catholic  population. 

Lord  Viscount  Acheeon — That  it  is  expcdifittt 
to  equalize  the  Grant  now  made  to  the  vari- 
ous classes  of  Presbyterian  Clergymen  in 
Ireland,  under  the  name  of  Rcgium  Donum. 

Mr.  Afullins-^To  move  for  leave  to  bring  in  a 
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MHionf/itr  the  nexi  Sm tiofi  0/  Parliameni. 


BIH  to  amefld  10  much  of  the  act  3  &  4  W.  4, 

c.  27,  being  an  Act  for  the. Limitation  of 
Actions  andSuits  relating  to  Real  Property, 
as  extends  the  provisions  of  the  said  act  to 
Ireland. 

Mr.  O'C'^im^//— BUI  for  the  Regulation  of  the 
Corporation  of  the  City  of  Dublin. 

Mr.  />oAAiii— Bill  to  establish  a  general  Cir- 
cuit Quarter  Sessions  of  the  Peace  in  Ire- 
land, to  state  the  places  where  the  same  are 
to  be  holden  in  each  county,  and  also  the 
period  of  their  commencement,  and  the 
number  of  days  reouisite  for  each  session. 

Colonel  yrrner-~rB\u  to  empower  the  fore- 
man, or  any  other  member  of  Grand  Juries 
in  Ireland,  being  a  magistrate,  to  administer 
oaths  to  witnesses  on  bilh  of  indictment. 

Mr.  />o/i//fii~BiIl  to  enable  joint  Tenants  in 
Boroughs  in  Ireland,  where  the  rent  exceeds 
20/ ,  to  register  their  Votes,  and  Vote  for  a 
Member  of  Parliament  for  their  respective 
boroughs. 

Mr.  DMin^BWL  for  the  better  Regulation 
and  Payment  of  Coroners  in  Irelano. 

Mr.  Biih — ^Address  to  his  Majestv,  that  he 
will  be  graciously  pleased  to  hold  his  Court 
and  Parliament  occasionally  in  that  part  of 
the  United  Kingdom  called  Ireland. 

Mr.  Fredrrick  i9Affu^— Bill  for  the  better  Ob- 
servance  of  the  Lord's  Day  in  Ireland. 

Mr  Lttw  Hoifgei — Motion  relating  to  the 
Poor  of  Ireland,  with  the  view  of  adopting 
some  mode  for  their  Relief. 

Mr.  Pouleii  Scrope — Bill  for  thf"  Relief  and 
Employment  of  the  destitute  Poor  in  Ire- 
land. 

Mr.  MtiUini — Committee  to  enquire  into  the 
State,  Operation,  and  Abuses  of  the  Irish 
Fishery  Laws,  with  a  view  to  the  consolida- 
tion and  amendment  of  the  same. 


SCOTLAND. 

Mr.  Robert  fFallace^BWh  for  improving  the 
Practice  in  the  Supreme  and  Provincial 
Courts ;  also,  the  present  svstem  of  convey- 
ing Heritable  Property  in  Scotland. 

Mr.  Robert  fTttlhce  —  Select  Committee  to 
enquire  into  the  nature  and  extent  of  the 
powers  and  duties  exercised  by  and  incum- 
oent  on  the  Law  Functionaries  of  Scotland. 

Sir  j4nffrew  j4s^nefe-~Jji\\  or  bills  to  explain 
and  amend  the  Laws  relating  to  the  Ouser- 
vance  of  the  Sabbath  Day  in  Scotland. 

Mr.  Robert  Steufirt—Biil  to  establish  an  iini*^ 
form  system  of  Re^stration  of  Births,  Mar- 
riages and  Deaths  in  Scotland. 

Sir  Irillhm  Rue — Select  Committee  to  enquire 
into  and  report  as  to  the  existing  Defects  of 
the  Bankrupt  Law  of  Scotland,  and  the 
moat  suitable  amendments  and  improve- 
ments to  be  introduced  into  that  law. 


MISCSLLANBOUS. 

Mr.  ^tfmtf'^Select  Committee,  to  inquire  into 
the  nature  and  amount  of  the  several  Sine- 
cure Offices  and  Compensations  granted  on 
abofition  of  offices ;  the  authority  on  which 
'  granted,  and  How  far  each  df  them  ihoiiTd  I 
M  Gontiiiaed,  modifiedy  or  abolished. 


Mr.  liF/£(«— Address  for  a  commissioii  of  iit> 

2uiry  into  the  Universities  of  Oxford  mtti 
*am  bridge. 
Mr.  fFiUi — Motion  for  the  consideration  and 
redress  of  the  practical  grievances  of  Pro- 
testant Dissenters. 

Mr.  ff^tUt — Select  (Committee,  to  consider 
the  expedience  of  establisbbig  one  or  more 
National  Universities  in  the  Metropolis,  or 
other  places  in  England  and  Wales. 

Mr.  ^fA«— Bill  fbr'more  effectually  prevent- 
ing and  punishing  the  disgraceful  crime  of 
PrUe-fightiug. 

Mr.  Tovke — Address  to  his  Majesty  I>e8eechinflr 
him  to  grant  his  Royal  Charter  to  the  Uni- 
versity of  London  in  the  terms  heretofore 
approved  by  the  tlien  law  officers  of  ahe 
crown,  and  containing,  uo  other  restrictioo 
than  against  conferring  Degrees  in  Diviatty. 

Mr.  Buckbtghnm — Bill  to  repeal  so  much  of 
the  act  54  Geo.  3,  commonly  called  "  The 
Copyright  Act,''  as  enjoins  the  delivery  of 
eleven  copies  of  every  book  and  volume  for 
the  eleven  public  libraries  therein  men- 
tioned, excepting  only  one  copy  to  the 
British  Museum. 

Mr.  BurifriA^AtfM— Select  Committee,  to  in- 
quire into  the  practicalnlity  of  devising  some 
plan  by  which  an  adequate  supply  of  able 
Seamen  may  be  best  provided  for  the  service 
of  his  Majesty's  Navy,  without  recourse  lo 
forcil)le  impressment;  and  by  which  the 
punishment  of  Flogging  may  be  superseded 
Dv  some  less  revolting  mode  of  maintaining 
the  discipline  of  his  Majesty's  Fleet, 

Mr.  Ftfff/tfr— Select  Committee  on  Friendly 
Societies. 

•Mr.  Fernon-^BIM  for  regulating  the  Sale  of 

•    Corn. 

Mr.  George  fflUwm  iiPboif/— Bill  to  permit 
Students  to  be  matriculated  in  the  Univer- 
sities of  England,  and  to  take  degrees  (with 
the  exception  of  degrees  in  divinity)  without 
compulsory  subscription  to  the  Tnirty»nine 
Articles,  or  other  religious  test. 

Colonel  £'&aair~Repeal  of  the  Window  Tax. 

Mr.  Divett — Resolution  for  the  extinction  of 
Church  Rates  throughout  Englnnd  and 
Wales. 

Colonel  fTtttlami^WX  to  repeal  12  G.  3.  c 
11,  called  the  Royal  Marriage  A ct»  for  the 

Surposes  of  restoring  tci  the  members  of  the 
loytU  Familv  their  just  aud  aatural  rights ; 
preventing  the  recurrence  of  the  evils,  indi- 
vidual  and  national,  consequent  upon  die 
violation  of  those  rights;  encouraging  that 
family  to  form  alliances  with  English  fiuni- 
lies ;  thereby  correcting  hereditary  infirmi- 
ties ;  excluding  the  frequent  introdnctiott 
of  foreign  and  sinister  influences,  which 
havc^  a  tendency  to  check  the  progress  of 
improvement,  and  laying  a  foundation  dist 
in  future  the  affairs  of  England  may  be  di-> 
rected  by  a  spirit  entirely  cnglish. 
Mr.  G.  F,  Young — Select  Committee  to  in* 
quire  into  the  state  and  prospects  of  British 
Navigation,  and  into  the  laws  and  regula- 
tions affecting  the  same^  with  a.view  tp  the 
recommendation  of  such  measures  as  may 
appear  calculated  to  render  jnstioe  to  the 
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claims  of  the  British  shipowner  and  ma^ 
riiier,  to  protect  the  interests  of  the  public^ 
and  to  foster  and  encourage  that  maritime 
commerce,  on  which  the  safety  and  pros- 
perity of  the  empire  are  admitted  to  be  in  a 
great  degree  dependent. 

Mr.  Buckingham  —  Bill  to  consolidate  and 
amend  the  laws  against  Drunkenness,  with 
a  view  to  the  supprcbsion  of  that  chief 
source  of  the  crime  and  pauperism  of  the 
country. 

Mr.  5ftiiiiTjr— 'BiH  to  carrv  into  eflFect  the  re- 

~  commendation  of  the  Committee  Air  secur- 
ing open  spaces  as  Public  Walks  in  tfie  vi- 
cinity of  large  towns. 

Mr.  Br9iherfo»^W\  to  empower  the  Clfm- 
missioncrs  of  his  Majesty *s  Treasury  to  per- 
nit  the  warehousing  of  goods  under  bond 
in  towns  which  are  not  ports. 

Mapor  ftfttc<Mrr/— Entire  and  immediate  abo- 
lition of  Military  Flogging. 

FURTHER  LIST  OF 
PUBLIC  GENERAL  STATUTES. 
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[Continued  from  p,  268.] 

Cap.  24,  An  act  to  alter,  amend,  and  consoli- 
aate  the  laws  for  regulating  the  pensions, 
compensations,  and  alio  vances  to  be  made 
to  persons  In  respect  of  their  having  held 
civil  offices  in  his  Majesty's  service.  [25th 
July,  W34.] 

Cap.  i5^  An  act  to  alter  and  extend  the  pro- 
visions of  an  act  passed  in  the  1 1th  year  of 
fher  reign  of  his  late  majesty  King  George 
the  Fourth,  for  amending  ana  consolidating 
Che  laws  Vclating  to  the  pay  of  the  Royal 
Navy.     [25th  July,  1834.1 

Cap.  26,  An  act  to  abolish  the  practice  of 
hanging  the  bodies  of  criminals  in  chains. 
[25th  July,  1834.] 

Cap.  27,  An  act  for  the  better  adniinistration 
of  justii'e  in  certain  boroughs  and  franchises. 
[25tb  July,  1834.] 

Cap.  28,  An  act  to  amend  the  laws  relative  to 
marriages  celebrated  by  Roman'  Catholic 
Priests  imd  midisters  not  of  the  established 
church,  in  Scotiand.     [25th  July,  18:^.] 

Cap.  29,  An  act  for  facilitating  the  loan  of 
money  upon  landed  securities  in  Ireland. 
[25th  July,  1834.] 

Cap.  30,  An  act  to  facilitate  the  exchange  of 
lands  lying  in  common  fields.  [25th  July, 
1834.] 

Cap.  31,  An  act  for  transferring  certain  annu 
ities  of  four  pounds  per  centum  per  annum 
into  annuities  of  three  pounds  and  ten 
shillings  per  centum  per  annum,  and  for  pro- 
▼iding  for  paying  off  the  persons  who  may 
dissent  to  such  transfer.     [25th  July,  1834.] 

Cap.  32,  An  act  for  reducing  the  tonnage 
rates  payable  in  the  port  of  London.  [25th 
July,  1»34.] 

Cap.  33,  An  act  to  repeal  so  much  of  several 
acts  as  required  deposits  to  be  made  upon 
teas  sold  at  the  sales  of  the  East  India  Com- 
pany.   [25th  July,  1834.] 


Cap.  34.  An  act  to  repeal  the  laws  relating  to 
tne  contributiod  out  of  merchant  seamen's 
wages,  towards  the  support  of  the  Royal  Na- 
val Hospital  at  Greenwich,  and  for  supplying 
otb^r  funds  in  Ueu  thereof.  [25th  July, 
1834.] 

Cap.  35,  An  act  for  the  better  regulation  of 
chimney  sweepers  and  their  apprenlices* 
and  for  the  safer  construction  ol  chimneys 
and  flues.  [25th  July,.  1834.] 

Cap.  36,  An  act  for  establishing  a  new  court 
tor  the  trial  of  offences  committed  in  the 
metropolis  and  parts  adjoining.  [25th  July, 
1834.J 

Cap.  37,  An  act  to  prohibit  siny  further  lot- 
teries under  an  act  passed  in  the  first  and 
second  years  of  the  reign  of  his  present  umi* 

■    jesty,  for  the  improvement  of  Glasgow.  [25th 

•     Julv,1834.]      *'"»»■ 

Cap.  .^,  An  act  to  continue,  under  certidn 
modifications,  to  the  first  day  of  August, 
one  thousand  eight  hundred  and  thirty-five, 
an  act  of  the  third .  year  of  his  present  ma- 

i'esty,  for  the  more  effectual  suppression  of 
ocfu  disturbances  and  dangerous  .associa* 
tions  in  Ireland.    [30th  July,  1834.] 
Cap.  69,  An  act  to  give  costs  in  actions  of 


Quare  Impedit.    [30th  July,  1834.1 

Cap.  40,  An  act  to  amend  an  act  of  tne  tenth 
year  of  his  late  majesty  King  George  the 
Fourth,  to  consolidate  and  simend  the  laws 
relating  to  friendly  societies.  L30th  July, 
1834.] 

Cap.  41,  An  act  to  regulate  the  appointment 
of  ministers  to  churcnes  in  Scotiand  erected 
by  voluntary  contribution.  [30th  July, 
1834J  . 

Cap.  42^  An  act  to  facilitate  the  takibg  of  af- 
fidavits and  affirmations  in  the  Court  of  the 
Vice  Warden  of  the  Stannaries  of  Cornwall. 
[30th  July,  1834.] 

Cap.  43,  An  act  to  authorize  persons  duly  ap- 
pointed to  act  as  justices  of  the  peace  in  the 
islands  of  Scilly,  although  not  qualified  ac- 
cording to  law.     [  13th  August,  1834  ] 

Cap.  44,  An  act  to  regulate  the  conveyance  of 
printed  newspapers  by  post  between  the 
united  kingdom,  the  British  colonies,  and 
foreign  parts.    [  1 3th  August,  1 834 .] 

Cap.  45,  An  act  to  amend  an  act  of  the  present 
session,  for  altering  and  consolidating  the 
laws  for  regulating  the  pensions  and  allow- 
ances to  persons  in  respect  of  their  having 
held  civil  offices  in  his  Majesty's  service. 
[13th  August,  1834. J 

Cap  46,  An  act  to  amend  an  act  passed  in  the 
fifty-eighth  year  Of  king  George  the  Third, 
for  establishing  fever  hospitals,  and  to  make 
other  regulations  for  relief  of  the  suffering 
poor,  and  for  preventing  the  increase  of  in- 
fectious fevers,  in  Ireland.  [Idth  August, 
1834.] 

Cap.  47,  An  act  for  preventing  the  interfer- 
ence of  the  Spring  assizes  with  the  April 
quarter  sessions.  [13th  August,  1834.] 
Cap.  48,  An  act  to  regulate  the  expenditure 
of  county  rates,  and  funds  in  aid  thereof. 
13th  August,  1834.] 
Cap.  49,  An  act  to  amend  and  render  wore 
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eflfectoal  two  acts  of  the  fifth  and  sixth  years 
of  the  rei^n  of  his  late  majestv  king  George 
the  Fourth,  relating  to  weignts  and  mea- 
sures.    [Idth  August,  18^4.] 

Cap.  50,  An.  act  to  amend  an  act  passed  in  the 
fortv-ninth  year  of  the  reign  of  king  Geoi^ge 
the  Third,  for  amending  the  Irish  road  acts. 
[13th  August,  1834.] 

Cap.  51,  An  act  to  amend  the  laws  relating  to 
tne  collection  and  management  of  the  reve- 
nue of  ekcise;     [Idth  August,  1834.] 

Cap.  62,  An  act  to  amend  an  act  of  the  twen- 
tieth year  of  his  majesty  King  George  the 
Second,  for  the  relief  and  support  of  sitk, 
maimed,  and  disabled  seamen^  and  the  wi- 
dows and  children  of  such  as  shall  be  killed, 
slain,  or  drowned  in  the  merchant  service ; 
and  for  other  purposes.  [13th  August, 
1834.] 

Cap.  53,  An  act  to  continue  for  one  year,  and 
trom  thence  to  the  end  of  the  then  next  ses- 
sion of  parliament,  several  acts  relating  to 
the  importatioh  and  keeping  of  arms  and 
gunpowder  in  Ireland,  fldth  August,  1834.] 

Cap.  54,  An  act  to  continue  for  five  years, 
from  the  5th  day  of  April  one  thousand  eight 
hundred  and  thirty-five,  and  to  amend  the 
acts  for  authorizing  a  composition  for  as- 
sessed taxes.     [13th  August,  1834.] 

Cnp,  55,  An  act  to  amend  three  acts,  made 
respectively  in  tiie  seventh  year  of  the  reign 
of  his  late  majesty  King  George  the  Fourth, 
and  in  the  first  and  second  years  and  in  the 
second  and  third  years  of  the  reign  of  his 
present  majesty,  for  the  uniform  valuation 

.  of  lands  and  tenements  in  the  several  baro- 
nies, parishes,  and  other  divisions  of  counties 
in  Ireland ;  and  to  provide  for  the  more  ef- 
fectual levy  of  grand  jury  cess.  [13th  Au- 
gust, 1834.] 

Cap.  56,  An  act  to  continue  for  one  year,  and 
mm  thence  to  the  end  of  the  then  next  ses* 
sion  of  parliament,  the  acts  for  the  relief  of 
insolvent  debtors  in  Ireland.  [13th  August, 
1834.J 

Cap.  57,  An  act  to  repeal  the  stamp  duties  on 
lumanacks  and  directories,  and  to  give  other 
relief  with  relation  to  the  stamp  duties  in 
Great  Britain  and  Ireland  respectively. 
[13th  August,  1834.] 

Cap.  58,  An  act  for  raising  the  sum  of  four- 
teen millions  three  hundred  and  eighty-four 
thousand  seven  hundred  pounds  by  Exche- 
ouer  bills,  for  the  service  of  the  ^ear  one 
thousand  eight  hundred  and  thirty-four. 
[13th  August,  1834.] 

Cap.  59,  An  act  to  extend  the  term  of  an  act 
of  the  first  and  second  years  of  his  present 
majesty,  for  ascertaining  the  boundaries  of 
the  forest  of  Dean,  and  for  inquiring  into 
the  rights  and  privileges  claimed  by  free 
miners  of  the  hundred  of  St.  Briavers,  to 
the  twenty-first  day  of  January,  one  thou- 
sand eight  hundred' and  thirty-nve,  and  from 
thence  to  the  end  of  the  then  next  session 
of  parliament.    [13th  August,  1834.] 

Cap.  60,  An  act  to  amend  the  laws  relating  to 
t&e  land  and  assessed  taxes,  and  to  consoli- 
date the  Boards  of  Stamps  and  Taxes.  [I3th 
August,  1834.] 


Cap.  61,  An  act  £(»  the  more  effectuidlf  pro- 
viding  for  the  erection  of  certaiii  bridma  in 
Ireland.  [13th  August,  1834.} 

Cap.  62,  All  act  for  improving  (he  practice 
and  proceedings  in  the  Court  of  Comoioa 
Pleas  of  the  county  pdatine  of  Laocasler. 
[I3th  August,  1834.  J 

Cap.  63,  An  act  to  defray  the  charge  of  the 
pay,  clothing,  and  contingent  and  other  ex- 

gmses  of  the  disembodied  militia  in  Qreat 
ritain  and  Ireland;  and  to  grant  allow- 
ances in  certain  cases  to  subaltern  officers, 
adjutants,  paymasters,  quartermasters,  sur- 
geons, assbtant  surgeons,  surgeons  mates, 
and  seijeant  majors  of  the  militia,  until  tiM 
first  day  of  July  one  thousand  eight  handred 
and  thirty-five.     [13th  August,  1834.1 

Cap.  64.  An  act  to  suspend  until  the  end  of  die 
next  session  of  parliament  the  making*  of 
lists  and  the  ballots  and  enrolments  for  the 
militia  of  the  United  Kingdom.  [13th  Au- 
gust, 1834.] 

Cap.  65,  An  act  for  the  more  effectual  admi- 
nistration of  justice  at  Norfolk  Island,  [l^jth 
August,  1834.] 

Ca]^.  66,  An  act  for  empowering  the  Commis- 
sioners of  his  Majesty's  woods,  forests, 
land  revenues,  works,  and  buildings,  to 
pay  the  net  proceeds  of  the  tolls  of  the  Me- 
nai  and  Conway  Bridges  into  the  receipt  uf 
his  Majesty's  ffxchequer  at  Westminster,  to 
the  account  of  the  consolidated  fund.  [13th 
August,  1834.] 

Cap.  67»  An  act  for  abolishing  capital  punish- 
ment in  case  of  returning  from  transporta- 
tion.    [13th  August,  1834.] 

Cap.  68,  An  act  to  authorize  an  advance  out 
of  the  general  fund  of  monies  belonging  to 
the  suitors  of  the  Courts  of  Chancery  and 
Exchequer  in  Ireland,  towards  the  purcbas- 
ing  of  ground,  and  building  thereon  officer 
necessary  to  the  Courts  of  Justice  in  IHib- 
lin.     [14th  August,  1334. ^ 

Cap.  69,  An  act  for  placing  the  Mumbles 
Head  Lighthouse,  in  the  county  of  Glamor- 
gan, unoer  the  management  of  the  corpora- 
tion ofthe  Trinity  House  of  Deptford  Strond. 
[i4th  August,  1834.] 

Cap.  70,  An  act  to  regulate  the  salaries  of  the 
officers  of  the  House  of  Commons,  and  to 
abolish  the  sinecure  offices  of  Principal 
Committee  Clerks  and  Clerks  of  Ingross- 
menU.    [14th  August,  1834.] 

Cap.  71»  An  act  to  repeal  certain  provisions  of 
two  acts  of  his  majesty  King  George  the 
third,  affecting  the  printers,  publishers,  and 
proprietors  of  newspapers  in  Ireland.  [I4tk 
August,  1834.1 

Cap.  72,^  An  act  to  amend  several  acta  for  aa- 
tnorizing  the  issue  of  exchequer  biUs  for 
carrying  on  public  works  and  fisheries  and 
employment  of  the  poor ;  and  to  authorise  a 
further  issue  of  exoiequer  biUs  for  the  pv- 
poses  of  the  said  acts.    {[14th  August,  1834.  j 

Cap.  73,  An  act  to  grant  relief  from  the  duties 
of  assessed  taxes  in  certain  cases.  [14th 
August,  1834.] 

Cap.  74,  An  act  to  continue  until  the  fifth  day 
of  March  one  thousand  eight  hundred  and 
thirty-five,  and  from  thence  to  the  end  of 
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the  then  next  session  of  parViaoient,  ai>  act 
of  the  fifty.fonrth  year  of  his  majesty  Kin^ 
George  the  Third,'  for  rendering  the  puy- 
meHt  of  creditors  tnore  emial  and  expe- 
ditious in  Scotland,    1,14th  August,  1834.] 

Cap.  75,  An  net  to  repeal  the  duties  on  spints 
made  in  Ireland,  and  to  impose  other  duties 
in  lieu  thereof;  and  to  impose  additional 
duties  on  licences  to  retailers  of  spirits  in 
the  United  Kingdom.   [14th  August,  1834.] 

Cap.  76,  An  act  for  the  amendmeot  and  better 
sdmmistration  of  the  laws  relating  to  the 
poor  in  England  and  Wales.  L14th  Au- 
gust, 1834.] 

Cap.  77,  An  act  for  repealing  the  duties  on 
starch,  stone  hottles,  sweets  or  made  wines, 
mead  or  metheglin,  and  on  scaleboard  made 
from  wood.     M4th  August,  1834.] 

Cap.  78,  An  act  for  the  amendment  of  the  pro- 
ceedings and  practice  of  the  High  Court  of 
Chancery  in  Ireland.     [14th  August,  1834.] 

Cap.  79,  An  act  to  amend  the  law  relating  to  in- 
Bolvent  debtors  in  India.  [1 4th  August,  1834.] 

Cap.  80,  An  act  to  provide  for  the  repayment 
to  the  governor  and  company  of  the  bank  of 
England  of  one  fourth  part  of  the  debt  due 
from  the  public  to  the  said  Company,  in 
pursuance  of  an  act  passed  in  the  last  session 
of  parliament.     [14th  August,  1834.] 

Cap.  81,  An  act  to  amend  an  act  of  the  third 
▼ear  of  King  George  the  Fourth,  for  regu- 
iaXutg  turnpike  roads  in  England,  so  far  as 
the  same  rdates  to  the  weights  to  be  carried 
upon  waggons  wirti  springs.     [16th  August, 

1834.] 

Cap.  82,  An  act  to  amend  and  extend  an  act  of 
tne  second  year  of  his  present  majesty,  to 
effectuate  the  service  of  process  issuing  from 
the  Courts  of  Chancery  and  Exchequer  in 
England  and  Ireland.     1 1 6th  August,  1 834.] 

Cap.  §3i  An  act  to  amend  an  act  passed  in  the 
tmrd  year  of  his  present  majesty,  intituled/ 
*'  An  Act  for  shortening  the  Time  required 
in  Clwms  of  Modus  Decimandi,  or  Exemp- 
tion from  or  Discharge  of  Tithes.  [I6th 
August,  1834.] 

Cap.  84,  An  act  to  apply  a  sum  of  money  out 
of  the  Consolidatea  Fund  and  the  surplus  of 
grants  to  the  service  of  the  year  one  thou- 
sand eight  hundred  and  thirty-four,  and  to 
Appropriate  the  supplies  granted  in  tlus 
session  of  parliament.   [16th  August,  1834.] 

Cap.  86,  An  act  to  amend  an  act  psussed  in  the 
first  year  of  his  present  majesty,  to  permit 
the  general  sale  of  beer  and  cider  by  retail  in 
Englan<l-    [16th  August,  1834.] 

Cap*  86,  An  act  to  explain  certain  provisions 
m  an  act  of  the  third  and  fourth  years  of  his 
present  majesty,  to  provide  for  the  election 
of  magistrates  and  councillors  for  the  several 
burghs  and  towns  of  Scotland  which  now  re- 
turn or  contribute  to  return  membcre  to 
parliament,  and  are  not  royal  burghs.  [15th 
August,  1834.] 

Cap.  §7,  An  act  to  explain  certain  provisions  of 
an  act  of  Uie  third  and  fourth  years  of  the 
reign  of  his  present  majestv,  to  alter  and 
amend  the  laws  for  the  election   of  the. 
magistrates  and  councils  of  the  royal  burghs  1 
in  Scotland.    [16th  August,  1834.]  ' 


Cap.  88,  An  act  for  the  more  effectual  regis- 
tration of  persons  entitled  to  vote  in  the 
election  of  members  to  serve  in  parliament 
in  Scotland.    [16th  August,  1834.] 

Cap.  89,  An  act  to  amena  the  laws  relating  to 
the  Customs.    [16th  August,  1834.] 

Cap.  90,  An  act  to  amenuan  aet  made  in  the 
third  and  fourth  year  of  the  reign  of  his  pre- 
sent majesty,  intituled  "  An  act  to  alter  and 
amend  the  Laws  relating  to  the  Temporalities 
of  the  Church  of  Ireland.*'  [16th  August 
1834.] 

Cap.  91,  An  act  to  continue  for  one  year,  and 
from  thence  to  the  end  of  the  then  next 
session  of  parliament,  the  several  acts  for 
regulating  the  turnpike  roads  which  will 
expire  during  the  present  or  before  the  end 
of  the  next  session  of  parliament,  and  to 
amend  the  several  acts  regulating  the  post 
roads,  in  Ireland.   [16th  Au^st,  1834  ] 

Cap.  92,  An  act  for  the  abolition  of  fines  and 
recoveries,  and  for  the  substitution  of  more 
simple  rocMies  of  assurance  in  Ireland.  [16tU 
August,  1834.] 

Cap.  93,  An  act  to  amend  the  laws  relating  to 
appeals  against  summary  convictions  before 
justices  of  the  peace  in  Ireland.  [16th 
August,  1834.] 

Cap.  94,  An  act  to  enable  his  majesty  to  invest 
trading  and  other  companies  with  the  powers 
necessary  for  the  due  conduct  or  their 
affairs,  and  for  the  security  of  the  rights  and 
interests  of  their  creditors.  [1 6th  August, 
1 834.  J 

Cap.  96,  An  act  to  empowor  his  majesty  to 
erect  South  Australia  into  a  British  province 
or  provinces,  and  to  provide  for  the  coloni- 
zation and  government  thereof.  [16th  Au- 
gust, 1834.J 


LIST  OF  NEW  PUBLICATIONS. 


The  Law  relating  to  the  Duties  on  Probates 
and  Letters  of  Administration  in  England,  and 
Inventories  of  Personal  or  Moveable  Estates 
in  Great  Britain ;  also  the  Rules  and  Practice 
of  the  Legacy  Duty  Office  in  London,  and 
correct  Copies  of  the  Forms  used  in  the  De- 
partment, with  Instructions  for  filling  them 
up.  By  Thomas  Owynne,  Esq.,  Comptroller 
of  the  said  Duties.    9s,  bds. 

A  Digest  of  an  the  Election  Reports,  from 
the  eariiest  to  the  present  time,  includmg  the 
Cases  at  Common  Law ;  with  a  copious  Index. 
By  C.  P.  Wordsworth,  Esq.     10*.  ed.  bds. 

The  Practice  at  the  Judges'  Chambers  in 
the  Courts  of  Common  Law  in  Civil  Actions. 
By  William  Bagley,  Esq.     JO*,  bds. 

Reports  of  Cases  argued  and  determined 
in  the  High  Court  of  Chancery  in  the  time  of 
Lord  Chancellor  Brougham  and  Sir  John 
Leach,  1833.    Vol.  1.  Part  3.    9*.  Gd. 

BANKRUPTCIBS  817PE11S£DED. 

FromJ»ly  22,  to  JaguMt  1»,  I8S4,  both  inelmtlme, 
with  DQie$  wAm  gaxttted, 

AIlsop,  John,  Belper,  Derby,  Wheelwright.    Aug.  6. 
Cowan,  WilUun,  NewcKstle-upon-Tyne,  Draper.    Aug.  ft. 
Crowther,  William,  Sans  Buildings,  Islington,  Apothecary. 

Aug.  9. 
Drage,  John,  Northampton,  Hone  Dealer.    Aug.  8. 
Grimths,  Henry,  Liferpool,  Builder  and  Joiner.   Aug.  1ft. 


368 


Banhruptt, 


Key,  WlUUtm,  Itltworth,  Middlesex,  Linen  Draper.  Aug.  ft* 

Hobeiu,  Kobert,  Cvinarthen,  Draper.    July  TH, 

Semple,  John,  Commercial  Whan,  Kegent*t  Canal,  Hanp- 

■tead  Koad,  Timber  Merchant.       July  k2. 
Snitb,  1  imothy,  Edgware  Road,  Hoaier,  &c.    July  SS. 

■  ■  -  

BANKRUPTS. 

Fnm  Jnljf  22,  to  Amgu*t  19,  18H  ^<*  iaclafior, 
vi(A  DoUa  wkem  gnxetted, 

Aldridge,  Wm.,  Maidenheads  Berks,  Chinaman.  Sdwarda, 
OS.  Ass.  I  Smith,  Serle  Street,  Lincoln's  luni  Smith, 
Maidenhead.    Juiy29. 

Allen.  Joseph  Nash,  Lamb's  Conduit  Street,  Tailor.  AfaM*. 
aom  k  Co^  Temple  i  Cmmoii,  Off.  Ass.    Aug.  L 

Alfen,  Frands,  Walbrouk,  London,  Ostrich  Feather  Mer- 
chant. tyWii  k  Co.,  lokenhouse  Yard)  fVhumort, 
Off.  Ass.    Aug.  8. 

Brooks^  James,  Wells,  Sumerset,  Mercer  fc  Draper.  King  k 
Co.,  Gray's  Inn  Square;  Hobim»,  Somerset.    July  22. 

Buckley,  John,  HoUingiove,  Saddlewonh,  York,  Merchant. 
MUme  k  Co.,  Temple )  fVhittkeatl,  k  Co.,  Uldharo. 
July  22.  _ 

Backf  Richard,  Gardener's  Lane,  Upper  Thames  Street,  and 
Trig  Wharf,  also  ol  Upper  Thames  Street,  Carman, 
Wharfinger  and  Flour  DMler.  Jbbott,  Off.  Ass  t  New- 
6o«,  Great  Carter  Lane,  DoctMfs  Commons.    July  26. 

Biatton,  Juhn,  Drayton  in  Hay  las.  Salon,  Tanner  and  Tim- 
ber Merchant.  UatrkhM  k  Co..  New  Boswell  Court, 
Lincoln's  Inn j  Brooket  and  Co.,  Whitchurch. 

Bagnail,  Edward,  Edgbaston,  Warwick,  Ironmaster.  Norton 
and  Co.,  Gray's  Inn  Square  i  Ridk»rd$,  Birmingham. 
July  29. 

BIcncu,  James,  Knightsbridge,  Tailor.  Edwarda,  Off.  Ass. } 
ButUr.  Young  Street,  Kensington.       Aug.  i. 

Baker,  William,  ak>uthampton.  Linen  Draper.  Groom,  Off. 
Ass.  I  7%nMr,  Basing  Lane,  Birad  Street,  Choapside. 
Aug.  6. 

Barnett,  John,  Tottenham  Street,  Fitxroy  Square,  Copper- 
plate  Printer.  Mfatt,  Upper  Grefton  street,  Fitxruy 
Square  i  Tai fiwad.  Off.  Ass.    Aug.  12. 

ColUs,  James.  Fleet  Street,  Tailor  and  Draper.  BoflU,  New 
Buinghall  Street  {  Cter/lr, Off.  Ass.    July  22. 

Cnc^  Chailes,  Gloucester,  Reuiler  of  Beer.  Abbott^g,  Ass.; 
SmodUtt  New  Inn  Buildings,  New  Inn.    July  22. 

Cocking,  Thomas,  Great  Portland  Street,  Mary.le-bone, 
Chemist  and  liruggtst.  Bokker,  Off.  Ass.)  Rogen, 
Manchester  Buildings,  Westminster.    Aug.  1. 

Ciome,  John  Bemey,  Norwich.  Drawing  Mabter  k Sutioner. 
Jktf,  Norwich;    AbhvU,  Rolls  Yard,  Chancery  Lane. 

Col vinf  Alexander,  William  Ainslie  Baaett,  David  Colvin, 
Thomas  Anderson,  and  DaMiel  Ain»lie,  of  Calcutta,  in 
the  province  of  Bengal,  Merchants  and  Last  India 
AgenU.  Drake  k  Co.,  Frederick's  Place,  Old  Jewry; 
CkiaaKa,  Off.  Ass.    Aug.  12. 

Cattaral,  William,  and  William  Hinde,  LiTerpo.)l,  Dry 
Salteii  and  Oilmen.  Holdn,  Liverpool  {  If'aiNu/ef  fcCo. 
Chancery  Lane.    Aug.  12.       ,  «      ^    .     j   »- 

Dutton,  Joseph  Theodoret,  Harrmcton,  Cumberland.  Ma- 
nufacturing Chemist.  MUUr  k  Ptti,  Liverpool )  Tunior 
k  Co.,  Bedlurd  Row.       Aug.  ft. 

Dunne,  James,  and  Thomas  Smith,  Liverpool,  Merchants. 
Afosoa,^  Uverpool)     WiUU  k  Co.,  Tokenhouse  Yard. 

Diackrueoige,  Regent  Street,  Piccadilly,  Furniture  Ware- 
houseman.   GrooM,  Off.  Ass.;    Docw,  Noithumberland 

Street.    Aug.  19.  «   .-     .   « 

Evans,   William  Spencer,    Robert  Street,   Bedford  Row, 

Bricklayer.    SuMocAm,  Clifttrd's  Inn ;  Tarvaoad,  Off. 

Ass.   July 2ft. 
BImore,    Robert,  Bankside.   Sonthwark,  Coal  Merchant. 

Bdatwdt,  Off  Ass. }  Clakam,  Mark  Lan«.    Aug.  12. 
Glbkon.  William,  Hayton,  Liverpool.  Hatter.    Mawdtleg, 

Liverpool ;  Ad^tom  k  Co..  Bedford  Row.     July  22. 
Hnwden,  John,  Lockwood,    Almonubury,  York,   Cotton 

Spinner.     Laire,Catea(on Street )   Batt$ekCo„  Hud- 

dersfield.    July  22.  .  « 

Hawker,  James  Burrows.  Montague  Street,  Foreman  Square, 

Plumber,  Painter,  «c.      Groom,  Off.  A«s.)   Bentham, 

Great Mary-le-Bone  Street.   July  29.  ,   _ 

Hart.  Abraham.  Bxet*r,  Clothes  Salesman,  jldli^gtoa  k  Co., 

Bedford  Row ;  FuHong,  Exeter. 
Ironmonger,   Edward,   Itarton-under-Necdwood,  Stafford, 

Builder,  Carpenter  and  Joiner.       jVorCoa  k  Chaalim, 

Gray's  Inn  Square;  /farnsoa,  Birmingham.    Aug.  ft. 
Jones,    John,  Uverpool,    Grocer  and    Proviaion  Dealer. 

l^iUiM  k  Co.,  lukeahouse  Yard)    Afcioa,  Liverpool. 

Jnh  22. 
Jaiacs,  Samuel  Christopher,  Birmingham,  Purk  Butcher. 

JVblacftCo.,  New  Inn  t  Pariktr,  Birmingham.    July  29. 
Jndd,  WllUam  Henrv,  Bath,  Draper.     AJumt,  New  Bridge 

Street,  BtackMars  i  T^w^mamd,  off.  Ass.    Aug.  ft. 
Kcsterven,  James,  and  Joseph  Kesterven,  Strand,  Meicers. 

Gorr,WaIbrook Buildings;  Caaaoa,  Off.  Ass.    July 29. 
Kay,  Richard,  Manchester,  Rectifier  of  Spirito.   AfoAtasoa 

k  Co., Temple }  Atkimvm  k  Co.,  Manchester.    July 29. 
Locas,  George,  Denmark  Hill,  CamberwelL  Surrey,  Coach 

Master  and  Stable  Keeper.    £<i««rrfs.  Off.  Ass ;    Cham- 

Un,  Austin  Fnart.    Aug.  12. 
ManBeld,  Robert,  nd  John  Manficld,  Thirds,  York,  Millers. 

iMudOa,  Tbir«k|   WrlgU  k  Co.,  Tokcnhouie  Yard. 

A«g.  la. 


Monan.  John,  jun.,  Bristol,  Silversmith  and  Jcvdter.  Craff- 

fty,  Bristol ;  BUkmU  k  Co.,  Lincoln's  Inn.     Aug.  12. 
Mallani,  John,  Chariotte  Street,  Portland  Place.  Lo4gif« 

house  Keeper.    G^ooa^  Off.  Aas.  {  ilarf,  Eaaex  Street, 

Strand.    Aug.  1ft. 
Mackinnon,  Donald,  Fitaroy  Street,  Fitaroy  SavMrCp  wrine 

Merchant.    JLalt/y,  Dyer's  Hall,  College  Street.   Dow- 

gate  Hill ;  GowMa,  Off.  Ass.    Aug.  19. 
Marklew,  Edward,  Talbot  Court,  Gracechurch  Street,  Victu- 
aller.     G/jraes,  America  iiquare ;    Taryaaad,   OW.  Aas. 

Aug.  19. 
Moore,Teieffiachus Samuel,  Norwich,  Bombasine  and  Cimpc 

Manufacturer.    Fntston*,  Norwich;    fyhitek  Co..  F<c> 

derick's  Place.  Old  Jewry .   July  'Xt. 
M'Intoah,  Hugh,  Cambridge,  Tailor  and  Draper. 

Off.  Aas. )  Parker,  St.  Paurs  Church  Yard.    July ! 
Morley,  John  Warrie,  Homcastle,  Linoofn,  SnrReon  natf 


■faaani 


Druggist.      HurnkHu,  Boston;    ifaipkias  and 

Boswell  Court.  Lincoln's  1  nn.     J  uly  2ft. 
Mawman,  Juhn,  Arbour  Square  Commeicial  Boad 

Ship  Owner.       Bdwerde,    Off.  Ass.  i     ~ 

Street.    Aug.  ft. 
Mills.  William.  Lavenham,  Sulfolk,  Innkeeper  and  G 

Messrs.  Muplor,  oreat  Newport  Street.  Lung  Arre; 

Biaa,  Sudbury.    Aug  ft. 
Milton,  Maubew,  Brirk  Street,  May  Fair,  Piccadilly,  B 

Dealer.      Bftee,  Catcaton  Street)    I'wr^memd,  Off. 

Aug.  8. 
Masim.  Samuel,  Ashby-de-la-Zouch,  Leicester,  Wurkl 

Master.     EwUa  k  Co.,  Temple)   Hokimeamk  Co., 

cesier.    Aug.  o. 
Morris,    William,   and  William  Henry   Morris, 

Street,  Leicester  Square,  and  King  Street,  H 

smith.  Feather  Dressers  and  Mattress  Makers.  C*«ak*cr», 

Austin  Friars;  IFUfmors.  Off.  Asa.    Aug.  12. 
Oliver.   William.    Easington  Lane,    Uouithton-le-SpHM 

Durham,    Chemist  and    Drugaist.       fteyats.    Norfolk 

Street, Strand;  Meskrs.  Marsikaft,  Durham     Joly  22. 
Pembroke,  Henry,  i:heapside,  and  of  King  William  Street 

Boot  and  Shoe  Manulacturer.    Miltard  k  Co. 

wainer's  Hall;  fi^kitmore,  Off.  Ass.    July  Sft. 
Roberts,   Thomas,    Watliny  Street,    London, 

Stationer.     Beleker,  Off.  Ass. )  ^Baiao,  Americn Sqi 

July28.  I  »  --1 

Rowland,  John,  Liverpool,  Victualler.    SaniA,  Uverpoul  | 

fVtdmtleji  k  Co^  Chancery  Lane.    JulySft. 
Showell,  Thomas.  Bath  Street,  City  Road,  Tailor. 

Off.   Ass.)    Heath,  Charlotte   Row,    Manstom 

Aug.  1. 
Skeatli,  William,  Davica  Street,  Berkeley  Sqnarr, 

and  Harness  Maker.     Groom,  Off.  Asa.)  JtasiMipjvn., 

OaatleSteeet,  Holbom.    Aug.  8. 
Stockwell,  William,  jvn..  Bristol,  Basket  Maker  and  Lodg- 

ing.house  Keeper.    H^hiie  k  Co.,  Bedford  Row  ;   &tert, 

Hristol.    Aug.  8. 
Smith,  James,  Old  Bruad  Street,  Slock  Braker.     JTdaaids 

Off.  Ass.;  Smith.  Clifford's  Inn.    Aug.  15. 
Thomas,  Stephen,  liloucestcr.  Soap  and  Candle  Wannlb^ 

turer.    Blower  »l  Co.,  Lincoln's  Inn  Heldsi    Utmtm, 

Bri«toL    J  uly  2ft. 
Tooui-,  William,  Lenton,  Nottingham,  Lace  Mannlbctnrer. 

BomUM,  Nottingham )   Johmmm  k  IVeutkermU,  Temple. 

July  2S. 
Thompson,  William  Christian,  Liverpool,  Merchant.  Tmgime 

and  Cn.,  Bedlord  Row)    Lomdta  and  Co.,  Liverpool. 

Julyai.  '^ 

T&omas,  hobert,  Wapping,  Middlf^x,  Poutoe  Bali 

Gfvom,  Off.  Ass.  I  Maaox,  Austin  Friars.    Aug.  8. 
Thompson,  George,  Wrsteibam,  Kent,  Grocer  and  Ii 

monger.     Grooai,  Off. Ass.)   Meg^iaou  k  Co,,    Kin^S 

Road,  Bedford  Row ;  Tkmlo*  Westerham.    Aug.  19. 
Thom)/son,  Ralph,  and  John  Dixon,  Bt>lton.le-Mooi«,  Lam- 

caster.  Iron  Founden.    Johmaom  k  WtmthrraU.  Temple i 

P«Kil/«6ttr>.  B  Iton.    Aug.  8. 
Tarrant,  William,  Bathwick,  Somenet,  Coachmaker. 

k  Co.,  Lincoln's  Inn  Fields;  Drake,  Bath.    A^.  a 
Tlmson,  William,  Bush  Lane,  Cannon  Street,  Wine  Her. 

chant,    fffl^pe, Sun  Court, ComhUl;  WMtmm^OM^km. 

Aug.  16. 
Thome,  Biiglish,  Bideford.  Devon,  Draper.    White  k  0»^ 

Bedford  Bow  f  i»<iiaa  k  Co.,  Bristol.    Aog.  Ift. 
Vogel,  Abraham  Levy,  Finsbury  Circus,  Merchant.   Aekfcr, 

Off.  Ass. )  Ifcoi^  Warnford  Conrt,  ThrugmortonStrect. 

Aug.  1. 
Vauehan,  William,  Corington  Terrace,  Bermondi 

WhUekCo.,  Frederick's  Place,  Old  Jewry. 

Off.  Ass.     Aug.  1. 
Whilehousc,  Job,  uin.,  Leamington,  Warwick,  Coal  Dealer. 

Holfocke  k  Co.,  Wolverhampton)    Capes.    Raymond 

Buildings.  Grav's  Inn.     Aug.  19. 
Wright,  Edward,  Draycutu  Uertiy,  Money  Scrivener.    IFif- 

sen.    King's    Bench  Walk,   Temple)     ITcfcA.   Dotoy. 

Aug.  19. 
Walker,  Henry,  Wor  ester.  Olove  Mannfhctnrer.    WVtia  k 

Co.,  Bedford  Row )  Hotdaworthk  Co.,  Worccater.  Jnly 

t2. 
Ward,  Stephen,  Leeds,  York,  Hackney  Coach  PmpciKar. 

Siraiurirairs  k  Co.,  Barnard's  Inn)    HtsMais^   Leeds. 

Wood,  Preston,  Spittle  Bridge.  York,  Innkeeper.  LaH, 
Cateaton  Street )  JtoMusoa,  York.    Aug.  1ft. 

WUlson,  George,  Atherstone.  Warwick.  Victualler  and  inn 
Keeper.  Messrs.  iBaxisr.  Lincoln's  Inn  Fields ;  Wm^ 
cock  k  Co.,  Coventry.    Aog.  Ift. 
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Quod  rnHgiM  ad  Nos 


Pntineti  et  nescire  malam  est,  agitamus. 


HORAT. 


CHAXGES  MADE  IN  THE  LAW 
DURING  THE  LAST  SESSION  OF 
PARLIAMENT,  1834. 

No.  m. 


THB  POOR  LAWS  AMBNDMBNT  ACT. 

4  &  5  W.  4,  c.  76. 

This  statute  ia  entitled  "  An  Act  for  the 
Amendment  and  better  Administration  of 
the  Laws  relating  to  the  Poor  in  England 
and  Wales/'  and  received  the  Royal  Assent 
on  the  14th  of  August,  1834. 

The  preamble  merely  recites  that  ''  it  is 
expedient  to  alter  and  amend  the  Laws  re- 
lating to  the  Relief  of  Poor  Persons  in  Eng- 
land and  Wales." 

It  authorises  the  appointment  of  Commis- 
sioners and  Assistant  Commissioners  to  cany 
the  act  into  effect — and  empowers  such  Com- 
missionen  to  make  general  Rules,  Orders 
and  Regulations  for  the  Management  of  the 
Poor — ^to  build  and  alter  Workhouses — to 
establish  the  Union  of  Parishes  for  manag- 
ing the  Poor,  their  Settlement,  and  for  fix- 
ing Rates — the  election  of  Ghiardians — 
making  Bye  Laws — the  Appointment  of 
Officers — the  Regulation  of  Contracts — the 
mode  of  relieving  the  Poor — ^binding  Ap- 
prentioes — regulatingEmigration — the  rules 
as  to  Settlement— and  Bastardy — of  Re- 
movals—  and  Appeals. 

APPOINTMBNT  OF  COMMISSIONBRS. 

By  the  let  section  his  Majesty  may  appomt, 
by  warrant  under  the  Royal  Sign  Manual, 
three  fit  persons  to  be  Commissioners  to  carry 
the  act  into  execution ;  and  at  pleasure  to  re- 
move them,  and  appoint  others  $  untU  which 
appoiatment  the  surviving  or  continuini^  Com- 
missioners may  act  as  n  no  vacancy  had  oc- 
curred. 

NO.  ccxxv. 


Sect.  2.  The  Commissioners  are  styled  "The 
Poor  Law  Commissioners  for  England  and 
Wales,"  and  they,  or  any  two  of  them,  may  sit 
as  a  board,  from  time  to  time,  atf  they  deem 
expedient,  for  carrying  the  act  into  execution. 

POWBRS  OF  COMMISSIONBRS. 

The  2d  sect,  also  provides  that  the  Commis- 
sioners, by  summons  under  their  hands  and 
seal,  may  require  the  attendance  of  all  such 
persons  as  they  may  think  fit  to  call  before 
them  upon  any  question  or  matter  connected 
with  or  relating  to  the  administration  of  the 
laws  for  the  relief  of  the  poor,  and  also  to 
make  any  inquiries,  and  require  any  answer  or 
returns  as  to  any  such  question  or  matter,  and 
also  to  administer  oaths,  and  examine  all  such 
persons  upon  oath,  and  to  enforce  the  produc- 
tion upon  oath  of  books  and  writings,  or  may 
require  such  person  to  subscribe  a  declaration 
of  the  truth  of  the  matters  respecting  which 
he  shall  have  been  examined;  but  no  such 
person  shall  be  required  to  travel  more  than 
ten  miles  from  the  place  of  his  abode :  Pro- 
vided, that  the  Commissioners  shall  not  act  as 
a  Court  of  Record,  or  require  the  production 
of  the  title,  or  of  any  papers  or  writings  re- 
lating to  the  title,  of  any  lands  or  heredita- 
ments not  being  the  property  of  any  pariah  or 
union. 

3.  The  Commissioners  shall  have  a  common 
seal,  and  cause  to  be  sealed  therewith  all  rules, 
orders,  and  regulations  made  in  pursuance  of 
the  act;  and  such  rules,  or  copies  thereof, 
purporting  to  be  so  sealed,  shall  be  received  as 
evidence. 

In  order  to  secure  progressive  improve- 
ment, and  to  bring  the  proceedings  of  the 
Conmussioners  constantly  and  completely 
within  the  superintendence  of  the  Executive 
and  the  Legislature,  it  was  proposed  that 
the  Commissioners  should  periodically  re- 
port their  proceedings,  and  suggest  any 
further  legislation  which  might  appear  de- 
sirable. 
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The  following  enactments  have  been  con- 
sequently made : 

4.  Hccortiing^  Proceedings, — The  Conimis- 
sioiiers  8hall  make  a  record  of  their  prucced- 
inj(s,  in  which  shall  be  entered  in  writiug  a 
reference  to  every  letter  received,  from  whence, 
its  date,  the  date  of  its  reception,  and  the  sub- 
ject to  which  it  relates,  and  a  minute  of  every 
letter  written,  or  order  ^iven  by  the  Commis- 
sioners, whether  in  answer  to  such  letters  re- 
ceived, or  otlierwise,  with  the  date  of  the 
same,  and  a  minute  of  the  opinion  of  each  of 
the  members  of  the  Board  of  Commissioners, 
in  case  they  should  finally  differ  in  opinion 
upon  any  order  to  be  ffivcn  or  other  proceed- 
ing of  tiic  Board ;  and  such  record  shall  be 
submitted  to  one  of  his  Mi\jesty's  Principal 
Secretaries  of  State  once  in  every  year,  or  as 
often  as  he  shall  re<juire. 

5.  The  Commissioners  shall,  once  in  every 
year,  submit  to  one  of  the  Principal  Secretaries 
of  State,  a  general  report  of  their  nroceedins^s ; 
and  every  such  general  report  shall  be  laid  be- 
fore both  Houses  of  Parliament  within  six 
weeks  after  the  receipt  of  the  same  by  such 
Principal  Secretary  of^  State,  if  Parliament  be 
then  sitting,  or  it  Parliament  be  not  sitting, 
then  within  six  weeks  after  the  next  meeting 
thereof. 

6.  The  (Commissioners  shall  fromtimetotime, 
at  such  times  as  any  one  of  his  Majesty's  Prin- 
cipal Secretaries  of  State  shall  direct,  give  to 
the  Principal  Secretary  of  State  requiring  the 
same  such  information  respecting  their  pro- 
ceedings, or  any  part  thereof,  as  the  said  Prin- 
cipal pecretary  of  State  shall  require. 

The  Commissioners  arc  not  to  sit  in  ParUa- 
ment:  s.  8. 

The  act  next  authorises  the  Central  Board, 
in  order  to  carry  the  system  into  complete 
effect,  to  appoint  competent  Assistants,  in 
communication  with  the  Chief  Commission- 
ers, and  who  shall  personally  superintend 
the  local  administration  of  the  new  regula- 
tions. 

TUB  ASSISTANT  COMMISSIONERS 

Are  to  act  at  such  places  and  in  such  man- 
ner as  the  Chief  Commissioners  may  direct. 
The  following  is  the  substance  of  the  clauses 
by  which  they  and  other  officers  are  ap- 
pointed : 

7.  Nine  j4s9istant  Commhsioners,  —  The 
Commissioners  are  empowered  to  appoint 
such  persons  as  they  may  think  fit  to  be  As- 
sistant Commissioners  for  carrying  the  act  into 
execution,  at  such  phices  ana  in  such  manner 
as  the  Commissioners  may  direct,  and  to  re- 
move such  Assistant  Commissioners  at  their 
discretion ;  but  they  are  not  to  appoint  more 
than  nine  such  Assistant  Commissioners,  with- 
out the  consent  of  the  Lords  of  the  Treasury. 

8.  Not  to  sit  in  Parliament, — No  Commis- 
sioner or  Assistant  Commissioner  shall  be  ca- 
pable of  being  elected,  or  sitting  as  a  member 
of  the  House  of  Commons. 

9.  Officers. — ^The  Commissioners  are  em- 


powered to  appoint  a  Secretary,  Assistant  Sc« 
cretary  or  Secretaries,  Clerks,  Messengers, 
and  Officers,  and  at  discretion  to  remove  them ; 
the  salaries  of  such  officers  to  be  regulated  by 
the  Lords  of  the  Treasury. 

10.  Limitation  of  Act, — No  Commiaaioner, 
Assistant  Commissioner,  Secretary,  or  other 
officer  to  be  appointed  under  the  act,  shall 
hold  his  office  longer  than  for  five  yean  next 
after  the  passing  of  the  act. 

11.  Oath  and  Notice  of  Appointment, -^Tht 
Uommissioners  and  Assistant  Commissionen 
are  to  take  the  oath,  the  form  of  which  ia  giv^ 
in  the  act.  And  the  appointment  of  every  Com- 
mLEsioncr  and  Assistant  Commissioner  u  lo  be 
published  in  the  London  Gazette ;  and  a  noti- 
fication sent  to  the  clerk  of  the  peace  of  eveiy 
county  in  England  and  Wales,  who  are  to  cause 
the  same  to  be  advertized  once  in  some  news- 
paper published  or  circulated  in  such  oounl^. 

i2.  Power  qf  Assistant  Commissioners.^^'Ae 
Commissioners  may  delegate  to  their  Asaista&t 
Commissioners  such  of  their  powers  and  au- 
thorities (except  the  powers  to  make  general 
rules)  as  the  Commissioners  shall  think  fit; 
and  the  powers  so  delegated  shall  be  notified 
in  such  manner,  and  exercised  at  such  places, 
for  such  periods,  and  under  such  circum- 
stances, and  subject  to  such  regulations  as  the 
Commissioners  shall  direct.  The  Commis- 
siouers  may  revoke  the  powers  so  delraated, 
and  may  act  as  if  no  such  delegation  had  been 
made. 

The  Assistant  Commissioners  may  aumnioa 
such  persons  as  they  may  think  necessary  upoa 
any  question  or  matter  relating  to  the  poor  er 
their  relief,  or  to  produce  any  books  and  writ- 
ings not  relating  to  questions  of  title  to  any 
lands  or  hereditaments  not  the  property  of  any 
parish  or  union ;  but  no  such  person  shall  be 
required  to  travel  more  than  ten  miles  from 
the  place  of  his  abode.  In  lieu  of  oath,  the 
Assistant  Commissioners  may  require  such 
person  to  make  a  declaration.  AU  sam- 
monses  and  orders  in  pursuance  of  such  dele- 
gated powers  shall  be  obeyed,  as  if  made  bj 
the  Commissioners. 

Ii3.  Faite  Evidence  and  neglect  ofSmmmowt, 
— ^If  any  person  upon  anv  examination  under 
the  authority  of  this  act,  shall  wilfully  and  cor- 
ruptly give  false  evidence,  he  shall  be  deemed 
guilty  of  perjury ;  and  ifany  person  shall  make 
or  subscribe  a  false  declaration,  he  shall^  oa 
being  convicted  thereof,  suflfer  the  pains  and 
penalties  of  perjury;  and  if  any  person  shall 
wilfully  refuse  to  attend  in  obedience  to  aoy 
summons  of  any  commissioner  or  asslstuit 
commissioner,  or  to  give  evidence,  or  shall 
wilfully  alter,  suppress,  conceal^  destroy,  or 
refuse  to  produce  any  books,  contracts,  a^^'ee^ 
ments,  accounts  and  writings,  or  copies  of  the 
same,  which  may  be  so  required  to  be  pro* 
duced  before  the  Commissioners  or  Assistaot 
Commissioners,  every  person  so  offending  shall 
be  deemed  guilty  of  a  misdemeanor. 

14.  Expenses  ofWitneues, — The  Commli- 
sinners  may  allow  such  expenses  of  witnesses, 
and  of  production  of  books  or  writings,  «r 
copies  thereof,  as  they  may  deem  leasoa^k. 
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to  be  paid  out  of  the  poor  rates  of  the  respec 
tive  parhh  or  union  which  shall  l>e  interested 
in  such  attendance  or  production,  where  such 
Avitnesses  shall  not  travel  more  than  ten  miles, 
and  in  all  other  cases  the  expenses  shall  be 
deemed  part  of  the  incidental  expenses  of  this 
act. 

GRNBRAL   RULES,  ORDBRB,   AND    RBOULA- 

TIONS. 

The  act  places  the  adminiatratioa  of  the 
relief  of  the  poor  under  the  oontrol  of  the 
Board  of  Commissioners,  with  power  to 
make  Rules,  Orders,  and  Regulations  for 
the  Management  of  the  Poor,  and  adminis* 
tering  the  Laws  for  their  Relief. 

The  enactments  are  to  the  following 
effect: 

15.  Mminhtraeion  of  Reiie/.-^From  the 
paftfing  of  the  act,  the  administration  of  reUef 
to  the  poor,  according  to  the  exUting'  laws,  or 
such  laws  as  shall  be  in  force  at  the  time  being, 
shall  be  subject  to  the  control  of  the  Commis- 
sioners. 

Rules,  Orders,  Sfc,  —  For  executing  the 
powers  of  the  act,  the  Commissioners  are  au- 
thorised and  required  to  issue  rules,  orders, 
and  regulations,  for  the  management  of  the 
poor — ^forthe  government  of  workhouses — the 
education  of  children  therein — ^the  manage- 
ment of  poor  children  under  7  Geo.  3,  c.  39— 
superintending,  inspecting'  and  regulating 
houses  wherem  such  children  are  kept — the 
^danee  of  all  guardians,  vestries,  and  parish 
officers — ^the  keeping  and  auditing  accounts — 
making  contracts— and  otherwise  carrying  the 
act  into  effect. 

And  to  suspend  or  alter  such  rules. 

But  the  Commissioners  are  not  to  interfere 
in  any  individual  case  for  the  purpose  of 
orderiofi^  relief. 

16.  Rules  to  be  sent  to  Secretary  of  State. — 
No  general  rule  shall  take  effect  until  the  ex- 
piration of  forty  days  after  the  same,  or  a  copy 
shall  have  been  sent,  signed  and  sealed  by  tne 
Commissioners,  to  one  of  his  Majesty's  Princi- 
pal Secretaries  of  State.  If  his  Majesty,  with 
the  advice  of  his  Privy  Council,  shall  disallow 
the  same,  such  general  rule  shall  not  come  into 
operation,  if  such  disallowance  be  notified  to 
the  Commissioners  during  the  forty  days,  and 
if  notified  afterwards,  then  such  general  rule 
sliall  cease  to  operate  from  the  notification, 
subject  to  all  acts  and  transactions  preriously 
to  such  notification. 

17.  Rules  to  be  laid  before  Parliament, — All 
genentf  rules  shall,  within  one  week  after  the 
commencement  of  parliament,  be  laid  by  one 
of  his  Majesty's  Principal  Secretaries  of  State 
before  both  Houses  of  Parliament. 

IB.  Promulgation  uf  Rules, — ^A  written  or 
printed  copy  of  every  rule,  order  or  regulation 
of  the  Commissioners  sliall,  before  the  same 
shall  come  into  operation  in  any  parish  or 
union,  be  sent  by  the  Commissioners  by  the 
post,  or  in  such  manner  as  the  Commissioners 
shall  think  fit,  sealed  or  stamped  with  their 


seal,  addressed  to  the  overseers  of  such  parish, 
the  guardians  of  such  union  or  their  clerk,  and 
to  the  clerk  to  the  justices  of  the  petty  sessions 
held  for  the  dirision  in  which  such  parish  or 
union  shall  be  situate.  The  overseers,  guar- 
dians or  their  clerk,  and  clerks  to  the  justices, 
are  to  give  publicity  to  such  rules,  and  allow 
every  owner  of  property  or  his  agent,  or  any 
rate-payer,  to  inspect  tlie  same,  free  of  any 
charge,  and  to  furnish  copies,  being  paid  at 
the  rate  of  three-pence  for  every  folio  of 
seventy-two  words,  and  to  allow  copies  or  ex- 
tracts to  be  taken  on  being  pdd  after  Uie  rate 
of  three  half  pence  for  every  folio. 

A  penalty  on  overseer,  &c.  neglecting  to 
^ve  publicity,  as  required,  of  ruks,  revoca- 
tions, or  disabowances,  or  refusing  inspection 
or  copies,  may  be  inflicted,  not  exceeding  10/. 
nor  less  than  40«.,  to  be  recoverable  in  the  same 
manner  as  other  penalties  under  the  act.  See 
sec.  99. 

19.  Dissenters. — No  rules  of  the  Commis- 
sioners, nor  any  bye  laws  at  present  in  force  or 
to  be  hereafter  made,  shall  oblige  any  inmate 
of  any  workhouse  to  attend  any  religious  ser- 
rice  which  may  be  celebrated  in  a  mode  con- 
trary to  the  rehgious  principles  of  such  inmate, 
nor  shall  authorise  the  education  of  any  child 
in  such  workhouse  in  any  religious  creea  other 
than  that  professed  by  the  parents  or  surriving 
parent  of  such  child,  and  to  which  such  parents 
or  parent  shall  object,  or,  in  the  case  of  an 
or^Mian,  to  wluch  the  godfather  or  godmother 
of  such  orphan  shall  so  obiect :  Prorideil  that 
any  licenced  minister  of  the  religious  persua- 
sion of  any  inmate  of  sueh  workhouse  may,  at 
all  times  in  the  day,  on  the  request  of  such  in- 
mate, visit  such  workhouse  for  the  purpose  of 
affording  religious  assistance  to  such  inmate, 
and  also  for  the  purpose-of  instructing  his  child 
or  children  in  the  principles  of  their  religion. 

20.  Orders  of  Assistant  Commissioners, — No 
order  or  regulation  made  by  any  Assistant  Com- 
missioner shall  be  in  force  until  adopted  by  the 
Commissioners,  and  sealed  with  their  seal ;  and 
that  no  rule,  order  or  regulation  of  the  Com- 
missioners, except  orders  made  in  answer  to 
reports  of  overseers  or  guardians,  shall  be  in 
force  until  the  expiration  of  fourteen  days 
after  sending  a  copy,  as  before  mentioned. 

WORKHOUSES. 

The  act  next  directs  that  the  powers  in 
all  acts  relating  to  workhouses  shall  be  ex- 
ercised by  the  Commissioners,  and  subject 
to  their  orders,  and  provides  for  building, 
hiring,  and  enlarging  workhouses. 

21.  Workhouses. — ^The  powers  given  by  22 
Geo.  3,  c.  83,  and  59  Geo.  3,  c.l2,  and  all 
acts  for  amending  such  acts,  and  all  the  powers 
given  by  other  acts,  general  as  well  as  local 
(except  where  otherwise  provided  by  this  act), 
relating  to  the  building,  altering  or  enlarging 

I  of  poorhouses  and  workhouses,  and  to  the  ac- 
quiring, purchasing,  hiring,  holding,  selling, 
exchanging  and  disposing  thereof,  or  of  land 
whereon  the  same  may  have  been  or  may  here- 
after be  erected,  and  of  preparing  such  nouses 
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for  the  reception  of  poor  persons,  are  to  be 
exercised  by  the  persons  authorised  by  law 
under  the  control  and  subject  to  the  rules  and 
orders  of  the  Commissioners ;  and  so  also  the 
dieting,  clothing,  employing,  and  governing  of 
such  noor,  and  the  raising  or  borrowing,  and 
repaying  money,  and  all  powers  of  regulating 
and  conductiug  all  other  workhouses  whatso- 
ever, and  of  governing,  providing  for,  and  em- 
ploying, the  poor  therein,  and  all  powers  auxi- 
liary to  any  of  the  powers  aforesaid^  or  in  any 
way  relating  to  the  relief  of  the  poor. 

The  Commissioners  and  Assistant  Commis-, 
sioners  respectively,  shall  be  entitled  to  attend 
ViJL  every  parochial  and  other  local  board  and 
vestry,  and  take  part  in  the  discussions,  but 
not  to  vote  at  such  board  or  vestry. 

But  the  Commissioners  or  Assistant  Com- 
missioners are  not  empowered  to  order  the 
building,  purchasing,  hiring,  altering  or  en- 
larging of  any  workhouse,  or  the  purchasing 
or  hiring  of  any  land  at  the  charge  or  for  the 
use  of  any  parish  or  union,  save  and  except  so 
far  as  such  powers  arc  expressly  given  by  this 
act. 

By  the  22  Geo.  3,  c.  83,  the  rules,  orders 
and  regulations  specified  and  contained  in 
the  schedule  thereunto  annexed  are  to  be  duly 
observed  at  every  poorhouse  or  workhouse 
to  be  provided  by  virtue  of  that  act,  with  such 
additions  as  should  be  made  by  the  justices 
of  the  peace  of  the  limit  wherein  such  houses 
should  be  situate,  at  some  special  session, 
provided  that  such  additions  should  not  be 
contradictory  to  the  rules,  orders  and  regu- 
lations established  by  that  act,  and  provided 
that  the  same  should  not  be  repealed  by  the 
justices  at  their  quarter  sessions. 

It  being  deemed  expedient  that  such  addi- 
tions, or  other  rules,  orders  or  regulations, 
under  that  or  any  local  or  other  act,  should 
not  in  future  be  made  without  the  sanction, 
of  the  Commissioners ;  it  is  enacted  as  fol- 
lows: 


building,  for  the  purpose  of  being  oscd  •■  i 
workhouse;  and,  with  the  like  consent,  to 
order  the  overseers  or  guardians  having  a 
workhouse,  or  any  buildings  capable  of  being 
converted  into  a  workhouse,  to  enlarge  or 
alter  the  same,  or  to  bind,  hire  or  purchase 
any  additional  workhouse,  or  building,  or  to 
purchase  or  hire  any  land  for  building^  such 
additional  workhouse. 

The  overseers  and  guardians  to  whom  any 
such  order  shall  be  directed  are  authorised  to 
levy  such  sums  of  money  as  may  be  necessar). 

i4.  The  overseers  or  guardians  to  chaise 
the  future  poor-rates  of  such  parish  or  union 
with  the  amount  of  such  sum  of  money :  Pro- 
vided that  the  principal  sum  shall  in  no  case 
exceed  the  average  annual  amount  of  the  rates 
raised  for  the  relief  of  the  poor  in  such  parish 
or  union  for  three  years;  and  any  loan  or 
money  so  borrowed  shall  be  repaid  by  annual 
instalments  of  not  less  than  one-tenth  of  the 
sum  borrowed,  with  interest  on  the  same,  in 
any  one  year. 

25.  The  Commissioners  are  empowered. 
without  requirinsr  any  such  consent,  by  any 
writing  under  the  hands  and  seal  of  the  Com- 
missioners, to  order  the  overseers  or  guardians 
of  any  parish  or  union  having  a  workhouse,  or 
building  being  capable  of  being  converted  into 
a  workhouse,  to  enlarge  and  alter  the  saose; 
and  the  overseers  or  guardians  are  authorised 
to  levy  such  sum  as  may  be  necessary :  Pro- 
vided that  the  principal  sum  shall  not  exceed 
50/.,  nor  exceed  one-iteuth  of  the  average  an- 
nual amount  of  the  rates  raised  for  the  relief 
of  the  poor  in  such  parish  for  the  three  jean 
next  preceding. 

UNION  OF  PARISHES. 


22.  That  no  additions  or  alterations  shall 
hereafter  be  made  to  or  in  the  rules,  orders 
and  regulations  contained  in  the  schedule  to 
the  22  Geo  3,  c  83,  and  no  rules,  orders  and 
regulations  shall  hereafter  be  made  under  the 
authority  of  that  act,  or  of  any  local  or  other 
act,  or  of  any  act  made  for  altering,  amending 
or  extending  the  same,  relating  to  poorhouses, 
workhouses,  or  the  relief  of  the  poor,  until  the 
same  shall  have  been  confirmed  by  the  Com- 
missioners ;  and  no  justice  shall  have  power  to 
repeal  the  same. 

23.  The  Commissioners  are  empowered, 
with  the  consent  in  writing  of  a  majority  of 
the  guardians  of  any  union,  or  with  the  con- 
sent of  a  minority  of  the  rate-payers  and 
owners  of  property,  to  order  the  overseers  or 
guardians  of  any  parish  or  union  not  having  a 
workhouse  to  build  a  workhouse,  and  to  pur- 


In  order  more  completely  to  carry  into 
effect  the  improvements  contemplated  by 
the  act,  where  circumstances  render  it  de- 
sirable, the  Central  Board  are  emjrawered  to 
incorporate  parishes,  by  which  permanent 
officers  may  be  appointed,  and  woiks  of 
public  labour  better  executed. 

llie  following  is  a  concise  statement  of 
the  several  clauses  in  the  act  relating  to  the 
formation  of  unions,  the  relief  to  be  given, 
the  ascertainment  of  the  proportionate  ex- 
pense, and  their  extent,  with  provisions  as 
to  settlement,  rating,  valuation,  and  expen- 
diture : 

26.  Union  (^Parishes, — ^The  CommissioQen, 
under  their  hands  and  seal,  may  declare  lo 
many  parishes  as  they  think  fit  to  oe  united  for 
the  administration  of  the  laws  for  the  relief  of 
the  poor,  and  such  parishes  shall  tlierenpon  be 
deemed  a  union  for  such  purpose,  and  there- 
upon the  workhouse  or  workhouses  of  ludi 
parishes  shall  be  for  their  common  use.  The 
Commissioners  may  issue  rules,  orders,  and 
regulations  for  the  classification  of  such  of  tbt 
poor  of  such  united  parishes  as  may  be  re* 
lieved  in  any  such  workhouse ;  and  such  poor 


or  to  purchase  or  hire  a  workhouse,  or  any 


chase  or  hire  land  for  the  purpose  of  buildmg,    may  be  received,  maintained  and  employed  is 


any  such  workhouse ;  but  each  of  the  parishes 
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ahall  be  separately  chargeable  with  the  expense 
of  its  own  poor,  whether  relieved  iu  or  out  of 
ftny  such  workhouse. 

27-  Relief  in  UnionM  to  Aged  and  Infirm. — 
In  unions  formed  under  thii  act,  any  two  jus- 
tices of  the  peace  usually  acting  for  the  dis- 
tricty  at  their  just  and  proper  discretion,  may 
direct  relief  to  be  given  to  any  adult  person 
who  shall  from  old  age  or  infirmity  of  body  be 
wholly  unable  to  work,  without  requiring  such 
person  to  reside  in  an^  workhouse  :  Provided, 
that  one  of  such  justices  certify,  of  his  own 
knowledge,  that  such  person  is  wholly  unable 
to  work. 

28.  Average  Ejppenie.'^Whtn  a  uidon  is 
proposed,  the  Commissioners  are  to  ascertain 
the  expense  incurred  by  each  pariah  proposed 
to  form  part  of  such  union,  whether  reliei  shall 
have  been  given  in  or  out  of  any  workhouse, 
for  the  three  vears  ending  25th  March  next 
preceding,  ana  calculate  the  average  annual 
expense,  and  the  several  parishes  proposed  in 
such  union  shall  contribute  a  common  fund 
for  purchasing,  building,  hiring,  or  providing, 
altering  or  enlarging  any  wonchouse,  or  for 
the  purchase  or  renting  of  any  lands  or  tene- 
ments, for  the  future  upholding  and  maintain- 
ing of  such  workhouses,  and  the  payment  of 
the  officers,  and  providing  utensils  and  mate- 
rials for  setting  the  poor  on  work,  &c.  and  the 
Commissioners  are  empowered  to  take  future 
averages. 

In  some  of  the  unions  formed  under  the 
22  Geo.  3,  c.  83,  and  under  local  acts  of 
incofjtaration,  the  whole  expense,  as  well  of 
upholding  the  united  workhouses,  as  of  re- 
lieving the  poor  of  such  unions,  is  assessed 
in  the  respective  proportions  fixed  at  the 
period  when  such  unions  were  formed,  and 
in  others  a  part  of  such  expenses  is  so  le- 
vied, and  a  part  subject  to  variations  at 
stated  periods.  Some  also  of  the  parishes 
of  such  unions  contribute,  as  their  fixed 
proportion  of  the  general  fiind,  a  larger,  and 
others  a  less  sum,  thsin  the  actual  expense 
incurred  for  the  relief  of  the  poor  belonging 
to  them  respectively.  With  a  view  to 
remedy  such  inequalities,  it  is  enacted  as 
follows  : 

29.  The  Commissioners  may  inquire,  and 
direct  an  account  to  be  rendered,  of  the  ex- 
pense incurred  for  the  period  of  three  years 
for  the  relief  of  the  poor  1)e]onging  to  each 
parish  within  any  such  union,  whether  relieved 
in  or  out  of  such  parish,  or  in  or  out  of  any 
united  workhouse ;  and  the  annual  average  so 
ascertained  shall,  if  the  Commissioners  shall 
see  fit,  be  taken  as  the  fixed  proportion  to  be 
contributed  by  each  parish  towards  a  common 
fund  for  the  future  niring,  maintaining,  and 
upholding,  repairing,  altering  or  enlarging  of 
anjr  worknouse,  &c.  and  the  payment  of  any 
officers  of  such  union,  and  the  providing  of 
utensils  or  materials  for  setting  the  poor  on 
work  therein,  and  for  any  other  expense,  with 

-a  proviso  for  taking  future  av<»'ages.    But  this 


enactment  is  not  to  extend  to  any  parishes 
already  formed  or  hereafter  to  be  formed  into 
a  union  for  the  purposes  of  settlement  or  rating, 
or  where  the  annual  assessment  is  directed  to 
be  indifferently  proportioned  between  the  se- 
veral parishes  composing  such  union. 

30.  For  facilitating  the  inquiries,  the  returns 
made  to  Parliament  of  the  sums  expended  for 
the  relief  of  the  poor  shall  be  deemed  to  be 
the  actual  expense  incurred  by  each  parish 
until  proved  incorrect. 

31.  Ejrtent  of  Uttiom.-^o  much  of  the  22 
Geo.  3,  c.  83^  §  6,  as  restrains  parishes  from 
contributing  to  workhouses  at  a  greater  dis- 
tance than  ten  miles,  or  as  limits  the  class  or 
description  of  persons  to  be  sent  to  work- 
houses ;  and  so  much  is  repealed  of  56  Geo. 
3,  c.  129,  as  repeals  the  provisions  in  any  acts 
whereby  any  parish  at  a  greater  distance  than 
ten  miles  from  any  house  of  industry  or  work- 
house shall  be  authorised  to  contribute  to  or 
take  the  benefit  of  such  house. 

32.  Dissolving  or  adding  to  Union, — The 
Commissioners  may  declare  any  union,  whe- 
ther formed  before  or  after  the  passing  of  this 
act  (except  when  united  for  the  purpose  of 
settlement  or  rating)  to  be  dissolved,  or  any 
parish  or  paris^hes,  specifying  the  same,  to  be 
separated  from  or  added  to  any  such  union ; 
and  the  Commissioners  shall  in  such  case 
frame  rules,  orders,  and  regulations  for  adapt- 
ing the  constitution,  management,  and  board 
of  guardians  of  every  such  union,  to  the  altered 
state  of  the  same. 

But  the  Commissioners  are  to  ascertain  the 
proportionate  value  of  the  workhouses  or  other 
property  existing  at  the  time  of  such  dissolu- 
tion or  alteration ;  and  fix  the  amount  to  be 
received  or  paid  by  every  parish  affected  by 
such  alteration ;  and  the  sum  shall  be  paid  in 
diminution  of  the  rates,  and  of  the  expense 
attending  such  alteration. 

Provided,  that  no  such  dissolution  or  altera- 
tion shall  affect  the  rights  of  third  persons, 
unless  they  consent,  in  writing ;  and  no  such 
dissolution,  alteration,  or  addition  shall  take 
place  unless  a  majority  of  not  less  than  two- 
thirds  of  the  guardians  of  such  union  shall 
concur. 

33.  Unhn  for  Settlements. —'Dit  guardians 
elected  by  the  parishes  forming  unions  may 
agree,  with  the  approbation  of  the  Commis- 
sioners, that,  for  the  purpose  of  settlemcnr, 
such  parishes  shall  be  considered  as  one  parish ; 
and  such  agreement,  having  been  signed  by 
the  guardians,  shall  be  signed  and  sealed 
by  the  Commissioners,  and  one  part  shall  be 
deposited  with  the  Commissioners,  and  a  coun- 
terpart thereof  with  the  clerk  of  the  peace. 
The  settlement  of  a  poor  person  in  any  one  of 
the  parishes  of  such  union  shall  be  considered, 
as  between  such  parishes,  a  settlement  in  such 
union,  and  the  expense  of  relieving  every 
such  poor  person,  and  all  other  expenses  of 
relieving  the  poor  to  which  any  one  of  such 
parishes  shall  be  liable,  or  ot  ascertaining, 
litigating  or  adjudging  the  settlement  of  any 
poor  person  in  "any  of  such  parishes,  shall  be 
paid  out  of  the  common  funds  of  such  union  f 
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and  the  contribudon  to  such  common  funds 
shall  be  ascertained  and  fixed  in  like  manner 
as  provided  for  in  cases  where  any  union  of 
parishes  is  made  under  the  provisions  of  this 
act. 

34.  Union /or  rating, — ^Wherc  the  parishes 
of  an  union  shall  be  situate  within  the  same 
county,  and  under  the  jurisdiction  of  the  same 
justices,  the  guardians  ma^  agree,  with  the 
approbation  of  the  Commissioners,  that,  for 
the  purposes  of  raising  in  common  the  neces- 
sary funds  for  the  rehef  of  the  poor  of  such 
union,  such  parishes  shall  be  considered  one 
parish. 

The  agreement  or  counterpart  for  such 
rating  to  be  deposited  with  clert  of  the  peace. 

35.  P^aluation, — After  such  agreement,  the 
guardians,  under  such  regulations  as  the  Com- 
missioners may  prescribe,  shall  proceed  to 
sissess  the  value  of  the  property  in  the  several 
parishes  of  such  union  rateable  to  the  relief  of 
the  poor,  and  to  cause  to  be  made  such  sur- 
veys and  valuations  as  may  be  necessary,  and 
all  rates  grounded  on  such  valuation  or  assess- 
ment shall  be  recovered  in  such  manner  as 
rates  for  the  relief  of  the  poor  are  now  by  law 
recovered ;  and  the  rate-payers  shall  have  the 
like  power  of  appeal. 

36.  Expenditure  in  Common. —  After  such 
common  rate  shall  come  into  operation,  the 
proportions  of  contribution  fixed  at  the  period 
of  uniting  such  parishes  shall  cease ;  and  all 
expenditure  in  respect  of  the  poor  of  such 
union,  shall  be  deemed  the  common  expendi- 
ture, and  be  chargeable  upon  and  paid  out  of 
the  common  or  general  fund. 

The  expense  of  valuation  shall  be  a  charge 
on  the  common  rate :  Prorided,  that  in  case 
any  parish  of  any  union  sbaU  not  be  repre- 
sented by  a  guardian  acting  solely  for  such 
parish,  at  the  period  of  entering  into  such 
agreement,  such  parish  shall  not  be  bound 
by  such  agreement,  unless  a  majoritv  of  the 
owners  of  property  and  rate*payers  snail  tes- 
tify their  assent ;  and  in  case  such  assent  shall 
not  be  given,  such  parish  shall  be  omitted, 
and  be  liable  to  pay  such  proportion  only  of 
the  common  assessment  as  it  was  bound  to  pay 
upon  the  forming  of  the  union. 

37.  Commiuionen*  Consent. — No  union  or 
incorporation  of  parishes  shall  be  formed  under 
the  prorisions  of  the  22  Geo.  3,  c.  83,  without 
consent  of  Commissioners. 

[7V  Oe  continued,"] 
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We  now  continue  the  statement  of  the 
opinions  of  our  contemporary,  in  the  mea- 
sures relating  to  the  law  now  before  parlia- 
ment :  and  first  as  to  the  Local  Courts 
scheme — 

**  There  is  in  the  Law  Amendment  Act,  a 
provision  for  which  the  administration  have  no 


credit,  and  which  in  fact  the  present  Attor- 
ney General,  the  law  officer  of  the  govera- 
ment,  at  first  allowed  to  be  struck  out.  as  if  it 
was  wbhed  to  maintain  the  upper  Courts  in 
all  their  vices  in  order  to  strengthen  the  case 
for  other  projects,  but  afkrwards  found  him- 
self obliged  to  reinstate.    By  tliis  provisioo, 
the  issues  joined  in  all  small  debt  ca^es,  where 
no  important  point  is  involved,  are  to  be  seat 
to  be  tried  summarily  before  the  under  sheriff, 
or  any  judge  of  any  Local  Court  in  the  neigh- 
bourhood, ivithout  the  expense  of  the  assizes 
or  counsel.    By  this  provision,  in  the  neigh- 
bourhood at  least  of  all  large  towns,  all  the 
causes  can  be  at  once  tried  so ;   and  if  the  M 
system  of  litigation  is  only,  by  Lord  Broiig« 
ham's  scheme,  to  be  turned  into  other  han£i 
but  with  almost  all  the  former  defects,  it  is 
undeniable,  that  (looking  at  the  mere  question 
of  expense  and  convenience  of  machineryX  the 
central  system  in  this,    as  in  other  business, 
would  work  the  most  cheaply  and  effectually 
of  the  two.    Seeing,  too,  that  the  public  there- 
bv  gets  rid  of  the  creation  of  a  host  of  plarea, 
disposed  of  by  tlie  Crown,  and  not  at  the 
election  of  the  parties  interested,     it  would 
probably  not  quarrel  with  the  peers,  if  their 
only  offence  were  the  postponement  of  the 
scheme  laid   before  them  by  their   speaker. 
The  Law  Amendment  Act,  it  may  in  pasaag 
be  observed,   is  in  truth,  with  no  parade  or 
pretension,  one  of  the  most  practically  useful 
measures  of  the  sessions,     it  is  only  to  be 
regretted  that  it  effects  so  small  a  portion  after 
all,  of  the  man^  valuable  suggestions  of  the 
Board  of  Inquiry.     It  ombodies,    however, 
several  of  that  Board's  practica]  su^gestioat, 
and  the  credit  of  it,  it  is  believed,  is  entirelf 
due  to  one  of  the  old  body  of  the  commit' 
sioners,  Mr.  Justice  James  Parke.    The  pre- 
sent body  of  commissioners  can   hardly  be 
supposed  to  have  had  anj  concern  in  it ;  ss, 
in  the  case  of  the  provision  for  trying  sdsII 
debt  actions,  the  bill  quietly  effects  what  tkey 
cavalierly,  and  without  assigning  any  reasons, 
state  in  their  last  report  cannot  be  done  at  all 
It  was  in  furtheTance  of  their  opinion,    it  is 
presumable,  that  opponents  in  the  House  of 
Commons  were  allowed  by  the  Attorney  Gene- 
ral to  eject  the  provisions  as  before  noticed, 
till  public  opinion  compelled  their  restoratioo. 
**  The  next  measures  of  last  session  calling  f<v 
notice,  are  those  arising  out  of  the  *  Real  pro- 
perty Commissions.'     Here  four    bills  nan 
at  last  past;    bills  which  required  the  mere 
bodily  exertions  of  moving  them  through  their 
formal  stages,  but  which  for  several  sessions, 
under  whigs  as  well  as  tories,  have  been  barely 
introduced,  languished,  and  gone  out  with  the 
session's  close.    In  August  last  year,  they  ts 
last  had  the  good  fortune  to  pass  the  empty 
benches.    No  doubt  some  of  the  deUy  and 
indifference  manifested  as  to  these  bills,  is  to 
be  attributed  to  the  unpopular  and  repuhife 
mode    of   proceeding   which    the    Attorney 
General  is  )^iven  to  aoopt ;  but  thb  only  shows 
on  what  trifling  points  the  passing  of  these 
measures  turn^.    In  the  *  Fines  and  Recon^ 
ries  Act,'  another  instance  occurs  of  the  crei» 
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lion  of  new  offices.    Thh  is  in  some  measure 
the  consequtnce   of  a  gross    defect  in    the 
Bnglidi  municipal  system,,  which  provides  no 
public  district  officers  ;  so  tliat  every  Court 
issues  district  commissions  to  attorneys  and 
other  parties  to  enable  them  to  do  public  acts, 
such  as  swearing  affidavits,  taking  oaii,  and  a 
hundred  others,  while  there  is  no  pubUo  place 
of  business   of  any  sort,  no  safe   record  of 
public  documents,  and  nobody  but  ignorant 
parish  officers  to  transact  the  most  important 
civil  functions.    In  every  act  of  parliament,- 
the  want  of  proper  civil  authorities  is  manifest* 
ed,  and  the  absolute  necessity  shewn  of  be^in^ 
ninff  at  the  right  end,  by  creating  an  effective, 
well  instructed,  popularly  elected  officer,   to 
whom  resort  could  always  be  had,  and  whose 
office  (the  duties  of  which  should  be  transacted 
In  8  known  permanent  building  in  every  con- 
veniently sized  district  or  commune),  could 
cut  away  all  the  fee    and    patronage  accu- 
mulating schemes  of  the  present  system.    For 
want  of  an  authority  of  this  sort,  the  regis- 
tration  of  births,   marriages,    and  deaths,  is 
confined  to  the  members    of  the   episcopal 
church,  and  is  grossly  ill  done  even  for  them. 
In  like  manner,  the  registration  of  votes  under 
the  Reform  Act  is  likely  to  be  rendered  nearly 
abortive,  by  the  stupidity  and  ignorance  of  the 
only  machinery  the  Government  at  present  has 
to  resort  to.    On  abolishing  fines  and  reco- 
Teries,   it  became   desirable  to   have   some 
authority  before  whom  married  women  should 
appear  to  pass  their  estates.    For  this  single 
purpose  a  whole  tribe  of  new  officials  is   by 
the  Act  to  be  created,  and  in  a  curious  way. 
This  slice  of  patronage  is  turned  over  to  the 
Chief  Justice  of  the  (jommon  Pleas,  who  is  to 
grant  commissions  for  the  purpose ;  and^  thus 
another  cause  of  scrambling  and  canvassing  is 
opened  to  all  the  country  attomies. 

"  But  the '  Reid  Property  Commissioners'  had 
another  project,  one  of  paramount  importance, 
which  had  been  ^recommended  bv  commis- 
sioners appointed  on  the  address  of  the  Com- 
mons, had  long  been  before  parliament,  and 
with  some  ^qualifications  had  been  sanctioned 
the  sessions  before  last  by  a  committee  of  the 
Commons,  the  bill  for  a  General  Registration 
of  Deeds.  Was  the  Government,  which  wishes 
to  rest  much  of  its  claim  for  public  supj^ort  on 
its  zefd  for  law  reform,  active  as  to  this  bill  i 
which  its  present  Attorney  General  had,  be- 
fore  taking  office,  himself  moved,  and  which 
surely  was  as  ripe  for  settlement  as  it  ever  will 
be  ?  no  such  thing. — Had  it  even  an  opinion 
on  the  subject }  if  it  had,  it  refused  to  ^ve  it. 
The  Attorney  General  was  forbidden  to  con- 
duct the  bill,  that  the  Goverment*s  good 
wishes  might  not  even  be  inferred.  The  bill 
was  put  into  hands  equivalent  to  its  subver- 
sion ;  and  the  house,  finding  the  Government 
did  not  think  the  subject  worthy  even  of  an 
opinion,  treated  it  in  the  same  way.  The  same 
course,  or  nearly  so,  has  been  pursued  this 
session. 

"  The  main  cause  of  rejection  has  hitherto 
been  understood  to  be  the  coherence  of  the 
commis^ners  to  a  central  registration,    in 


preference  to  country  establishments  at  great 
cost,  where  the  expense  of  searches  and  com- 
munications  will  be  much  increased,  and 
where  uniformity  and  regularity  cannot  be 
insured.  Probably  the  commissioners  must 
eventually  vield to  local  interest  on  this  point; 
and  then  it  the  appointments  are  entrusted  to 
the  Government,  it  may  be  expected  that  co- 
operation in  that  miarter  will  be  secured.  If  the 
two  interests  shall  thus  unite,  the  bill  may  go 
on.  Another  scramble  will  then  ensue  for 
some  hundred  good  places.  Notice  wos  omit- 
ted in  its  proper  place,  of  the  Assize  Removal 
Bill,  for  which  tfie  public  is  indebted  to  the 
zeal  and  perseverence  of  Mr.  Ewart,  and  years 
of  toil  on  the  part  of  the  people  of  Norfolk. 
But  here  the  Government  in  their  part  of  the 
work,  have  no  merit  to  claim.  The  bill  re- 
mains a  dead  letter  hitherto;  as  far  as  can 
be  learned,  nothing  has  been  done  to  carry  it 
into  effect.  (•) 

"  Considerable  doubt,  as  to  the  business  like 
conduct,  if  not  as  to  the  good  fdth  of  the 
government  on  these  points,  arises  again  from 
the  course  of  their  proceeding  on  another  most 
important  point,  the  '  Imprisonment  for  Debt 
Bill.'  If  this  bill  be  in  earnest  the  object  of 
their  attention  and  good  wishes,  why  bring  it 
in  last  scission  so  late,  and  so  crudely  fashioned 
that  it  could  not  pass  ?  Is  it  possible  that  the 
House,  of  Commons  should  be  satisfied  with 
the  excuse,  that  because  the  House  of  Lords  have 
thrown  out  the  Chancellor's  Local  Courts  Bill, 
the  intended  machinery  for  the  Debt  Bill  had 
failed?  Either  this  excuse  was  a  fraud,  or 
there  was  something  very  like  one  in  the  assu- 
rance ^ven  in  the  Lords,  and  on  the  face  of  the 
Local  Courts  Bill  itself,  that  those  Courts 
were  only  to  be  applied  experimentally  to  two 
or  three  districts.  If  that  assurance  was  true, 
the  Local  Courts  Bill  would  not  furnish  ma- 
chinery for  the  Debts  Bill,  which  was  to  be 
general  and  to  come  at  once  into  action.  One 
or  other  oF  the  statements,  therefore,  was  fal- 
lacious. The  course  of  proceeding  in  this 
matter  in  the  pending  session  is  equally  evasive 
and  unsatisfactory. 

**  The  production  at  the  last  moment  of  the 
'  Municipal  Corporations  BUI,'  seems  another 
proceeding,  only  explicable  on  the  supposition 
that  it  was  either  brought  fonvard  as  a  mere 
flash,  or  as  a  feeler,  to  ascertain  how  little  of 
popular  control  in  corporations  the  people 
would  bear.  It  is  difficult  in  any  other  way,  to 
understand  the  course  pursucQ;  seeiog  that 
the  government  plan,  if  really  meant  to  be  the 
one  adopted,  is  put  forth  before  the  result  is 
known  of  the  commissioners'  inquiries,  which 
it  might  have  been  supposed  were  meant  to 
ascertain  facts  on  which  to  form  a  proper 


(ft)  We  are  aware  of  only  one  proclamation 
under  it :  this  was  issued  just  before  the  pre- 
sent summer  circuit.  Under  it  the  Assizes  will 
be  held  for  Glamorganshire,  alternately  at 
Swansea  and  Cardiff,  instead  of  being  held 
always  at  Cardiff,  as  heretofore.    (Ed.  L.  O.) 
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ju4%ment  as  to  the  sort  of  provisions  necessaiy 
to  secure  tlie  due  objects  of  municipal  govern- 
ment. To  rake  up  old  abuses,  wluch  ufter  all 
nqthini^  but  popular  institutions  can  remedy, 
ai^d  au  of  wnich  such  institutions  would  at 
once  remedy,  seems  hardly  an  object  of  suffi- 
cient consequence  to  act  upon  alone.  The 
abuses,  and  the  defective  and  divers  systems  of 
mbmanaffement  out  of  which  they  arise,  are 
quite  well  enough  known  to  warrant  direct 
legislation ;  but  if  thev  were  not,  and  facts 
were  wanted  to  founa  a  good  system  upon, 
why  send  out  the  government  plan  first,  and 
inquire  afterwards  ?  The  settlement  of  a  pro- 
per corporation  system  appears  to  be  as  purely 
a  legislative  question  as  could  well  be  met  with. 
There  can  be  no  doubt  but  the  young  ^ntle- 
men  commissioners,  (the  political  spirit  of 
whose  appointment  is  certainly  better  as  being 
more  decided,  than  usual),  with  the  assistance 
of  their  secretary,  whose  experience  and  habits 
in  his  branch  of  the  profession  fit  him  for  more 
efficient  work  than  any  half  dozen  of  the 
board,  will  dish  up  as  interesting  a  feast  of 
abuses  as  can  be  desired  by  the  most  craving 
appetite ;  but  after  all,  the  enduring  important 
question  is,  what  system  of  government  will 
prevent  the  recurrence  of  such^ve-sores.  The 
government  plan  will  go  very  little  way  to- 
wards it ;  ana  it  is  to  be  hopea  that  the  com- 
missioners will  accordingly  report  upon  it 
among  the  rest." 

[To  be  continued,'] 


PRACTICAL  POINTS   OP  aENBRAL 

INTEREST. 

No.  LXVI. 


BANKRUPT  TRUSTEB. 

The  following  case  is  of  some  interest. 

This  was  a  petition  by  ce»tui  que  irutU,  un- 
der the  79th  section  of  the  Bankrupt  Act,  6  0. 
4,  c.  16.,  for  the  transfer  of  stock  to  new  trus- 
tees. It  appeared  that  the  bankrupt,  Stevenson, 
and  a  Mr.  Wainwright,  had  been,  by  the  mar- 
riage settlement  of  the  petitioners,  appointed 
joint  trustees  of  a  sum  of  7735/.  3-per  cent, 
consols,  and  that  the  same  was  now  standing 
in  their  names  at  the  Bank.  Wainwright  was 
dead,  and  Stevenson,  having  never  surrendered 
himself  to  his  commission,  was  outlawed.  The 
petitioners  had,  under  a  power  reserved  to  them 
in  the  settlement,  appointed  two  new  trustees 
in  the  place  of  Wainwright  and  Stevenson,  and 
they  now  prayed  that  the  assignees  of  Steven- 
son, the  sole  surviving  assignee,  might  be  or- 
dered to  transfer  the  stock  to  the  new  trustees, 
upon  the  trusts  of  the  settlement.  Ordered  as 
prayed.  Ex  parte  — ,  in  re  Remington 
ana  Steventftn,  3  Dea.  &  Ch.  24. 


CHARACTER  OF  AN  ANCIBNT 

LORD  CHANCELLOR. 


"  Thomas  Wriothesley,  was  in  tfae  27 
Hen.  8,  an  attorney  of  the  Court  of  Com- 
mon Pleas,  and  in  36  Hen.  8,  was  made 
Lord  Chancellor  of  England.  In  the  1  £dw« 
6,  he  had  the  title  of  Earl  of  Sonthampton 
conferred  upon  him,  but  not  many  days 
after,  being  ever  opinionative,  and  ohstinaUfy 
bppoeite  to  the  rest  of  the  Lorde,  he  was 
divested  of  the  office  of  Chancellor,  and  put 
from  his  place  in  Council.     In  the  4  Edw. 

6,  the  Earl  of ,  taking  adrantage 

of  that  discontent  which  the  Eaii  of  South- 
ampton harboured  for  the  loss  of  his  office, 
and  for  being  otherwise  discountenanced, 
he  procured  his  confinement." — Dugdale's 
Baronage,  vol.  2,  p.  384. 

*'  The  particular  for  which  he  thus  suf- 
fered in  the  losse  of  that  great  office  was 
this : — Resolving  to  give  himself  wholly  to 
matters  of  state,  he  put  the  Great  Seal  to  a 
Cofnmission  directed  to  Sir  Richard  South- 
well, Master  of  the  Rolls,  John  Tregounel, 
John  Oliver,  and  Anthony  Belessis,  Clerks, 
Masters  of  Chancery,  setting  forth  that  be- 
ing imployed  in  the  affairs  of  State  he  could 
not  attend  the  hearing  of  causes  of  Chancery  ; 
and  therefore  that  he  had  impowered  those 
three  Masters,  or  any  two  of  them,  to  exe- 
cute the  Lord  Chancellor's  office  in  that 
Court,  in  as  ample  manner  as  if  he  himself 
were  present,  only  their  decrees  were  to  be 
signed  by  him  before  they  were  inroUed. — 
Dugdale's  MSS,  Additions  to  his  Baronage, 
in  the  Bodleian  Library, 


LETTER 

OF  THE  LATE  LORD  TENTERDBN, 

ON  LAW  REFORM. 


Trb  following  letter  of  the  late  Lord  Ten- 
terden  gives  a  curious  insight  into  the 
workings  of  Law  Reform ;  and.  coming  from 
such  an  authority  as  his  Lordship,  the  in- 
formation is  worthy  of  being  recorded. 

llie  letter  was  addressed  to  Sir  E. 
Brydgcs,  and  dated  Russell  Square,  June 
8tli.  1832. 

"  A  Bill  for  settling  Disputes  by  j4rbitrmth», 
under  the  authority  of  a  Judge,  introduced  into 
the  House  of  Lords  on  the  recommendation  of 
the  Commissioners,  relating  to  the  Courts  of 
Common  Law,  has  now  been  for  some  months 
before  the  House  of  Commons,  being  seat 
from  the  House  of  Lords.  It  was  sent  there 
tmce  before,  and  died  there  a  natural  death 
by  prorogation  or  dissolutioQ^  and,  from  all  I 
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Ill 


hear,  Ib  likely  to  die  an  the  same  way  this  third 
time.  I  thought  I  had  now  removed  all  ob- 
jections by  confining  the  power  of  the  Judge 
and  Court  not  merely  to  cross  demands  of 
more  than  two  items  on  each  side  as  before, 
bat  to  the  cases  wherein  one  of  the  parties 
desired  such  reference.  But  it  seems  this  will 
not  satisfy  some  persons ;  and  I  am  told  that  it 
<:annot  be  brought  before  a  Committee  till 
after  midnight ;  and  whenever  it  has  been  so 
brought  on,  an  opponent  desires  the  House  to 
be  counted,  and  the  requisite  number  of  memt 
bersarv  never  found  to  be  present. 

^*  Another  Bill  introduced  by  me,  on  the 
same  recommendation,  being  Uniformiiy  of 
Proeeu  in  the  several  Courts  of  Law  at  West- 
minster, found  no  onponent  in  the  Commons, 
and  passed  very  gliDlv  through  its  several 
stages,  and  has  received  the  royal  assent. 

**  I  have  two  more  Bills,  now  in  the  Lords, 
which  passed,  and  went  to  the  Commons  last 
aessions  as  one  Bill,  and  there  died  a  natural 
death.  The  same  thing  will  probably  happen 
this  sessions ;  and  should  it  be  so,  I  must  think 
I  have  received  »  sufficient  admonition  to  in- 
terfere no  farther  in  such  matters." 


LAW  OF  DESCENT.* 


If  your  correspondent  E.  B.  C,  In  his  com- 
mcnts  on  the  observations  of  W.  S.,  had  pointed 
out  the  difference  in  the  rules  of  descent  which 
he  sup)>08e8  to  exist  where  a  female  is  the  pur- 
chaser instead  of  a  male,  *'  the  plain  and  ob- 
vious construction"  of  the  sentence  commented 
upon,  or  rather,  the  reason  why  the  sentence 
was  inserted  in  the  treatise  in  question,  might 
then  have  been  intelligible  to  your  readers. 
That  no  such  difference  does  exist,  is  to  me 
quite  clear ;  and  this  will  appear  by  considering 
how  an  estate  would  descend  on  the  death  of 
jB., — a  womnn  entitled  to  an  estate  by  pur- 
chase. In  default  of  lineal  descendants,  it 
would  descend  to  her  father,  and  on  his  death 
her  brothers  and  sisters  of  the  whole  blood 
would  inherit  before  her  brothers  and  sisters 
of  the  half  blood,  in  precisely  the  same  order 
as  stated  with  respect  to  the  issue  of  A,, — a 
man  entitled  to  an  estate  by  purchase.  Now, 
if  there  be  an^r  meaning  in  the  passage  com- 
mented upon,  it  must  be — and  I  Uiink  IS.  B.  C. 
so  comprehends  it — that  B.'s  brothers  of  the 
half  blood  would  inherit  before  her  sisters  of 
the  whole  blood.  If  I  am  correct  in  this  sup- 
2>ositlOn,  I  beg  to  invite  attention  to  the  9th 
section  of  the  act,  which  enacts  "  that  any 
person  related  to  the  person  from  whom  the 
descent  is  to  be  traced  (i.  e.  B.,  (he  purchaser) 
by  the  half  blood,  bhall  be  capable  of  being  his 
heir ;  and  the  place  in  "  which  any  such  relation 
by  the  half  blood  shall  stand  in  the  order  of  in- 
heritance, so  as  to  be  entitled  to  inherit,  shall 

»  See  pp.  51^  122,  204; 


be  next  after  any  relation  in  the  same  degree 
of  the  whole  blood,  and  his  issue,  where  (he 
common  ancestor  shall  be  a  male,  and  next 
after  the  common  ancestor  where  such  com- 
mon ancestor  shall  be  a  female."  It  will  be 
perceived  that  the  difference  here  is  not  with 
respect  to  the  sex  of  the  purchaser,  but  to  that 
of  the  common  ancestor :  and  who  is  the 
common  ancestor  ? — ^The  father  of  B,  The 
reason  why  a  distinction  is  made  between  the 
relations  of  the  half  blood  e9 parte paterna  and 
those  es  parte  matemawovld  appear  to  be  this, 
that  it  is  possible  that  a  purchaser  may  have 
brothers  and  sisters  of  the  half  blood,  as  well 
ear  parte  paterna  as  em  parte  matema ;  for  sup- 
posing the  father  of  the  purdiaser  to  have 
issue  hy  two  wives,  and  the  last  wife  to  survive 
him,  marry  again  and  have  issue  by  her  subse- 

auent  huslNind,  such  issue  would  be  related  by 
le  half  blood  to  the  purchaser;  and  the  effect 
of  tlie  distinction  is,  that  the  brothers  and  sis- 
ters of  the  half  blood  e^s  parte  matema  will  not 
inherit  until  the  paternal  line  has  become  ex- 
tinct. This  brings  me  to  the  consideration  of 
the  subsequent  words  in  the  extract  referred 
to,  "  that  the  maternal  line  takes  before  the 
paternal."  Error  is  here  manifest.  On  failure 
of  issue  of  the  (purchaser,  the  estate  will  next 
ascend  to  his  or  her  nearest  lineal  ancestor, — 
preference  being  given  to  the  paternal;  and 
on  failure  of  paternal  and  maternal  ancestors, 
and  their  descendants,  the  estate  will  escheat. 

And  here  I  would  notice  that  the  second 
Table  of  Descents  appended  to  Atkinson's 
Real  Property  Acts,  is  incorrect.  In  that  table 
John  Stiles,  the  last  proprietor,  is  supposed  to 
have  taken  by  descent  from  his  maternal  grand- 
mother, Esther  Thorpe, — ^who,  of  course,  must 
be  taken  to  be  the  purchaser  from  whom  the 
descent  is  to  be  traced.  On  failure  of  lineal 
descendants,  and  of  paternal  and  maternal  an- 
cestors of  Esther  Thorpe,  and  their  descend- 
ants, the  descent  is  then  stated  to  be  to  Geoff- 
rey Stiles  (the  father  of  John  Stiles,  the  last 
owner),  and  then  to  his  issue,  related  by  the 
half  blood  to  such  owner,  and  so  to  the  other 
paternal  ancestors  of  John  Stiles  and  their  is- 
sue, in  infinitum.  On  failure  of  these,  and  of 
the  paternal  maternal  ancestors  of  John  Stiles 
and  their  issue,  to  Andrew  Baker,  the  maternal 
grandfather  of  John  Stiles,  and  the  husband 
of  Esther  'i*horpe,  the  first  purchaser  from 
whom  the  descent  is  to  be  traced,  and  his  an- 
cestors. The  ancestors  and  collateral  relations 
of  John  Stiles  are  not  related  to  Esther  'lliorpe, 
and,  under  the  old  law,  it  is  clear,  would  not 
inherit.  I  think  the  act  has  made  no  altera- 
tion, and  consequently  that  the  estate  would 
escheat  rather  than  descend  to  them. 

I  would  further  observe,  that  there  is  some 
obscurity  in  the  rule  advanced  by  the  author  of 
the  treatise  in  question,  with  respect  to  the  or- 
der in  which  the  grandfather  and  his  issue  are 
entitled  to  inherit.  That  rule  he  states  as  fol- 
lows— {vide  8  L.  O.  p.  52.) 

*'  The  issue  of  A.*%  father  being  dead,  we 
^  ascend  to  the  next  lineal  ancestor,  and  the  es- 
tate will  then  devolve — 

To  the  grandfather ;  if  he  is  dead — 
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**  We  next  look  for  the  hdr  amongst  his 
issue — (j4,'t  uncles  and  aunts,  and  their  issue); 
these,  tracing  their  descent  through  their  pa- 
rent, take  exactly  in  the  same  order  of  succes- 
sion, and  according  to  the  same  rules  of  sex, 
primogeniture,  and  representation,  as  we  have 
seen  ^.'s  issue  would  take  in  Nos.  1  to  7'" 

If  the  issue  of  the  grandfather  take  *'  in  the 
same  order  of  succession,  and  according  to  the 
same  rules"  as  the  issue  of  tlie  purchaser,  the 
consequence  follows,  that  the  uncles  of  the 
half-blood  and  their  issue  will  inherit  before 
the  aunts  of  the  whole  blood,  because  there 
must  be  a  failure  of  all  the  sons  and  their  issue 
before  the  daughters  can  inherit.    It  is  true 
that  the  uncles  and  aunts  of  the  half  blood 
must  trace  their  descent  through  their  parent 
(Uie  grandfather),  yet,  they  can  only  inherit  by 
being  related  to  the  person /h^m  whom  the  de- 
scent is  to  be  traced,  and  that  person  is  ^. ; 
and  the  place  in  which  they  stand  in  the  order 
of  inheritance,  so  as  to  be  entitled  to  inherit, 
is  expressly  stated  to  be  "  next  after  any  rela- 
tion in  the  same  degree  of  the  whole  blood, 
and  his  issue,"  where  the  common  ancestor 
sludl  be  a  male,  and  the  common  ancestor  here 
is  Uie  grandfather.    The  subsequent  words  of 
the  act : — "  so  that  the  brother  of  the  half 
blood  on  the  part  of  the  father  shall  inherit 
next  after  the  sisters  of  the  whole  blood  on  the 
part  of  the  father,  and  their  issue,"  are  merely 
explanatory  of  th^  meaning  of  the  act,  that  as 
well  medes  as  females  of  the  whole  blood  should 
inherit  before  the  half  blood,  and  not  words 
limiting  the  operation  of  the  act  to  brothers 
and  sisters  of  the  purchase.    The  course  of 
descent  stated  in  the  rule  in  question — upon 
the  construction  I  put  upon  it — ^is  wrong,  as  it 
seems  to  me  there  can  be  no  doubt  but  that 
the  aunts  of  the  whole  blood  will  inherit  before 
the  uncles  of  the  half  blood.     Substituting 
Uncle  for  Brother,  and  Aunt  for  Sister  (Rules 
Nos  9  to  16)  will  give  a  table  in  conformity 
with  the  construction  contended  for  in  these 
observations,  and  which,  it  may  be  proper  to 
add,  will  agree  with  the  first  table  ot  descent 
in  Atkinson's  "  Real  Property  Acts,'*  and  also 
with  the  recommendations  of  the  Real  Property 
Commissioners,  who  thought  it  advisable  that 
"no  distinction  should  existbetween  the  whole 
and  the  half  blood,    except  that  preference 
should  be  given  to  the  whole  blood  of  the  first 
purchaser,  as  between  his  kindred  in  equal  de- 
grees, or  their  descendants ;"  and  they  there- 
fore proposed  "  that  the  whole  blooa  of  the 
first  purchaser,  who  took  without  reference  to 
any  ancestors,  should  be  preferred,  as  between 
persons  claiming  through  the  same  ancestor  of 
the  first  purchaser,  to  the  hidf  blood."    (First 
Report.)    Of  course,  the  same  rule  applies  to 
the  issue  of  the  other  paternal  ancestors  of  ^, 
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SUPERIOR  COURTS. 


Eadr  CtiancrUor'il  Court* 
COSTS. — solicitor's  lien. 

Aphtlntiff^  whose  bill  is  dismissed  wSih  cotit, 
is  attached  and  committed  for  non^pitpment 
ofthemy  hut  obtains  his  release  from  the 
defendant  in  the  suit  without  fraud  or  col- 
I  lusion.  Held,  that  the  defendant's  soiici- 
tors  have  no  lien  on  his  person,  and  cannot 
detain  him  in  prison  far  their  costs. 

Mr.  Elderton  moved  to  disdian^e  the  pbio- 
tiff  from  prison.  His  bill  against  the  defendaiit 
had  been  dismissed  with  costs :  he  was  then 
attached,  and  committed  to  the  Fleet  prison 
for  non-payment  of  them.  The  defendant  in 
the  suit  consented  to  his  dischfurge,  but  his  so- 
licitors, Messrs.  Clutton  and  Fearon,  objected, 
and  detained  him  in  prison,  claiming  a  lien  on 
his  person  for  their  costs.  Hm  motion  was 
made  before  XhitFice  Chancellor,  but  his  Ho- 
nour would  not  make  the  order.  AU  the  cases 
on  the  subject  were  in  favour  of  the  applica- 
tion. The  first  case  bearing  on  the  subject 
was  that  of  ff^elsh  v.  Hole*'  where  Lord  Mans- 
field  laid  it  down,  that  if  the  plaintiff  compro- 
mise the  debt  and  costs  with  the  defendbuit, 
before  the  plaintiff's  attorney  has  been  pud 
his  costs,  the  defendant  was  not  liable  for  them, 
unless  he  gave  notice  to  the  defendant  not  to 
settle  with  the  plaintiff  until  his  bill  of  costs 
should  be  paid. 

^  The  Lord  Chancellor. — ^The  attorney  has  a 
lien  en  the  papers  and  proceedings  for  his 
costs,  and  the  party  cannot  compromise  the 
suit  behind  his  back,  and  cheat  him  out  of  his 
costs.    That  is  every  day's  practice. 

Mr.  Elderton. — It  is  so ;  but  it  was  never 
decided  that  the  attorney  had  a  lien  on  the 
person  of  a  party,  or  that  ne  could  detain  him 
m  prison  when  the  other  party,  the  client  of 
the  attorney,  released  him  on  recdving  satis- 
faction. This  position  may  be  collected  from 
what  Lord  Eldon  said  in  the  case  of  Tayhr  ▼. 
Pophamfi  and  it  was  expressly  laid  down  in 
Martin  v.  Francis,^  that  a  party  cannot  be  de- 
tained in  custody,  if  the  other  partjr  commit- 
ting him  is  satisfied  and  releases  him.  In  a 
later  case,  in  the  Court  of  King's  Bench, 
Marr  v.  Smith  fi  all  the  judges  agreed  that 
the  plaintiff's  attorney  had  no  lien  on  the 
person  of  the  defendant,  although  he  had  a 
lien  for  his  costs  on  the  subject-matter  reco- 
vered in  the  action.  The  circumstances  of  the 
present  case  were  much  stronger  in  fiif<or  of 
the  party  committed  than  the  circumstances  of 
anv  of  those  cases.  The  bill  here  was  dismis- 
sea  with  costs,  and  the  plaintiff  attached,  but 
the  defendant  gave  him  a  release.    There  is 


•  Dougl.  238. 

^  16  Ves.  72. 

c  2  Barn.  &  Aid.  402. 

d  4  Barn.  &  Aid.  466. 
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nol  a  satisfaction  entered  on  the  record,  as  wm 
the  fact  in  one  of  those  cases  in  the  Court  of 
King's  Bench, — ^because  we  have  no  record  in 
this  Court.  There  was  also  a  recent  case  in 
this  Court  to  the  same  effect,  Harmer  v.  Har- 
ris,^ which  shewed  that  the  equity  of  the  solici- 
tor for  his  costs  was  on  the  balance  of  the  ac- 
count between  the  parties.  He  read  the  affi- 
davit of  the  defendzmt's  release  of  the  plain- 
tiff. 

Mr.  Richards,  contra, — ^All  these  cases  were 
cited  before  the  Vice  Chancellor,  and  still  he 
refused  the  application.  The  affidavit  stated 
the  compromise  between  the  parties,  but  it 
did  not  state  what  consideration  was  given. 
Tliis  was  a  collusion  between  the  parties  to  de- 
fraud the  solicitors  of  their  costs.  The  case  of 
ff^elih  V.  Hole  had  no  application  to  this  case. 
Taylor  v.  Popham  was  as  strons^  for  the  solici- 
tors as  for  the  plaintiff.  In  Afartin  v.  Franch 
the  Question  was,  whether  the  sheriff  was  per- 
sonally responsible  for  discharging  a  party,  af- 
ter notice  from  the  solicitor:  there  was  no 
question  of  lien.  And  in  Mart  v.  Smith,  the 
thing  was  gone,  satisfaction  having  been  en- 
tered on  the  record.  Messrs.  Glutton  and 
Fearon  have  a  large  claim  for  costs,  and  have 
a  lien  for  them  on  diis  party.  If  a  defendant 
pay  a  plaintiff  after  notice  from  the^  solicitor 
not  to  pay  till  he  is  satisfied,  then  the  party  is 
responsible  to  the  solicitor,  Cowell  v.  SimpsonJ 
The  whole  dispute  in  this  case  now  was,  what 
consideration  passed  from  the  plaintiff  to  the 
defendant  for  his  discharge.  The  affidavit  was 
silent  on  that.  There  is  a  casein  in  Vesey,  sen. 
wluch  applies  to  this  point.  It  was  there  laid  I 
down,  that  a  voluntary  release  by  a  party  to  his 
adversary,  was  not  to  defeat  the  attorney  of  his 
lien  for  costs,  but  it  was  otherwise  if  the  suit 
ended  in  a  bond  fide  compromise  for  a  reason- 
able consideration  paid.  If  this  turned  out  to 
be  a  voluntary  release,  without  reasonable  con- 
aidecation,  the  Court  ought  not  to  order  the 
discharge  of  the  party. 

Mr.  Etderton,  m  reply. — ^There  was  no  col- 
lusion in  this  case.  There  was  a  bonifide  con- 
sideration ;  but  it  is  not  necessary  to  shew  that 
it  was  a  pecuniary  consideration. 

The  Ijord  Chancellor,  having  taken  time  to 
conrider  the  case,  decided  on  a  subsequent 
day  that  the  plaintiff  was  entitled  to  his  dis- 
charge, on  making  an  affidavit  to  satisfy  the 
Court  that  there  was  no  collusion  between  him 
and  the  defendant  to  cheat  the  solicitors  out  of 
their  costs.  An  affidavit  to  that  effect  being 
tendered  to  his  Lordship  afterwards,  the  party 
was  declared  entitled  to  his  discharge  from  the 
attachment. 

Bryant  v.  Bruzier,  at  Westminster,  May  22, 
and  at  Lincoln's  Inn,  Aug.  7>  1834. 


e  1  Russ.  155. 
n6Ves.281. 
ff  2  Ves.  sen.  25. 


MARRIAGB  8KTTUi»NT.—  CONSTRUCTIDN.— « 
BXSCUTORB  AND  ADMINISTRATORS. — NSXT 
OF   KIN. 

A  sum  to  be  raised  out  of  the  husband's  es- 
tate, in  pursuance  of  his  marriage  settle- 
ment, was  thereby  directed,  in  default  of 
children  of  the  marriage,  andofanyap* 
pointment  of  the  same  by  the  wife,  to  be 
paid,  at  the  ejrpiration  of  twelve  months 
from  the  death  of  the  survivor  of  them,  to 
the  ewecutors  and  administrators  of  the 
wife,  'The  marriage  took  place,  the  w\fe 
died  without  children,  and  without  appoint'* 
ing :  Held,  that  the  sum  was  to  be  raised 
for  the  wife's  next  of  kin. 

By  the  settlement  made  on  the  marriage  of 
Richard  Carwerdine  with  Ann  Prichard,  in 
consideration  of  the  marriage  and  of  the  lady's 
fortune,  Carwerdine  conveyed  an  estate  to 
trustees,  in  trust,  after  the  marriage  (which 
was  solemnized)  for  himself  for  life,  and  after 
his  death,  for  the  intended  wife  for  life,  and 
after  the  death  of  the  survivor  of  them,  for  the 
children  of  the  marriage  ,*  and  in  case  there 
should  not  ]>e  children,  then  upon  trust,  as 
soon  as  might  be  after  the  expiration  of  twelve 
months  from  the  death  of  the  survivor  of  the 
husband  and  wife,  to  raise  1 750/.  out  of  the 
estate,  and  pay  it  to  such  person  as  the  wife 
should  appoint :  or  in  default  of  appointment, 
to  her  executors  or  administrators.  The  mar- 
rilige  was  duly  solemnized.  There  was  no 
issue,  and  Mrs.  Carwerdine  died  in  1809,  with- 
out having  made  any  appointment  of  the  1750/. 
Mr.  Carwerdine  sold  the  said  charged  estate 
in  1817*  covenanting  for  good  title,  free  from 
incumbrances,  &c.,  and  died  in  1819,  leaving 
the  defendants  his  executors,  who  were  also 
the  administrators  of  Mrs.  Carwerdine.  The 
purchaser  filed  his  bill  against  the  executors 
and  the  trustee  of  the  settlement,  and  also  the 
next  of  kin  of  Mrs.  Carwerdine,  stating,  in 
addition  to  the  above,  that  the  executors,  as 
the  personal  representatives  of  Mr.  and  Mrs. 
Carwerdine  claimed  the  1750/.  out  of  the 
estate,  and  prevailed  on  the  trustee  who  had 
the  legal  estate  to  bring  an  ejectment  against 
the  plaintiff,  to  recover  possession  of  the  pur- 
chased estate.  The  bill — after  charging  that 
Mr.  Carwerdine,  by  surviving  the  wife,  became 
entitled  to  her  personal  estate;  that  if  the 
1750/.  was  rusecl  and  paid  to  the  executors, 
they  would  hold  it  as  their  testator*s  personal 
estate,  liable  to  make  good  to  the  plaintiff  the 
covenants  in  his  deed,  and  that  therefore  the 
sum  to  be  raised  was  extinguished  —  prayed 
that  it  be  declared  the  plaintiff  was  entitled  to 
a  conveyance  of  the  legal  estate,  free  from  the 
1750/. 

The  cause  having  come  to  be  heard  before 
the  f^ce  Chancellory^  and  the  question  having 
been  left  between  the  administrators  of  Mrs. 
Carwerdine  and  her  next  of  kin,  his  Honor 
decided,  upon  the  intention  of  the  parties  to 


»  See  4  Sim.  48. 
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the  settlefiient,  that  the  words  **  executors  and 
administrators''  should  not  be  here  construed 
literally,  but  to  mean  such  persons  as  would  be 
entitled  to  Mrs.  Carwerdine's  personal  estate 
in  case  she  died  intestate ;  that  is^  her  next  of 
kin. 

Upon  appeal  from  his  Honor's  decision  to 
the  Lord  Chancellor,  the  Question  was  again 
argued  by  Mr.  Knight  and  Mr.  Stinton,  for 
the  appellants ;  and  by  Mr.  Rolfe  and  Mr. 
Keene  tor  the  defendants. 

The  Lord  Chancellor,  -  in  giving  his  judg- 
menty  having  stated  the  facts,  said,  the  question 
^or  his  decision  was,  to  whom  this  sum  of 
J  750/.,  directed  by  the  settlement  to  be  raised 
out  of  Mrs.  Carwerdine*s  estate,  or  so  much 
thereof  as  might  remain  unappointed  at  the 
wife's  death,  was  to  go.    The  Vico  Chancellor 
thought  it  went  to  the  next  of  kin,  without  re- 
gard to  the  possible  debts  of  the  husband.  Part 
of  his  Honoris  declaration  in  that  respect  must 
be  altered,  as  being  wrong.    If  there  was  any 
possibility  of  debts  of  the  husband  not  being 
provided  for — and  his  Lordship  had  no  know- 
ledge that  there  were  such  debts — that  sum 
was  liable  to  the  payment  of  them.  That  *'  ex- 
ecutors or  administrators"  should  be  constru- 
ed to  mean  next  of  kin,  was  not  a  usual  con- 
struction.   Let  it  be  supposed  that  a  will  is 
made — there  is  no  difference  between  a  will 
and  a  deed  in  this  respect — to  prevent  any  one 
appointed  in  it  from  taking  beneficially.    That 
18  possible.    See,  then,  if  there  was  any  thing 
In  this  case  to  exclude  the  ordinary  meaning 
of  executors  or  administrators;  if  not,  they 
must  be  received  in  their  ordinary  sense.    By 
the  settlement,  instead  of  the  husband's  exe- 
cutors and  administrators,  this  sum  was  to  go 
to  the  wife's  executors  and  administrators. 
But  there  was  no  doubt  that  the  husband  or 
his  estate  would  have  the  benefit  of  the  sum, 
if  these  executors  and  administrators  were,  in 
that  capacity,  to  have  the  distribution  of  it ; 
but  that  could  not  be  meant,  as  nothing  could 
be  more  round-about  than  such  a  course.  The 
wife  was  to  have  the  whole  disposal  of  the  ca- 

Sltal  sum,  and  it  was  in  the  event  of  her  not 
isposing  of  it,  that  the  husband  was  to  have 
any  chance,  even  by  that  construction.  It  was 
clearly  the  intention  of  the  parties  to  the  set- 
tlement, to  give  the  benefit  to  the  relations  of 
the  wife,  whose  whole  fortune  went  to  the  hus- 
band. If  the  words  "  executors  and  adminis- 
trators'* be  taken  in  their  ordinary  sense,  the 
8um  was  then  to  go  to  the  defendants  as  such, 
and  so  would  go  to  the  husband.  The  cases 
did  not  throw  much  light  on  the  question- 
Thouffh  the  words  may  he  sufficient  to  desig- 
nate the  benefit  to  the  husband,  yet  by  the  con- 
text they  may  be  so  meant  as  to  exclude  the 
husband.  In  the  case  oi  Bailey  v.  Wright^ 
the  words  were,  to  the  wife's  "  next  of  km  or 
personal  representatives,"  which  last  words 
were  naturally  construed  to  mean  the  next  of 
kin,  to  the  exclusion  of  the  husband.  There 
is  no  case  in  which  executors  and  administra- 


tors  are  coMtrued  to  mean  next  of  kin.  Mtitt^ 
loway  V.  HoUoway^  and  that  class  of  erases, 
have  no  bearing  on  this.  It  did  not,  io  bi» 
view  of  this  case,  make  any  difference  thai  tbe 
question  was  on  a  settlement.  The  words,  as 
he  took  them,  upon  the  intention  of  the  par- 
ties, aided  by  the  context,  meant  the  mrife's 
family  or  next  of  kin.  He  would  therefore 
affirm  his  Honor's  decision ;  but  the  declara^ 
tion  was  to  be  altered,  so  as  to  make  this  som 
liable  to  any  debts  of  the  husband.  He  would 
make  no  order  in  this  case  as  to  costa.  Bukmrr 
v.  GrigUhs  and  others,  at  WettminsteTy  Maj 
27th  and  29th,  1834. 


Hing'jf  Hcticli  9nict{«  Caurt. 

SERVICE   OF   EULE. — SHEWING  ORIOIHAI^ 

//  is  a  sufficient  service  of  a  rule  for  pay  asemi 
of  costs,  it  the  original  rule  be  shewM. 

Cause  was  shewn  against  a  rule  nisi,  wbich 
had  been  obtained  in  this  case  for  the  purpose 
of  setting  aside  an  attachment  for  nonpayment 
of  costs,  pursuant  to  the  Master's  allocaimr. 
The  application  was  made  on  the  ground  chat 
when  the  defendant  was  served  with  the  copy 
of  the  riile  for  the  payment  of  costs,  the  person 
serving  it  would  not  allow  him  to  see  the  ori- 
ginal. It  was  sworn,  by  the  person  senrtiif^ 
the  rule,  that  he  had  oSered  to  shew  him 
the  original,  while  he  held  it  in  his  hand,  hm 
being  aware  of  the  defendant's  tricks,  he  had 
certainly  refused  to  give  it  out  of  hia  kaads. 
This,  it  was  contended,  was  sufficient,  withoat 
allowing  it  to  go  out  of  his  possession. 

Taunton,  J.,  thought  that  sufficient,  as  ic 
was  not  necessary  that  the  orignal  rule  should 
be  delivered.  He  had  had  an  opportunity  of 
reading  it,  and  that  was  sufficient.  The  pre- 
sent rule  must  therefore  be  discharged  with 
costs. 

Rule  discharged,  with  costs.  Calvert  v. 
Redfeam,  E.  T.,  1834.    K.  B.  P.  C. 


«'18Ves.49. 


CAPIAS. — defendant's   RESIDENCE. 

It  is  a  sufficient  description  of  a  defendami^s 
residence,  in  a  writ  of  capias,  if  it  6e  the 
best  which  the  plaintiff  can  give. 

This  was  a  motion  for  a  rule  to  shew  cause 
why  the  defendant  in  this  case  should  not  be 
discharged  out  of  custody,  on  the  ground  of 
the  writ  of  capias,  on  which  he  was  arrested, 
not  having  his  place  of  residence  correctly 
stated  nn  it.  He  was  described  on  the  writ  m 
of  "  Morpeth  Place,  ffaterloo  Road,  in  the 
county  of  Surrey,**  and  the  affidavit  of  debt 
descrioed  him  as  '*  of  Southampton  Street,  Pern-- 
tonville,  in  the  county  of  Afiddlese^v,"  The 
fact  of  the  variance  in  the  description  of  the 
residence  between  the  affidavit  and  the  writ, 
was  used  in  order  to  shew,  that  the  correct 
residence  of  the  defendant  Imd  not  been  given 
in  the  writ. 
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Ttiunton,  J.,  was  of  opinion,  that  the  de- 
Bcription  of  the  defendant's  residence  need 
not  be  particularly  given,  but  ihe  plainliflf 
ini^ht  give  the  best  description  he  could  of  it. 
It  did  not  appear  that  the  same  degree  of  par- 
ticularity was  requisite  in  the  writ  of  capias 
that  was  required  in  the  writ  of  summuns. 

It  was  further  contended  in  support  of  the 
rule,  that  here  a  wrong  description  had  been 
given  altogether,  as  the  capias  was  directed  to 
the  Sheriff  of  Surrey,  and  the  defendant,  ui  the 
affidavit  of  debt,  was  described  as  of  the  county 
of  Middlesex. 

Thunton,  J.,  thought  that  \^ras  of  do  import- 
ance, as  the  defendant  might  have  been  tem- 
porarily resident  in  Surrey,  although  his  per- 
manent residence  was  in  Middlesex. 

Rule  refused.— 5i(^  v.  Jackson,  E.  T., 
1834.    K,B.P.C. 


SBRVrCB  OF  PROCESS  — ATTORNBT. — 8ERVICB 

OF   RULE. 

A  rule  to  compute  may  be  served  at  the  last 
place  of  residence  of  an  attornfy,  where 
personal  service  cannot  be  effected. 

This  was  .an  application  to  the  Court  to  en- 
large a  rule  to  compute,  which  had  been  ob- 
tained in  this  case  against  the  defendant,  until 
the  last  day  of  term,  and  that  the  service  uf  the 
enlarged  rule  might  be  at  the  Clarence  Cham- 
bers, Haymarket,  and  by  sticking  up  a  copy  of 
it  in  the  king's  Bench  Office.  It  was  an  action 
against  the  defendant  as  the  acceptor  of  a  bill 
of  exchange.  Upon  it,  interlocutory  judgment 
was  signed,  and  a  rule  to  compute  obtained. 
The  difficulty  was  as  to  the  service  of  that  rule. 
The  defendant  was  an  attorney,  and  upon  the 
receipt  of  a  letter  which  the  plaintiff's  attorney 
had  written  to  him,  requesting  the  payment  of 
the  bill,  according  to  his  instructions,  and 
which  he  directed  to  the  Clarence  Chambers, 
Haymarket,  he  wrote  in  answer  to  say,  that 
if  It  should  be  necessary  to  proceed  against 
him,  he  would  call  and  receive  the  process, 
as  it  would  be  extremely  unpleasant  for  him, 
be  being  an  attorney,  to  be  served  at  his  office. 
Some  negociation  took  place,  and  the  defend- 
ant was  ultimately  served  at  the  Clarence 
Chamben.  The  service  of  the  rule  to  com- 
pute was  at  the  Clarence  Chambers,  and  on  a 
woman  servant,  who  stated  that  the  defendant 
had  gone  from  them,  and  she  did  not  know 
where  he  was. 

In  support  of  this  application  it  was  con- 
tended, that  by  analogy  to  the  course  directed 
by  I  Beg.  Gen.,  H.  T.,  2  W.  4,  s.  49,  (See 
1  Dowl.  Prac.  Cas.  189)  it  should  seem  that 
there  was  nothuig  unusual  in  the  application ; 
for  by  that  rule  it  is  ordered,  that  "  where  the 
residence  of  a  defendant  is  unknown,  notice  of 
declaration  may  be  stuck  up  in  the  office, 
though  not  without  previous  leave  of  the  Court. 
The  writ  here  having  been  served  at  the  place 
where  it  is  now  sought  to  serve  the  rule,  the 
present  mode  of  service,  by  analogy  to  the  ser- 
vice of  notice  of  declaration,  might  be  allowed. 


Patteson,  J.,  thought,  under  the  circum- 
stances, that  the  rule  might  be  enlarged  until 
the  last  day  of  term,  and  the  service  of  the 
rule  to  be  good  by  leaving  a  copy  of  it  at  the 
defendant's  last  place  of  residence,  and  stick- 
ing up  another  in  the  King's  Bench  Office. 

Rule  nisi  accordingly. 

The  rule  was  made  absolute  on  the  last  day 
of  term,  no  cause  being  shewn. 

Rule  absolute. — Sealey  v.  Robertson,  T.  T., 
1834.     K.B.  P.C. 
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NOTES  OF  THE  WEEK. 


RESULTS   OF  LAW  REFORM  DURING  THB    LAST 

BB8SI0N. 

We  extracted  last  week  from  the  King's 
Speech  all  that  related  to  the  Law  Reforms 
of  the  last  Session  of  Parliament.  We 
have  now  to  make  a  short  speech  for  our- 
selves,— addressed  in  part  to  our  readers  in 
general,  and  in  part  to  our  correspondents 
and  contributors.  It  will  have  been  ob- 
served by  the  list  we  gave  (p.  332)  of  the 
Bills  which  attained  maturity,  that  if  the 
public  and  the  profession  have  not  been 
much  benefited  by  the  labors  of  their  repre- 
sentatives, they  have  not  been  much  tn- 
jured.  His  Majesty  has  adverted  only  to 
the  amendment  of  tiie  Poor  Laws,  and  the 
establishment  of  a  Central  Criminal  Court. 
The  principle  of  centralization  appears  now 
to  be  a  favorite  one.  The  poor  are  to  be 
managed  by  a  Central  Board — the  criminals 
are  to  be  tried  by  a  Central  Court.  We 
presume  we  shall  hear  but  little  in  future 
of  the  plan  of  destroying  the  Superior 
Courts  of  Justice  at  Westminster,  by 
diverting  their  business  into  the  inferior 
channels  of  Local  Courts.  Yet  there  is 
one  notice  on  the  Journals,  of  a  Bill  to  em- 
power the  Quarter  Sessions  of  the  Peace  to 
adjudicate  on  debts  under  20/*  This  is  still 
less  feasible  than  any  other  plan,  and  in 
due  season  we  shall  expose  its  absurdities. 

But  to  return  to  the  work  of  the  last 
Session: — No  Local  Court  Bill,  though 
frequently  intimated,  was  brought  forward-— 
the  General  Registry  Scheme  was  soon 
negatived— the  abolition  of  Imprisonment 
for  Debt,  though  again  postponed,  is  to  be 
renewed  the  next  Session,  along  with  the 
alteration  of  the  Law  of  Wilk.  Some 
Bills  have  passed  relating  to  the  Adminis- 
tration of  Criminal  Justice,  to  which  there 
appears  no  objection ;  and  some  minor  im- 
provements have  been  effected  in  tiie  Law 
of  Property,  and  the  Practice  of  the  Courts. 
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Notes  of  the  Week. — Answers  to  Queries. 


'  By  constantly  keeping  alive  the  attention 
of  the  profession  to  all  the  measures  before 
either  House,  we  trust  we  may  take  some 
share  of  credit  ia  preventing  the  mLschiefs 
which  our  wholesale  Reformers  are  disposed 
to  inflict.  We  have  to  thank  our  regular 
contributors  and  our  occasional  correspond- 
ents for  the  able  assistance  they  have  ren- 
dered us  in  the  performance  of  otu:  duty ; 
and  to  our  professional  brethren  in  general 
we  are  indebted,  for  the  uniform  encou* 
ragement  they  have  afforded  us  in  the  pro* 
secution  of  our  labors.  We  must  not  close 
this  brief  notice  of  the  Legal  operations  of 
the  last  Session,  without  expressing  for  our 
brethren,  as  well  as  ourselves,  the  warm 
thanks  which  are  due  to  their  and  our 
friends  in  Parliament,  for  their  constant  at- 
tention to  the  just  interests  of  the  profes- 
sion. It  is  no  small  sacrifice  to  attend  in 
their  places  until  that  hour  in  the  morning 
when  Law  Reforms  are  generally  discuss- 
ed—to expose  theoretical  fallacies  by  prac- 
tical knowledge — to  divide,  and,  if  neces- 
sary, to  count  "  the  House."  We  need  not 
say  that  it  is  more  the  interest  of  the  com- 
munity, than  of  the  practitioners  of  the  law, 
that  hasty  alterations  in  our  system  of  juris- 
prudence should  be  prevented. 


ANSWERS  TO  QUERIES. 


BBQUEST.^STOCK  IN  TRADE.      P.  266. 

1 .  It  is  presumed  that  the  goods  in  question, 
if  delivered,  would  have  formed  part  of  the 
testator's  stock  in  trade,  and  that  the  testa- 
tor's order  for  them  was  in  writing  Cif  above 
the  value  of  10/.),  and  also  that  the  other  party 
had  agreed  to  sell  them ;  that  is,  that  a  bargain 
had  been  concluded :  in  such  case,  the  pro- 
perty of  the  Koods  was  transferred  to  the  tes- 
tator in  his  lifetime,  and  were  his  at  the  time 
of  his  death,  although  not  delivered  to  him, 
and  would,  as  appears  to  me,  pass  under  the 
bequest  to  testator's  son,  as  '*his  stock  in 
trade."  W.  W. 

2.  I  think  the  answer  to  this  Question  will 
in  some  measure  depend  upon  whether  there 
was  in  fact  a  bindin|j[  contract  for  the  ordered 

foods.    I  refer  particularly  to  the  Statute  of 
'rauds.  C. 


DISTRIBUTION  OF  INTESTATE'S  ESTATE. 

P.  256. 

1.  Between  B,  and  C,  and  the  children  of 
/).  in  equal  third  shares,  /).'s  children  taking 
the  share  of  their  deceased  parent.  C. 

2.  It  is  not  stated  whether  ^.'s  father  or 
mother  survived  him.     If  the  father  did  so 


survive,  his  legal  personal  representative  i9 
entitled  to  the  whole  of  the  intestate's  personal 
estate,  either  for  himself  or  the  personii  benr. 
ficially  entitled  thereto,  as  being  part  of  such 
father's  estate.  If,  however,  he  died  in  the 
intestate's  lifetime,  and  the  mother  sarvived 
her  son,  then  the  same  is  divisible  in  foor 
equal  parts,  and  the  legal  personal  representa- 
tive  of  the  mother  would  be  entitlea  to  one 
fourth,  B.  to  another  fourth,  C  to  another 
fourth,  and  the  children  of  the  deceased  sister 
/>.  to  the  remaining  fourth,  in  equal  shares. 
But  if  the  mother  did  not  survive  the  interstate, 
then  the  property  is  distributable.  In  equal 
third  parts,  between  B.  and  C,  and  the  chil- 
dren of  Z>.,  such  children  taking  their  third 
Eart  in  eaual  shares.  D.  having  died  in  her 
rother*s  lifetime,  her  husband  was  not  en- 
titled to  participate  in  the  distribatiaB. 

H.I. 

3.  Assuming  (from  the  language  of  the 
question,  although  the yiic/  is  not  stated}  that 
^.'s  father  and  mother  and  />.'s  husband  died 
before  A,^  the  personal  property  of  A,^  the 
intestate,  is,  under  the  Statutes  of  Distribution, 
divisible  into  three  portions,  of  which  the  as- 
ters B,  and  C.  each  take  one,  the  other  bein^ 
to  be  divided  among  the  six  children  of  the 
predeceased  sister  D,  Fide  2  Bla.  Com.  215, 
217.  J.  B. 

4.  In  answer  to  the  question  of  C,  it  admita 
of  no  doubt  that  an  intestate  leaving  brothers 
and  sisters  alive,  and  some  dead,  and  thosse 
dead  have  left  children,  the  children  can  only 
take  per  stirpes;  consequently  B.  will  be  en- 
titled to  one  third  of  the  property,  C  to  one 
third,  and  the  chiidren  of  h.  to  the  remalninf( 
one  third.  Civis. 


TENANT  FOR  LIFE. — MORTGAGE.      P.  2«fO. 

A  tenant  for  life  is  only  bound  to  keep  down 
the  interest  upon  incumbrances ;  and  where  he 
pays  off  an  incumbrance  it  will  not  be  pre* 
sumedhe  intended  to  exonerate  the  estate. 
See  I  Bro.  G.  G.  208  ;  1  Ves.  jun.  233 ;  L^rd 
Penrhyn  v.  Hughes^  6  Ves.  jun.  106 ;  Redim/t^ 
ton  V.  Redington,  \  Ball  &  Beatty,  131.  1  am 
therefore  of  opinion  that  A,  has  a  claim  on 
the  estate  for  oOO/.,  and  that  B,  cannot  dispoae 
of  his  interest  in  the  estate  free  of  Uie  mort- 
gage. Civia. 

MARRIAGE   SETTLEMENT.      P.  256. 

It  is  perfectly  clear  that  the  object  of  the 
settlement  was.  and  that  in  equity  its  etfect  ia, 
to  constitute  B,  a  feme  sole  as  to  the  eawal 
shares ;  and  I  am  of  opinion  that  a  lenAM^ 
parchaser  may  with  safety  accept  an  aasigift* 
meat  from  the  husband  and  wife,  without  the 
consent  of  the  trustees,  in  whom  no  interest  is 
vested  by  the  settlement.  Such  assigBment 
would  prevail  against  creditors  of  the  hasbaad* 
whose  debts  had  not  been  charged  on  the 
shares  by  the  wife  herself.  It  would,  however, 
be  hazardous  to  deal  with  the  shares  without 
the  knowledge  of  the  trustees.  The  covenant 
with  them  gives  them,  to  a  certain  extent,  • 
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T^onlrolting  power,  and  they  ma^  have  had  no- 
tice of  dealings  which  may  have  displaced  the 
wife's  right ;  and  1  cannot  think  that  a  court 
of  equity  would  williugly  asuist  a  purchaser 
who  had  neglected  so  obvious  a  caution  as 
enquiry  of  the  trustees,  whether  such  were  the 
fact  or  not.  Similar  enquiry  should  also  be 
made  at  the  proper  office  of  the  canal  com- 
pany, at  which  place,  as  well  as  to  the  trustees 
of  the  settlement,  notice  of  the  assignment 
should  be  given;  and  I  should  recommend 
the  purchase  money  being  paid  to  the  wife,  on 
her  receipt,  or  to  the  husoand,  by  her  express 
and  unqualified  directions.  With  these  pre- 
cautions, I  think  a  purchaser  would  be  safe*  if 
he  be  satisfied  of  the  honor  and  good  faith  of 
the  parties,  in  their  assurance  that  no  previous 
incumbrance  had  been  created. 

J.  B. 


BANKRUPTOT.— A881GNB£8.^LEASB.      P.  143. 

In  Hnnton  v.  Stevenson,  1  D.  &  Aid.  303, 
it  was  held,  that  where  assignees  enter  and  take 
possession,  they  are  considered  as  having  elect- 
ed to  take  the  lease,  and  become  chargeable 
with  the  covenants,  thouj^h  the  bankrupt's 
effects  were  upon  the  premises,  and  the  assig- 
nees deliverea  up  the  keys  immediately  after 
the  effects  were  sold.  See  also  Antell  v.  Roth- 
««/!,  2Cr.  &  J.  610.  If,  however,  they  had 
not  entered  into  possession,  the  mere  non- 
delivery of  the  keys  would  not  have  been 
<Ieeroea  an  election.  fFheeler  v.  Bramah,  3 
Camp.  340.  The  only  point  then  is,  whether 
the  acts  of  the  assignees  did  or  did  not  amount 
to  an  acceptance  of  the  lease;  and  under  the 
circumstances  stated  by  your  correspondent, 
I  am  of  opinion  that  in  this  case  they  must  be 
taken  to  have  had  that  effect. 

Mancuniensis. 


LEASE. — SPECIFIC   PERFORMANCE.      P.  144. 

In  answer  to  M.,  I  submit,  that  under  a  con- 
tract to  grant  a  lease  no  engagement  is  by  law 
implied,  that  the  lessor  has  sufficient  power  to 
grant  such  lease,  and  should  shew  a  good  title. 
CwUiim  V.  Stone,  3  Taunt.  433.  And  this  view 
of  the  subject  seems  to  have  been  taken  in  the 
very  recent  case  of  Soutrr  v.  Drake,  3  N.  & 
Mana.  45 ;  and  see  Lord  Eldon's  judgment  in 
Browning  ▼.  fFrig^ht,  2  Bos.  &  P.  23.  On 
the  other  hand,  it  has  been  determined  in 
equity,  that  a  lessor  cannot  enforce  a  specific 
performance  of  an  agreement  for  a  lease,  with- 
out producing  his  title.  Fildes  v.  Hooker,  2 
Menv.  424.  And  Sir  Edward  Sugden,  in  his 
last  edition,  states,  that  it  still  remains  unde- 
cided whether  the  lessee  can,  as  plaintiff,  call 
for  the  original  lesstir's  title ;  vol.  1.  p.  333. 
The  distinction  would  seem  to  be,  whether 
recoume  be  had  to  law  or  equity — ^the  former 
inclining  to  the  side  of  the  lessor,  and  the 
latter  to  that  of  the  tenant. 

Mancuniensis. 


should  sign  AJ%  certificate ;  as  whatever  in- 
terest B.  had  under  ^.*s  commission  is  neces- 
sarily vested  in  his  (^.'s)  assignee,  and  not 
in  the  administrator. 

Mancuniensis. 


^racticr* 

WRIT  OF  TRIAL.      P.  288. 

On  looking  at  the  form  of  a  writ  of  trial 
given  by  the  judges  under  the  3  &  4  W.  4,  c. 
42,  it  appears  that  a  recorder  may  try  an  issue, 
the  writ  being  directed  to  *'  the  sheriff  or  to 
the  judge  of  ,  being  a  court  of  record 

for  the  recovery  of  debt  in  the  said  county  (as 
the  case  may  be),  to  try  such  issue;"  it  is 
therefore  evident  the  clause  was  construed  by 
them  as  giving  that  authority.  However  the 
point  seems  settled,  for  in  4  Moo.  &  S.  172, 
Tindal,  C.  J.  is  reported  to  have  said,  that  the 
judges  have  agreea  that  the  words  accidentally 
omitted  in  the  statute  might  be  supplied,  and 
that  the  writ  of  trial  is  to  be  directed  to  the 
judges  of  the  court  of  record,  in  those  places 
m  Which  there  is  a  court  of  record ;  and  to  the 
sheriflT,  where  there  is  no  court  of  record. 

W.W. 


€iimmnn  SalD. 

receipt  pro  tanto,  a  discharge.    P.  320. 

I  do  not  see  what  claim  A,  has  against  the 
husband  of  the  minor.  The  grand  question 
appears  to  me  to  be,  not  wheUier  the  receipt 
operates  as  a  discharge  for  the  whole  or  only 
pro  tanto,  but  to  whom  did  A.  s^ve  the  credit. 
Clearly  to  the  father.  Qf  this  were  can  he  no 
doubt,  inasmuch  as  A,  received  of  the  executor 
of  the  father  10«.  in  the  pound.  It  wad  the 
father  and  his  estate  that  was  liable,  not  the 
daughter;  consequentiy  the  daughter's  has- 
band  could  not  be  liable  without  an  express 
promise  in  writing;  and  even  with  that,  I 
much  doubt  whether  the  consideration  would 
be  sufficient  to  support  an  action,  the  con- 
sideration for  the  promise  being  passed,  and 
the  husband  never  legally  liable,  inasmuch  as 
it  was  not  his  wife*s  debt,  but  her  father's. 
The  receipt  given  by  A,  to  the  executor,  if  of 
advantage  to  any  other  person  than  the  exe* 
cutor,  would  be  useful  to  the  defendant,  to 
shew  that  the  father  was  the  debtor,  and  not 
the  daughter.  T.  W.  H. 


QUERIES. 


bankrupt's  certificate,    p.  143. 
It  should   seem    clear  that  Z?.'s   assignee 


EafD  of  Sroyertv  atilf  C0tib^Hti(inA* 

gift. — RESIDUE. 

A,,  one  year  previous  to  his  death,  goes 
with  his  wife  to  his  banker's,  and  desires  the 
latter  to  purchase  in  his  (^.'s)  icife*s  name 
5000/.  of  Spanish  bonds,  and  to  employ  for  the 
purpose  money  standing  to  A.*9  credit  in  the 
bank.  At  A,*%  death  do  the  bonds  go  to  the 
administrator,  or  have  they  vested  in  the  wife? 
If  so,  is  tlus  not  an  evasion  of  the  administra- 
tion duty?  P.  P. 
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ANNUITY. 

j4,,  in  consideration  of  B.  releasing  to  him 
the  equity  of  redemption  of  certain  premisefi 
in  mortgage  from  B,  to  ^.,  granted  to  B.  and 
his  wife,  and  the  life  of  the  longest  liver  an 
annuity  of  20/.,  to  secure  which  A.  execu'ted 
two  bonds  of  even  date  (which  were  duly  in- 
rolled) ;  one  to  B,  himself,  and  the  other  to  a 
trustee  for  the  wife,  supposing  she  should  out- 
line her  husband.    The  attorney  of  A.  pre- 
pared the  bonds,  and  procured  them  to  be  in- 
roUed,  and  they  were  never  delivered  over  to 
a\     ;'JL  . ""^y  afterwards,  claimed  of  B.  a 
debt  of  200/.  due  prior  to  the  grant  of  the  an- 
nuity, and  subsequently  obtained  from  him  his 
promissonr  note  for  that  amount,  and  against 
this  debt  from  time  to  time  set  off  the  annuity. 
B.  died  about  three  years  since,  and  his  wife 
now  claims  of  the  representatives  of  A.  (since 
deceased)  the  anrears  of  the  annuity  from  the 
tmc  of  her  husband's  death,  contending  that 
although  as  against  her  husband  A.  could  ap- 
ply  the  annuity  in  liquidation  of  his  debt 
vet  as  against  herself,   and  by  virtue  of  the 
bond  executed  to  a  trustee  for  her,  he  is  not 
entitled  to  do  so.    ^.'s  representatives  resist 
this  claim,    aUedging  that   the    bonds  were 
deposited  as  a  collateral  security  for  the  pav- 
ment  of  the  200/.  (part  of  which  still  remains 
due).     Can  B.*%  widow,  under  the  circum- 
stances  above  mentioned,  recover  the  arrears 
of  the  annuity  ?  and  if  so,  as  her  trustee  is 
also  dead,  what  is  the  best  course  to  be  adopted 
lor  that  purpose  ?  A  Subscriber. 


'  Cammati  iUfo. 

ACTION. — CITY  COURTS. 

Can  the  following  persons  be  sued  la  ik 
London  Court  ?  A  clerk  in  a  merchant's  ei- 
fice  m  the  city,  but  whose  residence  is  oat  o^ 
It :  and  a  mechanic,  who  works  at  a  shop  in 
the  city,  but  whose  residence  is  out  of  it  ? 

A  SuBSC&UfER. 


THE  EDITOR'S  LETTER  BOX. 


APPOINTMENT.— ILLEGITIMATE  CHILDREN. 

A,  has  several  natural  children  by  B.,  and  a 

himself  for  hfc.  with  remainder  to  5.  for  her 
We,  with  remainder  to  the  children  of^.  by 
fou'i."^/^^  ■^***  •'^''"^'y  appoint,  and  in  de- 

thpm^  ^t  ^'*''*'"  the  natural  children  (naming 
Il/mi„*  ""r^^^^'l  ^'''"«^  **^  *^«  ^«te  of  the  set- 
:*f!  •  ^^  .^"y  ^^^  P^"'^''  ^^  appointment  be 
Sf t  '^'/i*''  ^^T  <>^cJ^^Wren  not  living  at  the 

Sf™  >•  ?^  ^'''^''^'  *°  **»«  executing  the 
S^t  fob  '  T  """^^^l  ^^**  ^^'c^  children  can- 
^  nil  *  f""^^^  *  ^^  ""^*^  ^^«y  have  acquired 
a  name  by  reputation,  and  that  therefore  a 

JKnT.  '"-/T"*  P^f^^^re  Ulegitimate 
chj  dren  u  void;  but  in  the  present  wse,  the 
chddrtn  born  after  the  settfement  and  pre- 
viously to  the  execution  of  the  power  of  al 
pointment  in  their  favor,  would  Ce  acjuirid 
a  reputed  name.  j|  i 


BOUNDARIES. 

A.  is  the  owner  of  a  pubKchouse,  and  B., 
having  purchased  the  hind  adjoining  has  be! 
gun  to  aig  the  foundations  and  to  build  there- 

fnn'oi"/^"*^^";?'**^®  whereof  A:%  house  has 
fellen  down.    Can  A.  recover  damages  from 

•  ^  J.  T.  A. 


The  First  Part  of  our  series  of  ComtneB- 
tenes,  on  the  Statutes  of  the  last  Sessioo  of 
Parliament,  contains  an  Analysis  of  the  Poor 
Law  Amendment  Act ;  and  explaina  the  const*. 
tution  and  powers  of  the  Central  Board— tlu> 
Oenerd  Rules  and  Orders  for  the  manairemeiit 
of  the  Poor-the  formation  and  govcrnieni  of 
Unions  for  Workhouses,  the  Settlement  of  Pib. 
pers  and  Rating— the  mode  of  future  Relief  lo 
the  Poor— the  election  of  Guardians  and  Of- 
ficers—the regulation  of  Contracts  aud  Emi- 
gration—binding Apprentices  —  the    alter. 
ations  in  the  Law  of  Settlement  and  Bastardy 
—the  practice  as  to  Removals  and  Appeal^-- 
Prosecutions,  &c.  j   on  aU  which  subjects  a 
summary  is  given  of  the  previous  Statutes  and 
Decisions  bearing  on  the  several  enactments 
now  m  force,  arranged  according  to  the  plan 
of  the  act  j  with  a  concise  account  of  iu  nu 
nous  objects,  abstracted  from  the  voluminous 
Keport  of  the  Poor  Law  Commissioners.     The 
act  IS  given  verbatim,  and  with  the  Commen- 
tary occupies  87  pages,  royal  8?o,    doseir 
printed,  price  3*.  '    «««ij 

^  An  analysis  of  this  and  the  other  Acts  effect- 
ing  Alterations  in  the  Law,  will  be  given  in  cmr 
weekly  numbers,  in  accordance  wth  oitrire- 
neral  plan,  and  to  accommodate  those  wbo  do 
not  require  the  statutes  at  large. 

The  Commentaries  form  a  separate  pohli. 
cation,  and  with  Uie  four  QuarterifDiwu  of 
the  Cases  reported  in  aU  the  Courts,  make  a 
complete  volume  of  all  the  Statutes  and  IWi. 
sions  for  the  year.  *'-«^«- 

The  Second  and  Third  Parts  of  the  Com- 
mentanes  will  appear  in  the  coarse  of  Septem- 
ber  and  October.  The  Second  Part  wiUWT 
pnse  the  following  acts:  J.  Lancaster  Com. 
mon  Pleas.  2.  Costs  of  Quare  Impedit.  a 
Spnng  Quarter  Sessions.  4.  The  Centnd 
Cnminal  Court.  5.  Capital  PunishmcBt. 
6.  Han^ng  m  Chains.  7.  Administration  of 
Justice  in  Boroughs. 

Sii    5''  ""^  ^^^^^  consideration. 

The  Queries  and  Answers  of  E.;  H.  Af.; 

rLT;l.'''''-^-^'^^^W.,ha.el>eei 

The  letter  of  F.  J.,  on  the  Usages  of  the 

week         '  *"^        ^^^  ^^  ^®'  iMcrtion  this 

The  acknowledgment  of  other  commonicft- 
tions  IS  unavoidably  deferred  tUl  next  iveeh. 


S^tie  ilrsal  4^h^tv^tv^ 
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THE  LAW  OP  CONTRACTS. 


or  TBB    CONBIDXSATIOir. 

It  is  one  of  the  oldest  prindples  of  the 
coauBon  law  respectiiig  Contmcts,  that 
where  a  contract  is  not  of  record^ — such  as 
■tatote  merchants  and  statute  staple,  after 
eniolinent— 4ior  under  seal,  such  as  bonds, 
coTenants,  &c. ;— but  is  of  the  class  called 
simple  contracts,  it  cannot  be  enforced  ua- 
less  there  is  a  .considemtion  for  it\  In- 
deed, so  essential  is  the  consideration,  that 
vithont  a  considemticm  it  seems  there  is  no 
contract;  for  in  aTerjr  celebrated  case  it 
was  dedded,  that  the  Statute  of  Frauds,  in 
requiring  certain  contracts  to  be  in  writing, 
implMiy  required  the  consideration,  as  well 
as  the  promise,  to  be  in  writing.^ 

It  was  thought  at  one  time,  and  indeed 
was  once  so  decided,  tiiat  in  mercantile 
contracts  reduced  to  writing,  tae  want  of  a 
consideration  was  not  an  objection  f  but 
were  tius  the  case,  the  distinction  would  be 
without  sufficient  reason;  for  why  should 
merchants  be  allowed  to  enforce  obligations 
of  a  class  which  in  the  case  of  all  other 
persons  would  bcf  merely  moral  or  hono- 
nry  obligations  ?  and  accordingly  this  doc- 
trine was  OTcrruled  very  shortly  after  it 
was  propounded.^  Such  then  being  the 
imirmal  necessity  of  a  consideration  in 
simple  contracts,  whether  written  or  un- 
written, and  affecting,  as  it  does,  a  larger 


•  Rnnn  v.  Hughes,  7  T.  R.  360,  n. 
b  fFmin  ▼.  Warliers,  5  East  Rep.  10.   Saun- 
dert  V.  Wakefield,  4  B.  &  Aid.  5^. 
c  PiUam  V.  f^an  Mfierop,  3  Burr.  1663. 
d  Eann  ▼.  ffugkei,  ubi  Htpra,  n.  (^). 
iro,  ccxxYi, 


number  of  transactions  than  perhaps  any 
other  doctrine  of  law,  we  tinnk  it  will  be 
acceptable  to  our  readers  to  state  what  are 
the  rules  on  this  subject. 

What  is  a  consideration?  It  is  some- 
thing arising  between  two  or  more  parties, 
in  the  nature  of  an  inducement  held  out  by 
one,  for  the  other  to  do  or  promise  some- 
thing; and  when  the  inducement  is  ac- 
cepted, and  the  thing  promised  not  done, 
then  comes  the  question^  Is  the  inducement 
or  consideration  sucli  as  will  support  an 
action  ? — a  question  on  which,  in  tiie  pre- 
sent day,  surrounded  as  it  is  by  rules,  the 
well  drawn  inferences  from  numerous  de- 
cisions, the  Judges  can  exercise  littie  dis- 
cretion, though  formerly  it  was  one,  the 
determination  of  which  was  in  many  cases 
very  doubtful. 

Being,  then,  according  to  the  definition, 
something  arising  between  the  parties  to 
the  action,  it  is  a  primary  rule,  that  a  con- 
sideration from  a  stranger, — that  is,  from  a 
person  not  a  party  to  the  contract,-^is  not 
sufficient.  Thus,  if  in  consideration  of  an 
arrangement  made  between  A,  and  B., 
without  C.'s  knowing  any  thing  at  all  about 
it.  A,  promises  C.  to  pay  the  debt  which  B, 
owes  him, — upon  this  state  of  the  case 
there  would  be  no  consideration  to  support 
an  action  at  the  suit  of  A,,  A.  being  a 
stranger  to  the  arrangement  out  of  wluch 
arose  the  consideration.  And  these  were 
almost  the  terms  in  which  Mr.  Justice 
Taunton  stated  his  objection  to  the  action, 
in  Price  v.  Boston,*  There  W.  P,  pro- 
mised to  work  for  the  defendantj  and  to 


•  4  B.  &  Add.  433.    See  also  the  easel  there 
cited. 
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leave  his  eaminga  in  the  defendant's  hands, 
that  the  defendant  might  pay  the  plaintiff 
•what  W,  P.  owed  him ;  the  W6rk  -was  done ; 
the  money  was  left  in  defendant's  hands  ; 
defendant  had  promised  to   pay  it;    and 
there  was  a  verdict  for  the  plaintiff;  but 
judgment  was  arrested,   because,  if  even 
there  was  a  promise  to  the  plain^ff,  the 
consideration  moved,  not  between  the  plain- 
tiff and  defendant,  but  between  the  defend* 
ant  and  W.  P.,  a  third  person.     A  very 
littie  difference  would  have  sustained  the 
action.     If  fP.  P.  took  the  work  at  the  re- 
quest of  the  plaintiff,  and  in  consideration 
of  that  request,  the  defendant  promised  the 
plaintiff,  this  would  have  been  sufficient : 
there  would  have  been  a  reciprocity  between 
the  parties  to  sustain  an  action. 

The  requirement,  then,  being  satisfied, 
that  the  consideration  must  move  between 
the  plaintiff  and  defendant,  the  practitioner 
next  examines  whether  the  consideration 
has  the  requisite  qualities.     And  here  we 
must  observe,  that  a  consideration  may  be 
good  for  some  purposes,  and  not  for  others 
* — good  to  support  a  grant  or  conveyance — 
good  to  prevent  the  resiliation  of  a  contract 
executed—  and  yet  not  good  to  support  an 
action  on  a  contract  executory,     'Ilius  na- 
tural love  and  affection  are  not  gx)od  con- 
siderations in  an  action,  though  contracts 
or  transfers  past  and  executed,  resting  only 
on  such,  are  supported  every  day  in  equity ; 
and'  even  in  a  court  of  law  such  consider- 
ations are  recognized  under  similar  circum- 
stances ;  for  though  a  son  could  not  sue  his 
father  for  a  promised  maintenance,  on  the 
ground  of  love   and  affection  and  natural 
dependence,    yet   if   money   is   advanced, 
within  reasonable  bounds,  for  that  purpose, 
it  cannot  be  recovered,  even  though  the 
father  has  become  bankrupt,  and  his  assig- 
nees claim  it  for  the  benefit  of  creditors.^ 
We  reserve  for  a  future  number  the  equity 
doctrine    and   cases  respecting  considera- 
tions ;  and  shall  confine  ourselves  here  to 
the  subject  of  the  qualities  required  in  the 
consideration  to  support  an  action. 

The  general  qualities  of  a  consideration 
are^  that  it  must  be  something  of  the  nature 
of  a  benefit  to  the  person  who  promises 
(the  defendant),  or  to  any  other  person 
upon  the  defendant's  request,  or  something 


which  is  a  trouble  or  detriment  to  him  (tlie 
plaintiff)  to  whom  the  promise  is  givi^n; 
but  the  amount  of  benefit,  or  of  trouble  or 
detriment,  or  its  comparative  value  in  rela- 
tion to  the  promise,  is  indifferent.*  Thus 
an  execution  creditor  merely  requesting  the 
sheriff  not  to  execute  the  writ,  is  a  sufficient 
consideration  to  support  a  promise  to  pay 
the  amount  indorsed  upon  it,  because  the 
request  primd  facie  ia  a  detriment  to  the 
creditor  or  plaintiff.^  So  if  after  the  death 
of  A.,  B.  promises  to  pay  A,*9  debt  to  C  if 
C.  wfll  prove  it  to  be  due,  the  tioable  of 
proving  is  a  detriment^  and  as  such,  a  suf- 
ficient consideration  to  support  an  action. 

But,  though  the  Court  will  not  inqnixe 
into  the  adequacy  of  the  consideration*  yet 
a  consideration  manifestiy  of  no  legal  Talne 
is  not  sufficient.  Thus,  if  the  consideratioa 
is  the  forbearance  of  a  debt,  it  would  not  be 
good,'  if  it  appeared  that  it  was  a  forbear- 
ance without  a  right  of  action,  which  mig-ht 
happen  in  various  ways ;  for  instance,  eitlier 
by  the  party  forbearing  being  manifestly 
not  the  party  legally  entitled  to  the  debt  in 
question,  or  by  the  debt  itself  being  mani- 
festiy illegal,  or  by  the  party  foxbome  being 
not  the  party  really  liable.  Thus,  fbrbesr- 
ance  to  sue  an  heir  on  the  bond  of  bia  an- 
cestor, is  no  consideration,  unless  it  appeats 
that  the  heirs  are  named  in  the  bond  ;^  Hsr 
if  they  are  not  named,  they  are  not  liable; 
and  forbearance  in  such  a  case  is  of  no 
value.  But  if  the  case  is  only  doabtful,  as 
if,  instead  of  a  debt  manifestiy  not  due, 
there  is  a  claim,  the  validity  of  whiA  can 
only  be  ascertained  by  a  pending  action,,^ 
forbearing  to  proceed  would  be  a  good  con- 
sideration. 

There  are  other  rules  respecting 
deration  which,  regard  rather  its  torn 
its  essence.'  Thus,  definiteness  and 
tainty,  as  opposed  to  the  vague  and  gene- 
ral, are  necessary  in  the  terms  of  every  con- 
sideration.^ Thus,  if  it  is  forbearance  to 
sue,  the  stipulation  must  be  for  forbeazance 
for  some  definite  and  precise  period,  and 
forbearance  for  a  time,  for  a  little  time,  for 
some  time,  would  not  be  sufficient:  be- 
cause, consistentiy  with  those  expiesaiaos, 
the  creditor  might  sue  the  next  minute. 
To  see  the  application  of  this  rule. 


t  Abell  V.  Daniell,  1  Moo.  &  Malkin  N.  P.C. 
371.  Per  Lord  Tenterden,  C.  J.,  "  The  ques- 
tion will  be  this  :  whether  this  sum  was  ^vcn 
by  the  bankrupt  to  his  son  in  the  ordmary 
course  in  which  he  maintained  him  ? — ^in  whicn 
case  it  will  not  be  recoverable  buck." 


ff  Forth  V.  Stanton,  1  Sauod.  R.  211  c,  n. 
(2). 
>>  PuUin  V.  Stokes,  2  H.  Bl.  312. 
*  Forth  V.  Stanton,  uhi  supra, 
i  Longridfe  v.  Dorville,  6  B.  &Ald.  11/. 

1^  Com.  Dig.  Act.  upon  the  Case,  upon  As- 
sumpsit (B).    Consideration  ^B  1). 
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u  person  to-  come  to  a  creditor  and  eay, 
*•  Do  not  sue  him  yet," — "  Do  not  sue  him 
for  a  little  time/' — **  Give  at  least  some  time 
more,  and  I  will  pay  you;" — forbearance 
for  a  hi  longer  time  than  was  meant,  would 
Btill  not  support  an  action,  on  account  of 
the  indefiniteness  and  uncertainty  of  these 
expressions. 

Considerations  are  either  executory,  or 
executed  when  the  promise  on  which  the 
action  is  brought,  was  given.  If  executed 
when  the  promise  was  given,  or  alleged  to 
have  been  given,  it  must  have  been  so,  and 
appear  to  have  been  so,  at  the  request  of  the 
iefemiaUi  for  any  voluntary  act,  in  what- 
soever it  consists,  if  unmoved  by  a  request, 
or  what  is  equivalent,  will  not  give  me  a 
right  of  action ;  and  though  that  act  may 
induce  a  promise  afterwards  to  be  given, 
yet  such  promise  raises  only  a  moral  obliga- 
tion: "You  have  given  me  a  watch,  and 
now  ask  me  to  pay  you  for  it ;  I  will  pay 
you  for  it,  because  I  know  you  are  needy." 
But  no  action  would  lie  in  such  a  case,  the 
consideration  lieing  past,  and  the  delivery 
of  tiie  watch  not  having  been  on  the  request 
of  the  defendant. 

In  many  cases^  it  is  said,  the  law  implies 
a  request  where  there  is  none.  Such  im- 
plications, however,  raise  little  difficulty,  as 
it  is  now  well  understood  that  where  there 
is  the  implication^  of  a  request,  both  the  re- 
quest and  the  implication  are  mere  fictions, — 
Uie  implication  being  raised  to  dispense 
with  proof  of  the  request  where  it  is  alleged, 
only  for  conformity  with  rules  for  pleachng. 

An  executory  consideration  is  a  consi* 
deration  not  past  when  the  promise,  on 
which  the  action  is  brought,  was  given.i 
The  consideration  must  be  of  this  kind  in 
all  cases  in  which  the  promise  makes  an 
obligation  which  is  collateral  or  accessory  to 
some  other  obligation.  Thus,  suppose  I  am 
indebted  by  bond,  and  I  make  a  promise, 
which  in  effect  is  a  promise  to  pay  Uie  same 
debt  as  is  secured  by  the  bond,  the  inten- 
tion bdng,  for  some  cause  unexplained,  to 
give  my  creditor  two  forms  of  action  ;  an 
action  would  not  lie  on  the  promise  with- 
out a  new  executory  consideration.  So,  if 
I  pxonuse  to  pay  the  debt  of  another  al- 
ready existing,  tiiere  must  be  a  new  exe- 
cutory consideration ;  for  the  debt  itself  is 
a  past  consideration,  and  cannot,  without 
something  new,  be  the  cause  of  another 


I  Sta^t  V.  LMlr  ^  East  R.  348.    Theobald's 
Prac.  Treat,  on  Lsw  of  Prin.  &  Surety. 


obligation,  distinct  from  the  original  obliga- 
tion. All  guarantees  arc  within  this  rule. 
Thus,  if  a  person  gives  a  guerantee  in  con- 
sideration of  something  to  be  done,  no 
matter  what,  as  in  consideration  of  goods  to 
be  supplied,  or  of  forbearance  to  be  exer- 
cised, the  consideration  being  executory  is 
sufficient,  but  if  it  was  in  consideration  of 
something  already  done,  as  of  a  credit  al- 
ready given,  or  of  a  debt  already  existing, 
the  guarantee  would  not  be  good,  it  being 
on  an  executed  consideration. 

It  may  be  thought  to  be  an  exception  to 
this  nde,  that  in  some  cases  an  action  may 
be  maintained  where  the  only  consideration 
is  some  debt,  the  remedy  for  which  has 
been  lost,  and  which  was  pre-existing. 
Such  as  the  case  of  a  promise  to  jiay  a  debt 
barred  by  bankruptcy,  or  by  the  Statute  of 
Limitations ;  a  debt  contracted  in  infoincy, 
or  by  a  married  woman;  but  these  cases 
are  to  be  explained  on  a  different  principle : 
the  consideration  is  a  continuing  considera- 
tion; the  law  removes  or  bars  only  the 
effect  of  the  promise,  but  if  the  party 
revives  the  promise,  or  makes  a  new  pro- 
mise, the  debt  then  becomes  an  obligation  on 
the  original  consideration..  And  this  view, 
which  is  new,  disposes  of  the  difficulty  felt 
so  recently  as  the  case  of  Litchfield  v.  Shee,^ 
respecting  this  class  of  actions,  as  to  which 
Lord  Tenter deH  obserq^ed,  "  that  the  doc- 
trine that  a  moral  obligation  is  a  sufficient 
consideration  for  a  subsequent  promise,  is 
one  which  should  be  received  with  some 
limitation."  What  then  is  the  limitation? 
We  believe  none  that  would  bear  examina- 
tion can  be  given,  and  on  this  account  we 
wholly  reject  the  doctrine.  Our  explana- 
tion being,  that  the  consideration  in  all 
such  cases  was  originally  a  legal  considera- 
tion; that  it  was  a  continuing  considera- 
tion; that  the  promise  alone  was  null  or 
barred,  and  that  a  new  promise  by  remov- 
ing the  bar,  or  to  which  the  bar  did  not 
attach,  made  a  common  legal  obligation, 
quite  independently  of  the  moral  obliga* 
tion. 

That  the  consideration  must  be  legal  is 
so  obvious,  as  to  be  an  unnecessary  propo- 
sition; but  its  application  involves  many 
niceties  of  distinction  which  we  reserve  for 
some  future  number,  when  we  treat  of  ac- 
tions for  causes  connected  with  transactions 
which  the  law  has  improbated. 
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CHANGES  MADE  IN  THE  LAW 
DURING  THE  LAST  SESSION  OF 
PARLIAMENT,  1834. 

No.  in. 


THE  POOR  LAWS  AMENDMENT  ACT. 

4&6  W.4.  c.  76. 
IConiimtedfrom  p.  374.] 

GUARDIANS   OF  THE   POOR. 

By  the  22  Geo.  8,  c.  83,  s.  3,  when  two 
fhirda  in  number  and  value  of  the  owners 
or  occupiers  within  any  parish,  shall  at  a 
public  meeting  signify  their  approbation  of 
the  provisions  of  that  act,  and  their  desire 
to  adopt  them;  and  shall  nominate  three 
able  and  discreet  persons  qualified  for  guar- 
dians of  the  poor,  and  three  other  fit  and 
proper  persons  qualified  to  be  goyemors  of 
the  poorhouse,  and  fix  the  salaries  to  be 
psdd,  and  procure  the  consent  of  two  jus- 
tices in  writing,  such  parish  shall  be  entitled 
to  the  advantages  of  tiiat  act. 

The  following  provisions  have  been  made 
under  the  present  act  for  electing  the  guar- 
dians of  unions  and  single  parishes. 

38.  Election  of  Guardians  for  Uttumt.-^ 
Where  any  parishes  shall  be  united  for  the 
administration  of  the  laws  for  the  relief  of  the 
poor,  a  board  of  guBixtians  of  the  poor  for  sucfi 
union  shall  be  constituted  and  diosen,  ^d  tm 
worichonses  of  such  union  shall  be  governed, 
and  Uie' relief  of  the  poor  administered  by 
such  board.  The  guardians  are  to  be  elected 
by  the  rate-payers,  and  by  such  owners  of  pro- 
perty as  are  entitled  to  vote.  The  Commis- 
sioners are  to  determine  the  number  and  pre- 
scribe the  duties  of  the  guardians,  and  nz  a 
qualification  to  consist  in  being  rated  to  the 
poor  rate ;  but  not  to  require  a  qualification 
exceeding  the  annual  rental  of  40/. :  Provided, 
that  one  or  more  guardians  shall  be  elected 
for  each  parish  induded  in  such  union.  In 
the  event  of  any  vacancy  between  the  periods 
of  annual  election,  the  other  or  remaining 
members  of  the  board  shall  continue  to  act 
until  the  next  election,  or  until  the  completion 
of  the  board.  Justices  of  the  peace  residing 
in  anv  parish,  and  acting  for  the  county,  &c. 
shall  be  ex-officio  guardians  of  such  united  or 
common  workhouses,  until  such  board  of 
guardians  shall  f)c  duly  constituted,  and  also, 
m  case  of  any  irregularity  or  delay  in  any  sub- 
sequent election,  shall  carry  into  eiTect  the 
rules,  orders  and  regidations  of  the  CooQmis- 
sioners ;  and  after  such  board  shall  be  consti- 
tuted,  every  such  justice  shall  ex-officio  be  en- 
titled to  act  as  a  member  of  such  board. 

But  no  ^ardian  to  have  power  to  act  except 
at  the  locaS  board,  unless  ouierwise  directed  by 
the  Commissioners. 

The  guardians  may  be  re-elected,  and  the 
same  person  may  be  cho;sen  guardian  for  more 
than  one  parish. 


39.  Gvardians  /br  sinf^te  Parishew. — ^If  the 
Commissioners  direct  the  administration  of  tlie 
laws  for  the  relief  of  the  poor  of  any  nngle 

Sarish,  to  be  governed  by  a  board  of  gaar- 
ians,  such  board  shall  be  elected,  and  act  in 
like  manner  as  provided  for  united  parishes. 

40.  Foting. — ^In  all  cases  of  the  election  of 
guardians,  or  wherever  the  consent  of  the 
owners  of  property  or  rate-payers  shall  be  re- 
quired, except  when  otherwise  provided  for  in 
the  act,  die  votes  shall  be  given  or  taken  in 
vmting,  collected  and  returned  in  toA  man- 
ner as  the  Commissioners  shall  direct.  T\m 
owner  as  well  as  the  rate-payer,  shall  be  entitled 
to  vote,  and  the  owner  shall  have  the  same 
number  and  proportion  of  votes  as  is  provided 
for  inhabitants  and  other  persons  by  the  58 
Geo.  Sy  c.  69,  and  59  Geo.  3,  c.  12.  The  nte. 
payers  under  S<)0/.  shall  each  have  a  singie 
vote;  and  the  rate-payers  rated  at  SOQf.  or 
more,  but  under  400/.  shaU  eadi  have  two 
votes;  and  the  rate*payers  rated  at  400/.  or 
more,  shall  each  have  three  votes;  and  the 
majority  of  the  votes  collected  and  retnmed 
shall  be  binding.  For  the  purpose  of  ascer- 
taining the  number  of  votes  to  whicb  each 
owner  she^  be  entitled,  the  aggregate  aasavBl 
of  the  assessment  of  any  property  beloiigiag 
to  such  owner  to  the  poor  rate,  shall  be  -tttea 
as  the  annual  value,  and  where  any  sach  owner 
shall  be  the  bond  fide  occupier  of  any  sach 
property,  he  shall  be  entitled  to  vote  as  wdl  in 
respect  of  his  occupation  as  of  his  being  aoch 
owner.  The  owner  by  writing  under  his  IuukI^ 
OMy  appoint  any  person  to  vote  as  his  proxy  i 
but  no  owner  shul  be  entitled  to  vote,  wtris 
he  shall  previous  to  the  day  on  which  be  shall 
claim  to  vote,  have  given  a  statement  in  wri^ 
ing  of  his  name  ana  address,  and  the  descrip- 
tion of  the  property  in  the  parish  as  owner 
whereof  he  clums  to  vote,  and  tiie  oveiseeBi 
are  to  enter  in  the  rate-books  ik%  namaa  and 
addresses  of  the  owners  and  proxies. 

No  rate-payer  to  vote  unless  rated  for  one 
year  preriously,  and  such  rates  have  been  paid. 

No  member  of  a  corporation  or  proprietor 
of  or  interested  in  a  joint  stock  or  other  oma- 
pany,  shall  be  entitled  to  vote  in  resj^ect  of 
property  belonging  to  such  corporation  or 
company ;  but  any  officer  thereof,  whose  naaM 
shall  be  entered  by  the  direction  of  the  govera* 
ing  body  in  the  books  of  the  parish,  diall  he 
entitled  to  vote  in  respect  of  such  property. 

41.  Eleciifins  under  22  Geo,  3,  e.  83,  tmd 
Local  Act*. — All  elections  of  guardians,  visitors 
and  other  officers,  for  the  execution  of  the 
powers  of  22  Geo.  3,  c  83,  or  of  any  lecal  aet 
relating  to  poorhooses,  or  the  rehef  of  the 
poor,  so  far  as  the  Commissioners  shall  diivet, 
shall  be  made  and  conducted  according  lo  the 
provisions  of  this  act :  Provided,  the  Commis- 
sioners may,  with  the  consent  of  the  m^ority 
of  the  owners  of  property  and  rate-payers,  alter 
the  period  to  which  the  guardians  to  be  ap- 
pointed under  this  act  would  hold  office,  for 
such  other  period  as  the  Commissioners,  with 
such  consent  shall  deem  expedient,  and  also 
to  make  such  alterations  in  tne  number,  nsade 
of  appointment,  removal,  and  period  of  acr* 
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l^ice  of  tke  ^ardianfr,  of  nhy  j^ariidi,  or  of  any 
umon  BOW  existii^  or  to  be  formed  under  the 
jprovimouB  of  this  act»  as  to  tke  Comniisaioiiersy 
with  such  consent,  shall  seem  expedient. 

Bra  LAWS  FOR  RBGU  LATINO  WORKHOUSES. 

The  following  provisions  have  been  made, 
fiuthprising  the  Commissioners  to  issue  new 
rules  and  orders,  and  to  alter  the  bye  laws 
contained  in  the  schedule  to  22  Geo.  3,  c. 
83, — also  empowering  justices  of  the  peace 
to  see  tlie  niks  and  bye  laws  of  the  Com- 
mifiisioaefto  enforced— extending  their  juris- 
diction over  workhouses,  and  regulating  the 
Retention  of  pauper  lunatics. 

4Q.  j4m  to  Reg9ihtwm  of  72  Geo.  3.  e.  83.— 
The  Commiflluoners  are  authorised  to  make 
riileSt  orders  and  ref^ulations,  to  be  observed 
at  eveiyworkhouie  already  established  by  vir- 
tue of  22  Oeo.  3,  c.  83,  or  any  general  or  local 
«et  of.palrliament,  or  hereafter  to  be  establish- 
ed^ relatidg  to  the  relief  of  the  poor,  for  the 
llfDveramettt  thereof,  and  die  nature  and  amount 
of  relief  to  be  nven  to  and  the  labour  to  be 
exacted  from  Uie  persons  relieved^  and  the 
pretenration  therein  of  good  order,  and  to  sus- 
pend, liter,  vary,  amend  or  rescind  the  same, 
•Ad  to  nndce  any  new  or  other  rules,  orders 
and  regiilatiotts,  to  be  observed  and  enforced, 
as  tkey  shall  think  fit,  and  to  alter,  at  their 
dtscretion»  any  of  the  rules,  orders  and  regu- 
lations contained  in  the  schedule  to  that  act, 
and  to  alter  or  rescind  anv  rules,  orders  and 
regulations  heretofore  made  in  pursuance  of 
such  aet,  or  any  local  act  of  parhament  relat- 
iog  to  workhouses  or  the  relief  of  the  poor. 

All  rules,  orders  and  regulations  made  by 
the  Commbsioners  under  the  authority  of  this 
aet  are  to  be  obeyed  and  observed  as  if  the  same 
were  specifically  embodied  in  the  act ;  subject 
to  the  power  or  the  Commissioners  to  rescmd, 
amend,  suspend,  or  alter  the  same. 

If  such  rule  shall  affect  more  than  one  union, 
the  same  shall  be  considered  as  a  general  rule, 
and  subject  and  liable  to  all  the  provisions  in 
thk  act  respecting  general  rules. 

43.  Power  of  Justice$»^A/fhere  any  rules  or 
bye  laws  shall  be  directed  to  be  observed  in 
any  workhouse^  any  justices  of  the  jpeace  act- 
ing in  and  for  the  county  may  visit,  inspect 
and  examine  such  workhouses  at  such  times  as 
he  shall  think  proper,  for  ascertaining  whether 
such  niles  or  bye  laws  have  been  duly  observed, 
as  well  as  for  such  other  purposes  as  justices 
ai^  now  authorised  to  visit  workhouses  under 
30  Oeo.  3,  c.  49 ;  and  if  in  the  opinion  of  such 
iustices  such  rules  or  bye  laws,  or  any  of  them, 
nave  not  been  duly  observed,  such  justice  may 
summon  the  party  offending  to  appear  before 
any  two  justices,  to  answer  the  complaint,  and 
vpon  conviction  the  partv  offending  shall  be 
liable  to  such  penalties  and  punishments  as  are 
hereinafter  prescribed  against  parties  wilfully 
neglecting  or  disobeying  the  rules  of  the  Com- 
missioners. 

Where  no  such  rules  shall  have  been  made 
by  the  Commissioners,  to  be  observed  in  the 


workhouse  of  any  parish,  any  justice  of  the 
peace,  physician,  surgeon  or  apothecary,  or 
tiie  officiating  clergyman  of  any  parish,  may 
visit  such  workhouse,  and  examine  and  certify 
the  state  and  condition  of  the  same,  and  of  the 
poor  therein,  in  such  manner  us  they  are  au* 
thorised  to  do  by  the  30  Geo.  3,  c.  49. 

44.  Jurisdiction  over  ^ori(Aot/«tf#.— The  juris- 
diction of  certain  cities,  boroughs  and  cor^* 
rate  towns  not  being  always  co-extensive  with 
the  parish  in  which  their  workhouse  exists ;  it 
is  enacted,  that  everv  house  or  building  erected* 
purchased  or  hireu  as  a  workhouse,  with  all 
appurtenances,  shall  be  held  to  be  subject  to 
the  local  jurisdiction  of  such  incorporated  city, 
borough  or  town,  to  which  they  may  respec* 
tively  belong,  though  the  same  may  be  situated 
in  such  ^art  of  the  respective  parishes  as  may 
npt  be  within  the  chartered  lioundaries  thereof. 

45.  Lunatici, — The  act  does  not  authorise 
the  detention  in  any  workhouse  of  any  danger* 
ous  lunatic,  insane  person^  or  idiot,  for  any 
longer  period  than  fourteen  days;  and  every 
person  wilfulljr  detaining  in  any  workhouse  any 
such  lunatic,  insane  person,  or  idiot,  for  more 
than  fourteen  days,  shall  be  deemed  guilty  of  a 
misdemeanor:  Provided,  that  nothing  herein 
contained  shall  extend  to  any  place  duly  li- 
censed for  the  reception  of  insane  persons,  or 
to  any  workhouse  Ming  also  a  county  lunatic 
asylum. 

APPOINTMENT  OF  PARISH  OFFICBRS. 

The  inefficiency  of  parish  officers  ap* 
|x>inted  under  the  former  acts  of  parliamen.t, 
^Wtis  the  subject  of  geoeral  complaint. 

The  following  enactments  have  been 
made  regarding  the  appointment  and  re- 
moval of  parish  officers — their  salaries,  &c. 

46.  fFho  are  to  appoint  Officers, — ^The  Com- 
missioners  may  direct  the  overseers  or  guar- 
dians of  any  parish  or  union,  or  of  so  many 
jHuishes  or  unions  as  the  Commissioners  may 
dedare  to  be  united  for  the  purpose  only  of 
^^inting  and  paying  officers,  to  appoint  such 
paid  officers  with  such  qualifications  as  the 
bommissioners  shall  think  necessary  for  super- 
intending or  assisting  in  the  administration  of 
the  relief  and  employment  of  the  poor,  and  for 
the  examining  and  auditing,  allowing  or  dla- 
allowing  of  accounts  in  such  parish  or  union, 
or  united  parishes,  and  otherwise  carrying  the 
provisions  of  this  act  into  effect.  The  &>in- 
missioners  are  empowered  to  define  and  specify 
and  direct  the  execution  of  the  respective 
duties  of  such  officers,  and  the  places  or  limits 
within  which  the  same  shall  be  performed,  and 
the  mode  of  the  anpointment  and  dismiss^  of 
such  officers,  and  airect  the  amount  and  deter- 
mine the  continuance  in  office  or  nattu-e  of  the 
security  to  be  given  by  such  of  the  officers  as 
the  Commissioners  shall  think  ought  to  give 
security. 

When  the  Commissioners  see  occasion,  they 
may  regulate  the  amount  of  salaries  payable  to 
sucn  officers,  and  the  time  and  mode  of  pay- 
ment, and  the  proportions  in  which  the  res- 
pective parishes  or  unions  shall  contribute] 
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and  such  salaries  shnll  be  chargeable  upon  the 
poor  rates,  in  the  proportions  fixed  by  the 
Commissioners,  ana  shall  he  recoverable 
against  the  overseers  or  ^ardians  by  such 
means  as  the  salaries  of  assistant  overseers  or 
other  paid  officers  of  any  parish  or  union  are 
recoverable  by  law. 

"  47.  Quarterhf  Accounts. — Every  overseer, 
treasurer,  or  other  person  having  the  collec- 
tion, receipt  or  distribution  of  the  monies  as- 
sessed for  the  relief  of  the  poor,-  shall  once  in 
every  quarter  (in  addition  to  the  annual  ac- 
count now  by  law  required,  and  where  the 
rules  of  the  Commissioners  shall  have  come  in 
force,  as  often  as  the  mies  shall  direct,  but 
not  less  than  once  in  every  quarter),  make  and 
render  to  the  guardians,  auditors,  or  such 
other  persons  as  by  virtue  of  any  statute  or 
custom,  or  of  the  said  rules,  may  be  appointed 
to  examine,  audit,  allow  or  disallow  such  ac- 
counts, or  in  default  of  any  such  guardian, 
&e.  being  appointed,  then  to  the  justices  of 
the  peace  at  their  petty  sessions  for  the  divi- 
sion,  a  full  and  distinct  account  in  writing  of 
all  monies,  matters  and  things  committed  to 
their  charge,  or  received,  held  or  expended  by 
them  on  behalf  of  any  such  parish  or  union, 
and  if  required,  verify  on  oath  the  truth  of  aU 
such  accounts  and  statements,  or  subscribe  a 
declaration  to  the  truth  thereof;  and  all  ba- 
lances due  from  any  guardian^  &c.  may  be  re- 
covered in  the  same  manner  as  any  penalties 
and  forfeitures  are  recoverable  under  this  act : 
Provided,  that  no  such  proceeding  shall  dis- 
charge the  liability  of  the  surety  of  any  f  u<A 
tfisasorer,  &c.  » 

.  48.  Removal  0/ Officers. -^The  Commission- 
ers are  authorised,  either  upon  or  without  any 
suggestion  or  complaint  from  the  overseers  or 
guardians  of  any  parish  or  union,  to  remove 
any  master  of  any  workhouse>  or  assistant 
overseer,  or  other  paid  officer  whom  they  shall 
deem  unfit  to  discharge  the  duties  of  any  such 
office,  or  who  shall  refuse  or  neglect  to  obey 
any  of  the  rules,  orders,  regulations  or  bye- 
laws  of  the  Commissioners,  and  to  require  the, 
persons  competent  to  appoint  a  fit  and  proper 
■person  in  his  room.  Any  person  ao  removed 
Hhall  not  be  competent  to  be  appointed  to  any 
■paid  office  connected  with  the  relief  of  the 
poor,  except  with  the  consent  of  the  Commis- 
^lioners. 

No  person  shall  be  eligible  to  hold  any  par 
^rish  office,  or  to  have  the  management  of  the 
-poor  in  any  way  whatever,  who  shall  have  been 
convicted  of  felony,  fraud  or  peijury. 


PABOCHIAL  CONTRACTS. 

The  alteration  of  some  portions  of  the 
previous  law  i^ith  respect  to  contracts  for 
the  supply  of  food  and  other  necessaries  to 
the  workhouses,  appeared  to  be  requisite  to 
protect  the  public  from  continued  jobbing, 
fraud,  and  mismanagement,  and  the  follow- 
ing is  the  substance  of  the  new  clauses  on 
this  subject : 


49.  Regt^tum  of  Contrwisj^'ALf  eonlrad 
for  the  maintenance,  clotlung,  lodgiiur,  em- 
ployment or  relief  of  the  poor,  or  for  any 
other  purpose  relating  to  the  general  manage- 
ment of  tne  poor,  which  shall  not  be  made  in 
conformity  with  the  rules  of  the  Commissioners, 
shall  be  voidable,  and,  if  the  Commissioners 
shall  so  direct,  shall  be  void ;  and  all  payments 
made  thereunder,  shall  be  disallowed  in  pass- 
ing the  accounts. 

50.  Repeal  of  Ah  Geo.  3,  c.  54.— The  act  45 
Geo.  3,  c.  54,  ''  to  amend  an  act  made  in  the 
ninth  year  of  King  George  the  First,  for 
amendmg  tlie  laws  relating  to  the  settlement 
employment  and  relief  of  the  poor,  so  far  as 
the  same  respects  contracts  to  be  entered  into 
for  the  muntenance  and  employment  of  the 
poor,"  is  repealed :  except  that  nothing  in  this 
act  shall  extend  to  make  void  any  bond  or  othtf 
security  entered  into  before  the  passing  of  this 
act,  under  the  provisions  of  the  act  repealed. 

51 .  Penalty  on  Commissioners,  ^c,  concerned 
in  Contracts. — So  much  of  the  55  Geo.  3,  c 
137>  as  inflicts  a  penalty  on  persons  having  the 
management  of  the  poor  if  concerned  in  pro- 
viding, or  in  any  contract  for  the  siqiply  of 
any  goods,  materials  or  provisions  for  the  use 
of  any  workhouse,  or  otherwise  for  the  sup- 
port or  msuntenance  of  the  poor  for  thdr  own 
profit,  and  sll  remedies  for  the  recovery  of 
such  penalties,  shall  apply,  and  are  extended 
to  every  Commissioner,  Assistant  Commis- 
sioner, guardian,  treasurer,  master  of  a  work- 
house, or  other  officer  to  be  appointed  under 
the  provisions  of  this  act. 

MODE  OF   RBLIBF  OV  THB   POOR. 

The  act  recites  that  a  practice  has  ob- 
tained of  giving  relief  to  persons  or  tbexr 
fiEunilies,  who  at  the  time  of  applying  for  or 
receiving  such  relief  were  wholly  or  partia]]y 
in  the  employment  of  individuals,  and  the 
relief  of  the  able-bodied  and  their  fiunilies 
is  in  many  places  administered  in  modes 
productive  of  evil  in  other  respects:  and 
that  difficulty  may  arise  in  case  any  imme- 
diate and  universal  remedy  is  attempted  to 
be  applied  in  the  matters  aforesaid;  it  is 
therefore  enacted  as  follows : 

52.  Relief  qf  Mle4todied.—AtieT  the  pass- 
inir  of  the  act  the  Commissioners,  by  such 
rmes,  orders  or  regulations  as  they  may  think 
fit,  may  declare  to  what  extent  and  for  what 
period  the  relief  to  be  given  to  able-bodied 
persons  or  their  families  in  any  particolar 
parish  or  union  may  be  administered  out  of  the 
workhouse  of  such  parish  or  union,  by  pay- 
ments in  money,  or  with  food  or  clothing  m 
kind,  or  partly  in  kind  and  partly  in  money, 
and  in  wnat  proportions,  to  what  persons  or 
class  of  persons,  at  what  times  and  places,  on 
what  conditions,  and  in  what  manner  such  out- 
door relief  may  be  afibrded. 

All  relief  contrary  to  such  orders  or  rmila- 
tions  is  declared  unlawful,  and  will  be  ousal- 
lowed  in  the  accounts  of  the  person  giving  the 
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8tf&e»  ftulject  to  the  exceptions  after  meii- 
doned: 

Profided  that  in  case  the  overseers  or  guar- 
dians^ upon  consideration  of  the  special  cir- 
«;niint«nce8  of  the  parish  or  union,  or  of  any 
person  or  class  of  persons  therein,  sliall  be  of 
opinion  that  the  application  and  enforcing  of 
such  orders  or  regulations,  or  of  any  part 
thereof,  at  the  time  or  in  the  manner  pre- 
scribed by  the  said  Commissioners,  would  be 
inexpedient,  such  overseers  or  guardians  may 
delay  the  operation  of  such  orders  or  regula- 
tions, or  or  any  part  thereof,  for  any  period 
not  exceeding  the  space  of  thirty  days,  from 
the  day  of  the  receipt  of  such  orders  or  regu- 
iadona;  and  they  shall,  twenty  days  at  the 
least  before  the  expiration  of  such  thirty  days, 
make  a  statement  and  report  of  such  special 
circumstances  to  the  Commissioners. 

Relief  which  shall  be  given  by  such  over- 
seers or  guardians,  before  an  answer  to  such 
report  shall  have  been  returned  by  the  Com- 
nmsioners,  if  otherwise  law  Ail,  sliall  not  be 
deemed  unlawful  although  contrary  to  such 
orders  or  regulations ;  but  In  case  the  Com- 
missioners shall  disapprove  of  such  delay,  or 
think  that  for  the  future  such  orders  or  regu- 
lations ought  to  come  into  operation,  notwith- 
standing the  special  circumstances  alleged,  the 
Commissioners,  by  a  peremptory  order,  may 
direct  that,  from  and  after  a  day  to  be  fixed, 
such  orders  and  regulations,  or  such  parts  or 
modifications  thereof  as  they  may  think  expe- 
dient, shall  be  enforced  and  observed ;  and  if 
any  allowance  be  made  or  relief  given  after  the 
lai^mentioned  period,  contrary  to  anv  such 
last-mentioned  order,  the  amount  shall  be  dis- 
allowed in  the  accounts. 

A  quarterly  report  of  all  such  cases  shall  be 
laid  by  the  Commissioners  before  one  of  his 
Majesty's  Principal  Secretaries  of  State. 

ni  case  the  overseers  or  guardians  of  any 
parish  or  union  shall  depart  from  the  orders 
or  regulations  in  any  particular  instance  of 
emergency,  and  shall,  within  fifteen  days  after 
every  such  departure,  report  the  same  and  the 

Sounds  thereof  to  the  Commisrioners,  and  the 
>mmis8iouer8  shall  approve  of  such  depar- 
ture, or  if  the  relief  so  given  shall  have  been 
Ipven  in  food,  temporary  lodging  or  medicine, 
and  shall  have  been  so  reported,  then  the  re- 
lief shall  not  be  8ub|ect  to  ne  disallowed. 
.  53.  Repe«i  of  former  Ennctmenie,  —  This 
clause  repeals  the  36  Geo.  3,  c.  23 ;  56  Geo.  3, 
c.  137,  s.  3  &e  4 ;  and  59  Geo.  3,  c.  12,  s.  2  &  5. 

.  The  first  of  these  statutes  is  the  authority 
under  which  justices  are  empowered  to  order 
relief  to  poor  persons  at  their  own  homes ; 
and  the  other  enactments  are  variations  and 
extensions  of  this  power  in  certain  cases. 
The  effect  of  this  repealing  clause  is  to 
throw  the  system  of  out  relief  chiefly  on 
the  9  Geo.  1,  c.  7,  and  upon  the  further  en- 
actments as  to  the  power  of  justices  con- 
tained in  the  present  statute. 

54.  Bjf  trham  HelUf  is  to  be  ^wfii.— After 


the  passing  of  the  act,  the  ordering,  giving 
and  directing  of  all  relief  to  the  poor  of  any 
parish  which,  according  to  the  provisions  of 
any  of  the  recited  acts,  or  of  the  1  &  2  W.  4, 
c.  80,  or  of  this  act,  or  of  any  local  acts,  shall 
be  under  the  government  of  any  guardians  of 
the  poor,  or  of  any  select  vestry,  and  whether 
forming  part  of  any  union  or  incorporation  or 
not  (but  subject  in  all  cases  to,  and  saving  and 
excepting  the  powers  of,  the  Commissioners 
appointed  under  this  act),  shall  belong  exclu- 
sively to  such  guardians  of  the  poor,  or  select 
vestry,  according  to  the  respective  provisions 
of  the  acts  under* which  such  guardians  or 
select  vestry  may  have  been  or  shall  be  ap» 
pointed. 

No  overseer  of  the  poor  to  give  any  further 
or  other  relief  or  allowance  from  the  poor 
rate,  than  such  as  shall  be  ordered  by  such 
guardians  or  select  yestry,  except  in  cases  of 
sudden  and  urgent  necessity,  in  which  cases 
he  is  required  to  give  such  temporary  relief  as 
each  case  shall  re<)uire,  in  articles  of  absolute 
necessity,  but  not  in  money,  and  whether  the 
applicant  for  relief  be  settled  in  the  parish 
where  he  shall  apply  for  relief  or  not. 

If  such  overseer  neglect  to  give  such  neces- 
sary relief  to  poor  persons  not  settled  nor 
usually  residing  in  the  parish,  any  justice  of 
the  peace  may  order  the  overseer  to  give  such 
temporary  relief  in  articles  of  absolute  neces- 
sity as  the  case  shall  require,  but  not  in  mo- 
ney ;  and  in  case  such  overseer  shall  disobey 
such  order,  he  shall,  on  conviction  before  two 
justices,  forfeit  any  sum  not  exceeding  5/. 
Any  justice  of  the  peace  may  also  give  a  simi- 
lar order  for  medical  relief'^(only)  to  any  pa(> 
rishioner  as  well  as  out-parishioner,  where  any 
case  of  sudden  and  dangerous  illness  may  re- 
quire it  i  and  any  overseer  shall  be  liable  to 
the  same  penalties  for  disobeying  such  order. 
But  no  justice  shall  order  relief  to  any  person 
except  as  herein  provided. 

56.  Regiiter  of  Relief. — ^The  master  of  every 
workhouse,  or  such  other  paid  oflBcer  of  the 
parish  or  union  as  the  Commissioners  may 
direct,  shall  in  such  form  as  the  Commissioners 
shall  appoint,  take  an  account  of,  and  register 
in  a  book  the  name  of  every  poor  person  who 
shall  on  such  days  be  in  the  receipt  of  relief 
at  or  in  such  workhouse,  together  with  such 
particulars  respecting  the  families  and  settle- 
ment of  every  such  poor  person,  and  his  and 
their  relief  and  employment,  as  the  Commis- 
sioners shdl  think  nt. 

The  overseer  shall  also  register  in  a  book  the 
name  of  every  poor  person  then  in  the  receipt 
of  relief  in  such  nansh  out  of  the  workhouse, 
together  with  such  particulars  respecting  the 
family  and  settlement  of  every  such  poor  per- 
son, and  his  and  their  relief  and  employments, 
as  the  Commissioners  shall  think  fit;  and  a 
similar  register  and  account  shall  be  kept  of  aU 
persons  who  shall  receive  relief  at,  or  in,  or 
out  of  a  workhouse,  as  often  as  such  relief  shall 
be  granted. 

66.  Litibility  of  Husband,  S^c.-^AW  relief 
given  to  or  on  account  of  the  wife,  or  any 
child  under  the  age  of  sixteen,  not  being  blind 
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or  deaf  and  dumbfihiiU  be  considered  as  givealaa^  allownnoB,  or  being  diaigeaUi^  Aall  be 


to  the  husband  or  father ;  and  any  relief  f^iven 
to  any  child  under  the  a^e  of  sixteen,  of  anv 
iddowy  shall  be  considered  as  given  to  such 
widow. 

The  father  and  grandfather,  mother  and 
mndinother,  of  any  poor  child,  are  not  dis- 
charged under  the  43  Eliz.  c.  2,  firom  their 
llabifity  to  relieve  and  muntain  such  poor 
child. 

57.  Everv  man  who  shall  marnr  a  woman 
having  a  child  at  the  time  of  such  marriage, 
whether  legitimate  or  illegitimate,  shall  oe 
liable  to  muntain  such  chAd  as  part  of  hb 
family,  and  shall  be  chargeable  with  all  relief 
granted  on  account  of  such  child,  until  such 
child  shall  attain  the  age  of  dzteen,  or  until 
the  death  of  the  mother. 

68.  Relief  by  way  of  Loan. --^  Any  relief 
which  shall  be  given  on  account  of  any  poor 
person  above  the  age  of  twenty»one,  or  to  his 
wife,  or  any  part  of  his  family  under  the  age 
of  sixteen,  and  which  the  Gonmnissioners  di- 
rect to  be  given  by  vny  of  loan,  and  whether 
any  en^^agement  to  repay  the  same  shall  have 
been  given  or  not,  the  same  shall  be  consi- 
dered a  loan  to  such  poor  person. 

69.  Atiaehmeni  of  IFage*. — Where  any  re- 
Bef  shidl  have  been  given  by  wav  of  loan,  any 
justice,  upon  the  ^plication  or  the  ovoveers 
or  iniu^ians,  may  summons  such  person,  as 
weO  as  the  master  or  employer  of  such  person, 
to  appear  before  any  two  justices,  to  shew 
cause  why  any  wages  due,  or  which  may  from 
time  to  time  become  due,  from  such  master 
or  employer,  should  not  be  paid  over,  in  v^ole 
or  in  part,  to  sneh  overseers  w  giiafdiana<  ifi 
no  sufficient  cause  can  be  shewn,  the  justices 
shall  direct  the  master  or  employer  from  whom 
any  wages  shall  be  due,  or  become  due,  to 
pay  either  in  one  sum,  or  by  such  weekly  or 
otner  instalments  as  the  justices  shall  think  fit, 
taking  into  consideration  the  circumstances  of 
Sttch  poor  person  and  his  family,  out  of  such 
wages,  to  sach  overseers  or  guardians,  the 
amount  of  such  relief  or  so  much  as  shall 
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LAW  OF  ATTORNEYS, 
No.  XXU* 


It  may  be  assomed  as  a  general  princ^e, 
that  an  attorney,  by  reason  of  the  enMriumeat 
he  derives  from  the  business  in  which  he  is 
euploved,  undertakes,  and  is  bound  to  take 
care,  that  his  client  does  not  enter  into  any 
from  time  to  time  be  due  or  unpaid.    If  any  Lcovenant  or  stipnlation  that  may  expose  him 


inch  master  or  employer  shall  neglect  to  pay 
to  the  overseer  or  guardian  the  money  directed 
to  be  paid,  and  at  the  periods  fixed  for  pay- 
ment, the  same  may  be  levied  and  enforced 
against  such  master  or  employer,  in  snch  man- 
ner as  penalties  are  recoverable  under  the  act. 
60,  FlEunUioi  of  Miiiiia'meu.-^  So  much  of 
the  43  Geo.  3,  c.  47 1  as  directs  overseers  of  the 
poor,  by  order  of  some  justice  of  the  peace, 
to  pay  to  the  family  of  any  person  serving  or 
enrolled  as  a  ballotted  man^  substitute,  hired 
man  or  volunteer  in  the  mihtia  of  Bngtond,  a 
weekly  allowance,  or  as  authorises  any  justice 
to  order  such  allowance  to  be  paid  under  the 
rules  and  conditions  in  the  recited  act  pro- 
vided, or  as  in  any  way  discharges  such  bal- 
lotted man,  &c.  from  the  liability  to  maintain 
or  repay  the  costs  of  maintenance  of  his  fa- 
mily or  any  part  thereof,  or  as  prevents  such 
fismilies  or  any  part  thereof  from  being  remov- 
able to  their  place  of  legal  settlement,  or  sent 


VBOLIGBNCR. 

Where  an  action  was  brought  by  an  attomef 
to  recover  his  bill  of  costs,  incurred  in  an  ac- 
tion at  the  suit  of  an  assignee,  it  was  held  that 
it  was  incumbent  on  the  attorney,  to  enable 
him  to  recover,  to  prove  that  the  consent  of 
creditors,  and  (he  approbation  of  one  of  the 
Commissionen  of  the  Insolvent  Court,  had 
been  obtained,  or  at  all  events,  that  he  had  in- 
formed his  dient  that  snch  consent  was  neeca- 
sary.  AUuon  v.  Rayner,  7  B.  &  C.  441.  So, 
where  attorneys  were  employed  by  a  vendor  to 
settle  on  his  part  the  asugnment  of  a  tenn»  and 
they  allowed  him  to  execute  an  unusual  cove- 
nant, mthout  explaining  to  him  the  liability 
thereby  incurred,  it  has  been  very  recently  held 
that  they  are  responsible  to  him  for  consequent 
loss,  notwithstanding  he  is  himself,  at  the  time 
of  the  assignment,  aware  of  the  fact  in  respect 
of  which  the  liability  was  afterwards  incurred. 
The  following  u  the  judgment  of  ItnM,  C.  J^ 
on  this  point: 


to  a  greater  d^^e  of  responsibility  than  is 
ordinarily  attached  to  the  business  in  hand*  or, 
at  all  events,  that  he  does  not  do  so  till  the  con- 
sequences luive  been  explained  to  him.  In  the 
present  case  the  plaintm  has  been  pennitled 
by  the  defendants  to  enter  into  a  covenant, 
which,  according  to  the  uncontradicted  testi- 
mony of  all  the  witnesses  who  were  called  on 
the  subject,  was  at  least  unusual,  upon  the  as- 
signment of  a  lease  by  one  assignee  to  another. 
It  beiog  clear,  therefore,  that  the  defendants 
have  permitted  the  plaintiff  to  execute  an  un- 
usual covenant,  it  is  cast  upon  the  defendants 
to  shew  why  they  permitted  him ;  and  the  only 
ground  they  allege  is,  that  before  the  assign- 
ment was  executed  in  1829,  the  plaintiff  was 
himself  aware  that  Mrs.  Clements  had  died, 
and  that,  upon  her  death,  his  interest  bad  d^ 
terroined  as  to  a  moiety  of  the  premises.  Even 
if  the  plaintiff  knew  of  her  death,  it  is  by  no 
\  means  clear  that  he  knew  the  consequences  of 
to  any  workhouse  by  reason  of  their  receiving  |  entering  into  the  covenant  in  qHeationi.  on  the 
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eotttray,  It  It  rethfer  to  be  inleirdd  from  tlie 
coBtents  of  the  wntten  paper  oa  which  reli- 
ance has  now  been  plticed  tor  obtaining  a  new 
trial  on  the  ground  of  surpriite,  that  he  did  not 
know  the  consequences ;  but,  at  all  events, 
UUithome  could  not  hare  been  in  doubt  as  to 
those  consequences,  for  he  had  drawn  the  as- 
signment of  the  premises  to  the  plaintiff  with 
the  original  lease  before  him  in  1826$  when, 
therefore,  the  second  assignment  took  place  in 
18^,  he  was  fulljr  apprised  of  the  title  which 
lie  had  before  investigated;  and  tJiat  if  he 
knew  that  Mrs.  Clements  was  dead,  he  knew 
that  the  lease  was  worth  nothing.  Now,  from 
his  own  admissions  before  an  arbitrator,  it  is 
dear  that  he  must  have  known  the  death  of 
Mrs.  Clements,  and  the  legal  consequences  of 
her  decease.  It  was  his  duty,  therefore,  at  all 
events,  to  have  given  the  plaintiff  those  expla- 
nations which  would  probably  have  prevented 
him  from  executing  a  covenant  which  has  in- 
volved him  in  such  heavy  conseouential  dama^ 
ges.  The  rule,  dierefore,  must  tie  discharged. 
Stmmtmrd  v.  Uiiitkome,  10  Bing.  506. 


MEDICAL  JURISPRUDENCE. 


VUETHSK  NOTICE  OF  MR.  CHITTT  S  WORK. 

It  appears  from  Mr.  Chitty's  Treatise  on 
the  '*  General  Practice  of  the  Law"  that  it 
is  bis  favorite  maxim  in  writing  on  Law, 
or  any  other  science,  "  Res  per  divisionem 
meUug  (qferiantur ;"  and  accordingly,  in  the 
work  now  before  us,  one  of  his  primary 
objects  has  obviously  been  a  very  lucid  ar- 
rangement, and  the  Table  of  Contents  will 
demonstrate  the  result.  Indeed,  the  accu- 
rate method  of  analysing  his  subject,  and 
classifying  its  component  parts,  for  which 
Mr.  Chitty  is  distinguished,  have  been  par- 
ticularly exemplified  in  his  '*  Medical  Juris* 
prodence."  We  have  in  a  former  number 
apoken  favorably  of  this  woric,  and  stated 
our  intention,  at  an  early  opportunity,  to 
offer  some  further  comments :  this  we  now 
proceed  to  do. 

It  i^pears  to  us,  that  the  most  original 
and  valuable  chapters  of  the  work  are  the 
9th,  on  the  Nervous  Functions,  and  the 
13th,  on  the  circumstances  essential  for  the 
continuance  of  Health  andHappiness.  When 
we  reflect  on  the  miseries  incident  to  the 
derangemeat  of  the  former,  and  when  we 
contemplate  how  many  err  in  the  pursuit  of 
those  grand  desiderata.  Health  and  Happi- 
nesa,  we  know  of  no  subject  more  inter«> 
eating  or  so  important,  as  regards  our  pre- 
sent or  future  wel&re,  than  those  proposed 
to  be  discussed ;  and  accordingly  it  will  be 
found  that  the  author  has  in  these  chapters 


exerted  all  Us'  powers  tcF  render  ihose- 
chapters  new  and  superior.  Thia  part'  of 
the  author's  labora  concerns  us  radier  as 
human  beings  than  as  lawyers;  yet  it  ia 
not  out  of  the  way  to  observe,  that  in  order 
to  the  complete  and  efficient  disdiaige  of 
their  active  and  important  duties,  health  it 
of  more  consequence  to  professional  men 
than  to  many  other  classes  of  the  comnm* 
nity ;  and  we  are  glad  therefore,  especially, 
for  the  sake  of  our  younger  brethren,  that 
Mr.  Chitty  has  eluded  his  researches  to 
thia  subject. 

The  9th  chapter  appears  to  us  to  be  aa 
entirely  new  and  comprehensive  view,  phy- 
sical, moral,  and  legal,  of  all  that  belongs 
to  or  is  connected  with  the  Nervous  Fcno-. 
don,  and  its  diseases  or  disorders,  either( 
from  vapours  and  hypochondrias,   to  tfae^ 
most  melancholy  state  of  insanity.    Fiiat 
are  considered  the  organs  or  parts,  namely, 
the  Head,  Cianitim  or  SkuU,  and  Face ; 
the  Brain ;  Spinal  Cord ;  the  Nerves ;  the 
uses  of  those  oi^gans  of  the  Nervous  System, 
and  the  connexion  between  the  Muscular 
and  Nervous  System.     Having  thus  exa- 
mined very  particularly  all  these  organs  and 
parts,  the  author  then  states  the  doctrines 
of  Phrenology,   Physiognomy,   and  Symp- 
tomatology,  or  modes  of  judging  of  the 
state  of  the  body,  as  well  as  mind,  from 
ektemal  appearances,  attitudes,  ftc.    The- 
author  shews  that  the  two  latter  certainly : 
assist  in  detecting  the  internal  workings  of 
the  mind,  and  are  consequently  useful  in 
the  examinations  of  witnesses.    The  author 
then  shews  how  important,  as  regards  evi* 
dence,  is  a  knowledge  of  the  organs  oi 
sense,  iAz,  Sight,  Hearing,  Smell,  Taste, 
Touch,  Motion,  Speech,   and  Voice;   and' 
hpw  important  it  is  to  all  concerned  in  the 
administration  of  justice,  to  observe  how 
singular  are  the  various  instincts  and  ha** 
bits,  OS  well  of  men  m  animaJn ;  and  how 
causes  are  frequently  decided  by  attention 
to  these  matters.     Then  come  the  most' 
important  and  interesting  parts  of  the  work, 
relating  to   Tempers,    Passions,  Emotions, 
Affections,  and  Feelings ;  and  ,how  they  are . 
or  should  be  protected  by  law.    The/»^*. 
lectual  Faculties,  as  they  exist  in  the  most 
perfect  state,  are  fully  examined,  with  a 
view,  as  appears  afterwards,  the  better  to 
develop  the  impairment  of  all  or  one  of 
those  faculties  in  the  disordered  state  of 
Idiotcy,    Hypochondrias^  Melancholia,  In- 
sanity, Lunacy,  &c. ;   anil  with  a  view  to 
establish  the  best  means  of  preventing  the 
predisposition  arriving  at  a  crisis,  and  there- 
by averting  the  melancholy  consequences. 
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We  think  the  medical  profession  would  do 
well  to  examine  this  part  of  the  work,  as 
highly  interesting,  and  probably  leading  to 
a  more  judicious  treatment  of  the  insane. 
The  author  then  explains  all  the  gradual 
deviations  from  the  happiest  state  of  mental 
enjoyment  to  the  most  miserable  stage  of 
mania  or  melancholia.     He  states  all  the 
medical  and  legal  authorities  upon  this  in- 
teresting subject.     He  then  shews  the  im- 
portance of  judicious  education,    and  he 
p^ftintnmB  that  moral  education  not  only 
improves  the  individual,  but  also  actuaUy 
enlarges  the  brain  in  dimeniions,   or  im- 
proves it  in  quality  hereditarily;   so  that 
the  children  of  well-educated  people  will  be 
more  susceptible  of  mental  and  moral  im- 
provement than  the  children  of  those  wholly 
uncultivated ;  and  hence  the  moral  import- 
ance of  extending  universal  education.  The 
author,  however,  is  not  carried  away  by 
theory,  but,  it  will  be  found,  adheres  to  hi 
practical  object  of  stating  the  law  as  it  is, 
as  well  as  it  ought  to  be.    The  subject  of 
the  disputed  doctrine  of  Materialism,   so 
littie  understood,   is  fully  explained ;  and 
the  subjects  of  Conscience  and  the  Soul, 
Morality,  and  Religion,  close  this  chapter, 
with  observations  certainly  calculated  to 
inculcate  the  best  principles. 

We  extract  from  this  chapter  the  follow- 
ing legal  view  of  the  mhid  at  diflPerent  ag68^ 
and  the  state  or  condition  of  the  faculties 
deemed  to  be  "  sound  mind." 

«*  Having  thus  examined  the  physiological 
views  of  the  mental  faculties,  wc  ^rill  now 
state  the  leg'al  rules  upon  the  subject ;  and 
bere  we  shall  find  that  the  law  has  m  i^eneral 
taken  an  accurate  view  of  the  progressive  and 
ascending  scale  in  the  development  of  the 
mind,  dthough  all  its  regulations  are  not 
equally  consistent.  An  intant  under  the  ag« 
or  seven  is  by  law  considered  incapable  of 
judging  between  good  and  evil,  and  therefore 
18  ^oUy  irresponsible  for  any  crime ;  between 
the  age  of  seven  and  fourteen  the  prenimptioH 
of  incompetency  still  continues ;  but  it  may  be 
rebutted,  and  if  it  be  expressly  proved  that  the 
infant  was  dolt  capes,  and  could  in  fact  discern 
between  good  and  evil,  then  the  rule  is  tnalitia 
iupplet  €Btatem,  and  he  may  be  convicted  and 
executed  for  a  capital  crime,  as  arson  or  mur- 
der, though  not  rape.  1  Hale,  PI.  Cr.  26,  26  j 
1  Bla.  Com.  464.  After  the  age  oi fourteen, 
the  infemt)  male  or  female,  is  m  all  respects 
presumed  to  know  the  difference  between 
good  and  evil,  and  is  therefore  punishable  for 
crimes  of  commission.  After  twelve  in  women, 
and  fourteen  in  males,  (the  ages  of  puberty 
and  when  sexual  desires  begin  to  influence,) 
each  are  legally  competent,  at  least  with  the 
consent  of  parents,  to  contract  marriage ;  and 
after  the  latter  age  a  will  oiversonaltu  will  be 
valid,  and  contracts  not  unaer  seal  for  neces^ 


saries  will  be  binding  |  bat  until  twen^-^t 
no  deed  can  be  executed,  nor  would  a  devise 
of  freehold  estate  be  valid,  because  until  tlial 
age  has  been  attained,  the  mental  faculties  are 
not  supposed  to   have   been  sufficiently  de- 
velopea,  or  at  least  they  are  considered  not  to 
have  been  bAtq\iBX€iy  practised  ^xAerperitneed 
to  insure  just  reasoning  and  judgment     When 
we  refer  to  the  fact  that  the  brain  is  progres- 
sive in  growth  as  well  in  size  as  iu  perfection 
until  about  the  age  of  twenty-one,  and  when 
we  remember  that  the  mere  exercise  of  the 
external  senses  for  a  short  time  will  not  suffice^ 
and  that  to  produce  accuracy  and  perfection* 
all  external  objects  must  have  been  repeatedly 
'  and  for  a  considerable  time  viewed  with  atten- 
tion, to  secure  accurate  mental  perceptioi^ 
and  afterwards  associated,  compared,  reasoned 
upon  and  judged  of,  we  shall  find  that  the  law, 
which  must  fix  some  precise  periods,  has  upon 
the  whole  been  very  judiciously  adapted  to  the 
progress  of  intellect;  and  though  an  excep- 
tion is  allowed  at  so  early  an  age  as  fomrteen 
in  so  important  a  contract  as  marriage,  yet 
that  has  been  permitted  in  respect  of  corporeal 
propensities,  which  it  has  been  supposed  it 
would  be  impracticable  to   counteract,   but 
which  is  still  wisely  in  a  degree  held  in  check 
by  requiring  the  consent  of  parents.    When 
the  age  of  twenty-one  has  been  completed, 
and  which  is  always  at  the  first  instant  of  the 
day  before  the  anniversary,  (see    the    cases, 
Chitty's   General  Practice,  vol.  i.  776  ^  and 
post,  tit.  Jges,)  the  party  is  then  in  law  pre- 
sumed to  be  mentally  competent  to  contract 
^nd  perform  every  act,  without  the  controi4  or 
interference  of  any  other  person ;  and  he  who 
asserts  the  contraiy,  must  prove  the  affirmative 
of  his  position  by  explicit  evidence,  and  not 
by  coiyectural  evidence;  {Groom  v.  Thomas, 
2  Hagg.  Ecc.  Rep.  434 ;    Dew  v.  Clark,  3 
Addams's  Rep.  86  ;)  and  when  all  the  mental 
faculties  are  m  such  a  degree  of  perfection  as 
to  produce  what  is   usually  termed  common 
sensf,  that  is,  as  we  have  seen,  adequate  rea- 
soning and  judgment  upon  ordinary  subjects 
like  other  rational  men,  then  in  legal  consi- 
deration he  is  of  sound  mind." 

{To  be  continued.) 


SELECTIONS 
FROM  CORRESPONDENCE. 

No.  LXVJI. 


PROGRBSSIVB  STAMP  DUTIBS. 

Sir, 
I  have  perused  with  considerable  pleasure 
and  attention,  the  doubts  which  your  corres- 
pondent "B."  entertains  as  to  the  constroctioa 
to  be  placed  upon  the  wording  of  a  particukr 
clause  of  the  Stamp  Act,  and  in  which  he 
seeks  an  explanation ;  but  before  1  proceed 
fiuther,  I  ought  to  premise  (for  it  is  with  no 
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trroall  degree  of  diffidence  I  offer  an  opinion) 
tliat  your  correspondent  requests  that  "  any 
one  who  is  more  acquainted  than  himself  with 
that  mysterious  piece  of  leflrisiation,'*  would 
^ve  the  explanation  he  requires.  To  this  supe- 
riority  of  knowledge,  however,  I  at  once  con- 
fess I  do  not  aspire,  but  on  the  contrary,  shall 
feel  oblif^ed  by  any  suggestion,  by  way  of  cor- 
rect ion  ^  if  the  following  remarks  be  thought 
•erroneous. 

The  point  to  which  ''B."  alludes,  never 
struck  me  until  I  read  his  communication, 
^hich  I  think  is  founded  upon  much  reason ; 
end  I  have,  therefore,  on  ail  occasions  thought 
it  correct,  and  in  strict  compliance  with  the 
meaning  of  the  act,  that  where  a  deed  ex- 
ceeded by  one  folio,  nay,  even  by  one  word, 
the  2,  160  words  the  progressive  duty  at  once 
attached,  and  I  can  account  for  this  seemingly 
glaring  error,  in  no  other  wav  than  from  not  hav- 
ing so  attentively  considered  the  clause  as  "  fi.'' 
appears  to  have  done,  for  I  confess,  that  I  now 
entertain  considerable  doubts  as  to  the  correci- 
neu  of  that  mode,  and  think  that  the  profes- 
sion are  and  have  been  more  generous  to  the 
revenue  than  they  need  have  been,  or  than  the 
pocket  of  many  a  poor  client  would  admit. — 
It  is  quite  certain,  that  according  to  the  literal 
reading  of  Che  act,  it  is  wrong ;  but  I  believe 
that  the  adoption  of  the  above  mode  has  been 
more  from  toe  dictates  of  cantion,  than  founded 
upon  law.  It  is,  I  think,  evident,  that  when 
Che  clause  was  framed,  the  legislature  had  in 
view  a  deed  containing  convderubiy  more  than 
1 ,060  words,  or  15  folios  beyond  the  first  2, 160: 
such  as  a  long  marriage  settlement,  deed  of 
exchange  or  the  like;  and  in  order  tluit  a 
ratio  or  rule  might  be  established  for  the  guid- 
ance of  the  profession,  it  was  enacted  that  for 
so  many  entire  quantities  of  1 ,080  words,  or 
15  folios,  as  there  should  be  beyond  the  first 
2,160,  there  should  be  as  many  j£  1 .  stamps, 
and  did  not  in  the  slightest  degree  contem- 
plate a  petty  conveyance,  mortgage,  &c.  of  a 
lew  words  or  folios  more  than  the  first  2,160 
words.  But  for  the  sake  of  argument,  and  to 
carry  the  thing  still  further,  we  will  suppose  a 
deea  to  contain  the  2,160  words,  and  half  a 
dosen  1,060  words  beyond  that  quantity,  and 
chat  there  should  be  a  few  folios,  say  two  or 
three,  over.  In  this  case  I  think,  not  as  1  used  to 
do,  that  a  progressive  duty  would  attach  upon 
the  two  or  three  remaining  folios,  but  only  upon 
Che  half  doaen  ttntire  1 ,1 160  words  over  and  alK> ve 
Che  first  2,160,  so  Chat  I  feel  bound  to  coincide 
in  the  view  taken,  by  your  correspondent  "  B." 
viz.  that  there  must  be  an  entire  quantity  of 
1,080  before  the  progressive  duty  can  in  any 
case  attach.  Nevertheless,  as  I  'have  before 
said,  I  shall  be  happy  to  yield  to  the  more  con- 
vincing arguments  of  others,  and  court  their 
opinion.  1  am  not  aware  of  any  reported  case 
in  point,  but  should  like  to  be  referred  to  one, 
if  such  exist  $  and  I  think  (if  the  remarks 
offered  above  be  not  without  foundation)  in 
order  to  obviate  what  might  from  construction 
or  otherwise  prove  a  most  calamitous  error 
**  an  Act  to  explain  and  amend  an  Act,*'  &c. 


&c.  would  not  be  untimed.  The  subject  is 
indeed  important,  and  worthy  the  regard  of  » 
more  able  pen  than  that  of  your  friend, 

F.B. 


CONSTRUCTION  OF  CHIMNEYS  AND  FLUES. 

I  avail  m^elf  of  the  opportunity  of  calling 
your  attention  to  the  late  Act  for  Regulation 
of  Chimney  Sweepers.  It  contuns  a  clause 
for  the  constructions  of  chimneys  and  fines, 
with  a  penalty  of  100/.  for  breach,  and  the  act 
took  effect  from  and  after  the  passing.  This 
most  important  clause  oui^ht  not  to  have  been 
introduced  into  such  a  bill.  Thousands  of 
persons  most  already  be  liable  to  the  penalty. 

J.K. 


USAGES  OF  THE  PROFESSION. 


SOLICITORS  RIP  IN  BANKRUPTCY. 

To  the  Editor  of  the  Legal  Observer, 

Sir, 

As  your  correspondent  K.  M.  has  stated,  that 
the  remarks  I  ventured  to  send  on  this  subject 
are  nothing  more  than  the  crude  opinion  of  one 
H^o  has  had  no  experience  in  the  matter^  I 
beg  to  send  you  a  few  lines  in  answer  to  his  ob- 
servations i  ror  I  should  be  sonv,  Sir,  to  tratus- 
mit  for  insertion  in  your  useud  publication, 
any  matter  which  I  had  not  maturely  consi- 
dered. On  the  point  of  experience,  I  am 
borne  out  in  my  view  of  the  case  by  your  cor- 
respondent J.  0.  The  reason  K.  M.  has  given 
for  my  argument  being  untenable  is  quite  su- 
perficial, and  shows  a  great  want  of  reflection 
on  his  part.  Of  course.  Sir,  I  could  not  but 
be  aware  that  the  profits  in  agency  business  are 
shared  between  the  solicitor  in  the  country 
and  his  agent  in  town ;  but  the  case  put  in  the 
Legal  Observer  of  the  16th  Aug.  last,  stands 
upon  a  very  different  fooUuff.  The  arrange- 
ment in  the  case  of  agency  business  is  based 
upon  the  principle  of  aivision  of  labour, — ^the 
agent  receiving  a  fair  remuneration  for  his 
services  by  means  of  the .  ouantity  of  business 
done.  In  addition  to  this,  tne  country  solicitor 
not  only  obtains  the  business,  but  is  the  res- 
ponsible person  both  to  the  client  and  to  the 
agent ;  to  the  one  for  the  proper  management 
of  the  business,  to  the  otner  for  the  regular 
payment  of  his  bill.  I  trust  your  correspon- 
dent will  in  future  use  more  consideration 
before  he  criticises  the  remarks  of  others. 

F.J. 
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lor^  €fyKnttliaVi  Court. 

WILL.— CONSTRCCTIOW. 

Ejcecui&ra,  in  their  discretion  under  the  di- 
recli»ni  in  the  ttOl,  lap  oat  part  of  their 
teein(or'$  estate  in  carryings  on  a  Inuineei 
fur  the  benefit  of  two  of  the  legatees^  all  of 
whom  were  to  have  equal  shares  of  the  ge^ 
meral  estate.  The  intended  benefit  turned 
out  a  loss.  Held,  that  each  loss  ttas  to  be 
deducted  from  the  shares  of  the  two  lega- 
tees onUf* 

This  was  an  appeal  from  a  decision  of  tbe 
Matter  of  the  Rolls.    The  question  arose  upon 
the  construction  of  the  will  of  Mr.  James 
Hurst,  formerly  a  wealthy  vnnt  merchant  of 
Pall  Mall,  Lonaon,  who  aied  in  the  year  1797, 
leaving  by  Ids  will  75,000/.  to  his  executors,  to 
be  divided  equally  amonff  his  five  chiidi^n. 
By  a  codicU  to  tne  will  uie  testator  directed 
the  executors,  if  they  should  think  fit,  to  carry 
on  the  business  of  the  testator  after  his  death, 
for  the  benefit  of  his  two  eldest  sons,  until  they 
should  attain  their  respective  ages  of  twenty- 
one  years,  and  for  that  purpose  to  complete 
the  repairs  of  business  premises  which  the  tes- 
tator had  then  lately  purchased.    The  execu- 
tors thought  fit  to  carry  on  the  harness,  and 
they  expended  a  sum  or  7000/.  and  more  on 
tiie  premises ;  but  they  afterwards  thought  fit 
to  ammdon  them,  and  sold  them  for  408Qf. 
The  msAn  Question  in  the  cause  was,  whetliek' 
•the  loss  of  near  4<)00/.«— including*  the  pur- 
chase-money—thus  incurred,  was  to  be  de- 
docted  from  the  entire  estate  of  the  testator, 
or  from  the  shares  of  the  two  sons  only,  on 
whose  aeconnt  Ae  loss  occurred  out  of  an  in- 
tended benefit  for  them.    The  Master  of  the 
Rolls  was  of  opinion  that  the  loss  ought  to  fall 
on  the  shares  of  the  two  sons,  and  -directed  a 
reference  to  the  Master  to  that  effect. 

The  two  sons  appealed  from  that  decision, 
and  the  whole  ease  w«w  now  re-argned  here 
by  the  Selkntor^Genernl,  Sir  Edward  Sugden, 
Mr.  Snfjiii^y,  Mr.  Rotfe,  Mr.  Parker,  and  Mr. 
Jneebf  for  the  different  parties  to  the  suit. 

The  Lord  ChanceH^r  aifinned  the  decree  be- 
low, but  without  costs. 

Bremhend  v.  Hunt,  at  KTestminster,  April 
10th  and  15th,  1834. 


stonir. 


CHARITY  TRUSTS. — ^LBNOTH   OF  POSSESSION. 

Cireumetanees  in  which  this  Court  will  decree 
the  reeoneepance  of  charity  property,  sold 
by  the  trustees  thereof  in  breach  of  their 
trust,  but  without  costs  against  the  vendees' 
representatives,  they  being  left  in  the  un^ 
interrupted  enjoyment  of  the  property  for 
one  hundred  and  twenty  years. 

This  was  an  information  filed  on  behalf  of 
the  parish  of  St.  Andrew  Undershaft^  in  the 


dty  of  London,  for  the  nurpose  of  rreoTcrinf 
a  messuage  and  piece  of  land,  called  "  Fitthea,'* 
in  the  county  or  Essex,  from  the  governors  of 
Christ's  Hospital.     The  information  slated, 
that  in  the  year  1620,  one  Robert  Buck,  n  ci« 
tizen  of  London,  bequeathed  the  sum  of  100/. 
upon  trusts  for  the  benefit  of  poor  persons  be-^ 
longing  to  the  parish  of  St.  Andrew  Und«sr« 
shaft ;  and  that,  shortly  after  his  decease,  his 
widow  having  added  another  sum  of  similnr 
amount  to  the  charity,  thei^hole,  together  with 
45/.  contributed  out  of  the  parish  chest,  was, 
in  the  year  1623.  laid  out  in  the  purchase  of 
the  messuage  and  lands  in  question,  the  coo* 
veyance  being  takeh  in  the  name  of  certain  of 
the  parishioners,  who  were  described  in  the  in* 
strument  as  feoffees  of  the  charity ;  that  in  tbe 
year  1677»  a  person  of  the  name  of  Fonter 
Dought  this  property  from  the  then  trustees  for 
the  price  of  140/.,  and  that  Forster  by  his  will 
devised  it  to  the  governors  of  Christ's  Hoq>t* 
tsd,  who  had  continued  in  the  unintermpted 
enjoyment  of  the  rents  and  profits  of  the  pr&> 
misesfrom  the  year  1^>80  to  the  present  time. 
Mr.  Pemberton  and  Mr.  Hall,  for  tbe  re- 
lators, contended,  that  in  a  court  of  equity* 
Christ's  Hospital  must  be  held  to  have  received 
notice  that  the  property  was  devoted  to  a  nar- 
ticular  charity,  and  could  not  be  sold  to  For* 
ster  without  a  breach  of  trust.    The  governors 
were  therefore  bound  to  restore  the  propertyp 
and  account  for  the  rents  and  profits. 

Mr.  Bickersteth  and  Mr.  Philiimore,  on  be- 
half of  Christ's  Hospital,  submitted,  th«t  after 
160  years'  undisturbed  possession,  it  would 
(>e  unjust  to  take  property  from  one  charity 
for  the  mere  purpose  of  transferring  it  to  an- 
other, unless  the  evidence  identifying  the  pnv 
perty  was  most  conclusive;  and  here,  so  fiir 
from  the  trusts  of  Buck's  will  being  ckariy 
connected  with  the  premises  sought  to  be  re- 
covered, very  great  doubt  and  obscurity  hang 
over  the  whole  transaction.    It  was  only  a  lair 
presumption  that  the  conveyance  mnde  by  the 
trustees,  as  representing  the  parish,  to  Fofaler, 
was  not  a  breach  of  trust,  but  was  saade  in  ex- 
ercise of  their  powers,  and  after  having  ob> 
tained  the  sanction  and  authority  of  the  vesuy. 
It  appeared  in  evidence,  that  the  snrviving 
feoffees,  who  sold  the  lands  in  1677  for  1401.. 
and  the  person  to  whom  the  lands  were  coa> 
veyed,  had  full  notice  of  the  charitable  tmsi, 
and  though  the  sale  was  made  by  order  of  the 
vestry,  and  no  fraud  or  concealment  could  be 
imputed,  there  was  no  evidence  that  the  pfo> 
duce  of  the  wle  had  been  applied  to  the  pur- 
poses of  the  charity. 

The  Master  of  the  Rolls  said,  he  was  sorry 
to  disturb  a  possession  of  so  many  yesurs,  bat 
it  was  his  opinion  that  the  defendants  murt  re- 
store the  lands.  A  decree  must  be  naade  fur 
the  conveyance  of  the  lands  to  trustees,  upon 
the  trusts  of  the  charity,  but  without  costs.  He 
was  at  first  ineliued  to  direct,  that  Uie  sum  of 
140/.,  the  amount  of  the  purchase-menev, 
should  be  paid  back  by  the  parsUi  to  Christ  s 
Hospital!  but  it  appearing  that  the  annual 
rents  and  profits  of  the  estate  had  anottnted 
for  DC  any  years  to  40/.  a  year,  his  Honor  con* 
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mdered  cKal  die  defendants  were  nol  e&dtfed 
to  the  re-payment  of  that  sum. 

The  AUorney'Genernl  y.  Chriift  JloapUnl, 
at  Westminster,  Easter  Term,  1834. 


li(ng'i(  iSenc^  ^rsctUe  Caurt 

FOnai  0#  DECLABATION. — ^DATE   OF  WRIT.—- 

ISSUE. 

TAe  date  qfthe  writ  need  not  be  stated  at  the 
eomtnencement  of  the  declaration,  notwith* 
standing'  the  Pleading  Rules  of  HiL  Term, 

This  was  a  motion  to  set  aside  a  declaration 
or  insularity,  on  the  ground  of  the  date  of 
the  writ  being  omitted  at  its  commencement. 
The  form  at  the  end  of  the  Pleading  Rules  of 
H.  T.  4  W.  A,  was  referred  to,  in  which  the  date 
of  the  writ  appeared.  Now  the  issue  bein^ 
formed  from  the  pleadings  in  the  cause,  and  it 
stating  the  date  of  the  writ,  it  must  be  con- 
cluded that  in  the  declaration  itself,  the  date  of 
the  writ  ought  to  be  stated. 

Pattestm,  J„  thought  it  was  not  the  inten- 
tion of  the  Judges,  when  they  gave  that  form, 
to  make  any  alteration  pf  the  declaration.  In 
the  latter  part  of  the  issue  there  are  these 
words  in  parentheses: — '*  Copy  the  declaration 
from  these  words  to  th^  end,  and  the  plea  and 
subsequent  pleadings  to  the  joinder  of  issue." 
From  that  it  is  clear  no  alteration  was  intended 
in  the  form  of  the  declaration.  The  declara- 
tion therefore  is  sufficient. 

Rule  refused. — DuPree  v.Langridge,  T.  T. 
1834.    K.B.P.C. 


INTEBPLBADER    ACT. — SHBHIFV's    EBI4IEF. — 
DENTING  COLLUSION. 

The  sheriff  is  entitled  to  relief  under  the  In^ 
terplefAer  Act^  without  denying  eollusion 

This  was  a  sheriff's  rule,  obtained  under  the 
1  &  2  W.  4,  c.  58,  a.  6,  calling  on  the  execution 
creditor  and  a  person  claiming  the  goods  seized 
under  a  fi.  fa.,  to  appear  before  the  Court 
and  state  their  re^ective  claims,  in  order  to 
abide  such  order  as  the  Court  should  think 
proper  to  make. 

It  was  contended  on  behalf  of  the  claimant, 
that  the  sherifiT  was  not  entitled  to  relief  under 
the  act,  as  collusion  with  either  party  was  not 
denied  by  him  in  the  affidavit. 

Patteson,  J.,  was  of  opinion,  that  it  was  not 
necessary  for  the  sheriff  to  deny  collusion  in 
order  to  obtain  relief  under  the  statute,  but 
he  thought  the  affidavit  the  sheriff  had  made  was 
sufficient  to  entitle  him  to  relief. 

The  case  was  then  disposed  of,  on  terms 
agreed  on  between  the  parties. 

Dobbins y.  Green,  T,T.,  IS34.    K.B.P.C. 


OBANOB  OV   BAIL. — PBI80MBR.— <»&OBB  OF 

JUDGE. 

In  the  case  of  a  prisoner,  bail  mojf  be  changed 
without  a  judgn^s  order,  notunthsianmng 
5  Reg,  Gen.T.T.\H^.4. 

In  this  case  bail  was  opposed,  on  the  ground 
that  one  of  them  had  been  changed  without 
leave  of  the  Court  or  a  Judge,  contrary  to 
6  Reg.  Gen.  T.  T.,  1  W.  4. 

In  support  of  the  btidl,  it  was  contended  that 
that  rule  did  not  appl^  to  the  present  case,  it 
bdng  the  case  of  a  pnsoner. 

Patteson,  J.— The  case  of  a  prisoner  is  not 
within  that  rule.  Bail  may  be  changed  there 
without  leave. 

Bui  pa8sed.-*Bir<f  tf^iY,  T.T.,  1834.  K.  B. 
P.C. 


DESCRIPTION  OF  BAIL.— NUMBER  OF  flOl78B. 

LACHES. 

'The  objection  that  the  number  tfthe  house  in' 
the  street  in  which  a  bail  lives  is  not  insert^ 
ed  in  the  notice,  should  be  taken  when  the 
bail  comes  up  to  Justify, 

Bail  in  this  case  was  o[^K>sed,  on  thej^ouad 
that  the  number  of  the  house  in  which  the 
bail  lived  was  not  ^ven  in  the  notice,  accord- 
ing to  the  directions  of  2  Reg.  Gen.,  T.  T.,  1 
W.  4.  The  objection  was  not  taken  when  dio 
bail  came  up  originally,  but  tioM  was  allowed 
in  order  to  make  inquiries  with  respect  to 
thiw*  Accordingly  inquiries  were  made,  but 
no  affidavit  was  now  prbdoeed  that  the  person 
inquiring  had  been  unable  to  find  the  baiL  It 
was  contended  that  althoi^h  the  nbjecli«B  had 
not  been  taken  when  they  first  came  up  to  instil 
fy,  it  was  not  too  late  now  to  take  the  objection* 
as  the  omission  of  the  number  of  the  house 
was  contrary  to  the  express  directions  of  a  mlo 
of  Court. 

Patteson,  J.— The  rule  is  certainly  express, 
that  the  number,  if  any,  is  to  be  etated  m  the 
no^tice;  but  the  objection  should  have  lieen 
ti^en  when  they  first  came  up  for  the  purpose 
of  justifying,  as  it  appeared  on  the  £ace  of  Xh% 
notice.  The  objection  has  been  waived  bjr 
time  having  been  taken  to  inquire  with  respect 
to  them,  unless  an  affidavit  is  produced  thai 
they  cannot  be  found.  The  obiocc  of  obtain* 
ing  the  time  was  to  ascertain  mether  the  no^ 
tice  was  correct,  and  to  inquire  into  the  eii^ 
cumstances  of  the  bail. 

Bail  passed.— Fojli?r'«  Btdl,  T.  T.  1834. 
K.  B.  P.  C/. 


8TAT  OF  PR0CEEDING8.-«*N0TIC«  OF  BIOTIAN. 

In  the  King's  Bench  it  is  unnecessary  to 
give  notice  o/  a  motion  to  set  aside  procred- 
tngsfor  irregularity,  in  order  to  ofitain  a 
stay  ff  proceedings. 

This  was  a  motion  for  a  rule  to  shew  cause 
why  the  judgment  of  non  pros,,  and  the  no^ce 
of  taxation,  should  not  ne  set  aside,  on  the 
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gpround  of  the  judgment  haWnf(  been  siirned 
against  good  faith,  with  a  stay  of  proceeoings 
in  the  mean  time.  There  was  no  affidavit  of 
notice  of  this  motion  having  been  given. 

Patteson,  J.,  directed,  that  the  rule  nUi 
should  be  drawn  up,  with  a  stay  of  proceedings, 
although  no  notice  of  motion  had  been  given 
to  the  opposite  party. 

Rule  nm  kccox AmgVi.^Slralton  y,Resran, 
T.  T.  1834.    K.  B.  P.  C. 


INTERPLEADER    ACT. — aTAKE-HOLDBR. — 
COSTS. — CONSTABLE. 

The  Court  teill  not  grant  relitf  under  the 
Interpleader  Act^  where  an  action  is  onlp 
threatened  agrainst  a  itake-holder. 

If  a  Btake-hMer  dcte  with  good  faith,  he  is 
entitled  to  his  costs  of  applying  to  the 
Court  for  relief 

Tliis  was  an  application  to  the  Court,  under 
the  I  &  2  \V.  4,  c.  5^',  s.  1.  (the  Interpleader 
Act)  for  a  rule  to  shew  cause  whv  the  person 
claiming  certain  property  in  the  hands  of  the 
defendant,  and  in  which  he  had  no  interest, 
should  not  appear  before  the  Court,  and  state 
their  respective  claims,  and  abide  such  order 
as  the  Court  should  think  fit  to  make.  The 
facts,  it  appeared,  were  these.  The  defendant, 
who  was  a  constable  at  Portsmouth,  had  taken 
a  person,  named  David  Parker,  into  custody, 
on  a  charge  of  manslaughter.  When  he  vvas 
apprehenoed,  the  sum  of  15/.  and  a  watch  were 
taken  from  him,  which,  the  prisoner  said,  had 
been  bequeathed  to  him  by  the  deceased.  At 
the  trial,  however,  of  the  prisoner,  he  was  ac- 
quitted of  the  charge.  It  was  suggested  that 
the  prisoner  had  stolen  the  money  and  watch 
which  the  defendant  had  taken  from  him,  from 
the  deceased.  The  administrator  of  the  de- 
ceased (the  present  phuntiff)  accordingly  de« 
manded  both  money  and  watch  from  the  de- 
fendant. The  prisoner  also  demanded  them. 
The  present  action  of  assumpsit  was  then  com- 
menced against  him  for  the  money,  and  an 
action  of  trooer  Uireatened  for  the  watch.  The 
acquitted  prisoner  still  persisted  in  his  claim ; 
and  the  defendant,  therefore,  had  come  to  the 
Court,  in  order  to  obtun  the  protection  which 
the  act  afforded.  It  was  hoped,  as  an  action 
of  trover  was  threatened  for  the  watch,  that 
the  Court  would  also  make  the  determination 
of  the  claim  to  it  part  of  the  present  rule. 

Patteson,  J.,  was  of  opinion,  that  under 
the  first  section,  where  a  proceeding  is  only 
"  threatened''  ajfainst  the  stake-holder,  the 
Court  could  not  interfere.  He  granted  a  rule 
as  to  the  money,  for  the  recovery  of  which  the 
present  actioii  was  brought. 

Rule  nisi  granted. 

Cause  was  afterwards  shewn  against  this 
rule,  when  it  was  ordered,  that  David  Parker 
should  be  substituted  for  the  defendant  in  this 
action,  and  the  case  referred  to  the  Master  to 
decide  on  their  respective  claims,  and  the  de- 
fendant, on  bringing  the  money  into  Court^  to 
be  discharged  from  all  liability. 


Application  was  then  made  by  Che  dtfenS^ 
ant's  counsel  for  the  costs  of  this  application. 
The  defendant  had  no  interest  in  the  matter, 
and  had  acted  with  good  faith  in  the  afiair^ 
The  burthen  cast  on  him  as  constable  %fas 
sufficiently  onerous^  without  compelling  him 
to  be  at  the  expense  of  an  application  of  this 
description. 

Patteson,  J. — ^The  costs  which  have  been  in- 
curred by  the  defendant  in  this  case,  mutt  be 
paid  out  of  the  funds  which  he  holds,  and  the 
overplus  paid  into  Court.  The  ultimately  uo- 
successfuj  party  will  reimburse  the  other  chose 
costs. 

Rule  accordingly. — Parker,  administrator, 
v.  Linnett,  T.  T.  1834.    K.  B.  P.  C. 


ANSWERS  TO  QUERIES. 


ftxfB  flf  9r0prrts  nxCti  Covbtsantinf^ 

TBNANT  FOR  LIFS.— MaRTOAGS.      F.  240. 

The  general  rule  is,  *'when  a  tenant  for 
life  of  an  incumbered  estate  pays  off  Che  in- 
cumbrance, the  presumption  of  law  is,  that  he 
does  not  thereoy  intend  to  exonerate  the 
estate."  In  the  absence  of  anything,  there- 
fore, to  rebut  the  presumption,  he  is  regarded 
as  the  mere  sulistitute  of  the  former  incum^ 
brancer,  and  a  creditor  on  the  estate  to  the 
amount  of  the  money  advanced.  Tlie  latest 
authorities  are  Es  parte  Dighy,  Jac  235; 
Piti  V.  Pitt,  Turn.  180.  Without  B.,  the  re- 
mainder-man  can  rebut  the  above  presumption* 
he  has  no  greater  interest  than  before ;  it  bes 
upon  bim  to  do  this.  M. 


LBVTINO  FINB. — HEfRS.      P.  240. 

In  answer  to  D.  H.,  a  covenant  to  levy  a 
fine  is  a  real  covenant  tunning  with  the  LuhI, 
and  may  be  taken  advantage  of  by  the  heir, 
devisee,  or  assignee.  See  Kingdom  v.  NottU, 
1  M.  &  S.  355,  and  4  M.  &  S!  53;  Kings. 
Jones,  5  Taunt.  418,  and  4  M.  &  S.  188.  This 
being  a  continuing  covenant,  may  be  sotA  on 
from  time  to  time  until  performed.  Hie  fol- 
lowing is  the  best  illustration : — ^If  the  party 
had  covenanted  on  demand  to  levy  a  fine,  and 
in  default  of  compliance  to  pay  lO/.  a  month 
until  complied  \«ith,  Z>.  E.,  after  demand, 
would  be  entitled  to  as  much  of  this  I(V.  as 
accrued  before  his  death,  which  would  go  to 
his  executors ;  but  a  right  to  call  for  the  com- 
pletion would  then  go  to  his  heir  or  devisee^ 
according  to  circumstances.  M. 


LBA8B. — TRU8TBB.      P.  240. 

This  query  assumes  a  different  view  to  that 
I  had  first  taken  of  it;  viz.  whether  0.  can 
take  an  assignment  of  an  interest  which  no 
longer  exists.  I  conceive  that  B.  is  the  only 
party  who^  in  case  A,  had  renewed  his  Interest, 
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coiild  compel  him  to  ghre  him  a  leAse  equai  in 
time  to  tiie  unexpired  portion  of  his  term ; 
but  I  do  not  see  now  C.  coold  ever  compel 
him  to  take  a  fresh  lease ;  nor  would  there  be 
any  means  of  obtaining  the  benefit  of  the 
counterpart.  M. 

BBQUE8T. — STOCK  IN  TBADB.   P.  256. 

The  goods  spoken  of  by  "Demurrer" 
would  certunly,  if  bought  by  the  testator  in 
the  way  of  trade^  pas6  as  part  of  the  stock. 
The  foUowiog  case  1  consider  fuUy  proves  the 

?08ition :— :"  if  a  father  articles  to  i>ay  J,  S. 
000/.  to  build  a  house  on  lands  of  whicn  he  is 
seised  in  fee,  and  dies  before  the  houtfe  is 
built,  the  heir  may  compel  J,  S.  to  build  the 
house,  and  the  father's  executor  to  pay  for  it.'' 
f/oit  V.  Holi,  2  Vem.  322. 


IND0R8BMENV  ON  DEED. — STAMP  DUTY. 

P.  269. 

In  reply  to  your  correspondent  "A  Law- 
yer," I  beg  to  refer  him  to  the  case  of  fTinHer 
V.  Fearon,  4  Barn.  &  Cress.  663,  in  which  it 
was  held,  that  the  indorsement  on  a  det:d  of 
exchange,  containing  the  names  of  the  parties, 
the  date  of  the  deed,  &c.  /armed  no  pari  of 
the  deed  s  and  that  the  stamp  of  3/.  impressed 
on  it  was  therefore  sufficient.  In  the  case 
alluded  to  by  your  correspondent,  it  might  be 
contended  that  the  indorsement  did  control  the 
pperation  of  the  deed.  I  apprehend,  however, 
that  the  Courts  would  (it  the  question  was 
ever  brought  to  an  issue)  construe  the  Stamp 
Act  in  a  Ubend  sense,  and  hold,  that  a  stamp 
covering  the  quantity  of  words  on  the  face  of 
the  deed,  would  be  a  sufficient  stam^.  1 
ought  to  add,  that  the  paragraphs  relatmg  to 
the  progressive  duty  on  conveyances  and  ex- 
changes— Schedule,  Part  I.  55  O.  3.  c.  184 — 
are  identical,  viz.  "together  with  any  sche- 
dule, receipt,  or  other  matter  put  or  indorsed 
thereon  or  annexed  thereto,"  &c. 

S.  T.  B. 


his  wife,  daughter,  and  son-in-law  livinff-. 
The  son-in-law  becomes  bankrupt,  and  his 
assignees  sell  his  reversionary  interest  in  his 
wife's  legacy.  After  this  the  bankrupt's  wife 
dies,  and  then  he  dies;  and  latterly  uie. testa- 
tor's wife  is  dead,  and  the  200/.  is  claimed  by 
the  children  of  the  bankrupt, — ^they  contend-* 
ing  that  the  bankrupt  could  not  dispose  of  his 
wife's  chose  in  action.  It  should  be  observed, 
that  the  testator  directed,  in  case  his  daughter 
(the  bankrupt's  wife)  should  die  under  twenty-* 
one,  leaving  issue,  the  issue  should  take :  she 
however  attuned  that  age.  There  can  be  no 
doubt  that  the  husband,  on  his  wife's  death,  (put- 
ting the  bankruptcy  out  of  the  <^uestion,)  by  tak* 
ing  out  letters  of  administration,  might  have 
claimed  Uie  money  on  the  mother's  death. 
Had  the  wife  survived  the  bankrupt  (her  bus* 
band)  the  legacy  would  have  survived  to  her 
clearly.  It  may  be  a  question  whether  the 
husband  had  a  sufficient  interest  bdfore  hia 
wife's  death  to  vest  in  his  assignees  under  the 
bankruptcy,  and  whether,  on  his  wife's  death, 
he  ought  to  have  taken  out  letters  of  adminis- 
tration in  order  to  reduce  the  property  into 
possession,  so  far  as  circumstances  admitted' 
of  it.  B. 

ADYANCBifENT  OF  CHILDREN. 

^  A  daughter,  on  her  marriage,  received  from 
her  father  furniture,  plate,  and  silver  to  the 
value  of  1000/. ;  and  afterwards,  up  to  the  time 
of  her  father's  death,  was  in  the  nabit  of  re- 
ceiving as  presents  from  him  various  sums  of 
5i-  ano  10/.  each,  tojhe  amount,  of  about  lOQ^ 
per  annum.  A  son,  on  starting  in  his  profes- 
sion  as  solicitor,  received  also  as  a  present 
frem  his  fieither  100/.  worth  of  law  books.  The 
father  died  in  the  East  Indies,  leaving  per- 
sonal property,  in  this  country,  to  be  distri- 
buted. \Vhich,  if  any,  of  these  presents  was 
an  advaucement  within  the  statute,  or  are  they 
all?  /  ? 


QUERIES. 


%9Sb  df  V^ajpertp  otilr  Can&esxsicCns. 

ANNUITY. 

To  •/.  R.  I  give  and  bequeath  the  clear 
annuity  or  yearly  sum  of  10/.,  and  I  do  charge 
and  make  chargeable  my  messuages  or  dwel- 
ling houses  in  Scotch  Street  and  Tower 
Street,  with  the  same.  Is  this  an  annuity  for 
life?  A  Constant  Subscriber. 


wipe's  chose  in  action. 

J.  S,,  by  his  will,  directs  200/.  to  be  put  out 
at  interest  for  his  \rife's  use,  and  at  her  death, 


€smman  ftafn. 

medical  charges. 

j4,  B,,  who  is  in  no  way  connected  with  the 
medical  profession,  has  a  remedy  for  curing 
an  outward  disorder :  he  does  not  sell  his  nost- 
rum, but  applies  it  himself,  and  effects  the  cure. 
Can  he  recover  his  demand  for  such  cure,  or 
is  he  prevented  by  any  act  relating  to  the 
medical  profession  ? — and,  in  the  latter  case, 
is  he  infringing  the  j>rofe8sional  ri^t,  and 
liable  to  any  penalty  for  so  doing  ?  Suppose 
the  charge  was  acknowledged  in  writing,  or  to 
a  third  person,  would  that  make  any  difference  ? 
Perhaps  some  of  your  able  correspondents  will 
state  lully  the  law  on  the  subject.        O.  N. 


IBUOo  at  UttdnifSif. 

JUSTICE  OF  the  peace. 

Can  ft  solicitor  act  as  a  justice  of  the  peace 


the  prindpal  to  be  paid  to  his  daughter,  E.  I/»,  for  a  county  ? — and  if  so,  what  qualification 
the  wife  of  ■/.  T.  -,  and  at  his  death  he  leaves  must  he  possess,  and  under  what  statute  ?  L. 
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MdUar's  Letter  Bog. 


THE  EDITOR'S  LETTER  BOX. 


The  Phrst  Part  of  our  series  of  OomtneB- 
tariee,  on  the  Statutes  of  the  last  Session  of 
PttrUsment,  contains  an  Analysis  of  the  Poor 
Lai?  Amendment  Act  i  and  explains  the  consti- 
tation  and  powers  of  the  Central  Board — the 
General  Rules  and  Orders  for  the  manafifement 
of  the  Poor — the  formation  and  ffo?emment  of 
Unions  for  Workhouses,  the  Settlement  of  Pau- 
pers, and  Rating — the  mode  of  future  Relief  to 
the  Poor—- the  election  of  Guardians  and  Of- 
ficeni-*-ihe  regulation  of  Contracts  and  Emi- 
gration —  binding  Apprentices  —  the  alter-' 
ations  in  the  Law  of  Settlement  and  Bastardy 
*— the  practice  as  to  Removals  and  Appeals— 
IVosecutionSy  &c.  f  on  all  which  suojects  a 
summary  is  given  of  the  previous  Statutes  and 
Decisions  bearing  on  the  several  enactments 
now  in  force,  arranged  according  to  the  plan 
of  the  act ;  with  a  concise  account  of  its  va- 
rious objects,  abstracted  from  the  voluminous 
Report  of  the  Poor  Law  Commissioners.  The 
act  is  given  verbatim,  and  mth  the  Commen- 
tary occupies  87  pages,  royal  Svo,  closely 
printed,  price  d#. 

The  Second  and  Third  Parts  of  the  Com- 
mentaries  will  appear  in  the  course  of  Septem- 
ber and  October.  The  Second  Part  will  com- 
prise the  following  acts:  I.  Lancaster  Com- 
mon Pleas.  2.  Costs  of  Quare  Impedit.  3. 
Spring  Quarter  Sessions.  4.  The  Central 
Criminal   Court.       5.    Capital   Punishment. 

6.  Hanging  in  Chains.  ?•  Administration  of 
Justice  in  Boroughs. 

TheThird  Part  will  include,  1.  Courts  of  Equl- 
tyTrocess.  2.  StayofTitheSuit«.  3.  Escheat  & 
Forfeiture.  4  Apportionment  of  Rents.  5.  Se- 
curities in  Ireland.  6.  CommonFlelds  Exchange. 

7.  Stamp  Duties.  8  &  9.  Turnpike  Amendment 
and  Continuance  Acts.  10.  Friendly  Societies. 
11.  Trading  Associations.  Our  readers  wUl 
thus  be  in  possession  of  all  the  Statutes  effect- 
ing alterations  in  the  Law  during  the  present 
year,  in  a  collective  and  convenient  form, 
adapted  for  practical  use. 

An  analysis  of  this  and  the  other  Acts  effect- 
ing Alterations  in  the  Law,  will  be  ^ven  in  our 
weekly  numbers,  in  accordance  with  our  ge- 
neral plan,  and  to  accommodate  those  who  do 
not  require  the  statutes  at  large. 

The  Commentaries  form  a  separate  publi- 
cation, and  with  the  four  Quarterly  Digests  of 
the  Cases  reported  in  all  the  Courts,  make  a 
complete  volume  of  all  the  Statutes  and  Deci- 
sions for  the  year. 

A  correspondent  observes  that "  he  does  not 
find  we  have  published  the  t^vo  first  Reports 
of  the  Common  Law  Commissioners  —  our 
series  only  commencing  with  the  ^d  Report — 
except  that  in  vol.  5,  pp.  389,  47H,  and  489, 
reference  is  made  to  the  2d  Report,  in  consi- 
dering the  Law  Amendment  Blli."    We  have  I 


not  deemed  ourselves  warranted  in  igprintiBy 
entirely  the  Ist  and  2d  Reports,  as  a  larfre  part 
of  the  recommendations  they  contaanod  hate 
been  adopted  in  the  statutes  which  have 
passed.  We  have  taken  occasion,  in  the 
course  of  the  work,  to  give  such  eztracta  m 
appeared  useful,  and  shul  continue  to  do  so  on 
future  occasions  i  so  that  ultimately  our  read- 
ers will  possess  aH  that  can  be  available  for 
professional  use. 

We  hope,  in  the  next  Supplement,  to  find 
space  for  some  of  the  "  Long  Vacation  Read- 
ing," rewding  which  we  have  received  seve- 
ral friendly  hints. 

The  tale  which  was  commenced  in  tlM  1st 
volume  was  discontinued  from  no  lack  of  mat- 
ter or  inclination,  but  in  deference  to  a  host  of 
our  practiod  readers.  It  is  too  late  now  to 
resume  ''  the  thread  of  the  narrative;"  but  we 
have  another  plan  in  riew  to  accommodate  all 
parties ;  and  L.  M.  may  be  assured  that  car 
purpose  is  not  to  be  defeated  by  any  ima|^ 
able  difficulties.  "  We  must  overcome  obsti- 
nate resistance  by  obstinate  attacks." 

The  letter  of  **  A  Moderate  Reformer"  on 
the  Registration  Question,  has  been  recdved ; 
but  we  shall  defer  its  publication  until  he  has 
seen  the  further  communication  of  X.  V.  now 
in  the  printer's  hands :  after  which  he  will  pro> 
bably  make  some  addition  to  his  remarks. 

The  Points  of  Practice  stated  by  T.  B.  will 
probablv  appear  next  week. 

The  List  of  Persons  who  have  ^ven  notice 
of  their  intention  to  apply  nextflficbaelmBS 
Term  for  admission  as  Attorneys,  will  be  given 
in  our  next  Supplement. 

The  Letter  aadressed  to  the  Lord  Chancellor 
by  "  Mentor,"  is  not  admissible.  We  are  ready 
to  oppose  his  Lordship's  measures  when  ve 
deem  them  objectionable;  and  to  repel  the 
attacks  on  the  profession  in  which  he  nas  in- 
dulged {  but  have  no  intention  to  go  out  of  oor 
way  to  make  any  nersonal  remarks  without 
new  grounds  of  oaence,  and  none  snch  are 
shown  by  our  Correspondent. 

A  Correspondent  nas  objected  to  the  space 
we  have  afforded  to  the  case  of  Mr.  D.  W. 
Harvev.  The  subject,  however,  was  not  only 
a  public  one,  but  involved  some  important  pro- 
fessional considerations.  We  have  nowever  no 
intention  to  resume  it,  unless  some  new  mat- 
ter arises  which  may  justify  our  further  inter- 
ference. 

The  Letter  of  the  Author  of  a  "  Summary 
of  the  Stamp  Duties"  shall  be  inserted  in  onr 
next  number. 

We  shall  notice  the  letter  of  E.  S.»  as  soon 
BLA  we  have  an  opportunity  of  referring  to  the 
speech  in  question,  as  reported  in  the  Mirn^ 
of  Parliament. 

The  Queries  and  Answers  of  "  A  Constant 
Reader ;"  W.  W. ;  "  Legalis ;"  J.  P.  L. ;  S. 
C. ;  "  A  Subscriber ;"  R.  C.  s  and  •'  Patience," 
have  been  received. 


I 
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Quod  magis  ad  NO6 


Pertiaet,  et  nescire  malum  eit,  agiUmua. 
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DISSERTATIONS 
ON  CONVEYANCING. 

No.  XVII. 


01c  TBB  RIGHTS  OF  A  PCRCHASXR  WHXRB  A 
SUFPfCIRNT  TITLX  18  HOt  UADB  WITHIN 
THR  PROPKR  TIMR. 

Wb  shall  here  shortly  consider  the  rights  of  a 
purchaser  where  the  abstract  is  not  deUt ered 
wkbm  the  proper  time. 

Where  a  vendor,  before  conveyance  to  him, 
sells  by  anctioDy  and  engages  to  make  a  good 
nthle  by  a  certain  day,  which,  not  having  ob- 
tained a  conveyance,  he  cannot  do,  he  is  liable 
not  only  for  the  expenses  inearred  by  his 
vendee,  but  also  to  damages  incurred  by  the 
contract  not  being  carried  into  effect.* 

The  partieular  time  at  which  the  abatimct 
should  be  delivered  is  generally  mentioned  in 
the  oontract  for  sale,  and  the  abstract  should 
be  puRctnaHy  deMvered  al  the  appointed  time ; 
for  if  the  abstract  be  not  then  delivered  the 
purchaser  may  at  law  avoid  his  contract.^  And 
it  will  also  be  avoided  is  equity,  except  in  cases 
where  the  vendor  has  used  all  due  diligence, 
but  has  been  prevented  by  insuperable  difficul- 
ties from  folftlliBg  his  contract ;«  or  perhaps 
where  the  purchaser  has  neglected  to  take  the 


proper  steps  in  caDiug  for  the  abstract.^!  But 
it  is  now  settled  that  time  may  be  made  the 
essence  of  his  contract,  as  well  in  equity  as  at 
law ;«  and  Lord  Eidon  has  expressed  his  dis- 
approbation of  the  principle  which  allows  a 
vendor  to  deliver  the  abstract  behind  the  ap- 
pointed period.' 

It  is  the  duty  of  the  purchaser's  solkitor  to 
demand  the  delivery  of  the  abstract  on  of 
about  the  stipulated  time,  as  he  may  otherwise 
be  unable  to  enforce  a  specific  performance  of 
the  contract.^  If  the  abstract  be  not  delivered 
at  the  stipulated  time  and  the  purchaser  wishes 
to  rescind  the  contract,  he  should,  by  his  soli- 
citor, give  notice  to  that  effect  to  the  vendor, 
and  demand  the  repayment  of  his  depout 
moneyi  for  tf  he  allow  the  time  to  pass  by 
without  any  step  of  tliis  kind,  he  will  be  held 
to  have  waived  lus  right  to  take  advantage  of 
the  negligence  on  the  other  side.^  And  if  the 
abstract  is  delivered  after  the  stipulated  time, 
the  pttrefaaser's  sc^itor  should  only  receive  it 
without  prejudice  to  his  client's  right  to  take 
advantage  of  the  neglect.i 

In  actions  for  damages  for  not  fumishiiig 


•  Mopkim  V.  Gragf brook,  6  B.  &  C.  31. 

i»  Berrp  v.  Young^,  2  Esp.  N.  P.  C.  640,  n. ; 
Wild  V.  Fort,  4  Taunt.  .'334. 

c  tAoyd  V.  Collett,  4  Vcs.  689,  n. ;  Paine  v. 
Melier,  6  Ves.  349 ;  Radcliffe  v.  fFarrington, 
n  Ves.  326. 

NO.  CCZXVII. 


^  See  Guest  v.  Hon^fray,  5  Ves.  823. 

•  Hudson  V.  Bertram,  3  Madd.  440.  And 
see  Boehm  v.  fFood,  IJ.  &  W.  419;  fFelbp 
V.  Cottle,  Tom.  78. 

f  Lechmere  v.  Brasier,  2  J.  &  W.  289. 
K  See  Guest  v.  Hon^ray,  ubi  sup. 
^  Roper  V.  Coombes,  6  B.  &  C.  534 ;  Jonei 
V.  Price,  3  Anst.  924. 

*  Smith  V.  Burnam,  2  Anst.  627;  Seton  v. 
Slade,  7  Ves.  265.  And  see  Uoyd  v.  Collett, 
4  B.  C.  C.  469 ;  &  3  Stewart's  Convey.  37,  38. 
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a  sufficient  abstract  in  proper  time,  it  has  been 
usual  to  allege  that  the  contract  is  at  an  end  J 

Where  a  sufficient  title  is  not  made  within 
the  stipulated  time  a  question  has  frequently 
arisen,  on  the  death  of  the  purchaser,  whether 
his  executor  could  recover  damages  at  law  for 
the  neglect ;  and  if  so,  in  what  way  the  declara- 
tion should  be  framed.  In  the  case  of  King- 
don  V.  Nottle^  which  may  be  considered  the 
leading  case  on  the  subject,  Le  Blanc ,  J.  said, 
**  The  distinction  which  attends  real  and  per- 
sonal covenants,  with  respect  to  the  course  in 
which  they  go  to  the  representatives  of  the 
person  with  whom  the  covenants  are  made,  is 
a  clear  one :  real  covenants  run  with  the  land, 
and  either  go  to  the  assignee  of  the  land,  or 
descend  to  the  heir,  and  must  be  taken  ad- 
vantage of  by  him  alone ;  but  personal  cove- 
nants must  be  sued  for  by  the  executor." 

The  point  arose  in  a  very  recent  ca&e,^  and 
the  following  is  the  judgment  of  Chief  Justice 
Tindal  and  Mr.  Justice  Park : 

Tlndfjl,  C.  J. — "  The  Question  for  the  Court 
arises  on  a  demurrer  to  tne  four  special  counts 
of  the  declaration.    If  either  of  them  is  suf- 
ficient, the  plaintiff  is  entitled  to  our  judg- 
ment ;  and  we  think  the  second  is  free  from 
objection.    The  only  question  is,  whether  we 
can  see  on  the  face  of  the  record  a  personal 
contract ;  a  breach  of  it  in  the  lifetime  of  the 
intestate ;  and  a  loss  to  his  personal  property. 
If  those  three  circumstances  concur,  the  case 
falls  within  the  principle  oiKingdon  v.  NoUle, 
and  our  judgment  must  be  for  the  plaintiff. 
Now,  first,  we  have  an  agreement  between  the 
intestate  and  the  defendant,  by  which  the  intes- 
tate engi^ed  to  buv  of  the  defendant  a  mes- 
Huage  at  the  price  ot  1500/.,  and  paid  him  150/. 
as  a  deposit  in  part  of  the  purchase  money. 
That  purchase  vras  to  be  completed  by  a  cer- 
tain day ;  and  the  defendant  having  agreed  to 
furnish  an  abstract  in  sufficient  time  for  the 
completion  of  the  purchase  b^  that  day,  was 
requested  to  furnisn  it  and  failed.    The  de- 
fendant outlived  the  time  when  the  contract 
was  to  be  completed.     Stopping  here,  it  ap- 


ig  nere,  it  an- 
deposit  by  the 


pears  that  150/.  was  paid  as  a  ^ 
intestate ;  that  the  day  for  completing  the  pur- 
chase was  gone  by ;  and  that  an  abstract  was 
not  furnished  in  sufficient  time  for  the  intes- 
tate to  have  his  conveyance  by  that  day.  Sup- 
pose the  intestate  himself  had  at  tnat  time 
proceeded  for  the  breach  of  contract,  what 


objection  could  have  been  talten  to  an  actioll 
in  this  form  ?    It  has  been  argued  on  the  part 
of  the  defendant,  that  the  contract,  according 
to  this  record,  is  still  open  and  existing ;  and 
that,  though  the  intestate  had  recovered  da^ 
mages,  he  might  still  have  brought  a  second 
action,  or  have  proceeded  in  equity  to  enforce 
performance.    But,  after  bringing  an  action 
in  which  the  grievance  alleged  is  the  loss  sus- 
tained by  breach  of  the  contract,  I  think  it 
would  be  impossible  to  bring  a  second  action, 
or  to  resort  to  any  other  means  to  enforce  the 
contract,  inasmuch  as  the  first  action  is  to  be 
deemed  an  election  as  to  the  remedy  sougtic. 
This,  however,  is  an  action  not  by  the  intes- 
tate, but  by  his  administrator ;  and  we  hare 
still  to  see  whether  there  has  been  any  injury 
to  the  intestate's  personal  property.    It  is  con- 
ceded that  the  allegation  of  sucn  damage  aa 
the  plaintiff  is  not  entitled  to  claim,  as  for  loss 
of  contingent  advantages,  will  not  vitiate  the 
count  except  on  special  demurrer,  and  may 
be  struck  out  before  the  damages  are  assesaeo. 
But  the  count  goes  on,  that  the  intestate  was 
'  necessarily  put  to  great  expenses,  amounting 
in  the  whole  to  a  large  sum  of  money,  to  wit, 
the  sum  of  100/.,  in  endeavouring  to  procure 
the  said  title  as  aforesaid,  and  lost  all  the  gains 
and  profits  which  he  might  and  would  other- 
wise have  made  and  acquired  from  using  and 
employing  the  said  sura  of  money  so  paid  by 
him  to  the  defendant,  and  other  monies  pro- 
vided and  kept  by  him  the  said  D.  Orme  f(»- 
the  completion  of  the  said  purchase.*    That  it 
an  injury  to  the  personal  property  of  the  intes- 
tate, which  brings  the  second  count  within  the 
principle  of  Kingdon  v.  Nottle.    It  is  a  cir- 
cumstance not  without  weight,  that,  if  the 
plaintiff  cannot  recover,  there  is  no  one  who 
could  sue  the  defendant.    It  is  clear  the  heir 
could  not.     We  think,  therefore,  the  plaintiff 
is  entitled  to  our  judgment." 

Parky  J. — **  This  is  a  most  discreditable  de- 
fence. Ever  since  the  case  of  Lucy  y.  Leving" 
ton,  1  Ventr.  175,  the  decisions  have  been  uni- 
form on  this  subject ;  and  in  Kingdon  y.  Not* 
tie,  the  distinction  is  taken  which  govema  all 
such  cases  as  the  present.   And  King  y.  Jones, 

1  Marsh.  10? ;  4  M.  &  S.  188 ;  shews  what  was 
the  opinion  of  the  Judges  in  such  a  case,  for 
Heath,  «^.  decided  the  case  on  the  ground  that 
no  damage  was  sustained  in  the  lifetime  of  the 
ancestor;  in  which  respect  he  distinguished  it 
from  Lucy  v.  Levington.    Knights  y.  Queries, 

2  B.  &  B.  102,  has  not  the  least  bearing  against 
our  decision  on  the  present  occasion.  On  all 
these  authorities  I  thmk  the  point  is  divested 
of  doubt ;  and  1  cannot  get  over  the  last  words 
of  Lucy  v.  Levington,  *  That  though  the  cove- 
nant was  made  only  to  J.  S.,  his  heirs  and 
assigns,  and  it  were  an  estate  of  inheritance, 
yet  the  breach  being  in  the  testator's  lifetime, 
the  executor  had  well  brought  the  action  for 
the  damages.' " 


i  Richards  v.  Barton,  1  Esp.  268. 

k  M.  &  S.  355. 

1  Orme  v.  Broughton,  10  Bing.  353. 
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THS  POOR  LAWS  AMBKDBffBKT  ACT, 

4  &  5  W.  4,  c.  76.  ^ 
[Concluded from  p,  392.] 

PARISH  APPRBNTICBS. 

61.  Parish  Apprentices. — From  the  period 
at  which  any  rule,  order  or  regulation  of  the 
Commifisionen  shall  come  into  operation  for 
the  binding  of  poor  children  apprentices,  in 
addition  to  such  assent  or  conaent,  order  or 
eCllowance  of  justices,  as  are  now  required  by 
law,  such  justices  or  any  one  justice  are  and 
is  hereby  authorised  and  required  to  examine 
and  ascertain  whether  the  rules,  orders  or 
regulations  of  the  Commissioners  then  in 
force  for  the  binding  of  poor  children  appren- 
tices have  been  complied  with,  and  to  certify 
the  same  at  the  foot  of  every  such  contract  or 
indenture,  and  of  the  counterpart  thereof,  in 
such  form  and  manner  as  the  said  Commis- 
sioners by  such  rules,  orders  or  regulations 
may  direct,  and  until  so  certified,  no  such 
contract  or  indenture  of  apprenticeship  shall 
be  valid :  Provided  nevertheless,  that  nothing 
in  this  act,  or  in  any  rule,  order  or  regulation 
of  the  Commissioners,  shall  affect  the  juris- 
diction of  any  justices  of  the  peace  over  any 
master  or  apprentice  during  the  period  of 
such  apprenticeship. 

BHIGRATION. 

62.  Raisiag^  Ejppenses  qf  E migration. ^^Th^ 
rate-payers  m  any  parish,  ana  such  of  the 
owners  of  property  as  are  entitled  to  vote, 
assembled  at  a  meeting  to  be  duly  convened, 
may  direct  that  such  sum,  not  exceeding  half 
the  average  yearly  rate  for  the  three  preceding 
years,  sludi  be  raised  or  borrowed  as  a  fund,  or 
in  aid  of  any  fund  for  defraying  the  expenses 
of  the  emigration  of  poor  persons  having  set- 
tlements in  such  parish,  ana  willing  to  emigrate, 
to  be  paid  out  or  the  rates  raised  for  the  relief 
of  the  poor,  and  to  be  applied  under  such  rules 
as  the  Commissioners  shall  direct. 

But  no  such  direction  for  ndsing  money  shall 
have  any  force  unless  con6rmed  by  the  Com- 
missioners, and  the  time  to  be  limited  for  the 
repayment  of  any  sum  so  charged  on  such 
rates  shall  not  exceed  five  years. 

And  provided,  that  all  sums  so  rsdsed  for 
the  purposes  of  emigration,  or  such  proportion 
thereof  as  the  Commissioners  shall  direct,  shall 
be  recoverable  against  any  such  person,  being 
above  the  age  of  twenty-one  years,  who  or 
whose  family,  or  any  part  thereof,  having  con- 
sented to  emigrate,  shall  refuse  to  emigrate 
after  such  expenses  shall  have  been  so  in- 
curred, or  having  emigrated  shall  return,  in 
such  manner  as  is  provided  with  respect  to 
relief  given  by  way  of  loan  to  any  person,  his 
ivife  or  family. 

63.  Where  it  shall  be  lawful,  under  the  pro- 


visions of  any  of  the  recited  acts,  or  of  any 
local  act,  or  of  this  act,  to  raise  or  borrow  any 
sum  for  purchasing,  building,  altering  or  en- 
larging any  workhouse,  &c.  or  for  defraying 
the  expenses  of  the  emigration  of  poor  per- 
sons, the  overseers  or  guardians,  with  the  con- 
sent of  the  Commissioners,  may  apply  for  an 
advance  of  any  sum  necessary  for  any  such 
purposes  to  the  Commissioners  appointed  un- 
der the  57  Geo.  3,  c.  34,  intituled,  "  An  Act 
to  authorise  the  Issue  of  Exchequer  Bills,  and 
the  Advance  of  Money  out  of  the  Consolidated 
Fund,  to  a  limited  Amount,  for  the  carrying 
on  of  Public  Works  and  Fisheries  in  the  United 
Kingdom,  and  employment  of  the  Poor  in 
Great  Britain,  in  manner  therein  mentioned," 
and  of  any  act  passed  for  amending  or  continu- 
ing the  same ;  and  the  Exchequer  Bill  Loan 
Commissioners  are  empowered  to  make  such 
advances  upon  any  such  application  upon  the 
security  of  the  rates  for  the  relief  of  the  poor 
in  such  parish  or  union,  and  without  requiring 
any  further  or  other  security  than  a  charge  on 
such  rates. 

8BTTLE&IENT. 

64.  Hiring  and  Service,  Residnwe,  and 
serving-  Office. — After  the  passing  of  this  act 
no  settlement  shall  be  acquired  by  hiring  and 
service,  or  by  residence  under  the  same,  or  by 
serving  an  office. 

65.  Incompleie  SeUlemeni. — No  person  un- 
der  any  contract  of  hiring  and  service  not  com- 
pleted at  the  time  of  the  passing  of  this  act, 
shall  acquire  any  settlement  by  reason  of  such 
hiring  and  service,  or  of  any  residence  under 
the  same. 

^Q.  Occupying  Tenement, — From  the  pass- 
ing of  this  act  no  settlement  shall  be  acquired 
or  completed  by  occupying  a  tenement,  unless 
the  person  occupying  the  same  shall  have  been 
assessed  to  the  poor  rate,  and  shall  have  paid 
the  same  in  respect  of  such  tenement  for  one 
year. 

67.  Sea  Service.— f^o  settlement  shall  be 
acquired  by  being  apprenticed  in  the  sea  ser- 
vice, or  to  a  householder  exercising  the  trade 
of  the  seas  as  a  fisherman  or  othenvise,  nor  by 
any  person  now  being  such  an  apprentice. 

68.  Distance  o/ Residence. — ^fo  person  shall 
be  deemed  to  retain  any  settlement  gained  by 
virtue  of  any  possession  of  any  estate  or  in- 
terest in  any  parish  for  any  longer  or  further 
time  than  sucn  person  shall  inhabit  within  ten 
miles  thereof. 


The  means  of  acquiring  a  settlement 
which  are  not  repealed  by  these  enactments 
are — 1.  Birth;  2.  Parentage;  3.  Appren- 
ticeship; 4.  Marriage;  6.  Occupying  a 
tenement  and  paying  one  year's  rate; 
6.  By  possessing  an  estate  and  residence 
within  ten  miles. 


BASTARD  r. 


69.  Repeal  of  Liability  of  Parents.— ^o  much 
of  any  act  of  parliament  as  enables  any  single 
woman  to  charge  any  person  with  having  gotten 
her  with  any  child  of  which  she  shall  then  be 
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regnant^  or  as  renders  any  person  so  charged 
iable  to  be  apprehended  or  committed^  or  re- 
quired to  give  security. 

Or  as  enables  the  mother  of  any  bastard  child 
to  charge  or  affiliate  any  such  child  on  any 
person  as  the  reputed  or  putative  father,  or  as 
enables  any  overseer  or  guardian  to  charge 
any  person  as  such  father,  and  to  require  him 
to  contribute  to  the  expenses  attending  the 
birth,  sustentution,  or  maintenance  of  any  such 
child,  or  to  be  imprisoned  or  otherwise  punish- 
ed for  not  contributing  thereto, 

Or  as  in  any  way  renders  such  reputed  or 
putative  father  liable  to  punishment  or  contri- 
Dution  as  such,  or  as  enables  churchwardens 
and  overseers,  by  the  order  of  any  two  justices 
of  the  peace,  confirmed  by  the  sessions,  to  seize 
and  dispose  of  the  goods  and  chattels,  or  to 
receive  the  annual  rents  or  profits  of  the  lands 
of  any  putative  father  of  bastard  children. 

And  so  much  of  any  such  acts  as  renders  an 
unmarried  woman  with  child  liable  as  such  to 
be  summoned,  examined,  or  removed,  or  as 
renders  the  mother  of  any  bastard  liable  as 
such  to  be  imprisoned  or  otherwise  punished. 

Shall,  so  far  as  respects  any  child  which 
shall  be  likely  to  be  bom  or  shall  be  born  a 
bastard  after  the  passing  of  this  aot,  or  the  mo- 
ther or  putative  father  of  such  child^  be  repealed. 

70.  Securitei  rendered  void. — Securitiesgiven 
or  recognizances  entered  into  by  neraons  or 
their  sureties  before  the  passing  of  tnis  act,  to 
indemnify  any  parish  as  to  any  child  likely  to 
be  born  a  bastard,  whereof  any  single  woman 
shall  be  pregnant  at  the  time  of  Uie  passing  of 
this  act,  or  to  abide  and  perform  sucn  order  a» 
might  have  been  made  touching  such  child 
pursuant  to  the  18th  Eliz.  are  declared  void. 

Persons  in  custody  upon  the  commitment  oi 
any  justice  for  not  havmg  given  such  security 
or  entered  into  such  recognizance,  shall  be 
discharged. 

71.  Maintenance  by  the  Mother. — Every 
child  which  shall  be  bom  a  bastard  after  the 
passing  of  this  act,  shall  follow  the  settlement 
of  the  mother,  until  such  child  shall  attain  the 
age  of  sixteen,  or  shall  acquire  a  settlement  in 
its  own  right,  and  such  mother,  so  long  as  she 
shall  be  unmarried^  or  a  widow,  shall  be  bound 
to  maintain  such  child  at  a  part  of  her  family, 
until  such  child  shall  attain  the  a^e  of  sixteen,* 
and  all  relief  granted  to  such  cbdd,  while  un- 
der the  age  of  sixteen,  shall  be  considered  as 
granted  to  such  mother :  provided  that  such 
liability  of  such  mother  shall  cease  on  the  mar- 
riage of  such  child,  if  a  female. 

72.  Conditional  Maintenance  by  the  Father. — 
When  any  child  shall  hereafter  be  bom  a  has* 
tard,  and  shall  by  reason  of  the  inability  of  the 
mother  to  proride  for  its  maintenance,  become 
chargeable  to  any  parish,  the  overseers  or  guar- 
dians may,  after  diligent  inquiry  as  to  the  rather 
of  such  child,  apply  to  the  next  generaJ  quarter 
sessions  after  such  child  shall  become  cnarge- 
able,  for  an  order  upon  the  person  whom  they 
shall  charge  with  being  the  putative  father  of 
such  child  to  reimburse  such  parish  or  union 
for  its  maintenance. 

The  Court  shall  proceed  to  hear  evidence 


thereon,  and  if  it  shall  be  satisfied,  after  lieBt^ 
ing  both  parties,  that  the  person  so  charged  is 
really  ana  in  truth  the  father  of  such  chOd,  it 
shall  make  such  order  in  that  respect  aa  ahall 
appear  to  be  lust. 

But  no  such  order  shall  be  made,  unless  the 
evidence  of  the  mother  of  such  bastard  child 
shall  be  corroborated  in  some  material  parti- 
cular by  other  testimony  to  the  satisfaction  of 
such  Court ;  and  such  order  shall  in  no  case 
exceed  the  actual  expense  incurred  for  the 
maintenance  of  such  bastard  child,  and  shall 
continue  in  force  only  until  such  child  shall 
attain  the  age  of  seven  years ;  and  no  part  of 
the  monies  paid  by  such  putative  father  shall  be 
paid  to  the  mother  of  such  bastard  child*  nor 
m  any  way  be  applied  to  the  maintenance  and 
support  of  such  mother. 

/3.  Notice  0/ application  arainzt  the  F^itker. 
— No  such  application  shall  be  heard  at  such 
sessions,  unless  fourteen  days'  notice  shall  hare 
been  given  under  the  hands  of  such  oversell 
or  guardians  to  the  person  intended  to  be 
charged  with  being  the  father  of  such  child  of 
such  intended  application ;  and  in  case  there 
shall  not,  previously  to  such  sessions,  have  been 
sufficient  time  to  give  such  notice,  tiie  hearing* 
of  such  application  shall  be  deferred  to  the 
next  ensuing  general  quarter  sessions. 

Prorided  that  whenever  such  application 
shall  be  heard,  the  costs  of  the  maintenance  of 
such  bastard  child  shall,  in  case  the  Court  shall 
think  fit,  be  csdculated  from  the  birth  of  such 
bastard  child,  if  such  birth  shall  have  taken 
place  within  six  calendar  months  previona  to 
such  application  being  heard  ;  but  il  such  birth 
shall  have  taken  place  more  than  six  calendar 
months,  then  from  the  day  of  the  commence- 
ment of  six  calendar  montns  next  preceding. 

If  the  Court  shall  not  think  fit  to  make  any 
order,  the  full  costs  and  charges  incurred  by  the 
person  so  intended  to  be  charged  in  resisting 
such  application  shall  be  paid  by  such  overseeri 
or  guardians. 

74.  On  default  of  appearance  of  the  person 
so  intended  to  be  charged,  or  his  attorney,  at 
the  time  when  such  application  shall  come  on 
to  be  heard,  the  court  shall  nevertheless  pro- 
ceed to  hear  the  same,  unless  such  overseers 
or  guardians  shall  produce  an  agreement  on- 
der  the  hand  of  such  person  to  fu>ide  by  such 
order  as  such  court  shall  make,  without  die 
hearing  of  evidence :  Provided  that  such  court 
may,  notwithstanding  such  agreement,  require 
that  evidence  shall  be  given  in  support  of  audi 
application. 

76.  Recognizance  for  jlppearance, — One 
justice  of  the  peace,  at  the  request  of  snch 
overseers  or  guardians,  may  summon  die  per- 
son so  intended  to  be  charged  with  being  the 
father  of  such  bastard  child,  to  appear  before 
him  ;  and  if  such  justice  shall  be  satisfied  diat 
such  person  has  any  intention  to  abscond  or 
keep  out  of  the  way,  in  order  to  avoid  the  con- 
sequences of  such  application,  such  justice 
may  require  such  person  to  enter  into  a  recog- 
nizance to  appear  and  answer  thereto  $  and  m 
case  such  person  shall  refuse  or  neglect  to  en- 
ter into  such  recognizance,  may  commit  snch 
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person  to  the  gaol  or  house  of  correction  of  the 
county,  riding  or  division,  until  he  shall  enter 
into  such  recognizance,  or  until  such  applica- 
tion shall  be  heard. 

76.  Recovery  of  ArrentB, — If  at  any  time 
after  the  expiration  of  one  calendar  month 
after  an  order  shall  have  been  made,  the  pay- 
ments are  in  arrear,  any  justice  may  cause 
such  putative  father  to  be  brought  berore  two 
justices  of  the  peace ;  and  in  case  such  puta- 
tive father  shall  refuse  or  neglect  to  make  pay- 
ment of  such  sum  of  money  as  shall  appear  to 
such  justices  to  be  due  from  him  unaer  such 
order,  together  with  the  costs  of  apprehension, 
such  or  any  two  justices  may  proceed  to  re- 
cover such  sum  and  costs  by  distress  and  sale 
of  the  goods  and  chattels  of  such  putative 
father,  or  bj  attaching  the  wages  of  such  puta- 
tive fieither  tor  the  recovery  of  such  sum  and 
costs,  in  the  same  manner  as  wages  may  be 
attached  under  the  provisions  of  this  act. 

77.  OfficefM  not  to/iirnhh  Goods. — No  per- 
son hereafter  to  be  appointed  in  any  parish  or 
union  to  anv  office  concerned  in  the  adminis- 
tration of  the  laws  for  the  relief  of  the  poor, 
nor  any  person  who  after  the  25th  March  1835, 
shall  nil  any  such  office,  to  furnish  or  supply 
for  his  own  profit,  or  on  his  own  account,  any 
goods,  materials  or  provisions  ordered  to  be 
given  in  parochial  relief,  or  to  furnish  or  sup- 
ply any  goods,  materials  or  provisions  for  or  in 
respect  of  the  money  ordered  to  be  given  in 
parochial  relief  to  any  person  in  such  parish 
or  union ;  and  every  person  holding  such  of- 
fice, shall,  on  conviction  before  any  two  jus- 
tices of  the  peace,  be  subject  to  a  penalty  of 
5/.  for  such  offence ;  one  half  of  which  penalty 
shall  be  paid  to  the  informer,  and  the  other 
half  in  aid  of  the  poor  rate  of  such  parish  or 
union. 

78.  Recovery  o/Sums/yom  Rehtwes  of  Poor, 
—-All  sums  of  money  which  shall  be  assessed 
by  any  justices  of  the  peace  on  the  father, 
grandrather,  mother,  grandmother,  child  or 
children  of  any  poor  person,  for  the  relief  or 
maintenance  of  such  poor  person,  under  43 
Eliz.  c.  2,  s.  7>  or  of  any  act  to  amend  the  same, 
or  of  this  act,  and  all  penalties  and  forfeitures  to 
which  any  person  shall  be  liable  for  any  de- 
fault, shall  DC  recoverable  in  like  manner  as 
penalties  and  forfeitures  under  the  provisions 
of  this  act. 

REMOTALa  AND  APPEALS. 

79.  Notice  before  Removal, — After  Ist  Nov. 
1834,  no  poor  person  shall  be  removed  under 
any  order  of  removal  from  any  parish  or  work- 
house by  reason  of  his  being  chargeable  there- 
in,  until  twenty-one  days  after  a  notice  in  wri- 
ting of  his  being  so  chargeable  or  relieved,  ac- 
companied by  a  copy  of  the  order  of  removal, 
and  a  copy  of  the  examination  upon  which 
such  order  was  made -shall  have  been  sent,  by 
post  or  otherwise,  by  the  overseers  or  guar- 
dians, to  the  overseers  of  the  parish  to  whom 
such  order  shall  be  directed.  If  such  overseers 
or  guardians  as  last  aforesaid  shall  agree  to 
submit  to  such  order,  such  poor  person,  ac- 
cording to  the  tenor  of  sucn  order,  may  be 


removed,  although  the  period  of  twenty-one 
days  may  not  have  elapsed. 

rrovioed,  that  if  notice  of  appeal  against 
such  order  of  removal  shall  be  received  by  the 
overseers  or  guardians  of  the  parish  from 
which  such  poor  person  is  directed  in  such 
order  to  be  removed  within  the  period  of 
twenty-one  days,  it  shall  not  be  lamul  to  re- 
move such  poor  person  until  after  the  time  for 
prosecuting  such  appeal  shaU  have  expired,  or 
in  case  such  appeal  shall  be  duly  prosecuted, 
until  after  tiie  nnal  determination  of  such  ap« 
peal. 

80.  Esaminathn  of  Pauper, — ^The  overseers 
or  guardians  of  the  parish  giving  such  notice 
of  appeal,  or  their  attorney,  or  any  other  per« 
son  authorized  by  them,  snail,  until  such  ap- 
peal shall  have  been  decided,  have  free  access 
to  such  poor  person,  for  the  purpose  of  exam- 
ining him  touchiug  his  settlement. 

In  case  it  shall  be  necessary  that  he  should 
be  taken  out  of  the  removing  parish,  such 
overseers  or  guardians  shall  be  permitted  to 
remove  him  therefrom :  Provided  that  the  ex- 

Sense  of  such  removal,  and  of  his  maintenance 
oring  the  same,  shall  be  defrayed  by  the  ap- 
pellant parish.  - 

81.  Notice  1^  (hounds  of  Appeal. — After  1st 
Nov.  1834,  the  overseers  or  guardians  of  the 
parish  appealing  against  such  order,  shall, 
with  such  notice,  or  fourteen  days  at  least  be- 
fore the  first  day  of  the  sessions  at  which  such 
appeal  is  intended  to  be  tried,  send  or  deliver 
to  the  overseers  of  the  respondent  parish  a 
statement  in  writing  of  the  grounds  of  appeal. 
And  the  respondent  or  appeuant  parish,  on  the 
hearing  of  any  appeal^  shall  not  give  evidence 
of  any  other  grounds  of  removal,  or  of  appeal 
against  any  order  of  removal,  than  those  set 
forth  in  such  respective  order,  examination  or 
statement  as  aforesaid. 

82.  Costx. — ^The  Court  may  direct  the  parish 
against  which  the  appeal  shall  be  decided,  to 
pay  to  the  other  such  costs  and  charges  as  may 
appear  just  and  reasonable,  and  shall  certify 
the  amount.  If  the  overseers  liable  to  pay  the 
same  shall  upon  demand,  and  upon  the  pro- 
duction of  such  certificate,  refuse  or  neglect 
to  pay  the  same,  the  amount  may  be  recovered 
from  such  overseer  in  the  same  manner  as  any 
penalties  or  forfeitures  are  by  this  act  recover- 
able. 

83.  If  either  of  the  parties  shall  have  includ- 
ed in  the  order  or  statement  sent  as  herein- 
before directed,  any  grounds  of  removal  or  of 
appeal  which  shall  in  the  opinion  of  the  jus- 
tices determining  the  appeal  be  frivolous  and 
vexatious,  such  party  shall  be  liable  to  pay  the 
whole  or  any  part  of  the  costs  incurred  bv  the 
other  pai'ty  in  disputing  any  such  grounds. 

84.  The  parish  to  which  any  poor  person 
whose  settlement  shall  be  in  question  at  the 
time  of  granting  relief  shall  be  admitted  or 
finally  adjudged  to  belong,  shall  be  chargeable 
with  the  cost  and  expense  of  the  relief  and 
maintenance  of  such  poor  person,  and  such 
cost  and  expense  may  be  recovered  in  the 
same  manner  as  any  penalties  or  forfeitures  are 
by  this  act  recoverable:    Provided  that  such 
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parish,  if  not  the  parish  granting  such  relief, 
shall  pay  to  the.  parish  by  which  such  relief 
shall  be  granted  the  cost  and  expense  of  such 
relief  and  msdntenance  from  such  time  only  as 
notice  of  such  poor  person  having  become 
chargeable  shall  have  been  sent  by  such  reliev- 
ing parish  to  the  parish  to  which  such  poor 
person  shall  be  so  admitted  or  finally  adjudged 
to  belong.  But  no  charges  or  expenses  of  re- 
lief or  maintenance  shall  be  recoverable  under 
a  suspended  order  of  removal  unless  notice  of 
such  order  of  removal,  with  a  copy  of  the 
same,  and  of  the  examination  upon  which  such 
order  was  made,  shall  have  been  given  mthin 
ten  days  of  such  order  being  made  to  the  over- 
seers of  the  poor  of  the  parish  to  whom  such 
order  is  directed. 

HISCELLANBOUS  MATTERS. 

The  act  next  provides  for  various  matters 
which  do  not  come  within  any  of  the  gene- 
ral divisions  of  the  subject.  These  consist 
in  the  power  of  compelling  an  account  of 
trust  or  charity  estates  in  which  the  parish 
may  be  interested;  *  the  exemption  from 
stamp  duty  of  all  papers  and  documents  in 
matters  relating  to  this  act ;  the  postage  of 
letters,  and  serving  summonses. 

85.  Accounts  of  Trust  and  Charity  Estates. — 
The  Commissioners  are  empowered  to  require 
from  all  persons  in  whom  any  freehold,  copy- 
hold or  leasehold  estate,  or  any  other  pro- 

gerty  or  funds  belonging  to  any  parish,  and 
eld  in  trust  for  or  applicable  to  the  relief  of 
the  poor,  or  which  may  be  applied  in  diminu- 
tion of  the  poor  rate  of  such  parish,  shall  be 
vested,  or  who  shall  be  in  the  receipt  of  the 
rents,  profits  or  income  of  any  such  estate, 
property,  or  funds,  a  true  and  detailed  account 
in  writing  of  the  place  where  such  estate  may 
be  situate,  or  in  what  mode  or  what  security 
such  other  property  or  funds  may  be  investea, 
with  such  detads  of  the  rents,  profits  and  in- 
come thereof,  and  of  the  appropriation  of  the 
same,  and  of  all  such  other  particulars  relat- 
ing thereto,  as  the  Commissioners  may  direct ; 
and  such  statement,  or  a  true  copy  shall,  under 
the  regulations  of  the  Commissioners,  be 
open  for  the  inspection  of  the  owners  of  pro- 
perty and  rate-payers  in  such  parish :  Provided, 
that  nothing  hereinbefore  contained  shall  apply 
to  any  funds  raised  by  the  voluntary  contribu- 
tions of  the  inhabitants  of  any  parish. 

86.  Exemptions  from  Stamp  Duty, — ^No  ad- 
vertisement inserted  under  the  direction  of  the 
Commissioners  in  the  London  Gazette  or  any 
newspaper,  for  the  purpose  of  carrying  into 
effect  any  provisions  of  this  act,  nor  any  mort- 
gage, bond,  instrument,  or  any  assignment 
thereof,  given  by  wav  of  secunty,  in  pursu- 
ance  of  the  rules  of  the  Commissioners,  nor 
any  contract  or  agreement,  or  appointment  of 
any  officer,  made  in  pursuance  of  such  rules. 


,  o  T^i?  PO^^'<?r  is  similar  to  one  contained  in 
1&2\^   4,  c.CO,  s.^y.    SeeaL.0. 108, 


nor  any  other  instrument  made  in  ptmnancc  fA 
this  act,  nor  the  appointment  of  any  paid  ofEcer 
engaged  in  the  administration  of  the  laws  for 
the  relief  of  the  poor,  or  in  the  management 
or  collection  of  the  poor  rate,  shall  be  charged 
with  any  stamp  duty. 

By  the  22  Geo.  3,  c.  83,  the  visitor  and 
guardian  of  the  poor  are  authorised  to  bar- 
row money  at  interest,  for  the  puipoaes 
mentioned  in  that  act,  and  to  secure  such 
money  by  a  charge  upon  the  poor's  lates, 
in  sums  not  exceeding  50/.  each,  and  which 
security  is  allowed  to  be  assigned  by  in- 
dorsement ;  and  doubts  having  arisen  touch- 
ing the  liability  of  such  securities,  and  the 
assignments  or  transfers  thereof,  to  stamp 
duty,  to  remove  the  same,  it  is  enacted  as 
follows : 

87*  That  no  bond  or  other  security  entered 
into  in  pursuance  of  the  recited  act,  nor  any 
assignment  or  transfer  thereof,  shall  be  subject 
to  any  stamp  duty. 

88.  Postage  of  Letters.^^T\i^  Commission- 
ers may  receive  and  send  by  the  General  Post, 
from  and  to  places  within  the  United  Kine^ 
dom,  all  letters  and  packets  relating  solely 
and  exclusively  to  the  execution  of  this  act, 
free  from  the  duty  of  postage,  provided  that 
such  letters  and  packets  be  directed  to  the 
"  Poor  Law  Commissioners,"  at  their  office  in 
London,  and  that  all  such  letters  and  packets 
as  shall  be  sent  by  the  Commissioners  shall 
be  in  covers,  with  the  words  "  Office  of  Poor 
Law  Commissioners,  pursuant  to  act  of  PaF» 
liament  passed  in  the  fifth  year  of  the  rei|rn  of 
his  Majesty  King  William  the  Fourth,"  prmted 
on  the  same,  and  be  signed  on  the  outside 
thereof,  under  such  words,  with  the  name  of 
such  person  as  the  Commissioners,  with  the 
consent  of  the  Lords  Commissioners  of  the 
Treasury  shall  authorize. 

A  penalty  of  one  hundred  pounds  is  to  be 
inflicted,  with  dismissal  from  office,  for  send. 
ing  any  thing  not  relating  to  the  execution  of 
the  act. 

If  any  letter,  paper  or  writing,  or  other  eft- 
closure,  shall  be  sent  under  cover  to  the  Com- 
missioners, not  relating  solely  and  exclusively 
to  the  execution  of  this  act,  they  arc  enjoinea 
to  transmit  the  same  to  the  Secretary  of  the 
Post  Office  in  London,  to  be  charged  with  the 
full  rates  of  postage. 

89.  Payments  contrary  to  the  Act.-^AH  pay- 
ments, charges  and  allowances,  contrary  to  tne 
provisions  of  this  act,  or  at  variance  with  any 
rule  of  tlie  Commissioners,  are  declared  to  be 
illegal ;  and  every  iustice  of  the  peace  is  re- 
quired to  disallow  all  payments  or  charges  con- 
trary to  the  provisions  of  this  act,  or  to  any 
such  rule  of  the  Commissioners  which  shall  be 
contained  in  any  account  of  any  overseer  of 
the  poor  or  guardian. 

And  no  allowance  by  any  justice  shallexone- 
rate  such  overseer  or  guardian  from  any  pe- 
naltv  or  legal  proceeding  to  which  he  may  have 
rcnd(jred  himself  liable  by  living  acted  con* 
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tfary  to  the  rules  of  the  Gomuiissioners,  or  the 
provisions  of  this  act. 

90.  Serving  Summonses, — ^The  Icavinj^  of 
any  summons  authorised  to  be  issued  hy  any 
Commissioner,  Assistant  Commissioner  or  jus- 
tice of  the  peace  under  this  act,  at  the  usual  or 
last  known  place  of  abode  of  the  party  to 
whom  such  summons  shall  be  directed,  shall 
be  deemed  good  service. 

PENALTIES. 

This  part  of  the  act  commences  with  re- 
pealing the  6  Geo.  4,  c.  80,  §§  134,  136,  & 
137,  so  far  as  relates  to  the  prohibition  of 
spirituous  liquors  in  workhouses,  and  im- 
poses the  following  prohibitions  and  penal- 
ties in  lieu  thereof. 

91.  Repeal  of  former  Act  as  to  Spirituous 
Liquors. — So  much  of  the  6  (}co.  4,  c.  80,  as 
provides  that  if  any  master  or  officer  of  any 
workhouse  shall  sell,  use,  lend  or  ^ve  away, 
or  knowingly  permit  or  suffer  any  spirits  to  be 
sold,  &c.  m  any  such  workhouse,  or  brought 
into  the  same,  other  than  such  as  shall  be  pre- 
scribed by  a  physician,  surgeon  or  apothecary, 
and  to  be  supplied  from  the  shop  of  some 
apothecary,  every  such  master  or  officer  shall 
for  every  offence  forfeit  100/.,  and  for  the 
second  offence  lose  his  office ;  and  so  much  of 
that  act  as  provides  that  no  person  shall  carry 
any  spirits,  except  to  be  used  in  the  way  of 
medicine,  into  any  workhouse,  under  the  pain 
of  being  imprisoned  for  every  offence  not  ex- 
ceeding three  months;  and  also  so  much  of 
that  act  as  provides  that  every  master  and  chief 
officer  of  every  workhouse  shall  procure  one 
or  more  copy  or  copies  of  the  clauses  in  that 
act  mentioned  to  be  printed  or  fairlv  written 
and  hung  up  in  one  of  the  most  public  places 
in  the  workhouse,  on  pain  of  forfeiting  10/., 
shall  be  repealed. 

92.  New  Penalties, — If  any  person  shall 
canj  or  introduce  into  any  workhouse  any 
spintnous  or  fermented  liquor  without  the 
order,  in  writing,  of  the  master  of  such  work- 
house, such  master  or  any  officer  acting 
under  his  direction,  may  apprehend  such  of- 
fender, and  carry  him  or  her  before  a  justice 
of  the  peace,  who  is  empowered  to  determine 
such  offence  in  a  summary  way ;  and  upon 
conviction  the  partv  offending  shall  forfeit  a 
sum  not  exceeding  10/.  for  every  offence ;  and 
in  default  of  payment  be  committed  to  the 
common  gaol  or  house  of  correction  for  a  time 
not  exceeding  two  calendar  months. 

93.  Penalty  on  the  Master  of  the  fForkhouse 
for  the  following  offences : — Ordering  any  spi- 
rituous or  fermented  liquor  to  be  carried  or 
introduced  into  any  workhouse,  except  for  the 
domestic  use  of  himself  or  of  any  officer  of 
the  workhouse,  or  their  respective  families,  or 
except  by  the  written  authority  of  the  surgeon 
of  such  workhouse,  or  of  any  justice  visiting 
the  same,  or  of  the  ^ardians  of  such  work- 
house, or  in  conformity  with  any  rules  of  the 
Commissioners ; 

Carrying  or  introducing  into  such  work- 
house, or  selling,  using,  lending  or  giving  away 


therein,  or  knowingly  permitting  to  be  carried, 
&c.  any  spirituous  or  fermented  liquor  contrary 
to  the  rules  of  the  Commissioners; 

Or  punishing  with  any  corporal  punishment 
anv  adult  person  in  such  workhouse,  or  con- 
fining any  such  person  for  any  offence  or  mis- 
behaviour for  any  longer  space  of  time  than 
twenty-four  hours,  or  such  further  space  of 
time  as  may  be  necessary  in  order  to  have 
such  person  carried  before  a  justice  of  the 

Eeace ;  or  in  any  way  abusing  or  ill-treating  or 
eing  guilty  of  any  other  misbehaviour,  or 
otherwise  misconducting  himself  towards  or 
with  respect  to  any  poor  person  in  such  work- 
house ; 

The  penalty  for  each  o^ffence  not  exceeding 
20/.,  and  in  default  of  payment  to  be  com- 
mitted to  the  common  gaol  or  house  of  cor- 
rection for  the  district,  tor  a  time  not  exceed- 
ing six  (*alendar  months,  unless  such  penalty 
shall  be  sooner  paid. 

Power  for  the  justices  to  order  salaries  or 
balance  due  to  the  master  or  officer  to  be 
stopped,  and  applied  towards  payment  of 
penalties. 

94.  Copies  of  Clauses  to  be  placed  up, — ^The 
master  of  every  workhouse  shall  cause  one  or 
more  copy  or  copies  of  the  two  preceding 
clauses  to  be  printed  or  fairly  written,  ana 
hung  up  in  one  of  the  most  public  places  of 
such  workhouse,  on  pain  of  forfeiting  10/. 

The  act  then  proceeds  to  impose  penal- 
ties on  overseers,  masters  of  workhouses, 
and  other  officers,  for  disobeying  rules,  pur- 
loining goods,  &c.  It  also  inflicts  penalties 
on  any  other  persons  for  disobeying  the 
rules  of  the  Commissioners,  and  provides 
for  the  recovery  of  all  penalties  and  for- 
feitures under  the  act. 

96.  Officers  disobeying  Orders, — Overseers, 
assistant  overseers,  masters  of  workhouses,  or 
other  officers  wilfully  disobeying  the  legal  and 
reasonable  orders  of  justices  and  guardians,  in 
carrying  the  rules  of  the  Commissioners  or 
Assistant  Commissioners,  or  the  provisions  of 
this  act,  into  execution,  shall  forfeit  and  pay 
for  every  offence  a  sum  not  exceeding  5/. 

96.  Except  illegal  Orders, — No  overseer 
shall  be  liable  to  any  prosecution  or  penalty 
for  not  carrying  into  execution  any  illegal 
order  of  such  justices  or  guardians. 

97.  Purloining  Goods, — Overseers,  assistant 
overseers,  masters  of  workhouses,  or  other 
paid  officers,  or  other  persons  employed  by  the 
guardians,  purloining,  embezzling,  or  wilfully 
wasting  any  of  the  monies,  goods,  or  chattels 
belonging  to  any  parish  or  union,  shall,  in 
addition  to  such  pains  and  penalties  as  such 
person  so  offending  shall,  independently  of 
this  act,  be  liable,  forfeit  for  every  offence  a 
sum  not  exceeding  20/.,  and  treble  tne  amount 
of  such  money,  &c.;  and  be  incapable  of  serving 
any  office  in  relation  to  the  relief  of  the  poor. 

98.  Other  Persons  disobeying  Orders ,  or 
guilty  of  Contempt, — Any  person  wilfully  neg- 
lecting or  disobeying  any  of  the  rules,  orders, 
or  regulations  of  the  Commissioners  or  asai^t- 
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ant  commissioners,  or  being  guilty  of  any  con- 
tempt of  the  Commissioners  sitting  as  a  Board, 
shall  forfeit  for  the  first  offence  a  sum  not  ex- 
ceeding 6/.,  for  the  second  offence  20/.,  and 
the  third  and  every  subsequent  offence  shall 
be  deemed  a  misdemeanor,  and  such  offender 
shall  be  liable  to  be  indicted,  and  on  convic- 
tion pay  a  fine,  not  less  than  20/.,  and  suffer 
such  imprisonment,  with  or  without  hard 
labour,  as  may  be  awarded  by  the  Court  before 
which  he  shall  be  convicted. 

99.  Recovery  of  Penalties  and  FeffeHures,-^ 
All  penalties  and  forfeitures  by  this  act  in- 
flicted or  authorized  to  be  imposed,  shall  be 
levied,  with  the  costs,  by  distress  and  sale  of 
the  goods  and  chattels  of  the  offender  or  per- 
son liable  or  ordered  to  pay  the  same^  by  war- 
rant under  the  hands  of  the  Uistices. 

If  such  fines,  penalties  and  forfeitures  shall 
not  be  paid  upon  conviction^  smch  justices  may 
order  the  offender  to  be  kept  In  safe  custodV 
until  return  can  be  conveniently  made  to  sueh 
warrant  of  distress,  unless  the  offender  shall 
give  sufficient  security;  but  if  upon  the  return 
of  such  warrant  it  shall  appear  that  no  suffi- 
cient distress  can  be  had,  then  the  justices 
are  to  cause  such  offender  to  be  committed  to 
the  common  gaol  or  house  of  correction,  there 
to  remain,  without  bail  or  mainprise,  not  ex- 
ceeding three  calendar  months. 

The  penalties  and  forfeitures  shall  be  paid 
to  the  parish  or  union  where  such  offence  shall 
have  been  committed,  to  be  applied  in  aid  of 
the  poor  rate. 

100.  Rnte^payers,  fFitntsset, — Owners  of 
property,  rate-pavers,  or  inhabitants  of  any 
parish  or  union  shall  not  be  deemed  incomp^ 
tent  witnesses  in  any  proceeding  for  the  reccK 
very  of  any  penalty  or  forfeiture. 

101.  Mode  of  Proeeedinff. — ^Any  commit- 
sioner  or  assistant  commissioner,  or  any  ius- 
Uce  to  whom  complaint  in  writing  shall  be 
made  of  any  such  offence,  may  summon  the 
party  complained  against  to  appear  before  any 
two  justices,  who  may  determine  the  matter  of 
such  complaint,  and  on  proof  of  the  offence 
convict  the  offender,  and  adjudge  him  to  pay 
the  penalty  or  forfeiture  incurred,  and  proceed 
to  recover  the  same* 

▲CTIONS  AND  APPBALB. 

In  actions  against  justices  of  the  peace, 
or  any  officer  acting  in  the  execution  of  his 
office,  the  bringing  of  Buch  actions  was 
limited  to  six  months  aft»r  the  matter  in 
question  was  committed ;  26  Geo.  2,  c.  27, 
s.  8.  The  present  act  reduces  the  period 
to  three  months. 

On  appeals  to  the  quarter  sessions  against 
orders  of  filiation,  ten  days  notice  was  re- 
quired of  such  appeal;  49  Qeo.  3,  c.  68,  s 
65.  The  present  act  extends  the  time  to 
fourteen  days.  The  former  law  also  re- 
quired the  appeal  to  be  made  at  the  next 
general  quarter  sessions ;  18  Eliz.  c.  3,  s.  2 ; 
49  Geo.  3,  c,  68,  s.  5 ;   and  see  Rex  v. 


Brown,  Salk.  480 ;  Rex  v.  Shaw,  Salk.  4B2. 
The  present  act  allows /our  calendar  smontka 
next  after  the  cause  of  complaint ;  or  if  the 
sessions  are  held  before  one  month  after  the 
cause  of  complaint,  then  it  shall  be  heard  at 
the  next  following  sessions. 

On  an  applioation  to  the  Court  of  King's 
Bench  for  a  certiorari,  it  was  requinte  to 
give  six  days  notice,  and  to  apply  within 
six  months;  13  Oeo.  2,  c.  18,  s.  5  ;  JRear  ▼. 
//.  of  Sussex,  1  M.  &  6. 631.  By  the  pre- 
sent act  ten  days  notice  must  be  given,  and 
the  Comnussioners  may  shew  cause  in  ^le 
first  instance.  The  time  within  which  the 
application  must  be  made  does  not  appear 
to  be  limited  by  the  present  act,  but  as  the 
former  provisioQ  is  not  repealed,  tiie  re- 
strictions to  six  months  will  attach. 

The  following  are  the  enactments : 

102.  Irregularity  of  Proceeding. — Special 
Damage. •'lender  of  ^mends.-^-^Nhert  wnj 
distress  shall  be  made  it  shall  not  be  deemed 
unlawful,  nor  the  party  making  it  deemed  a 
trespasser,  on  account  of  any  default  or  want 
of  form  in  any  proceedings  relating  thereto, 
nor  shall  the  party  distraming  be  deemed  a 
trespasser  ab  initio  on  account  of  any  irre^- 
laritv  which  shall  afterwards  hapi)en  in  making 
the  distress,  but  the  person  aggrieved  by  such 
irrcgularitf  may  recover  full  satisfaction  for 
the  special  damage  in  an  action  on  die  case : 

But  the  plaintiff  shall  not  recover  for  any 
irregularity,  trespass  or  wrongful  proceediogiy 
if  tender  of  sufficient  amends  be  made  brfore 
such  action  shall  have  been  brought ;  and  in 
case  no  such  tender  shall  have  been  made,  the 
defendant,  by  leave  of  the  Court,  at  any  time 
before  issue  joined,  may  pay  into  Court  such 
sum  of  money  as  he  shall  see  fit. 

103.  Appeal  to  Quarter  Sessions. — ^Penoai 
finding  themselves  i^grieved  by  any  order  or 
conviction  for  a  penalty  exceeaing  5/.,  or  bf 
any  order  as  to  any  bastard  child,  may  appeal 
to  the  genera]  or  quarter  sessions  of  the  peace 
within  four  calendar  months  next  after  the 
cause  of  complaint  shall  have  arisen^  or  if  such 
sessions  shall  be  held  before  the  expiration  of 
one  calendar  month  next  after  such  cause  of 
complaint,  then  such  i^peal  shall  be  made  to 
the  next  following  sessions,  either  of  which 
court  of  sessions  is  empowered  finally  to  de- 
termine the  matter. 

Fourteen  days'  notice  in  writing  to  be  given 
of  the  ap^al,  and  recognizance  to  be  entered 
into  within  five  days  aner  such  notice  with 
sufficient  securities  to  try  the  appeal  and  abide 
by  the  order. 

The  justices  may  order  costSj  and  their  de- 
cision is  to  be  conclusive. 

104.  Limitation  of  Actions,  FenuCp  and 
Costs, — No  action  or  suit  shall  be  commenced 
s^ainst  any  Commissioner,  Assistant  Commis- 
sioncry  or  any  other  person  for  any  thing  done 
under  the  authority  of  this  act  until  twenty- 
one  days  notice  has  been  given  in  writing;,  nor 
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afW  sufficient  Batisfaction  or  tender  thereof 
shall  have  been  made  to  the  party  aggrieved, 
nor  after  three  calendar  moutns  next  after  die 
act  committed. 

Every  such  action  shall  be  brought  and  tried 
where  the  cause  of  action  shall  have  arisen,  and 
not  in  any  other  county  or  place. 

The  defendant  may  plead  the  general  issue, 
and  give  this  act  and  anv  special  matter  in  evi- 
dence at  the  trial.  If  the  matter  shall  appear 
to  have  been  done  by  virtue  of  this  act,  or  if 
such  action  wras  brougnt  before  twenty-one  days 
notice,  or  that  su6Scient  satisfaction  was  ten- 
dered, or  if  such  action  be  commenced  within 
the  time  limited,  or  shaU  be  laid  in  anv  other 
county  than  as  aforesaid,  the  jury  shall  find  a 
verdict  for  the  defendant. 

If  a  verdict  shall  be  found  for  such  defend- 
ant, or  if  the  plaintiff  shall  become  nonsuit,  or 
suffer  a  discontinuance,  or  if  upon  any  demur* 
rer  judgment  shall  be  given  for  the  ddendant, 
the  defendant  shall  have  costs  as  between  at- 
torney and  client. 

lOd.  CertiorariiB King^s Benehj'^'So  rule 
of  the  Commissioners  or  Assistant  Commis- 
sioners shall  be  removed  by  writ  of  certiorari 
into  any  Court  except  the  Court  of  King's 
Bench ;  and  every  rule  which  shall  be  removed 
bv  certiorari  shall  nevertheless,  until  declared 
illegal  by  that  Court,  continue  in  force. 

106.  Notice  of* Application, — No  application 
kball  be  made  ^r  any  writ  of  certiorari  except 
to  the  judges  when  sitting  in  court,  nor  unless 
notice  in  writing  shall  have  been  left  at  the 
office  of  the  Commissioners  at  least  ten  days 
previous  to  such  application,  in  which  notice 
■hall  be  set  forth  tM  name  and  description  of 
the  party  by  whom,  and  the  day  on  which  it  is 
intendea  to  make  such  application,  together 
with  a  statement  of  the  grounds,  and  the 
Commissioners  may  shew  cause  in  the  first 
instance  against  such  application,  and  the 
Court  may  forthwith  proceed  to  hear  and 
determine  the  same. 

107.  Recogmzancts.'^CoUs.'^'Vte^xovA  to 
any  writ  of  certiorari  being  issued  the  party 
flfpplying  for  the  same  shall  enter  into  a  recog- 
nisance, with  sufficient  sureties,  before  one  of 
the  justices  of  the  Court  of  King's  Bench,  or 
before  a  justice  of  the  peace  of  the  county  or 
place  in  which  such  person  shaH  reside,  in  50/., 
with  condition  to  prosecute  the  same,  and  in 
default  to  pay  the  Commissioners  their  full 
costs,  to  be  taxed  according  to  the  course  of 
the  Court  of  King's  Bench. 

^  If  the  rule  be  dedariKl  legal,  the  Commis- 
sioners to  be  entitled  to  their  costs  within  ten 
days. 

108.  If  Certiorari  granted  for  bringing  up 
any  rule,  order,  or  regulation,  and  tne  same 
shall  be  <juashed  as  illegal,  the  Commissioners 
shall  notify  the  judgment  of  the  Court  to  all 
unions,  parishes,  or  places  to  which  such  rule 
shall  have  been  directed,  and  the  same  shall 
from  the  time  of  receiving  such  notice  l)e  void. 

Provided  that  such  judgment  shall  not  annul 
any  contracts  made  in  pursuance  of  any  such 
rule,  which  at  the  receipt  of  such  notice  shaU 
have  been  executed;  aiul  no  person  shall  be 


liable  to  be  prosecuted  in  respect  of  any  act 
before  the  receipt  of  such  notice,  under  the 
authority  of  such  rule. 

INTBRPRETATION   OF  THE   ACT. 

The  109th  clause  fixes  the  construction  of 
various  words  and  terms  in  the  act. 

The  1  lOth  provides  for  the  alteration  of  tlte 
act* 
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FVRTHBA  NOTICE  OP  MB.  CBITTT  S  yVOBK. 

[Concluded from  p.  394.] 

The  Idth  chapter  shews  the  rules  to  be 
observed  tx>  secure  the  continuance  of 
Health  and  Happiness,  and  how  far  the  law 
does  or  ought  to  interfere  in  attaining  these 
objects.  After  a  few  general  observations 
on  the  necessity  for  laws  to  compel  people 
to  take  care  even  of  their  own  heal^,  and 
more  especially  to  prevent  them  finom  in- 
juring that  of  others,  the  following  heads 
are  examined :  1.  Appropriate  Atmosphere. 
2.  Cleanliness.  3.  Dhress.  4.  Proper  Diet, 
d.  Digestion.  6.  Education.  7.  Labour 
of  Body  and  Mind.  8,  Exercise  and  Re- 
creation. 9,  Rest  and  Sleep.  10.  Healthy 
and  other  peculiar  Habits.  1 1 .  Moral  Con^ 
duct,  Reflection,  Quiescence,  and  Pleasure 
of  Mind.  The  pithy  observations  under 
each  of  these  heads,  in  the  course  of  only 
26  pages,  ought  to  be  attended  to  bj  eyery 
head  of  a  family  or  estabHahment. 

We  shall  extract  so  much  of  this  chapter 
as  may  be  considered  more  peculiarly  of  a 
legal  bearing. 

On  Nuisances,  Mr.  Chitty  makes  the 
following  remarks ; 

"  It  baring  been  universally  agreed  that  all 
putridity  and  corruption,  and  all  humid  states 
of  (he  air,  greatly  increase  the  risk  of  infection, 
the  common  law  therefore  so  far  interferes  to 
preserve  health,  that  it  punishes  criminally,  or 
by  action,  all  persons  who  occasion  or  neglect 
to  remove  from  th^r  houses  or  property  a 
nuisance  either  by  unwholesome  vapours,  or 
even  by  unpleasant  stenches,  althouffn  not  un^ 
wholesome,  affecting  the  unconfincd  ur  near 
to  the  houses  of  ouers,  or  to  a  public  wi^. 
Courts  of  equity  exercise  a  common  law  juris- 
diction, by  injunction,  to  prevent  the  erection 
of  a  public  or  private  nuisance  to  the  air.  (See 
cases  collected  Chitty's  Gen.  Pr.  voL  1 ,  727  to 
729.)  And  numerous  ancient  and  modern, 
principally  local  acts,  have  been  enacted  in  aid 
of  the  common  law,  the  provisions  of  which  wUl 
be  fully  coRudered  in  the  concluding  part  of 
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thi8  undertaking.  The  commissioners  of  sewers 
have  also  extensive  jurisdiction  as  regards  the 
cleaning  of  water-courses ;  and  the  statute  2 
W.  4,  c.  10,  empowered  the  privy  council  to 
issue  orders  at  any  time  to  prevent  the  spread- 
ing of  cholera  in  England :  but  still  there  is 
not  in  England  any  sufficient  genenXpennaneni 
regulations,  giving  summary  powers  to  compel 
the  removal  of  nuisances, — a  subject  well  de- 
serving the  immediate  interference  of  the  le- 
gislature." 

The  subject  of  Dress  affords  an  oppor- 
tunity of  introducing  some  advice  to  our 
younger  friends,  as  well  as  a  statement  of 
the  law. 

"  Our  present  laws  do  not  directly  interfere 
with  dress,  though  anciently  we  had  regula- 
tions to  prevent  persons  of  inferior  rank  as- 
suming to  dress  like  their  superiors,  as  in  the 
enactment  prohibiting  the  wearing  of  piked 
shoes,  and  that  prohibiting  persons  beneath 
the  degree  of  a  lord  from  wearing  the  skirts  of 
their  dresses  indecently  short  in  the  king's 
presence,  —  most  of  which  enactments  were 
repealed  by  I  Jac.  1,  c.  2,  s.  25.  In  more 
modem  times  there  have  been  enactments  re- 
lative to  burying  in  woollen,  for  encourag- 
ing the  manufacture  of  that  article,  but  these 
also  have  been  repealed  (54  G.  3,  c.  108,  re- 
peals the  30  Car.  2,  st.  1,  c.  3,  and  32  Car.  2, 
c.  1);  nor  in  regard  to  health  is  there  any 
regulation  respecting  dress.  There  are,  how- 
ever some  enactments,  principally  of  a  revenue 
nature,  favouring  the  consumption  of  articles 
of  dress  of  British  manufacture,  by  prohibiting 
or  imposing  high  duties  upon  foreign  article9. 
See  Bum's  Justice,  tit.  Excise,  sub.  tit.  Linen 
Cloths,  Silks,  Cottons,  and  Calicoes ;  and  see 
repealing  act,  1  W.  4,  c.  17;  The  Attorney 
General  v.  Delano,  6  Price,  383 ;  and  see  de- 
cisions )  Chitty's  Commercial  Law,  J  79  to 
196.  520  to  539, 589  to  591,  and  689. 

''  As  regards  absurdity  or  extravagance  in 
dress,  there  is  no  enactment  or  legal  restraint 
excepting  that  by  the  common  law  a  married 
woman  cannot,  without  the  express  consent  of 
her  husband,  subject  him  to  liability  for  articles 
of  dress  inappropriate  to  his  rank  and  fortune 
(5Bing.  28, 187)^  and  infants  can  be  sued  only 
for  necessary  apparel,  which  is  a  relative  term, 
depending  on  the  actual  and  not  the  assumed 
rank  or  ability  of  the  infant.  Hands  v.  Slaney, 
8  T.  R.  678. 

''  Parents,  and  particularly  mothers,  should 
reflect  whether  much  of  the  future  moral  con- 
duct of  their  children  is  not  intimately  con- 
nected with  dress.  Indulgences  durin?  youth 
in  the  habit  of  dressing  beyond  the  ranx  or  pe- 
cuniar)' means  of  the  parents,  or  even  in  any 
station  in  a  useless  expenditure,  is  the  undoubt- 
ed origin  of  much  vanity,  self-conceit,  and 
ruinous  extravagance  in  after  life.  Hence  the 
numerous  instances  of  haughty,  uncontroul- 
able  and  extravagant  wives,  andf  of  young  men 
of  similar  absurdity,  becoming  idle,  and  as- 
suming ideal  consequence,  with  a  reckless  dis- 
regard of  contracted  debts.  A  most  experi- 
enced  judge  remarked^  th«C  during  forty  years* 


professional  observance  of  the  numerous  rfe^ 
fences  by  husbands  and  by  infants  of  actions 
for  the  extravagant  or  unnecessary  apparel  of 
their  wives  or  themselves,  he  had  found  that 
such  defences  were  generally  followed  by  ma- 
trimonial discord,  and  frequently  adultery  or 
divorce  $  and  out  of  several  hundred  infants 
few  instances  had  occurred  of  the  individaals, 
after  such  a  defence,  having  become  hoaour- 
able  or  useful  members  of  society.  Courts  of 
law  must  uphold  such  defences,  yet  in  general 
domestic  happiness  and  the  character  ofthe  in- 
fant defendants  have  not  survived  the-  contest. 
Parents  who  permit  early  extravagance  oiijrht 
to  consider  themselves  responsible  for  aQ  the 
results.  Youth  might  readily  be  taught  that 
even  surplus  of  permanent  income  had  better 
be  bestowed  in  well  considered  cautious  acts  of 
benevolence,  or  reserved  for  future  occasion, 
than  be  wasted  on  any  article  of  superfiuons 
dress,  which  generally  leads  to  corresponding 
ruinous  extravagance  in  other  departments  of 
life  The  gratification  incident  to  such  self- 
controul  would  far  outweigh  any  momentaxj 
gratification  which  the  looking-glass  might  af- 
ford, at  the  expense,  perhaps,  more  frequent- 
ly of  the  ridicule  than  of  the  envy  of  others, 
and  which  envy  indeed  it  would  be  injudicious 
to  excite.  Young  men  should  remember  the 
reproof  of  the  absurd  fashion  started  at  one  of 
the  colleges,  of  young  collegians  dressinf  in 
calf-skin  waistcoats,  ^en  one  of  the  beads  of 
the  college  remarked,  '^  I  obserre  you  are 
bound  in  ctilf,  I  should  be  better  pleased  if  you 
were  well  lettered,"  As  regards  the  practiee 
of  youth  studying  fashion  with  so  mucn  atten- 
tion, we  may  remind  them  that  Gulliver  tells 
us  that  the  worst  clothes  he  ever  wore  were 
constructed  on  abstract  principles.  On  the 
other  hand,  however,  youth  should  not  be  suf- 
fered to  be  utterly  regardless  of  dress  and  ap- 
pearance, for  if  they  be  so  when  young,  tbey 
will  probably  be  slovenly,  if  not  dirty,  wben 
aged. 

"  The  legislature  have  evinced  a  hist  and 
humane  consideration  ofthe  feelings  of  persons 
imprisoned  upon  charges  of  crime,  by  prohi- 
biting, before  they  have  been  convicted,  the 
compulsory  wearing  of  any  prison  dress,  unless 
his  own  clothes  be  deemed  insufficient  or  im- 
proper, or  it  be  necessary  that  they  shall  be 
preserved  for  the  purposes  of  jus^e,  and  even 
then  the  dress  is  not  to  be  party-coloured,  but 
plain.  4  G.  4,  c.  64,  s.  17.' 


w 


The  extent  of  the  legal  duty  in  ewes 
where  Food  is  tu  be  provided,  and  the  re- 
straining of  exceas,  are  thus  treated  of: 

"  As  connected  with  medical  jurisprudencf, 
we  may  here  observe,  that  when  it  is  a  iegwi 
duty  to  provide  proper  food,  the  mere  omif- 
sion,  though  unconnected  with  imprisonment- 
or  other  external  injury,  may,  when  it  baa  a 
tendency  to  positive  injury,  or  even  bodily 
distress,  be  the  subject  of  criminal  prosecution, 
where  the  sufferer  is  an  infant  or  incapable  of 
providing  for  himself;  and  even  an  indictment 
tor  muraer,  if  death  ensue,  or  for  a  miade* 
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meatior,  when  iU-health  only  ensues,  may  in 
some  cases  be  sustained ;  as  against  parents, 
parish  officers,  and  gaolers  neglecting,  con- 
trary  to  their  respective  duties,  to  provide  sus- 
tenance.^ But  if  there  be  no  iegni  duty  to 
provide  sustenance,  then  a  party,  however 
Moralfy  guilty  of  a  crime  in  withholding  it,  is 
not  indictable ;  as  where  a  person  had  an  idiot 
brother,  who  was  bed-ridden,  in  his  house,  and 
left  him  in  a  dark  room,  without  sufficient 
warmth  or  covering,  it  was  decided  that  such 
inattention  was  not  sufficiently  criminal  in  law 
to  sustain  an  indictment,  because  he  was  uuder 
no  ieg^ai  obligation  to  cloihe  his  brother.  Rea^ 
y.  Smiih,  2  Car.  &  P.  449.  It  might  be  de. 
6iral)le  that  natural  benevolence  and  charity 
fihould  in  these  cases  be  legally  enforced,  by 
compelling  every  one  capable  of  doing  so 
instantly  to  relieve  his  distressed  fellow  crea- 
ture, affording  him  an  immediate  summary 
remedy  for  reimbursement  against  the  parish 
officers,  as  in  case  of  a  casual  pauper  who 
breaks  his  leg.  See  observation,  2  Par.  & 
Fonb.  111.  Parochial  relief  in  the  shape  of 
food  or  money  is  only  to  be  afforded  to  those 
who  are  willing  but  unable  to  work.  But 
parish  officers  are  compellable  to  find  work  for 
paupers,  and  feed  or  remunerate  them  in  re- 
turn, and  if  they  cannot  find  work  they  must 
still  feed  them.  43  Eliz.  c.  2.  §  1 ;  Res  v. 
Justices  Yorkshire,  2  Bar.  &  Cres.  286.  Per- 
sons imprisoned  under  criminal  process  or 
sentence  must  be  offered  work,  or  be  ade- 
quately fed  and  provided  with  proper  clothing 
and  bedding.  4  G.  4.  c.  64  ;  5  G.  4.  c.  85  ; 
see  notes,  2  Bar.  &  Cres.  286 ;  5  Dowl.  &  Ry. 
510,  S.  C. ;  Burn's  Jus.  tit.  Gaol,  26th  ed. 
993  to  1053  5  Tidd's  Prac.  9th  ed.  372,  373. 
But  if  a  prisoner,  even  before  trial,  be  able, 

a  "  1  Chitty's  Gen.  Prac.  34,  35 ;  Seifs 
case,  1  East's  P.  C.  226;  1  Leach's  Cr.  C.  137, 
163,  S.  C. ;  Rex  v.  Ridiey,  2  Camp.  R.  650 ; 
Rex  V.  Gould,  Salk.  381 ;  Rex  v.  Friend  and 
wife,  Russ.  &  Ry.  Cr.  Cas.  20 ;  Rex  v.  Mere^ 
dith,  Russ.  &  R.  C.  C.  46;  2  Paris  &  Fonb. 
1 10  (a).  As  to  the  obligation  of  parents  and 
relations  and  parish  officers  to  supply  food,  and 
mode  of  enforcing  performance,  see  Burn's 
Justice,  Poor,  iii ;  of  the  relief  and  ordering 
of  the  poor,  26th  ed.  163  to  250.  Casual  poor 
or  any  one  standing  in  immediate  want  must  be 
relieved  by  the  local  officers,  wherever  the 
pauper  may  be,  without  regard  to  legal  settle- 
ment, or  they  are  indictable,  id.  234  ;  Rex  v. 
Meredith,  Russ.  &  Ry.  C,  C.  46 ;  Rexyr.  Booth, 
id.  47;  Rex  v.  Warren,  id.  48.  So  parish 
officers  must  support  an  illegitimate  child 
without  regard  to  the  liability  of  the  parents, 
and  without  any  order  of  justices;  Hays  v. 
Bruant,  1  Hen.  B.  253.  If  after  a  justice's 
order  of  maintenance  it  be  not  provided,  then 
clearly  an  uidictment  is  sustainable ;  Rex  v. 
Moorhovse,  4  Dou^l.  388 ;  Cald.  554,  S.  C. 
But,  temble,  there  is  no  reason  why  the  parish 
to  which  the  pauper  belongs  should  not  be 
compellable  to  reimburse;  MS.  Bum«  Poor, 
234;  4|ila.C.  197,n.  15,  B/'^ 


but  refuse  to  work,  according  to  the  prison 
regulation,  he  is  not  entitled,  under  the  4  G. 
4.  c.  64,  §  17,  even  to  bread  and  water  ;^  and 
there  are  regulations  respecting  the  food  and 
maintenance  of  persons  imprisoned  on  civil 
process  which  prevent  death  from  starvation 
(Burn's  Jus.  tit.  Gaol,  26th  ed.  993  to  1053; 
Tidd's  Prac.  9th  ed  372, 373) ;  and  those  who 
are  able  to  purchase  beyond  the  mere  prison 
allowance  are  protected  from  extortion  by 
gaolers,  &c.  32  G.  2.  c.  28 ;  Tidd's  Prac.  9th 
ed.  229  to  231,  372,  373.  Drunkenness  is 
punishable  in  the  ecclesiastical  courts,  and  by 
a  penalty  recoverable  before  a  justice  of  the 
peace.  Burn's  Ecc.  Law,  tit.  Drunkenness, 
21  Jac.  1.  c.  7;  Burn's  Justice,  tit.  Alehouses, 
xiii.  xiv. ;  Par.  &  Fonb.  88,  89.  But  further 
regulations  have  become  essential." 

The  following  extract  on  compulsory 
Labor  may  not  be  inappropriate  at  the  pre- 
sent time,  in  relation  to  the  alterations  in 
the  management  of  the  poor : 

"  It  is  also  clear,  that  whilst  moderate  ex- 
ercise of  the  mental  faculties  is  actually  con- 
ducive to  the  growth  and  strength  of  the  brain 
and  to  mental  happiness,  yet,  on  the  other 
hand,  excessive  mental  labour  leads  to  mental 
debility  and  even  insanity.  As  regards  the 
law,  there  is  not,  except  in  the  case  of  appren- 
tices, any  positive  compulsion  to  labour,  unless 
it  be  part  of  the  punishment  prescribed  by 
statute  after  conviction  of  some  crime  or  of- 
fence, when  not  only  criminal  courts,  but 
justices  of  the  peace,  in  many  cases,  have  the 
power  of  sentencing  to  hard,  but  still  regulated 
labour.  However,  paupers  and  persons  im- 
prisoned on  a  charge  of  crime,  even  before 
trial,  are  not  entitled  even  to  bread  and  water, 
if  they  refuse  to  labour  when  able  to  do  so. 
Rex  V.  Justices  of  Yorkshire,  2  Bam.  &  Cres. 
286.  The  first  principle  is  to  remunerate  the 
labourer  in  ascending  scales,  according  to 
his  skill,  activity,  and  general  conduct :  that 
principle  has  been  lost  sight  of  in  the  Labour- 
ers Employment  Act,  2  &  3  W.  4.  c.  96 ;  and 
hence  there  is  at  present  a  disgraceful  supine*- 


^  "  Rex  V.  Justices  Yorkshire,  2  Barn.  &  Cres, 
286.  But  it  must  be  confessed,  that  although 
that  decision  may  be  correct  upon  the  con- 
struction of  the  statute,  yet  the  law  thereby 
declared  is  repugnant  to  general  principle, 
which  supposes  that  every  man  shall  before 
trial  be  presumed  innocent.  It  is  a  strong 
position,  that  any  man  upon  a  mere  charge  of 
crime,  which  may  turn  out  malicious,  shall  be 
compelled  to  work  at  a  treadmill  or  starve, 
nor  is  there  any  analogy  between  the  case  of  a 
person  at  large  who,  as  Best,  J.  observed,  has 
no  claim  for  maintenance  unless  he  will  work, 
and  a  person  imprisoned  against  his  will ;  and 
it  is  submitted  that  every  person  who  is  im- 
prisoned should  before  trial  be  fed,  at  least  on 
bread  and  water,  without  being  compelled  to 
work  with  other  prisoners  at  so  degrading  an 
employment." 
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Deas  in  the  ordinary  labourer,  excepting  in 
time  of  harvest.'' 

We  must  refer  our  readers  to  the  re- 
mainder of  tlus  chapter,  for  the  many  in- 
structive  remarks  to  which  we  have  already 
alluded. 

The  1 2th  Chapter,  on  the  difiterent  Ages 
important  in  Fact  and  Law,  is  also  a  valu- 
able treatise  on  that  subject,  and  to  which 
perhaps  we  may  advert  at  a  future  oppor- 
tunity. 


PRACTICE  AT  THE  JUDGES' 
CHAMBERS. 


IRRBGULARITT  OF  WRIT. 

It  may  be  of  service  to  practitioners  to  know 
the  decision  of  Mr.  Justice  fFilliams  on  some 
points  of  practice  which  occurred  in  setting 
aside  a  wnt  of  capias,  in  the  case  of  Archer  v. 
Nia,  in  the  Exchequer  of  Pleas. 

Two  defendants  were  arrested— one  in  Sur- 
rey and  the  other  in  London,  llie  debt  was 
on  a  bill  of  exchange ;  and  in  the  indorsement 
on  the  writ,  the  attorney  claimed  the  amount 
of  the  bill  "  and  interest, *'  The  writ  of  capias 
and  copy  were  purchased  at  the  Exchequer 
Office ;  and  the  indorsement  states,  *'  the  de- 
fendant is  to  pay  within  ffsur  days  from  the 
execution  hereof*  The  learned  Judge  set  the 
writ  of  capias  aside  for  irregularity,  m  putting 
"and  interest/'  without  stating  how  much; 
and  also  stating  **  within  four  days  from 
the  execution  hereof,''  instead  of  four  days 
from  the  service  hereof. 

Mr.  Justice  Atderson  subsequently  granted 
an  order  to  arrest  the  defendants  de  novo. 

T.B.« 


SELECTIONS 
FROM  CORRESPONDENCE. 

No.  LXVIIL 


HARDSHIPS   OF   LAWTBRS'  CLERKS.^ 

To  the  Editor  of  the  Legal  Observer, 

Sir, 
An  ardent  admirer  of  your  useful  periodical, 
and  a  subscriber  from  its  commencement,  I 
have  been  much  pleased  with  the  numerous 


*  Our  correspondent  has  communicated  his 
name,  and  we  believe  his  report  to  be  correct. 
Ed. 

*>  We  insert  this  letter,  because  we  are 
bound  to  give  all  classes  of  persons  belonging 
to  the  profession  an  opportunity  of  being 
heard.  The  hardships  of^the  times  do  not  fall 
on  the  elass  alone  to  which  our  correspondent 
belongs.    En. 


articles  which«  scattered  over  its  pages,  have 
for  their  object,  as  much  the  porification  and 
improvement  of  the  law  itself,  as  the  advantage 
of  that  class  of  society  which  particularly  cul- 
tivates it  as  a  profession,  amongst  whom  the 
attomevs  preemmently  are  your  debtors.  But 
conceding  to  you,  in  its  fullest  extent,  this 
object,  and  with  great  admiration  of  thetalenu 
which  yon  bring  into  the  service,  I  cannot  help 
remark'iagyour  almost  total  forgetfulness  (not 
to  say  neglect)  of  that  vaiv  numerom  and 
(may  I  add)  meritorious  body  connected  with 
the  profession-^the  La^vyers'  Clerks.^ 

A  clerk  myself,  I  would  bespeak  your  effarts 
on  their  behalf,  with  the  fullest  conviction  that 
you  would  be  able  to  procure  an  amelioratioa 
of  their  condition.  You  will  natnrally  wish  to 
be  jput  in  possession  of  mv  reasons  for  re- 
quiring vour  assistance,  whidi  perhi^  win 
best  be  done  by  laying  before  von  a  true  state- 
ment  of  their  situation.  This  I  will  attempt 
in  as  few  words  as  possible,  dividing  my  subject 
into  two  heads ;  die  one  being  amount  ffl^sr, 
the  other  amount  of  remuneration, 

1.  Amount  ofktdor,-^!^  tiie  generality  of 
offices,  indeed  I  may  say  in  all  (for  the  excep- 
tions are  so  few  as  to  prove  the  rule  in  a  ukh^ 
striking  manner),  the  hours  of  attendance  are, 
in  vacation,  from  half-past  nine  in  the  morn- 
ing till  ei^ht  at  night ;  in  term,  from  nine  till 
nine,  with  an  interval  in  each  of  two  hours  for 
refreshment ;  add  to  these  one  hour,  which, 
upon  an  avera^,  each  clerk  eonsumes  in  goiiur 
to  and  returning  from  his  business,  andvoa 
have  thus  nine  hours  and  a  halPs  attendance 
in  vacation,  and  eleven  hours  in  term.  Again, 
Sir,  connect  these  hours  of  attendance  witk 
the  sedentary  nature  of  th«ir  employmoit; 
remember,  too,  that  the  stooping  position,  mm! 
the  unceasing  pre&ture  of  the  chest,  militate 
sadly  against  their  health,  and  in  an  emineat 
degree  tend  to  constitutional  debility;  and 
then  tell  me  whether  any  artisan  or  mechanic, 
or  labourer  of  any  description,  works  harder 
or  is  called  upon  fov  greater  exertions. 

There  is  no  workman,  be  the  nature  of  h» 
employment  what  it  may,  but  has  some  por- 
tion of  every  day  which  he  can  emphatioUy 
call  his  own,  and  which  he  can  empk>y  in 
wholesome  exercise,  or  in  mental  cuhnre: 
but  can  the  clerk  do  this  ?  What  time  has  be 
to  bestow  on  the  cultivation  of  his  mind) 
What  opportunity  to  take  that  exercise,  which 
is  not  merely  conducive,  but,  from  the  nature 
of  his  employment,  absolute^  necessary  to  his 
bodily  well  being?  What,  to  repose  in  the 
bosom  of  his  family  ?  What,  to  enjoy  tht  so- 
ciety of  his  friends  and  acquaintance  f  None ! 
You  must  admit.  Sir,  he  has  itofie.  In  the 
morning  he  has  none ;  for  by  the  time  he  h 
up  and  has  breakfasted,  the  dock  reminds 
him  that  the  office  hour  is  approaching :  ia  (he 
day  he  has  none ;  for  almost  by  the  time  in 
which  he  has  reached  his  chop  house,  and  has 


c  We  have  more  than  once  inserted  a  letter 
on  this  subject,  and  have  frequently  noticed 
the  Law  Clerks^  Society.    En. 


Sekctions/rom  Cofre$pi^nde»ce, 
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dispatched  his  frugal  meal,  he  must  again  re- 
turn :  at  ni^ht  he  has  none ;  for  by  the  time  he 
has  reached  liis  home  (probably  in  the  suburbs) 
performed  bis  ablutions,  and  partaken  of  the 
erening  meal,  the  clock  indicates  ten  or  half- 
pa^t ;  after  which,  worn  out  by  the  fatigues  of 
the  d^y,  the  mind  is  quite  unfitted  to  imbibe 
new  iiiipressions ;  iuid  nature  also  intimates 
her  wish  for  repose  in  'so  peremptory  a  man- 
ner'as  that  she  neither  will  nor  can  be  denied. 

This  picture  I  sincerely  believe  to  be  a  fair 
avera<(e  of  the  aggregate  of  cases ;  and  in  a 
question  which  may  very  properly  be  called 
statistical,  the  only  way  by  wliich  we  can  come 
to  a  satisfactory  conclusion,  is  to  take  the 
average. 

2.  Amount  of  remuneration. — I  have  above 
ventured  a  comparison  of  the  hours  of  attend- 
ance and  amount  of  labour  required  of  a  clerk 
and  of  a  mechanic ;  let  me  now  say  a  word  or 
two  as  to  tbe  amount  of  remuneration.  Turn- 
ing over  in  my  mind  a  variety  of  trades,  I  can- 
not stop  at  one  in  which  a  man  who  knows  his 
business  earns  less  than  five  shillings  a  day ; 
many  I  know  get  considerably  more,  and  some 
even  double ;  I  think  therefore  I  may  venture 
to  say  that  the  wages  of  a  mechanic  are  35«. 
per  week.  Now,  Sir,  does  the  comparison 
hold  good  in  this  ?  By  far  the  greater  number 
of  clerks  are  those  termed  copying  clerks, 
whose  salaries  are,  and  I  believe  for  many  years 
have  been,  a  guinea  a  week,  or  d#.  6/  tor  a 
working  day.  With  this  he  has  to  support 
himselTand  to  provide  a  lodging,  and  it  b 
expected  of  him  that  he  shall  make  what  is 
called  a  genteel  appearance ;  and  to  do  so  out 
of  so  small  a  pittance,  is  a  difficulty  of  which 
those  who  have  not  experienced  it  can  have 
no  conception.  Give  a  man,  with  this  salary, 
the  adjuncts  of  a  mfe,  and  family,  and  then 
conceive,  if  you  possibly  can»  a  situation  more 
deplorable. 

It  will  be  said,  that  there  are  clerks  who  get 
considerably  more  than  this.  I  admit,  Sir, 
there  are  a  great  many  men  of  superior  intel- 
ligence, and  of  great  legal  attunments,  who 
get  more  ample  remuneration ;  but  there  are 
very  few  indeed  that  get  three  guineas  a  week ; 
ana  in  the  public  papers  advertisements  are  to 
be  seen,  and  that  almost  diuly,  for  clerks,  *'  to 
undertake  the  entire  management  of  an  office 
— salary  30*.  per  week." 

If,  on  one  hand,  I  am  told  tliat  many  clerks 
get  good  salaries,  witli  the  other  I  point  to  the 
great  number  of  voung  men  of  respectable 
connexions  and  ot  superior  education,  whose 
services  are  rewarded  oy  a  few  shillings ! 

I  have  averaged  the  mechanics  at  tnirty-five 
shillings  a  week ;  and  for  this,  what  is  re- 
quirea  of  them  ?  Why  (not  speaking  invidi- 
ously) that  they  handle  their  tools  in  a  proper 
manner  is  all  that  is  required  of  them,  and  to 
them  no  responsibility  attaches ;  but  a  clerk, 
who  for  "  thirty  sbilliogs  per  week  salary"  un- 
dertakes **  the  entire  management  of  an  office 
of  respectability,"  is  compelled  to  work  with 
head  as  wdl  as  hand ;  his  mind  is  always  in  a 
state  of  anxiety ;  he  is  responsible  for  every 
thing  he  does ;  he  is  expected  to  make  good 


any  loss  which  by  a  slip,  an  omission,  or  an 
inadvertence,  may  be  occasioned  to  his  em« 
ployers  or  their  clients.  Far,  very  far  prefer- 
able, in  every  respect,  is  the  situation  of  the 
artisan  to  that  of  the  clerk. 

I  have  now  stated  the  situation  of  a  '*  Law- 
yer's Clerk"  with  all  sincerity,  and  with  a  full 
conviction  that  a  confirmation  of  the  '^  case  " 
I  have  laid  before  you  wiU  result  from  a  par- 
ticular inquiry. 

I  am  not  ambitious  of  appearing  in  print : 
if  I  have  succeeded  in  awakening  your  atten- 
tion to  the  claims  of  a  numerous  Dody  of  indi- 
viduals who  have  strong  claims  on  your  sym- 
pathy, I  shall  be  content,  and  confidently  and 
willingly  resign  the  pen  to  yon,  who  are  infi- 
nitely more  capable  than  I  am  of  wielding  it 
to  their  advantage. 

I  think  I  could  point  out  the  means  of  in- 
creasing the  comforts  and  bettering  the  con- 
dition of  clerks,  vrithout  at  all  trencning  upon 
the  interests  of  attorneys ;  but  having  Sready 
occupied  too  much  of  your  paper,  that  (should 
you  aeem  the  present  worthy  of  insertion)  shall 
be  the  subject  of  another  communication. 

A  Lawyer's  Olbbk. 


Sir, 


STAMP  DDTIBS. 


My  attention  has  been  tins  day  directed  to 
No.  220,  vol.  8,  of  your  journal,  of  the  9th  of 
August  last,  in  which  a  correspondent,  under 
the  signature  of  C.  H.,  complams  that  in  my 
'*  Summar)r  of  the  Stamp  Duties,"  the  stamp 
on  a  promissory  note  above  50/.  and  not  ex- 
ceeding 100/.  for  a  period  beyond  two  nmitha 
after  date,  is  stated  at  4«.  instead  of  4«.  6</. ; 
and  requests  yon  to  ^'pulUish  this  feet,  lest 
your  readers  should  be  led  astray  by  the  error." 
Your  correspondent's  uM>tive  n  obviously  so 
very  kind  to  me,  and  so  considerate  towards 
the  public,  that  it  will  doubtless  be  a  relief  to 
his  anxiety  to  be  apprized,  that  although  it 
cannot  be  denied  that  the  mistake  he  refers  to 
exists  in  about  100  copies  of  my  little  volume 
(which  were  struck  off  before  the  oversight 
was  detected),  yet  that  this  typographical  error 
of  a  0  being  printed  for  a  %  cannot,  happily, 
lead  any  one  "  astray,"  for  the  very  nnple 
reason  that  no  person  could  by  any  possibility 
purchase  a  four  shilUng  promissory  note 
stamp,  for  there  are  not  any  tuck  stamps  in 
emtenee, 

I  regret.  Sir,  that  this  or  any  other  error 
should  have  oecwrred  in  the  printing  of  »y 
book ;  but  as  there  is  (as  I  believe  from  an 
experience  of  many  years  on  the  press)  scarcely 
a  single  volume  extant  in  which  a  similar  in* 
advertence  might  not  be  detected,  the  depre- 
dating influence  of  your  eorre^ndent'S^  d]»- 
covery  cannot,  I  apprehend,  be  very  consider- 
able. I  am,  Sir, 

Your  most  obedient  servant 
John  H.  Bradt. 
65,  St.  PauPs  Church  Yard, 
7th  Sept.  1834. 
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Superior  Courts :  Lord  Chancellor ;  Vice  Chancellor. 


SUPERIOR  COURTS. 


iLorti  C|)ancenor'it  Court. 

PRACTICE. — DEPOSIT. 

^hen  a  petition  of  appeal  it  presented  from 
an  order  made  on  a  petition  and  cause,  the 
appellant  mutt  make  two  deposits, 

Mr,  Treslove  and  Mr.  ^ood  opened  this 
case,  an  appeal  from  an  order  of  the  Master  of 
the  Rolls.  There  were  two  bills— one  filed  by 
Robert  Pinning  a^nst  Spicer  and  Robertson, 
the  trustees  appointed  in  his  father*s  will  to 
manage  certain  property  and  pay  the  proceeds 
to  the  son,  the  plaintiff  in  that  suit.  He  be- 
coming an  insolvent,  one  Green,  a  creditor, 
was  appointed  his  assignee,  and  got  the  con- 
duct 01  the  suit;  and  by  some  contrivances 
with  the  other  parties,  he  sold  the  property 
left  to  Pinning  for  life  for  about  three  years' 
purchase,  and  the  purchaser,  one  Brown,  re- 
sold the  same  forthwith  to  one  Stevenson,  for 
an  advance  of  170/.  Upon  petition  stating 
these  facts,  supported  by  affidavits  of  Pinning 
and  others,  the  Master  of  the  Rolls  ordered  a 
new  bill  to  be  filed,  to  impeach  the  sales  and 
conveyances  of  the  property.  Such  bill  was 
filed,  praying  to  set  aside  the  conveyances,  as 
fraudulent  and  void,  but  without  the  usual 
offer  in  such  bills  to  pay  what  might,  on  ac- 
count taken,  appear  to  nave  been  paid.  Brown 
died,  and  Stevenson  presented  a  petition,  pray- 
ing that  Brown's  personal  representative  be 
made  a  party.  Upon  the  hearing  of  the  cause 
and  petition,  the  Master  of  the  noils  declared 
the  conveyances  to  be  fraudulent,  and  ordered 
them  to  be  cancelled,  with  costs  against  the 
parties  defendants ;  and  his  Honor  refused  an 
account  of  what  was  paid  by  Brown,  and  dis- 
missed  Stevenson's  petition.  Stevenson  feel- 
ing himself  aggrieved  bj  his  Honor's  decision, 
now  presentea  his  petition  of  appeal  there- 
upon, praying  it  might  be  reversed,  and  a  re- 
ference ordered  to  the  Master  to  take  an  ac- 
count of  what  Brown  paid  to  Green,  who,  hav- 
ing recovered  in  the  first  suit,  received  the 
money  for  the  benefit  of  Penning's  creditors. 
The  appellant  was  entitled  to  the  benefit  of  the 
account. 

Mr.  j4gar  objected  to  the  further  hearing  of 
the  appeal  until  the  appellant  pud  to  the  Re- 
gistrar a  second  deposit,  of  20/.  He  bad  only 
paid  one  deposit,  of  10/.,  which  applied  to  the 
appeal  on  the  dismissed  petition :  he  was  bound 
also  to  make  the  proper  deposit  applicable  to 
that  part  of  the  order  made  on  the  supplemen- 
tal bUl. 

The  Lord  Chancellor,  after  some  discussion 
between  the  Counsel,  consulted  with  the  Re- 
gistrar, and  decided  that  the  objection  was  good, 
and  that  the  deposit  should  be  paid  in  before 
proceeding. 

Green  v.  Spicer,  and  Pinning  v.  Rushworth 
and  others,  at  Westminster,  Easter  Term, 
1834. 


CHARITY  FUND. 

A  testator  left  a  certain  sum,  out  of  the  rents 
and  profits  of  his  estates,  to  Luild  a  church 
and  maintain  the  rector,  and  direeied  the 
residue  of  his  estate  to  be  applied  i9  tkf 
better  endowing  of  poor  rectors :  HelH^  tkst 
the  residue  may  be  applied  to  the  better 
maintenance  of  the  built  church  and  its 
rector. 


I 


This  was  an  information  filed  by  leave  of  the 
Attorney  General,  for  the  purpose  of  taking 
the  opinion  of  the  Court  whether  a  portion  of 
a  residuary  trust  fund,  bequeathed  by  die  will 
of  Mr.  John  Marshall,  tor  building  Christ's 
Church,  Blackfriars,  Surrey,  and  other  like 
charitable  purposes,  was  not  applicable  to  the 
maintenance  of  the  rector  of  that  parish,  be 
not  being  otherwise  adequately  provided  for. 
The  Information  stated,  among  other  thins;;, 
the  will  of  Mr.  Marshall,  dated  in  16/2,  by 
which  the  testator  gave  to  trustees  certain  es- 
tates,  upon  trust  to  apply,  out  of  the  rents  an«l 
profits  thereof,  a  sum  of  700/.  for  biuldin<^  a 
church,  to  be  called  Christ's  Church,  &c.,  and 
a  further  sum  of  40/.  annually,  for  Uie  mainten- 
ance of  the  rector  of  that  church  and  pariab; 
and  he  directed  the  trustees  to  apply  the  resi- 
due of  the  said  rents  and  profits  to  the  purchase 
of  impropriate  rectories,  for  endowiug  there- 
with rectories  of  poor  livings,  not  adequatdy 
provided  for  out  of  such  livings.  Hie  InforiD- 
ation  further  stated  an  act  of  parliameat,  made 
in  the  22  &  23  of  Charles  2d,  by  which  part  of 
the^  residuary  fund  was  appropriated  to  the 
maintenance  of  the  church  and  the  rector,  and 
a  decree  of  the  Court  of  Chancery,  made  bv 
Lord  Chancellor  King  in  1727,  by  which  a  sum 
of  147/.  was  applied  out  of  the  same  fund  to  the 
maintenance  of  the  rector,  and  an  annmd  sum 
of  27/.  directed  to  be  added  to  the  401.  express. 
ly  given  by  the  will.  By  another  act  of  parlia- 
ment in  the  reign  of  Geo.  2,  and  other  decrees 
of  this  Court,  further  sums  were  applied  to  the 
further  increase  of  the  rector's  maintenance 
out  of  the  residuary  charitable  fund.  The  m- 
formation  prayed  that  ^it  might  be  declared 
that  an  adequate  sum  for  the  support  of  the 
rector  of  Christ's  Church  ought  to  be  perma- 
nently charged  on  the  same  nmd. 

Sir  Edward  Sugden  and  Mr.  Kindcrtley,  for 
the  relators, —  some  parishioners — submitted 
that  it  was  competent  for  the  Court,  in  per- 
suance  of  the  acts  of  parliament  and  fomMr 
decrees  of  the  Court,  to  grant  the  prayer  of  the 
information,  as  the  rector  was  literally  without 
maintenance. 

TheSolicitorGeneral  and  Mr,Llovd  contended, 
that  the  information  should  be  dismissed  with 
costs  against  the  relators.  This  charitable  fund 
stood,  by  the  very  terms  of  the  bequest,  ex- 
actly on  the  footing  of  Queen  Anne's  bountr, 
and  was  equally  entitled  to  be  protected.  Tbf 
decrees  referred  to  in  the  information  should 
not  be  admitted  as  precedents,  for  they  w«t 


Superior  Courts  .*    Vice  Chancellor's  Court ;  King's  Bench. 
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[Before  the  four  Judges,] 

CAPIAS. — DIRECTION  OF  WRIT. — UNIFORMITY 
OF    PROCESS    ACT. 

The  copy  served  on  a  defendant,  where  a 
writ  0/ capias  is  ea^ecuted,  should  corres^ 
pond  exactly  with  the  original, 

A  rule  nisi  was  obtained  in  this  case  for  dis- 
charging the  defendant  out  of  custody  on 
filing  a  common  appearance,  on  the  ground  of 
a  variance  between  the  writ  of  capias  and  the 
copy  served  on  the  defendant  at  the  time  of 
executing  the  writ.  The  original  was  directed 
"  To  the  Sheriff  of  Middlesex,^'  and  the  copy 
"  To  the  Sheriff  of  Middesexr  The  letter  / 
was  omitted  in  spelling  the  word  "  Middlesex." 
On  shewing  cause  against  this  rule,  it  was 
contended,  that  the  2  &  3  W.  4,  when  it  spoke 
of  a  copy,  did  not  mean  a  copy  corresponding 
in  every  letter.    The  omission  here  01  the  let- 

than  an  allowable  con- 
Middlesex.''    It  could 
not  be  considered  as  altering  the  sense,  al- 
though it  might  alter  the  sound.    The  defen- 
dant could  not  possibly  be  mistaken  in  the 
meaning  of  the  writ,  nor  could  he  have  been 
passed  in  the  67  G.  3,  on  the  con-    prejudiced;  and  the  Court  would  hardly  de- 
stniction  of  which  it  was  argued  on  behalt  ot    r,^^  ^^^^  ^^  omission  of  a  single  letter  was 
5,  that  the  surplus  fund  of  Mr.  Mar-   gu««ient  xo  nullify  the  copy. 


mKde  in  violation  of  the  acU  of  parliament  and 
of  the  testator's  intention.  The  rector  was  al- 
ready provided  with  an  income  of  500/.  a-Yfaf » 

400/.  of  which  was,  by  an  act  of  the  67  G.  3, 

levied  by  rates  on  the  parish,  and  the  real  ob- 
ject of  this  information  was  to  relieve  the  pa- 
rish from  so  much  rates,  and  take  the  rector's 
whole  maintenance  out  of  this  fund,— which 
was  left  by  the  testator  for  charitable  purposes. 
Upon  a  point  of  form  also,  they  submitted  that 
the  information  be  dismissed,  the  rector  not 
being  made  a  party,  and  the  relators  having  no 
interest  in  the  matter.* 

His  Honor  the  ^ice  Chancellor,  in  giving 
jtidgmeot,  after  stating  the  main  facts,  said, 
Alany  years  ago  Mr.  Marshall  left  certain  pro- 
perty to  be  invested,  for  the  purpose  of  founding 
a  church,  to  be  called  Christ's  Church,  and 
also  for  the  maintenance  of  a  minister.  Christ's 
Church,  as  it  at  present  exists,  was  built  from 
the  funds  of  that  gentleman.    The  stipend  left 


lots  luuua  wi  »u«»  gvM *•*..«."-.     r-  j    lu  cvcry  icuer.      iiie  uuiissn 

by  him  for  the  rector  (40/.  a-year)  was  found  ^^^  ^^  ^^^  nothing  more  than 
inadequate,  and  a  suit  was  instituted  many  years  t^^ction  of  the  word  *'  Mid<3 
back  for  taking  the  opinion  of  the  Court  upon  ^^^  ^^  considered  as  alteri 
the  subject,  and  the  salary  was  increased  to  OU/. 
out  of  that  fund.  This  sum  had  also  been  found 
inadequate  for  the  support  of  the  rector,  and 
ao  act  was  passed  in  the  67  G.  3,  on  the  con- 


the  relators,  that  the  suralu 
ahall's  charity  was  applicable  to  the  payment 
of  the  whole  salary  of  the  rector,  as  it  at  pre- 
sent  exists.  On  the  part  of  the  trustees  of  the 
charity  it  was  contended,  that  the  information 
was  a  mere  expedient  to  relieve  the  parishioners 
irom  the  rate  which  was  levied  upon  them,  for 
the  support  of  the  clergyman  under  the  67 
G.  3.     Upon  these  points  the  case  was  argued 


sufficient  to  nullify  the  copy. 

In  support  of  the  rule,  it  was  submitted,  that 
in  such  cases  the  rule  was,  that  where  the 
omission  of  a  single  letter  altered  neither  the 
sound  nor  the  sense,  it  was  an  immaterial  al- 
teration; but  if  it  caused  a  different  sound 
or  sense,  it  was  a  material  alteration.  By  this 
omission,  the  sound  was  rendered  altogether 
different ;    consequently,  it  must  be  consider- 


3c  pxjiui«  •^^  ^«.-- •♦!   ,1,      aiirereni;;    conaequenuy,  11  muak  uc  uuusmcr- 

some  days  since ;  but  in  accordance  witu  tne    ^  ^  material,  and  therefore  the  execution  of 
"  "      '  Hardwiche,  Lord  lalbot,  and   ^^^  ^^^  ^^^^  ^^  ^^^  ^^.^j     ^^^  ^j^^  defend- 


opinions  of  Lord  — 

Lord  King;  by  whom  the  former  decrees  were 
made,  I  must  declare  that  the  present  swjpws 
of  the  revenues  received  by  the  trustees  of  Mr. 
Marshall's  charity  are  applicable  to  the  increase 
of  the  income  of  the  rector,  and  the  other  ec- 
clesiastical provisions  for  the  benefit  of  Chnst  s 
Church,  which  were  contemplated  by  his  will, 
but  that  they  are  not  applicable  to  the  relief  of 
the  parishioners  from  the  rates  imposed  upon 
them  by  the  act  of  the  67  G.  3.  Such  being 
the  opinion  of  the  Court,  let  it  be  referred  to 
the  Master  to  enquire  what  the  present  income 


ant  discharged. 

Per  Curiam. — ^The  act  reqiures  that  when  the 
writ  of  capias  is  executed,  a  copy  should  be 
served  on  the  'defendant.  That  clearly  means 
that  a  correct  copy  shall  be  served  on  him.  Now 
it  appears  to  us  that  the  correct  rule  of  con- 
struction  in  such  a  case  b,  that  the  omission  of 
a  single  letter  is  immaterial,  if  no  variation 
either  in  sound  or  sense  is  produced  by  it ;  but 
if  there  is,  it  is  material.  In  this  case  there  is 
a  variation  in  sound  and  sense,  and  therefore 
the  rule  ought  to  be  made  absolute. 


of  the  rector  of  Christ's  Church  is,  and  what       j^^|^  ahwlntt.—Hodghinson  v.  Hvdgkinson, 
addition  ought  to  be  made,  and  whether  there   g  j  ,334     ^  ^  p  J 
are  any  and  what  other  purposes  connectea 


with  the  charity  that  require  augmentation 
giving  Dberty  to  the  Master  to  stotc  special  cir- 
cumstances. 

Attorney  General  v.  Harris,  at  Lmcoln  s 
Inn,  June  28th  &  30th,  and  July  2d  &  16th, 
1834. 


ANSWERS  TO  QUERIES. 


»  Attorney  General  v.  Oglanden,  1  Ves.  jun. 
247.    See  Attorney  General  v.  Bucknell,  2  Atk. 


NKW  RULES. — PROVING  CONSIDERATION  OP 

BILL.      P.  269. 

Before  the  New  Rules,  I  conceive,  that  with 
notice  to  prove  the  consideration,  the  plaintiff 
stood  in  tlie  situation  now  complained  of  since 
the  Rules,  vi%,  that  he  had  "  to  come  to  trial 

one  to  the  bill 


328.     In  re  Bedford  Charity,  2  Swaiist.  518  \  j  prepared  with  two  sets  of  proof, 

and  Attorney  General  v.  Vivian,  1  Russel,  226.  j  ^  another  to  the  consideration  /'  that  he 
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Answers  to  Querks .--^  Queries. -^Bi^or^s  Letter  Bos, 


may  still  liave  to  do  so,  b,  I  think  with  your 
correspondent,  eaually  true,  but  under  greater 
advantages  than  oefore.  Before  he  had  only 
time  to  collect  his  evidence  of  consideration 
from  the  time  of  notice  given— (the  number  of 
days  required  for  notice  I  am  not  aware  of, 
but  certainly  after  plea  put  in) ; — at  the  pre- 
sent time,  he  has  notice  the  moment  the  plea 
is  filed,  as  to  what  evidence  he  will  be  required 
to  produce  at  the  trial,  and  therefore  a  de- 
cided  advantage,  as  the  section  of  the  New 
Rules  under  the  head  of  Anumpsit,  is  as  fol- 
lows : — *'  In  all  actions  upon  biUs  of  exchange 
and  promissory  notes,  the  plea  of  non  astump- 
sit  snail  be  inadmissible.  In  such  actions, 
therefore,  a  plea  in  denial  must  traverse  some 
matter  of  fact,  e.  g,  the  drawing,  or  making, 
or  indorsing,  or  accepting,  or  presenting,  or 
notice  of  dishonour  or  the  bill  or  note."  And 
again,  "  In  every  species  of  asaumptit,  all 
matters  in  confession  and  avoidance,  including 
not  only  those  by  way  of  discharge,  but  those 
which  shew  the  transaction  to  be  either  void  or 
voidable  in  point  of  law,  on  the  ground  of 
fraud  or  otherwise,  shall  be  specials  pleaded ;" 
e,  g,  (among  others  named)  "  bifls  or  notes 
by  way  of  accommodation."  This  I  conceive 
to  be  an  answer  to  a  plea  in  general  terms ; 
which  would  be  doing  no  more  than  pleading 
non  assumpsit,  M. 

lidD  of  9r<par4  atiH  ConfifysQcing. 

FEOFFMENT. — STAMP.      P.  350. 

It  will  be  seen,  on  reference  to  55  G.  3,  c. 
184,  Schedule,  Part  1.  tit.  Conveyance,  that  a 
certidn  ad  valorem  duty  is  imposed  on  deeds  of 
feoffment  and  bargain  and  sale,  in  addition  to 
that  reauired  on  any  other  deed  of  conveyance. 
This  additional  duty  is  equal  to  that  imposed 
on  a  lease  for  a  year  when  the  conveyance  is 
by  lease  and  release.  In  the  case  mentioaed 
by  "  Juris,"  however,  the  conaderation  is  not 
a  valuable  one,  and  therefore  this  part  of  the 
schedule  will  not  apply.  The  requisite  duty 
^vill  be  found  under  tit.  Feofiinent : — 

j£.  e.     dL 
'*  Feoffment  of  lands,  .&c.  in  Eng- 
land, not  otherwise  charged  .    .  I  16    0 
"And where  the  same  sludl  coo- 
tain  any  letter  or  letter  of  attor* 
ney  to  deliver  or  receive  seisin, 

a/urM^r  duty  of 1  15    0 

**  And  for  every  15  fo.  above  first 
30  fo 15    0." 

I.  M.  C. 


QUERIES. 


ftffla  of  9ta9ttts  mm  Cotiftt^xncinit. 

POLICT  STAMP. 

A  fire  and  life  insurance  office  in  the  coun- 
try, in  consideration  of  450/.  paid,  agreed  to 
insure  to  A,  for  the  term  of  life,  the  aanual 
payment  of  30/.  What  stamp  is  the  instnt- 
ment  securing  the  annual  payment  liable  ta  ? 


The  Stamp  Act,  55  G.  3,  c.  187>  under  the 
head  *'  Policy  of  Assurance  or  Insurance,"  pre^ 
scribes  a  stamp  upon  an  instrument  whereby 
any  insurance  snail  be  made  upon  any  life  ac- 
cording to  the  amount  of  the  sum  insured, 
graduated  by  that  amount.  The  sum  of  30/. 
cannot  be  the  amount  of  the  sum  insured,  as 
that  sum  is  to  be  paid  annually  during  life,  and 
as  the  duration  of  the  life  is  uncertdn,  ao  must 
tiie  amount  be.  This  cannot  be  the  letter  or 
spirit  of  the  Stamp  Act,  as  the  duty  itated 
would  bear  no  reasonable  proportion  to  tiie 
amount ;  neither  can  the  sum  of  450/.  paid, 
be  correctly  denominated  the  sum  insured. 
The  act,  under  the  head  *'Bond  given  as  a 
Security  for  the  Payment  of  any  Annuity," 
expressly  excepts  "  the  original  creation  and 
sale  thereof."  The  above  transaction  with  the 
insurance  office  would  seem  to  be  the  original 
creation  and  sale  of  tlie  annuity  or  annual  sum 
of  30/. ;  and  if  so.  Ikble  to  the  m/  oalorem  rtamp 
of  3/.  upon  the  consideration  San  oi  450/., 
under  the  head  *'  Conveyance." 

A.L* 


SPECIFIC  LEGACY. 


Is  a  bequest  of  a  sum  of  money  doe  upon 
mortgage,  a  s{>ecific  legacy  ?  or  doaa  it  depend 
upon  the  particular  wordmg  of  the  bequest? 
Fide  Le  Grice  v.  Finch,  3  Meriv.  30. 

A.C.  P. 


THE  EDITOR'S  LETTER  BOX. 


The  Second  and  Third  Parts  of  the  Com- 
mentaries  will  appear  in  the  course  of  the 
vacation.  The  Second  Part  will  comprije 
the  following  acts:  1.  Lancaster  Cooqmmhi 
Pleas.      2.  Costs    of   Quare    ImpedEt.      a 

gprin^  Quarter  Sessions.     4.    The   Oeatnl 
riminal   Court.       5.   Capital   PuaaahnMiit 

6.  Haa^ng  in  Chains.  7.  Adnuaiatradon  oi 
Justice  m  ooroughs. 

The  Third  Part  will  include,  1.  Courts  oTEqii- 
ty  Process.  2.  Stay  of  Tithe  Suits.  3.  Escheat  & 
Forfeiture.  4.  Apportionment  of  Rents.  5u  Se- 
curities in  Ireland.  G.CoBimonFieldsEscliaBfe. 

7.  Stamp  Duties.  8&  9.  Turnpike  Amendment 
and  Continuance  Acts.  10.  Friendly  Sodeciesi 
11.  Trading  Associations.  Our  readoa  will 
thus  be  in  possession  of  all  the  Statutes  efiect- 
lag  alterations  in  the  Law  during  the  present 
year,  in  a  collective  and  eoavement  fens, 
adapted  for  practical  use. 

An  analysis  of  all  these  Acta  efiecdi^c 
Alterations  in  the  Law,  will  be  given  in  our 
weekly  numben,  in  acoordanee  with  our  ge- 
neral plan,  and  to  accommodate  thoae  who  do 
not  require  the  statutes  at  large. 

The  Queries  and  Answers  of  X.  Y.;  Lex; 
X.X.;  W.{  B.C.5W.B.;X.;  G.  C. ;  J.  S.; 
"Genus;"  J.  H.  E.;  J.  P.P.i  G.  G.;  and 
W.  B — ^n,  have  been  received. 

The  letters  of  O.  D.  B. ;  S.  W.  S.  s  J.  H. ; 
and  *'  A  Constant  Subscriber,"  are  under  con- 
sideration. 


Srt^  ft^sol  ^b^n^tv^ 


VoLVin.    SATURDAY,  SEPTEMBER  27, 1834.    No.CCXXVIII. 


.<f 


Quod  magU  ad  kos 


PerCioet,  et  nescire  Budam  eet,  agltamus. 


HORAT. 


THE  LORD  CHANCELLOR  AND  THE 
LAST  SESSION  OF  PARLUMENT. 


Wb  are  not  surprised  to  find  that  a  consi- 
derable change  is  taking  place  in  tiie  public 
mind  with  respect  to  the  eminent  person 
now  holding  the  great  seal.  We  can  safely 
refer  to  our  own  pages,  from  the  first  com- 
mencement of  our  work,  to  shew  that  our 
opinicms  on  this  subject  have  never  varied. 
We  have  scrupulously — in  the  opinion  of 
aome  of  our  friends,  too  scrupulously — en- 
deavoured to  do  him  justice.  We  have 
given  him  all  credit  for  his  talents,  his  ver- 
aatility,  his  qualifications  as  an  orator  and 
politician.  We  have  been  ever  willing  to 
forward,  as  much  as  in  us  lay,  all  the  mea- 
fiures  introduced  by  his  Lordship,  which 
were  in  our  opinion  beneficial  to  the  public. 
We  lent  our  humble  assistance,  and  opened 
our  columns  to  every  suggestion  towards 
the  perfecting  the  Chancery  Regulation 
Act,  the  Central  Criminal  Court  Act,  the 
Poor  La^  Act,  and  other  measures,  which 
if  not  originated  by  the  Chancellor,  were 
foster-fethered  by  him.  At  the  same  time 
we  have  steadily,  constantly,  and  strenu- 
ously opposed  all  those  plans  which  have 
been  supported  by  him,  which  tend  to  the 
injiury  of  the  profession  and  the  public. 
Unfortunately  these  latter  are  more  pecu- 
liarly his  Lordship's  own  than  the  former. 
Other  persons  may  safely  lay  claim  to  the 
merit  of  the  Reforms  in  Chancery ;  but  the 
Local  Court  Bill  is  the  undisputed  inven- 
tion of  the  ChanceUot  z  the  new  Criminal 
Court  is  unquestionably  the  recommenda- 
tion of  another ;  but  the  enviable  distinc- 
tion of  calling  the  Bankruptcy  Court  into 
exbtence  is  entirely  Lord  Brougham's*   We 
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have,  however,  in  supporting  or  oppo- 
sing his  legislative  measures*  never  al- 
lowed any  other  consideration  to  enter  our 
minds  than  their  real  merits  and  efiect  on 
the  public  weal.  If  therefore,  as  the  organ 
of  professional  opinion,  it  has  been  our  duty 
more  frequentiy  to  dispraise  than  to  praise, 
it  has.  not  been  sought  by  us.  If,  on  a  hix 
balance  of  his  merits  and  demerits  as  a 
Chancellor,  the  preponderance  was  against 
him,  it  was  no  fiiult  of  ours ;  and  we  can 
have  no  hesitation  now,  as  we  have  never 
had  before,  in  plainly  stating  some  of  the 
many  reasons  why  Lord  Brougham  cannot 
long  retain  his  present  situation  without 
a  material  alteration  in  his  acts  and  con- 
duct. 

We  say  boldly,  then,  that  if  he  is  long 
to  continue  Chancellor,  he  must  regain  the 
lost  confidence  of  his  own  profession.  How 
he  has  lost  it  we  have  repeatedly  pointed 
out.  Lawyers  have  the  same  feelings  and 
senses,  it  is  to  be  presumed,  as  other  men. 
Like  Shakspeare's  Jew,  they  cannot  but 
suffer  under  constant  reproach  and  attack. 
If  sufferance  be  the  badge  of  all  their  tribe, 
they  must  at  last  find  their  patience  worn 
out.  Disunited  as  they  have  ever  been  as 
a  body,  they  must  at  last  combine;  the 
common  opinion  must  finally  be  communi- 
cated. When,  therefore,  tiie  Chancellor 
set  the  profession  at  defiance,  and  went  out 
of  his  way  on  every  occasion  to  abuse,  at- 
tack, injure,  and  endeavour  to  degrade  it, 
individually  and  collectively,  it  was  not  to 
be  supposed  that  his  conduct  would  not  be 
resented.  His  Lordship,  we  suppose, 
counted  the  cost ;  he  took  his  stand ;  he 
was  ready  to  sacrifice  his  profession  as  a 
peace-offering  to  the  public ;  but  he  could 
hardly  expect  us  "  to  lick  the  hand  just 
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raised  to  shed  our  blood."     He  has  suc- 
ceeded, therefore,   in   alienating  his   own 
profession  from  him.     Lawyers;  of  all  par- 
ties, of  all  claAses,  are   almost  to  a  man 
agreed  in  a  feeling  of  disgust  and  indigna- 
tion at  the  conduct  of  the   existing  Lord 
Chancellor;  and  we  can  assure  him,  that 
in  spite  of  the  large  patronage  now  at  his 
disposal,   and  which   may   attract    a    few 
fawning  flatterers  around  him— the  depend- 
ent, the  mean-spirited,  and  the  talentless, — 
that  the  great  body  of  lawyers  are  not  to  be 
coaxed  over  cither  by  an  occasional  extrava- 
gance of  encomium,  or  by  a  condescension 
to  the  festivities  of  a   circuit- table.      We 
repeat  that  the  Lord  Chancellor  must  in  act 
and  word  entirely  alter  the  line  of  conduct 
he  has  hitherto  pursued  to  his  own  profes- 
sion, or  he  cannot  long  continue  its  head. 

We  have   complained  of  the  tone  and 
language  assumed  by  the  Chancellor  to- 
wards the  profession ;  but  it  is  by  no  means 
confined  to  this  subject.     We  can  hardly 
believe  that  it  can  long  be  tolerated  by  any 
class,  even  by  the  Peers  of  the  realm  >     It 
may  be  the  infirmity  of  the  Noble  Lord,  that 
he  can  speak  on  no  subject  with  temper  or 
moderation ;  exaggeration  may  be  the  ex- 
treme into  which  he  must  always  run :  but 
there   must  be   some   end   to   this.      The 
dwellers  near  Niagara  cannot  hear  the  roar 
of  the  cataract;  and  his  torrent  of  words 
must,  in  like  manner,  cease  to  have  any 
eflFect.     In  this  point,  at  any  rate,  an  alter- 
ation must  talce  place. 

But  however  we  may  regret  inconsiderate 
and  unwarranted  language,  we  have  still 
more  to  deplore  the  unhappy  schemes  of 
legislation  with  which  the  Lord  Chancellor 
is  coupled.     The  evils  of  the  chief  of  these, 
the  Ix)cal  Court  Bill,  in  the  shape  recom- 
mended by  his  Lordship,  have  so  often  been 
exposed  in  these  pages,  that  it  would  be 
needless  for  us  to  do  anything  more  than 
advert  to  it,  except  to  remark,  that  visionary 
and  disastrous  as  it  is  in  itself,  so  is  it  ut- 
terly inconsistent  with  all  the  other  projects 
supported  by  its  originator.     What  is  the 
great   recommendation   of  the   Poor  Law 
Act  }     Its  centralising  operation.     Why  is 
the  new  Criminal  Court  established — "  The 
Central  Criminal  Court  ?"     Because  it  is 
desirable  to  bring  all  the  operations  of  jus- 
tice as  much  as  possible  within  the  metro- 
polis.    Why  is  the  General  Registry  Bill 
to  be  preferred  to  all  other  plans  ?    Because 
of  its  central  office.     And  yet  almost  be- 
fore the  echo  of  the  eulogiums  on  these 
measures  has  died  away,  a  scheme  is  to  be 
r  jcommended  which  is  in  direct  opposition 


to  every  principle  on  which  the  other  mea^ 
sures  are  founded.  Let  us  therefore  not 
hear  figain  of  Local  Court  BiUs. 

Sincerely  therefore  do  we  hope,  that  if 
the  Chancellor  continue  in  office,  we  may 
never  have  those  grounds  of  complaint 
against  him  which  we  have  freely  stated, 
and  we  hope  not  in  vain.  Such  have  ever 
been  our  opinions ;  and  knowing  how  weU 
they  are  founded,  we  can  feel  no  surprise 
that  they  are  now  shared  by  others,  who  at 
first  entertained  different  sentiments  as  to 
his  Lordship*s  qualifications. 


CHANGES  MADE  IN  THE  LAW 
DURING  THE  LAST  SESSION  OF 
PARLIAMENT,  1834. 

No.  IV. 


COSTS    OP   QUARE  lUPEDrT. 

4  &  5  W.  4,  c.  39. 

Actions  of  quare  impedit  are  not  fr^aently 
brought  by  the  general  practitioner,  and  we 
may  tlierefore  mention  that  the  writ  lies 
where  any  one  hath  an  advowson,  and  the 
parson  dies,  and  another  presents  a  cleik, 
or  disturbs  the  rightful  patron  to  present ; 
then  the  latter  is  entitled  to  this  writ.  It 
b  so  called,  like  most  of  the  other  wnts  in 
the  register,  from  certain  words  in  the  writ 
respecting  the  special  matter  for  which  the 
writ  is  brought.  3  Bum's  Eccleis.  Law,  p. 
276. 


When  single  damages  are  given  by  a 
statute,  subsequent  to  the  Statute  of  Glou- 
cester, in  a  new  case  wherein  no  damages 
were   previously  recoverable,   it  has  been 
doubted  whether  the  plaintiff  should  recover 
costs,  if  they  were  not  mentioned  in  the 
statute.     The  rule  in  Pinfold's  case,  10  Co. 
116a,  is,  that  he  shall  not  so  recover ;  and 
accordingly  it  has  been  holden,  that  he  is 
not  entifiled  to    costs    in    quare  impedii, 
(2  Hen.  4,  17;   27  Hen.  6,  10;    10  Ca 
116  a;    2  Inst.  289,  362;    Barnes,  140; 
3  Bing.  404 ;  and  see  Cro.  Car.  560 ;  CartL 
231 ;  Cowp.  367,  8,)  wherein  damages  are 
given  by  the  Statute  of  Westminster  2« 
13  Edw.  1,  c.  5,   §  3.     But  the   role  in 
Pinfold's    case    is    contradicted    by  Loid 
Coke  himself  (2  Inst.  289)  ;  who  says,  that 
"  this   clause   (respecting  the    Statute   of 
Gloucester's    holding   place    in    all    cases 
where  a  man  recovers  damages.)  doth  ex- 
tend  to  give   costs,   where    damages   are 
given  to  any  demandant  or  plaintiff  in  any 
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acfIon»  by  any  statute  made  after  tliis  Par- 
liament :"  and  the  role  has  since  been  nar- 
rowed by  several  modem  decisions;  from 
whence  it  may  be  collected,  that  the  plain- 
tiff is  entitled  to  costs,  in  all  cases  where 
single  damages  are  given  by  statute  to  the 
party  grieved,  (2  Wils.  91 ;  2  Ken.  474  ;  S. 
C.  Barnes,  151;  S.  C.  3  Bur.  1723;  Say. 
Costs.  10}  S.  C.  1  Dumf.  &  East.  71; 
6  Dumf.  &  East,  355 ;  7  Dumf.  &  East. 
267;  but  see  Cowp.  367,  8;)  although 
costs  are  not  particularly  mentioned  in  the 
statute.  Udd's  Prac.  946.  In  several  of 
the  foregoing  cases,  wherein  costs  were  not 
recoverable  by  the  plaintiff  at  common  law, 
they  are  expressly  given  him  by  the  statute 
8&9WU.  3,  c.  11,  $  3. 

The  present  act,  which  is  intituled  "  An 
Act  to  give  Costs  in  Actions  of  Quare  im^ 
pedit,**  recites  that  the  delay  and  expense 
of  recovering  advowsons,  and  the  rights  of 
patronage  and  presentation  to  ecclesiastical 
benefices,  by  actions  of  quare  impedit,  are 
much  increased  by  reason  of  the  defendants 
in  such  actions  not  being  liable  for  the  pay- 
ment of  costs,  and  the  true  patrons  are 
thereby  frequently  deterred  from  the  prose- 
cution of  their  just  rights ; 

And  that  it  is  also  expedient  to  afford 
further  protection  to  incumbents  of  advow- 
sons from  vexatious  and  unfounded  proceed- 
ings to  disturb  them  in  the  enjoyment 
thereof: 

It  is  therefore  enacted,  that  in  all  writs  and 
actions  of  quare  impedit  issued  or  brouj^ht 
Xrom  and  after  the  pairing  of  this  act^  in  Eng- 
land, Wales,  or  Ireland,  where  a  verdict  shall 
pass  or  be  given  for  the  plaintiff  or  plaintiflTs 
in  anjr  such  writ  or  action,  the  plamtifil  or 
plaintiffs  in  every  such  writ  or  action,  in  addi- 
tion to  the  damages  to  which  he  or  they  is  or 
are  by  law  now  entitled,  shall  also  have  judg- 
ment to  recover  his  or  their  fuU  costs  and 
charges  agunst  the  defendant  or  defendants 
therein,  to  be  assessed,  taxed,  and  levied  in 
such  manner  and  form  as  costs  in  personal 
actions  are  now  by  law  assessed,  taxed,  and 
levied ; 

And  where  in  any  such  writ  or  action  the 
plaintiff  or  plaintiffs  therein  shall  discontinue, 
or  he  nonsuited,  or  a  verdict  shall  be  had 
against  him  or  them,  that  then  the  defendant 
or  defendants  in  every  such  writ  or  action 
shall  have  judgment  to  recover  his  or  their  fiiU 
costs  and  charj^es  against  the  plaintiff  or  plain- 
tiffs therein,  to  be  assessed,  taxed,  and  levied 
in  manner  aforesaid : 

Provided  that  no  judgment  for  costs  shall  be 
had  against  any  archbishop,  bishop,  or  other 
ecclesiastical  patron  or  incumbent,  if  the  Jud((e 

*  The  act  passed  on  the  30lh  July,  1834. 


who  shall  try  the  cause,  or  If  there  shall  be  no 
trial  by  a  jury,  the  Court  in  which  judgment 
shall  be  given,  shall  certify  that  such  arch- 
bishop, bishop,  or  other  cccle£>iabtical  patron 
or  incumbent  had  probable  cause  for  defend- 
ing such  action ;  but  in  no  case  when  the  de« 
fence  to  any  such  action  shall  be  grounded 
upon  a  presentation  or  presentations,  collation 
or  collations  previously  made  to  any  benefice, 
shall  such  presentation  or  presentations,  coUa-  ' 
tion  or  collations,  be  deemed  or  considered 
probable  cause  for  defending  such  action. 


THE  WESTMINSTER  REVIEW  AND 
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{Continued  from  p.  376.] 

We  have,  in  the  extracts  which  we  have 
hitherto  made,  stated  the  opinions  of  our 
contemporary  on  some  of  the  measures  con- 
nected with  the  law.  We  shall  now  con- 
clude our  notice  of  the  article  with  his 
opinions  on  the  subject  of  law  patronage, 
to  which  we  have  frequently  adverted,  and 
which  certainly  is  of  the  greatest  im- 
portance. 

**  This  short  retrospect  of  the  progress  of 
legal  reform  will  be  concluded  by  some  ob- 
servations more  particularly  directed  to   the 
subject  of  patronage ;  and  here  it  must   be 
prembed,  that  agamst  any  improper  creation 
or  application  otpatronage,  no  credit  will  be 
allowed,  by  way  of  set-off,  for  the  abolition  of 
sundry  minor  preferments,  or  even  of  the  pa- 
tent places,  seeinjjr  that  no  man  of  common 
honesty  could  maintain  them.    Patronage  of 
this  sort,  moreover,  was  of  comparatively  little 
political  import.    The  places  were  of  the  na- 
ture of  pecuniary  and  personal  gratifications 
for  the  relatives  and  connexions  of  the  autho- 
rities dispensing  them ;  they,  in  fact,  formed 
their  salary  or  compensation.    The  reverse  is 
the  case  with  the  accumiUation  of  active  em- 
plovments,  which  must  be  widely  distributed, 
ana  which  will  be  aimed  at  through  political 
channels.     The  present  is  a  peculiarly   im- 
portant period  for   weighing  well  what  our 
rulers  are  about  in  this  respect.    The  English 
bar  has  hitherto  occupied  a  very  important 
station,  both  socially  and  politically.     From 
its  ranks  has  arisen  the  most  influential  popu- 
lar and  literary  leaders.    Rightly  or  wrongly, 
the  mere  fact  of  being  called  to  the  bar  is, 
without  any  further  examination,  considered  a 
qualification  for  almost  any  legal  employment 
This  body  has  hitherto  been  almost  altogether 
concentrated  in  town,  and  thus  poxvcrfully 
controlled  by  emulation  and  constant  public 
observation.    Considering  the  extent  of  the 
body,  the  quantum    of    employment   to    be 
earned  by  political  intrigue  has  not  hitherto 
been  exorbitant,  as  the  great  prizes  must  be 
aimed  at  only  through  very  considerable  pro- 
ficiency, and  the  disposition  of  most  of^the 

2  D  2 


420 


The  Westminster  Review  and  Law  Reform. 


rest  was  directed  by  personal  rather  than  pub- 
lic reasons.  The  old  commissionerships  of 
bi^nkruptcy  formed  the  most  numerous  class  of 
minor  gratifications;  but  they  were  small  in 
amount,  and  went  chiefly  to  the  scions  of  the 
aristocracy  as  a  sort  of  pocket  money,  to  per- 
sonal connexions  of  the  Chancellor,  or  to 
working  men  as  mere  introductions  to  general 
practice.  They  were  not  of  sufficient  value 
to  purchase  any  very  important  subserviencies. 
"  It  cannot  be  concealed,  that  the  effect  of 
many  of  the  pending  measures  of  judicial  re- 
form will  soon  effectually  alter  the  position 
and  character  of  the  bar.  It  must  be  much 
more  dispersed  into  country  residencies ;  and 
the  station  of  those  in  town  must  also  be 
lowered.  All  thb  the  public  must  be  prepared 
for ;  seeing  it  to  be  the  necessary  consequence 
of  some  of  the  important  measures  contem- 
plated. But  it  becomes  of  great  consequence 
to  consider  whether  at  the  same  time  the  faci- 
lities should  be  increased  for  subduing  and 
reducing  to  tame  subserviency  this  body, 
already  about  to  be  weakened  in  its  tone.  It 
would  be  far  more  politic  to  increase  the 
habit  of  looking  to  the  community,  and  not 
the  executive,  as  ihe  judges  and  rewarders  of 
talent  and  good  conduct. 

"The awkward  shifts  resorted  to  in  order  to 
vary  and  qualify  the  disposition  of  this  in- 
creasing patronage,  serve  well  enough  to  prove 
that  our  rulers  are  aware  of  the  evd,  but  fur- 
nish no  adequate  remedy  for  it.  Thus,  as  in 
the  case  of  the  revising  barristers,  under  the 
reform  act,  recourse  is  had  at  one  time  to  the 
judges  of  assize,  a  most  objectionable  scheme, 
which  puts  ail  the  bar  on  the  circuit  in  a  direct 
dependence  on  the  judge  they  attend.  In  an- 
other case,  the  Chief  Justice  of  the  Common 
Fleas  is  so  brought  fonvard.  At  another  time 
the  judges  make  lists,  out  of  which  the  Chan- 
cellor selects. 

*'  Another  pleasant  contrivance  was  much 
lauded  last  session ;  that  of  transferring  mas- 
terships in  Chancery  from  the  direct  appoint- 
ment  of  the  Chancellor,  to  that  of  his  Majesty 
under  the  Chancellor's  nomination  or  recom- 
mendation. ^Vhat  a  farce  is  this  to  impose 
upon  the  legislature  I  What  an  admission  that 
our  Chancdlors  have  let  their  consciences  draw 
a  distinction  between  the  direct  duty  of  recom- 
mending fit  ofi^cers,  and  the  discharge  of  the 
equally  binding  duty  of  honestly  acting  on  a 
trust  confided  to  them  for  public  benefit,  not 
for  their  own  or  tlieir  friends'  gratification ! 
But  does  any  one  believe  that  this  change  of 
form  will  make  any  real  difference?  Does 
Lord  Brougham  mean  to  say,  that  after  this 
change  he  will  not  make  such  masters  as  he 
has  hitherto  done  ?  And  what  is  the  fact  as  to 
his  and  his  predecessors*  appointments  to 
offices  which  are  and  have  been  under  the  cir- 
cumstances now  given  to  masterships?  Are 
they  better  administered?  Let  those  speak 
who  have  watched  how  judgeships  have  been 
filled ; — how  even  in  these  days  the  bankruptcy 


as  it  is  absolutely  necessary  to  leave  with  the 
executive, — and  their  number  might  be  fiurly 
much  reduced,  instead  of  increased — it  would 
be  far  better  to  have  a  responsible  public  board. 
No  one  man  can  have  eitlier  time  or  means  for 
selecting  the  best  men  qualified  for  public  ser- 
vice. Men  of  independent  spirit^  moreover* 
would  scruple  no  more  than  soldiers  or  saUon 
do,  the  placing  their  names  on  any  public  list 
as  competitors  for  active  employment ;  though 
they  now  shrink  from  applying  to  an  indtridua], 
because  all  intercourse  of  3ie  sort  aacumes 
more  or  less  the  form  of  courting  persona]  fa- 
vour. The  result  of  the  existing  system  is  ti»l 
servility,  toadyism^  and  mediocrity  of  talent, 
have  been  always  (and  probably  wiU  be  still)  the 
best,  at  least  the  surest  passports  to  'success. 
How,  also,  is  it  possible  to  account  for  the  odd 
appointments  seen  every  day  ?  As  a  present 
example,  how  can  it  escape  astonishmeDt  that 
no  better  jurists  or  philosophers  could  be 
found,  to  whom  to  intrust  the  woA  of  R6- 
milly,  Bentham,  Mackintosh  (not  to  mentiMi 
the  illustrious  jurists  of  the  Continent)^  than  cer- 
tain conveyancers  and  special  pleaders,  whose 
names  may  be  seen  quoted,  but  whose  qualifi- 
cations for  such  a  weighty  task  are  unfbrta- 
nately  a  secret  to  every  one. 

*'  An  approximation  will  be  hazarded,  to  a 
calculation  of  the  amount  of  1ml  patronage 
already  created,  or  in  progress.  The  operation 
will  be  confined  to  the  bar  only ;  but  it  must 
not  be  forgotten  that  the  formation  of  the  bank- 
ruptcy lists,  the  prospects  ofplaces  connected 
with  local  courts  (on  Lord  Brougham's  plan) 
and  with  the  registration  of  deeds  (if  localized), 
the  appointments  under  the  I^ne  and  Reco- 
veries Act,  &c.  &c.  have  opened  a  field  of  pa- 
tronage before  quite  unknown ;  and  that  the 
country  attorneys,  as  well  as  the  bar,  are  all 
aUve,  canvassing  and  toadying  in  their  way  for 
preferment  also.  Considering  the  wdgfat  of 
this  body  (especially  in  election  matters)  the 
forging  this  chain  for  them  is  no  small  political 
advantage  to  a  government. 

"  Re&rring  to  the  official  Somerset  House  Est 
of  barristers,  the  registered  number  of  effecttre 
men  seems  to  be  somewhere  about  one  thoo- 
sand.    Examine   then   the   number  of   n^tr 

{>laces — ^besides  all  the  old — opened  for  ihk 
imited  number;  bearing  in  mind  too,  that, 
besides  the  successful  occupant,  there  is  al- 
ways a  large  body  influenced  by  the  expecta- 
tions the  places  create. 

"1.  There  is  a  fluctuating  body  of  commis- 
sionerships of  various  sorts,  some  of  them  vary- 
ing from  1,000/.  to  1 ,500/.  a  year.  These  are 
now  so  frequently  occurring,  that  they  may  be 
reckoned  a  standing  amount  of  patronage ;  the 
more  influential,  because,  many  of  them  being 
short  lived,  more  persons  can  be  obliged,  and 
more  of  course  kept  in  expectation.  There 
are  now  many  more  than  fifty  persons  engaged ; 
but  it  will  be  under  the  mark  to  reckon  full 
fifty  effective  constant  preferments. 

2.  The  Bankruptcy  Court  affords  four  jadge- 


m 


judges,  for  instance,  were  selected,  and  what  ships,  six  commissionerships,  and  a  number  of 
the  voice  of  the  profession  was  on  the  subject,  registrarships,  which,  as  applicable  to  the  bar, 
For  the  administration  of  such  appointments  cannot  be  exactly  defined,  because  it  is  not 
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known  how  long  the  bar  mil  stoop  ftrom  what  |  symptom  has  hitherto  appeared  of  any  con- 
is  called  the  advocate's  dignity,  to  take  purely  |  sistent  or  well  digested  plan  of  operations 
Qiinistertal  or  mechanical  offices.    The  places    *^''        j— ^-^  --        -       »-— j  *-- 
seem  ^ood  enough,  as  at  least  one  sergeant  at 


luw  and  one  barrister  are  now  in  possession 
of  them.  Twelve  first  rate  places  may  at  least 
be  reckoned  on  this  score. 

"3.  The  extent  of  patronage  in  judgeships, 
on  Lord  Brougham's  Local  Courts  scheme, 
may  be  taken  to  be  at  least  one  for  each 
county  of  England  and  Wales,  as  some  must 
have  more  than  one;  but  say  fifty  in  aU»  of 
first  rate  places.  There  are  also  the  registrar- 
ships^  and  probably  they  will  be  made  good 
enough  for  the  bar  also.  If  so,  there  are  at 
least  fifty  more  offices  of  this  sort. 

'*  4.  If  the  Registration  Bill  passes  on  the  com- 
missioners' plan,  it  will  probably  employ  only 
two  or  three  hands.  If  localized,  there  must 
be  full  fifty  here  also. 

"  5.  The  '  Imprisonment  for  Debt  BiU '  was, 
it  has  been  asserted,  to  be  worked  by  the  Local 
Courts  machinery ;  if,  contrary  to  usual  ^rac* 
tice.  this  is  effected,  it  will  still  add  consider- 


being  adopted  or  contemplated  by  any  one. 
Little  is  to  be  seen  besides  insulated  attempts 
without  plan  or  connexion,  and  bills  conducted 
in  the  most  unbusinesslike  manner,  so  as  to 
pass  in  a  state  which  even  their  promoters 
disavow,  and  often  owing  even  their  partial 
success  to  the  caprice  of  individuals.  This 
will  probably  contmue  to  be  the  case,  unless 
the  more  rational  plan  of  the  Americana  can 
be  adopted,  of  entrusting  a  subject  when  it  is 
admitted  to  require  amendments,  to  one,  or 
a  very  limited  number  of  competent  indivi- 
duals; for  the  purpose,  not  of  publishing  folio 
volumes  and  making  suggestions  which  no  one 
acts  upon,  but  of  at  once  preparing  and  sub; 
mitting  bills  to  parliament,  attending  to  their 
progress,  and  continuing  their  labor  afterwards 
to  the  promulgation .  and  explanation  of  the 
new  law. 
'*The  almost  entire  cessation  of  any  efiTective 

Erogress  during  the  present  session,  ^ves  no 
ope  of  amendment.    One  bill  now  m  pro* 


ably  to  the  number,  as  the  judges  must  have    gress  looks  very  like  a  job,  and  b  rather  an 


smaller  districts  in  consequence.    At  least  ten 
more  must  be  reckoned. 

''6.The  country  barrister  commissionerships 
are,  it  is  understood,  to  have  their  functions 
and  emoluments  further  increased  by  giving 
them  a  monopoly  of  other  branches  of  practice 
DOW  open,  n  is  impossible  to  define  exactly 
either  the  number  or  emoluments  of  these 
places.  Full  three  for  each  county,  on  an 
average,  may  probably  be  taken. 

**  /.  We  are  threatened  with  having  the  rc- 
corderships  of  cities  and  boroughs  given  to  the 
crown.  At  present  this  is  only  announced 
as  to  the  new  parliamentary  boroughs ;  but 
uniformity  will  no  doubt  (and  reasonably) 
be  next  pleaded,  as  requiring  the  same  with 
regard  to  the  old.  Sometlung  is  said  of 
duplicating  their  functions  with  those  of  local 
judges ;  but  it  inay  be  doubted  whether  this  is 
practicable.  There  will  be  probably  full  one 
nundred  good  recorderships,  and  the  reader 
may  deduct  as  he  pleases  from  this  in  respect 
of  probable  duplications. 

**8.The  reform  bill  has  onened  a  great  num- 
ber of  appointments,  not  large  in  value,  but 
exceedingly  acceptable  to  the  junior  practi- 
tioners, whose  chamber  expences  they  seem  at 
least  likely  to  pav.  A  return  to  the  House  of 
Commons,  whicn  is  in  existence,  shows  the 
number  of  gentlemen  employed  from  this 
source,  and  the  amount  of  some  thousands 
paid  them  for  time,  and  expenses ;  the  latter 
oeing  nearly  pure  gain,  as  they  must  otherwise 
have  spent  their  vacations  at  their  own  cost. 
It  is  easy  to  conceive  what  direct  control  these 
yearly  renewing  places  give  to  the  judges,  over 
the  whole  bar  of  the  circuit. 

"  The  reader  may  sum  up  this  rough  cal- 
culation, and  compare  it  with  the  body  on 
whom  it  operates.  There  seems  already  a 
quite  sufficient  fund  created  and  in  prospect, 
to  command  every  individual  whom  a  govern- 
ment, may  wish  to  control. 
'  ''On  the  general  subject  of  law  reform,  little 


amusing  instance  of  the  comistency  of  our 
operations  in  the  way  of  legal  reform.  Tho 
legislature  has  just  abolished  the  Welsh  and 
one  of  the  Palatinate  Courts ;  yet  it  is  this 
session  nursing  up  that  of  the  Duchy  of  Lan- 
caster,— a  local  Court  without  any  local  ad- 
vantages (its  judges  being  constantly  two  hun- 
dred and  fifty  miles  off*),  and  so  little  likely  to 
l)e  resorted  to  if  left  to  itself,  that  the  upper 
Courts  are  actually  restrained  liy  heavy  fees, — 
operating  as  a  bounty  in  favour  of  the  in* 
effective  Duchy  Court, — from  even  coniing  in 
competition  with  it-" 


ON  THE  REGISTRATION  OP  SET- 
TLEMENTS  AND  ASSIGNMENTS 
OF  REVERSIONS. 


Mr.  Editor, 
As  "A  Moderate  Reformer"  very  candidly 
admits  that  "  he  has  not  in  his  own  practice 
met  with  an  instance  of  fraud  by  the  conceal- 
ment of  a  mortgage  or  purchase  deed,*'  his 
own  experience,  so  far  nrora  furnishing  any 
ground  for  their  being  registered,  justifies  me 
in  throwing  the  whole  weight  of  that  admission 
into  the  opposite  scale.  It  appears,  however, 
that  with  respect  to  settlements,  his  experience 
is  the  other  way;  and  he  particularizes  one 
case  of  suppression  i  but  as  the  property  ^« 
guenthedxo  the  wife,  as  stated,  does  not  appear 
to  be  property  devolving  upon  her,  I  doubt  its 
applicability :  be  this  as  it  may,  being  tainted 
with  negligence,  it  is  inadmissible.  He  admits 
"  no  question  was  asked,"  and  that  the  trus- 
tees 0?  the  wiU  "  were  not  sufficiently  cautious  ;** 
but  as  those  of  the  settlement  knew  that  "  she 
had  large  expectations,"  and  probably  from 
this  very  will,  were  they  not  careless  ?  And 
seeing  that  the  covenant  to  settle  future  pro- 
perty is  to  be  found  in  the  printed  precedents, 
^     ^  2  D  3 
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and  is  otherwise  sufBdently  knoim  In  practice 
to  be  fairly  considered  not  an  unusual  cove- 
nant, were  not  the  mortgagee's  solicitors  ne- 
gligent? If  these  questions  are  affirmatively 
answered,  this  case  affords  no  ground  for  a 
reffisiry. 

1  regret  that  your  correspondent  has  not 
stated  the  particulars  of  the  other  two  cases  to 
which  he  alludes,  because  it  is  possible  that 
they  also  may  be  inadmissible,  ana  particularly 
because  it  is  notorious  that  although  there  has 
not  been  any  negligence  in  beating  up  for 
cases,  but  few  can  be  found  to  support  a  re- 
gistry ;  and  therefore  those  which  are  brought 
forward  should  be  subjected  to  a  real  examm- 
ation,  by  parties  who  are  not  afraid  of  ex- 
amining this  question  from  any  fear  of  their 
own  conviction  of  its  merits. 

Pardon  my  referring  to  my  communication, 
p.  153,  where  I  invite  your  correspondent  to 
shew  a  single  instance  '*  where  negligence  or 
carelessness  was  not  imputable,  or  where  the 
existing  law  was  not  sufficient  to  afford  re- 
dress," as  an  introduction  to  the  following  ob- 
servations of  Lord  Hardwicke,  1  Ves.  96 :  '*  If 
an  uttorneg  of  a  vendor,  knowing  of  incum- 
brances thereon,  treat  for  his  client  in  the  sale 
thereof,  without  disclosing  them  to  the  pur- 
chaser, knowing  him  a  stranger  thereto,  but  re- 
presenting it  so  as  to  induce  a  buyer  to  trust  his 
money  upon  it,  a  remedy  lies  against  him  in 
etjuity ;  to  which  principle  it  is  necessary  for 
ihe  Court  to  adhere,  to  preserve  integrity 
and  fair  dealing  between  man  and  man,  most 
transactions  being  by  the  intervention  of  an 
attorney  or  solicitor :"  and  to  refer  to  ffilson 
v.  Tucker,  3  Starkie,  154,  where  an  attorney 
was  employed  to  transact  a  loan  upon  the 
security  of  a  legacy,  of  which  an  extract  from 
the  will  was  furnished  him  by  his  client,  but 
which  did  not  contain  a  subsequent  clause, 
directing  the  legacy  to  be  void  in  case  of  an 
assignment  by  the  legatee ;  as  one  among 
other  authorities,  to  shew  that  an  attorney  is 
liable  ul  law  for  any  loss  his  negligence  may 
occasion.  The  law,  by  thus  pledging  the  so- 
licitor for  the  correctness  of  his  transactions, 
affords  a  protection  to  the  public,  fully  equal 
to  that  of  a  registry,  without  any  of  its  annoy- 
ances or  expense ;  and  when  we  consider  the 
innumerable  transactions  in  which  the  profes- 
sion has  been  engaged,  and  look  at  the  tew  in- 
stances of  professional  delinquency  which  this 
prying  age  can  bring  forward,  the  profession 
na's  cause  for  exultation ;  and  I  fear  not  that 
its  "  iutegrily  and  fair  dealing"  will  continue 
to  render  a  registry  project  uncalled  for  and 
unnecessary. 

.  Vour  correspondent  adds,  "  this,  if  I  mis- 
take not,  is  the  same  case  to  which  Mr. 
Brougham  alluded,  in  his  last  speech  upon  the 
Registry  Bill :"  not  having  seen  that  speech, 
I  may  perhaps  be  excused  for  asking  if  he 
dors  not  know  it  to  be  so  ? 

He  also  says,  "  if  I  mistake  not,  it  will  be  a 
common  question  on  titles,  in  consequence  of 
the  Dower  Act,  whether  any  stipulation  exists, 
that  the  vendor's  wife  shall  not  be  deprived 
of  her  dower."    I  shall  not  stop  to  inquire 


into  the  possibility  of  its  being  the  intendoa 
of  the  11th  section  \o  furnish  a  reason  for  a 
registry ;  and  therefore  I  admit  that  such  in- 
quiry may  ocasionally  be  necessary:  but  a 
prudent  practitioner  will  resort  to  the  usual 
mode  of  proving  a  negative,  by  calling  for  one 
or  more  affidavits,  according  to  the  probabili- 
ties of  the  case,  from  those  most  likely  to  be 
acquainted  with  the  fact ;  besides  which,  the 
plea  of  being  a  purchaser  for  valuable  consi* 
deration,  without  notice,  will  prevail  against 
any  claim  which  the  wife  wonla  be  advised  to 
make  under  the  covenant. 

••  But,"  observes  your  correspondent,  *'  a 
cursory  review  of  the  practice  on  the  sales  of 
reversions,  will,  1  think,  satisfy  most  unpre* 
judiced  persons,  that  in  all  ordinary  cases  a 
register,  which  will  not  supersede  the  codudu- 
nications  with  the  trustees,  which  X.  Y.  seems 
to  consider  so  advantageous,  will  be  more  sa- 
tisfactory than  the  course  now  adopted."  I 
may  be  considered  prejudiced,  but  wh^r  I  know 
not ;  I  owe  nothing  to  the  profession  but 
good  will,  and  an  honest  desire  (believing  it  to 
be  for  the  public  benefit)  that  amidst  dl  the 
doubtful  changes  the  "  spirit  of  the  age  "  is 
meditating,  the  profession  of  the  Law  may 
retain  its  place  amongst  the  sciences,  and  re- 
main an  honorable  field  for  the  exertions  of  its 
members.  Pardon  this  digression,  and  permit 
me  to  ask  your  correspondent,  if  this  infallible 
panacea  of  a  registry  is  intended  to  be  an  ad- 
dition to,  and  not  a  substitute  for,  the  present 
practice?  If  it  is,  I  have  no  doubt  the  profes- 
sion generally  will  regard  it  as  a  wanton  in- 
curring of  expense;  and  as  a  precautionary 
security,  as  useless  as  the  bona  of  a  beggar 
compared  with  that  of  Mr.  Rothschild. 

The  death  or  absence  of  a  trustee  may  oc«ff- 
sionally  be  productive  of  inconvenience ;  but 
it  is  a  novel  doctrine,  not  suited  to  the  present 
reformed,  and  consequently  would-be-consi- 
dered enlightened  times,  that  to  remove  the 
particular  inconvenience  of  a  few  in^mdumls^ 
a  positive  hardship  may  be  inflicted  upon 
society  at  large — an  inconvenience,  too,  which 
the  delay  of  a  few  days,  or  weeks  at  most,  may 
fully  obviate.  The  transactions  of  this  coun- 
try are  so  ramified  and  complex,  that  in 
despite  of  visionaries  and  theorists,  such  is 
the  infirmity  of  all  human  rules,  laws  appli- 
cable to  it  must  of  necessity  be  partially  in- 
convenient ;  and  it  was  formerly  considered  a 
sound  principle  of  law,  that  individual  cases  of 
inconvenience,  and  even  of  hardship,  ought  to 
have  no  weight  when  opposed  to  ttie  general 
good ;  unhappily  the  reverse  of  this  is  the 
baneful  principle  upon  which  the  reforms  of 
the  present  day  are  proceeding.  But  with 
respect  to  the  question  of  a  Registry,  it  b  not 
too  late  to  consider,  that  with  us  there  b  no- 
thing so  sensitive  as  credit,  and  that  any  mea- 
sure affecting  that,  lays  the  axe  to  the  root  of 
our  waning  prosperity. 

Some  years  ago  I  made  an  engagement  widi 
a  gentleman  representing  a  very  old  established 
business,  and  as  the  labour  entirely  devolved 
upon  myself,  in  order  to  make  myself  '*  at 
home"  with  the  papers^  I  devoted  ul  ray  kt« 


On  the  Regktrathh  ofSetthmenis  and-Assignment  of  Reversions, 


423 


snre  by  day,  and  many  of  my  nights,  to  their 
«xamination,  and  ultimately  succeeded  in 
forming  a  rei^ister  of  their  contents ;  and  hav- 
iuijf  indexed  the  whole,  I  found  it  not  only 
useful  in  practice,  but  myself  in  possession  of 
information  which  let  me  into  many  secrets, 
not  only  connected  with  the  origin,  rise,  and 
fall  of  most  of  the  families  by  which  I  was  sur- 
rounded,  but  of  the  titles  by  which  their  pro- 
perty was  held,  some  of  which,  from  subsequent 
lievishns  and  other  circumstances,  were  clearly 
l^ad.  On  my  leaving  that  office,  a  liberal  offer 
was  made  me  for  my  register,  not  by  a  profes- 
sional man,  although  several  had  consulted  it 
for  legitimate  purposes,  but  bv  one  of  that 
class  of  prying  and  clever  indiviauals,  too  com- 
mon in  almost  every  town  and  village  in  the 
kingdom,  and  to  whom  a  Registry  would  be 
an  invaluable  acquisition.  This  circumstance 
confirmed  me  an  opponent  of  registration, 
from  a  conviction  of  tne  mischievous  purposes 
to  which  it  may  be  applied.  Consider  the 
consequences  to  individuals,  which  an  accept- 
ance of  this  offer  would  have  occasioned.  The 
man,  with  a  little  pressure,  honestly  avowed 
his  purpose  of  makmg  a  penny  by  the  specu- 
lation. The  register  remains  where  it  ought, 
m  the  hands  of  the  professional  gentleman 
entitled  to  it  under  that  solemn  contract  of 
secrcsy,  the  strict  observance  of  which  reflects 
honor  on  the  profession,  and  is  felt  to  be  ad- 
vantageous to  the  public.  In  his  hands  it  is  a 
valuable  and  harmless  document ;  in  those  of 
the  individual  to  whom  I  have  alluded,  it  would 
have  been  one  of  inconvenience,  mischief,  and 
imposition.  Legalize,  then,  this  conduct, 
by  establishing  a  Registry,  the  professional 
seal  of  secresy  will  be  broken,  ana  an  harvest 
of  litigation  will  ensue,  which  all  the  ingenuity 
of  its  advocates  will  not  be  able  to  prevent. 
Having  laboured  to  make  my  registry  com- 
plete, and  bestowed  some  thought  upon  the 
subject,  I  hope  you  will  not  consider  the  fol- 
lowing observation  (which  I  wish  to  place 
upon  record)  too  political  for  your  columns — 
*'  A  Registry  is  too  dangerous  an  establish- 
ment for  a  free  country  like  ours"  It  has 
only  been  attempted  in  the  worst  of  times ; 
the  first  proposition  for  one  appearing  to  be 
about  1651-2,  when  royalty  was  abolished,  and 
the  parliament  of  the  dav  was  debating  about 
the  suppression  of  the  clergy  and  the  univer- 
sities. 

Having  so  widely  digressed,  I  have  precluded 
myself  from  adverting  to  all  your  correspond- 
ent's observations.  He  says,  "  it  has  recently 
l>een  decided,  that  notice  to  one  trustee  is  no- 
tice io  all."  If  1  mistake  not,  the  case  alluded 
to  arose  out  of  Mr.  Maberley's  bankruptcy 
(see  8  L.  O.  327)  ;  if  so,  1  numbly  submit 
your  correspondent  is  not  correct,  and  that  he 
should  have  stated,  *'  that  notice  to  one  trus- 
tee was  under  the  circumstances  of  that  case 
suffirient,"  The  distinction  is  important ;  and 
the  folloxving  extract  from  Lord  LyndhursCs 
judgment  will  decide  between  us :  "  We  are 
oi  opinion  that  notice  to  one  of  the  trustees 
was  sufficient.  No  valid  assignment  could 
Iiavccbeen  made  by  the  bonknipt  after  the  no- 


tice to  Mr.  J.  Smith.  A  second  assignee,  in 
order  to  have  obtained  a  priority  over  the 
plaintiff,  must  have  shewn  that  he  had  exer- 
cised proper  caution  in  taking  the  assignment ;. 
that  he  had  applied  to  the  trustees  to  know 
if  any  previous  assignment  had  been  made ; 
and  uni'jss  he  applied  for  this  purpose  to  each  of 
the  trustees  he  tpould  not  have  cjeercised  due 
caution^  or  have  done  all  that  he  ought  to  have 
done.  But  if  he  applied  to  each  of  the  trustees 
he  would  have  been  informed  by  one  of  them, 
Mr.  J.  Smith,  of  the  previous  assignment  to 
the  plaintiff."  "  How  then,'*  contmues  your 
correspondent,  "  are  we  to  proceed,  if  one  of 
the  trustees  be  dead  or  absent  ?  The  deceased 
or  absent  trustee  may  have  left  no  trace  of  a 
notice,  or  it  may  have  been  put  aside  by  his 
representatives,  as  relating  to  a  business  in 
which  they  had  no  concern."  I  presume  your 
correspondent  supposes  that  this  case  has  raised 
a  difficulty  upon  tnese  points :  if  so,  I  beg  re- 
spectfully to  differ  from  him,  and  submit,  that 
although  it  appears  that  notice  to  one  trustee 
was  sufficient,  the  fact  of  notice  being  undis- 
puted, it  does  not  sanction  a  purchaser  ne- 
glecting to  ^ve  notice  to  all  the  trustees ;  and 
had  Mr.  Smith  been  dead  at  the  time  of  the 
bankruptcy,  and  no  notice  given  to  the  other 
trustees,  I  submit  that  the  assignees  would 
have  recovered,  on  the  principle  that  where 
one  of  two  innocent  persons  must  suffer,  it 
must  be  that  one  who  by  not  exercising  proper 
caution  had  wrought  the  injury  sustained ;  and 
this  principle  holds  still  stronger,  in  the  case 
of  a  subsequent  mortgagee  or  purchaser.  It 
is,  if  I  mistake  not,  the  doctrine  of  that  case, 
that  as  a  purchaser  is  bound  to  apply  to  all  the 
trustees  before  he  completes  his  purchase,  he 
is  equally  so  to  give  them  all  notice  afterwards 
of  its  completion ;  and  that  neglecting  this,  he 
voluntarily  runs  a  ribk  in  violatiug  the  reason- 
able provisions  of  the  law ;  and  if  a  loss  should 
follow,  any  outcry  he  may  make  against  its 
insufficiency  would  be  as  absurd  as  any  attempt 
he  may  make  to  lay  a  vexatious  burthen 
upon  more  prudent  and  wiser  men  would  be 
unjust. 

Your  correspondent  adds,  that  until  I  "  can 
produce  a  case  to  shew  that  where  no  second 
assignmeut  has  been  executed,  and  no  bank- 
ruptcy intervenes,  the  assignee's  title  is  not 
perfectly  good,  he  is  right  in  assuming  that  the 
validity  of  the  assignment  does  not  entirely  de- 
pend upon  notice"  This  is  not  an  accurate 
conception  of  my  meaning,  which  was,  that 
without  immediate  notice  the  assignment,  as  a 
security,  was  hazardous  and  incomplete ;  and 
Foster  v.  Blacks  tone  was  referred  to,  as  esta- 
blishing my  observation,  that  "  notice  is  the 
very  essence  of  the  security/*  not  that  the  va- 
lidity of  the  assignment  was  dependent  upon 
it.  I  admit,  that  if  no  subsequent  assignment 
is  made,  and  no  bankruptcy  intervenes,  an 
assignment  not  perfected  by  notice,  like  any 
other  defective  instrument,  is  good  until  an 
attempt  is  made  to  defeat  it.  As  to  the  no- 
tice being  verbal,  or  given  in  the  careless 
manner  your  correspondent  mentions,  I  sub- 
mit that  a  purchaser  from  an  assignee  so  giv- 
*  2D4 
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ing  it,  would  nol  be  bound  to  somplete,  wUli- 
out  it«  beinf?  sbevm  by  endence  upon  which 
be  himself  could  act,  that  it  had  been  pro- 
perly given.    Theve  is  no  hardship  in  this. 

X.Y. 


SELECTIONS 
FROM  CORRESPONDENCE. 

No.  LXIX. 


PBOOBBSSIVS  STAMP  DIXTIM. 

In  answer  to  your  coneqwndent  D.,  I  heg 
to  resnark,  that  I  think  be  will  find,  on  in- 
quiry, the  practice  of  the  profession  is  pretty 
generally  in  conformity  wiUi  the  obrious  con- 
struction of  the  words  of  the  act»  etc.  to  ai&x 
the  progressive  dutv  in  respect  of  **  every  em^ 
tire  quantity  of  1080  wonis  over  and  id)OTe 
the  first  lOw)  words/'  to  every  d^d  amiaining^ 
2\€0  wardt  or  vpttardi,  and,  of  consequence, 
to  a  deed  contuning  44  folios,  the  example 
adduced  by  your  correspondent.  Indeed^  I 
never  knew  an  instance  to  the  contrary. 

Indicatok. 


RATING  TO  RSPAIB  CBURCB. 

j4.  being  an  occupier  of  lands  in  the  parish 
of  B,,  but  a  resident  In  another  parish,  is  as- 
sessed for  the  repurs  and  beauti^ing  of  the 
church,  in  respect  of  that  in  which  he  is  an 
occupier.  In  Jtffery^M  eate,  6  Co.  67»  it  is 
solemnly  adjudged,  that  the  rates  for  the  re- 
pairs of  the  church  shall  be  laid  upon  everr 
occupier  of  lands  in  the  parish,  although  sucn 
occupier  live  in  another  parish }  but  he  shall 
not  be  charged  towards  the  ornament  of  the 
church,  as  for  bells,  repairs  of  seats,  bread 
^nd  wine,  clerks'  wa^es,  visitation  charges,  and 
the  like,  by  reason  of  such  lands ;  for  that  the 
persond  estates  of  the  inhabitants  are  charge- 
able with  every  thing  that  doth  not  relate  to  the 
fabric  of  the  church,  or  repairs  of  the  fences  of 
the  church  yard,  or  such  other  things  as  con- 
cern the  freehold;  and  therefore  some  have 
been  of  opinion  that  the  churchwardens  should 
make  two  rates  $  one  upon  the  lands  and 
houses,  which  may  concern  the  freehold  of  the 
church,  and  another  upon  personal  estates  and 
stock,  to  defray  other  expenses.  But  Sir 
Simun  Degge  says  that  a  foreigner  who  holds 
lands  in  the  parish  is  as  much  obliged  to  pay 
towards  the  bells,  seats,  and  ornaments,  as  to 
the  repairs  of  the  church,  for  othenvise  there 
would  be  a  great  confusion  in  making  several 
levies  $  but  leaves  it  a  query,  among  a  aiversity 
of  opinions. 

Mir.  Shaw,  in  his  Puish  Law,  holds  the. 
same  opinion,  vi»,  that  a  foreigner  occupying 
lands  within  the  parish  shall  be  charged  to 
both,  and  that  the  ecclesiastical  judges,  as  well 
as  the  temporal,  for  the  ease  and  convenience 
which  accrues  from  the  making  of  one  levy 
for  all,  do  give  countenance  thereto,  and  treat 
the  contrary  opinion  as  obsolete. 

On  referring  to  Nolan's  Poor  Laws,  ch.  16, 
p.  72,  he  says,  "  All  who  occupy  real  property 
there,  although  dwelling  elsewhere,  come 
within  the  act''  (43  Eliz.);  and  in  note  3  re- 
fers to  Je/j^try^i  case,  above  cited,  as  establish- 
iog  the  principle  in  the  case  of  church  rate. 

I  shall  feel  particularly  obliged  to  any  of 
vour  correspondents  to  inform  me  whether  A, 
IS  liable  or  not  to  be  assessed  for  the  repairs 
and  beautifying  of  the  church,  in  respect  of 
the  land  of  which  he  is  occupier. 

J.  0.  B. 


If  I  rightly  understand  ycrar  correspondent 
B.,  p.  314,  in  what  he  has  advanced  on  thin 
sul^ect,  he  appears  to  roe  to  contend  that  if  n 
deed  is  under  45  folios,  there  is  no  progreasive 
duty  necessarv.  According  to  nia  extract 
from  the  act  56  0. 3.  c.  Id4  (wluch  is  cnrreet)^ 
if  the  deed  shall  conti^n  2160  words  (30  fo- 
lios) or  iQ»wards,  then  for  every  eniire  qoancity 
of  1080  words  (15  folios)  over  and  arove  thie 
first  1080,  a  farther  progressive  duty  of  IL 
Thus,  according  to  my  reading  of  the  statute 
in  question,  if  a  deed  contains  30  folios,  whi^ 
is  an  entire  quantity  of  1080  words,  over  and 
above  the  first  1080.  the  1/.  duty  attaches  mioii 
it :  if  it  contains  44  folios  it  is  no  more  ;  Vnt 
if  45,  it  is  liable  to  another  1/.  stamp.  The 
meaning  and  construction  of  tfie  mvae  ia 
question 'appears  to  me  so  pkia,  and  is  no 
generally  acted  on,  as  I  have  stated  it»  by  the 
profession,  that  I  cannot  but  think  I  muat 
have  misunderstood  what  B.  intended  to  cob* 
vey :  but  if  you  think  this  letter  worth  a  pinee 
in  your  valuable  work,  it  may  ^ve  him  an  op- 
portunity  of  setting  me  right,  if  I  have  done 
so,  or^  of  proving  that  my  reasoning  on  the 
point  is  erroneoua.  JL  M. 

[We  have  received  some  other  letters  on  this 
subject :  the  above  probably  are  sufficient- 
En.] 


ACKNOWLSDOMXHT  OF  LBABB  POft  A  TBAA. 

With  respect  to  the  question,  whether  it  is 
necessary  tnat  a  married  woman  should  ee* 
knowledge  the  lease  for  a  year,  which  your 
correspondent "  Seisin  "  has  revived,  p«  324. 
I  admit  that  ll  is  necessarv  in  many  cases;  iis 
others  not  so  i  but  as  the  me  rules  direct  that 
but  one  fee  shall  be  taken  for*  the  acknonr* 
ledgment  of  both  lease  and  release,  I  shall  la 
future,  in  all  transactions  in  which  I  am  eoa* 
cernea»  as  a  matter  of  prudence,  have  both 
acknowledged.  But  so  far  a«  the  questiois 
afiects  deeds  already  executed  and  admoir* 
ledged,  although  I  admit  the  prudence  of 
making  "  assurance  doubly  sure,"  I  cnonot 
concede  to  "Seisin*'  that  it  is  at  allinmecatire 
that  the  lease  should  be  acknowledgea*  where 
tl^e  wife  merely  joins  for  tiie  purpose  of  bar* 
ring  her  dower.  Where  she  has  the  freehold^ 
there  cannot  be  a  doubt  of  the  necessity*  far 
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lier  not  only  acknowledging,  but  aleo  being 
made  a  pcurty  to  the  lease  fur  a  year.  It  must 
be  remembered,  that  a  conveyance  by  lease 
and  release  is  adopted,  and  is  only  necessary 
for  passing  estates  in  possession,  almough  it  is 
often  nsedfor  other  purposes.  Now  can  it  be 
contended  that  a  mere  possibility  is  an  estate 
in  possession?  and  is  not  the  release  alone 
<^uite  sufficient  to  pass  sudi  an  interest }  *'  Sd- 
sm"  says,  **  the  lease  for  a  year  being  the  in- 
strument by  wluch  possession  is  given,  and 
the  ground-work  of  the  release,  ought  un- 
doubtedly to  be  perfect  i**  granted  i  but  I 
would  asK,  if  the  person  in  whom  the  freehold 
in  possession  is  vested  makes  the  lease  for  a 
year,  is  it  not  perfect?  Can  its  perfection 
consist  in  those  persons  joining  in  it  who  have 
no  right  to  the  possession?  If  not,  where  is 
the  necessity  for  a  married  woman,  whose  in- 
terest (if  interest  it  can  be  then  o^ed)  is  a 
mere  possibility  of  dower,  a  contingent  interest 
which  may  never  come  into  possession,  joining 
in,  or  even  acknowiedgmg  it  ?  And  can  it  be 
correct  that  a  married  woman  should  achnow- 
ledge  that  to  which  it  is  not  necessary  to  make 
her  a  party?  Surely  the  acknowleagment  of 
the  release  is  a  sufficient  acknowledgment  of 
^e  deed  (as  the  lease  and  release  are  but  one), 
to  answer  the  purpose  of  conveying  such  a 
right. 

The  question  b  an  important  one;  as  if 
deeds  are  to  be  impeached  because  the  lease 
has  not  been  acki^owledged,  it  will,  I  have  no 
doubt,  affect  a  |fre&t  many  titles.  For  this 
reason  I  should  uke  to  see  the  question  set- 
ded ;  and  if  any  of  your  readers  are  in  posses- 
sioa  of  a  written  opinion  of  a  conveyancer  of 
eminence  on  the  p<»nt,  he  would  be  (M>ing  that 
part  of  the  profession  who  have  doubts  on  the 
point  a  material  service,  by  making  it  known 
through  the  me^m  of  the  liegal  Observer. 

H.  M. 


BAIL.-^PALAGB  COUBT. 


Sir, 


NBW  Bt7LB8.-*^nMB  TO  ^LEAD. 

In  answer  to  the  letter  signed  '*  Justitia,"  p. 
300,  it  appears  to  me  the  decision  of  Mr. 
Baron  BoUand  is  perfectly  correct.  The  cer- 
tificate of  a  defendant  may  be  pleaded  puU 
darrien  coniinuance  after  the  jury  are  gone 
from  the  bar,  but  not  after  they  have  given 
their  verdict ;  vide  Tidd,  8th  ed.  p.  899 ;  and 
this  plea  would  be  an  answer  to  the  plaintiff's 
daim.  The  only  difference  made  by  the  New 
Rules,  H.  T.  4  W.  4.  is,  **  That  no  such  plea 
shall  be  allowed  unless  accompanied  by  an 
affidavit  that  tiie  matter  thereor  arose  within 
eight  davs  next  before  the  pleading  of  such 
plea,  unless  the  Court  or  a  Judge  shall  other- 
wise order.''  Such  being  the  law,  the  learned 
Baron's  decision  appears  to  be  not  only  in 
strict  accordance  with  the  New  Rules,  but 
merciful  to  the  plaintiff,  in  not  pennitting  the 
increase  of  costs,  which  would  eventuidly  fall 
upon  him.  E. 


For  remoring  a  cause  out  of  the  Palace 
Court,  bul  attended  to  justify,  but  were  re- 
jected, on  the  ground  that  one  was  a  lieu- 
tenant-colonel in  the  arm}r,  on  half-pay,  and 
the  other  a  quarter-master  in  the  artillery,  who 
is  a  commissioned  officer.  I  had  always  un- 
derstood that  the  privilege  from  arrest  (for 
this  must  be  the  ground  of  insufficiency)  did 
not  extend  to  commiiskmed  officers  n  and  I 
conclude  that  good  baU  in  the  Superior  Courts 
would  constitute  good  -  bail  in  the  Palaee 
Court* 

I  shall  be  glad  to  be  informed  of  the  law 
upon  the  subject,  by  you  or  any  of  your  cor- 
respondents, and  whether  there  is  any,  and 
what  remedy,-for  the  rejection  of  good  mdl  by 
the  inferior  court  spoken  of. 

A  SOLICITOB. 


i4*M 


PARLIAMENTARY  RETURNS. 


BANKRUPTCT* 

Amount  of  monies  standing  to  the  credit  of 
an  account  of  the  Accountant-Oeneiul  at  the 
Bank  of  England,  under  the  head  of  Seerekny 
of  Banhrupuf  Compeneation  Accouni^  on  the 
11th  Jan.  1834: 

Amount  of  monies  since  paid  out  of  the  said 
compensation  account,  on  what  account  pud, 
to  wtiom  pud,  and  when  paid  s 

Amount  of  monies  now  standing  to  the  cre- 
dit of  the  said  compensation  account :  and 

Amount  of  the  several  annuities  and  com- 
pensations charged  on  the  sud  fund,  which 
were  due  and  payable  on  the  11th  Jan.  1834, 
and  still  remain  unpaid. 


.J^«    «.  d. 
Amounts  standing  to  the  credft  of 

the  account,  on  1 1th  Jan.  1834  2328    0    0 


Amounts  shice  paid  out  of  the  said  account, 
on  what  account  paid,  to  whom  paid,  and 
when  paid.^* 

March  11.  To  Rev.  Thomas  Thur.* 

low,  half  year's  annuity,  due 

11th  Jan.  1834,  aa  Patentee  of 

Bankrupts      .       -       -       ..3676    7    3 
May  26.  To  John  Pensam,  as  one 

of  the  late  Commissioners  of 

Bankrupts,  for  his  annuity  for 

theyearendmg  11th  Jan.  1833      53    0    0 


Amount  standing  to  the  credit  of 
the  said  account,  on  2bth  July 
1834 3651  16    0 


Account  of  the  several  annuities  and  compen- 
satioqs  chwged  on-  the  said  fund,  which- 
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were  due  and  payable  on  the  11th  Jan. 
and  still  remain  unpaid. — 

John  Dynely,  late  Commissioner    j£, 
of  Bankrupts  -        -        -    2(X) 

John  Turner,  do.  -  -  -  200 
John  Beames,  do.  -  -  •  200 
Thomas  Metcalfe,  do.  -  -  200 
WUliam  Roberts,  do.  -        -    200 

William  Conant,  do.  •        -    200 

Anthony  H.  Rawlins,  do.  -  -  200 
Nathaniel  Clayton,  do.  -  -  200 
James  Trebeck,  do.  -        -    200 

James  Seton,  do.  •  •  -  200 
Edward  G.  Smith,  do.  -  -  200 
Bryan  B.  HoUinshead,  do.  •    200 

John  Newland,  do.  •       -    200 

Clement  T.  Swanston,  do.  .    200 

Basil  Montagu,  do.  -  -  -  200 
Nathaniel  Ellison,  do.  .  -  200 
George  D.  Coliinson,  do.  -    200 

John  L.  Dampier,  do.  -  -  200 
Robert  Belt,  do.  -  -  -  200 
John  Pensam,  do.  •  -  -  53 
William  Wellfit,  do.  -        -     121 

John  Beauclerk,  do.  -        -    100 

Rev.  T.  Thurlow,  Clerk  of  the 
Hanaper         -        -        -        - 
John  Holdship,  Chaffwax 
Charles  Lewis,  Crier  of  Court  of 
Chancery        -        -        -        - 
Alexander  Blazdeil,  Running  Por- 
ter,  do.  -        -        -        - 

William  T.  Smith,  Clerk  of  Chan- 
cery Public  Office  - 
William  Learmouth,   Messenger 

to  Lord  Chancellor 
Robert  Hand,  Patentee  Sealer    - 
Francis  Vesey,        x 
Lancelot  B.  Allen,  #  Six  Clerks"] 
Richard  Pollen,      \    in  Chan-    I 
Edward  Utterson,  /eery, at 62/.  | 
William  Turton,     V      each    -  J 
Henry  Gawler,       ^ 
Horace  Twiss,  Examiner  Letters 
Patent 60    0    0 


4S4 
668 

17 
17 


.     ICO 


200 
449 


1834, 

i.  d. 

0  0 

0  0 

0  0 

0  0 

0  0 

0  0 

0  0 

0  0 

0  0 

0  0 

0  0 

0  0 

0  0 

0  0 

0  0 

0  0 

0  0 

0  0 

0  0 

0  0 

0  0 

0  0 

16  9 

0  0 

8  4 

8  4 

0  0 

0  0 

0  0 


312    0    0 
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W.  G.  Adam,  A.  G. 


SUPERIOR  COURTS. 


Earli  C^anrrllar'jf  Caurt. 

'commission    of    bankruptcy. — PROVABLE 

DEBT. 

A  debt  clamed  in  action  at  law,  ngainit  which 

a  verdict  frai  given  for  the  defendant  and 

judgment  entered  thereon,  is  not  sufflcifint 

to  support    a  commission  of  bankruptcy 

against  such  defendant. 

Mr.  Knight  and  Mr.  Montagu  reminded  the 
Lord  Chancellor  of  the  facts  of  a  case  in  which 
they  api^lied  to  him  on  a  former  day.  Their 
appUoaiion  then  was,  and  they  now  repeated  it, 


to  order  a  commUrion  or  fiat  of  bankmptcf  ^ 
issued  against  a  party,  to  be  superseded ;  and 
the  pounds  of  the  application  were,  that  the 
petitioning  creditor  had  no  debt  due  to  him  to 
support  such  commission  or  provable  under 
it.  The  petitioning  creditor  is  a  solicitor,  and 
for  business  done  as  solicitor  for  the  alledged 
bankrupt,  he  claimed  699/.  for  costs,  for 
which  he  brought  an  action.  Being  nonsuited 
in  that  action,  he  brought  another,  and  had  a 
verdict  against  him,  and  judgment  has  been 
entered  upon  that  verdict.  The  solicitor  think- 
ing that  he  was  defeated  on  a  point  of  form 
only,  that  is,  for  not  presenting  his  bill,  duly 
signed,  according  to  the  requisitions  of  the 
statute,  still  proceeded  for  that  debt  by  striking 
a  docket  against  the  party,  and  was  proceeding 
to  work  the  commission.  Upon  the  application 
for  the  interference  of  this  Cfourt  on  the  former 
day,  the  proceedings  under  the  commission 
were  ordered  to  be  staved  until  the  result  of  a 
motion,  then  about  to  be  made  in  the  Court  of 
Common  Pleas,  for  a  new  trial,  should  be 
known.  That  motion  has  been  since  made,  and 
the  new  trial  refused.  There  was,  therefore, 
no  reason  why  the  commission  of  bankruptcy 
should  not  be  superseded. 

The  Solicitor  appeared  in  person  to  oppose 
the  application.  The  verdict  went  against  him 
on  a  mere  point  of  form.  Having  an  honest 
debt,  which  he  could  not  recover  at  law,  he 
contended  that  he  had  a  right  to  proceed  by 
taking  out  a  fiat  in  bankruptpy,  the  act  being 
committed  bv  a  trader,  owing  a  sufficient  debt 
provable  unner  the  commission. 

The  Lord  Chancellor  would  not  pronounce 
anv  opinion  as  to  the  bond  fide  valiaity  of  the 
debt,  that  was  not  a  question  before  him ;  but 
he  thought  it  clear,  that  an  alleged  debt  nega- 
tived by  a  court  of  law,  by  a  solemn  judgment, 
could  not  be  received  in  proof  under  a  com- 
mission  of  bankruptcy.  A  party*s  oath  could 
not  be  received  in  the  face  of,  and  in  contra- 
diction  of,  a  record  of  a  Court.  The  commis- 
sion, therefore,  must  be  superseded,  but  under 
the  circumstances  of  the  case,  without  costs. 

Es  parte  Noakes,  in  re  Noakes,  at  Westmin- 
ster, June  4th,  1834. 


[Before  the  four  Judges.^ 

ATTACHMENT. — MOTION   IN   PERSON. 

BARRISTER. 

A  motion  for  an  attachment  cannot  be  made 
in  person,  but  must  be  made  by  a  barrister. 

This  was  an  application  to  the  Court  by  a 
Mr.  Fenn  in  person,  for  a  rule  to  shew  cause 
why  an  attachment  should  not  issue  against  a 
certain  attorney,  for  misconduct,  which  the 
aOidavit  on  which  he  moved  imputed  to  him. 

Lord  Denman,  C.  J.,  was  ofopinion  that  an 
application  for  an  attachment  was  in  the  nature 
of  a  criminal  information,  and  the  Court  re- 
quired that  such  an  application  should  be  made 
by  a  gentleman  at  the  bar,  in  order  that  it  may 
have  the  sanction  of  that  gentleman's  name  for 
the  application.    Under  the  present  drcum- 
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stances  therefore  the  Court  cannot  grant  a  rule 
for  an  attachment. 

Rule  refmed.^Eop  parte  Fenn,\  E.  T.  1834. 
K.  B.  F.  J. 


C^{t2»  iti^t^ttiVXt. 

DEBTOR  AND   CREDITOR. — STATUTE   OF   LIMI- 
TATIONS.— WILL. 

j1  member  of  a  commercial  firm,  which  be- 
came  inwLvent   in    1785,    afterwardB  ac- 
quired  property^  and  by   his  will,  dated 
1808,  he  directed  the  residue  of  such  pro- 
perty  to  be  applied  in  payment  of  the  debts 
of  such  creditors  of  the  firm,  whose  names 
he  added  in  a  schedule  to  the  will,  with  the 
debts  due  to  them  respectively :  Held,  that 
the  payments  so  directed  were  to  be  taken 
as  payments  in  discharge  of  the  debts,  and 
not  as  legacies. 
The  bill  stated,  among  other  things,  that  the 
plaintiffs  were  the  representatives  of  three  per- 
sons who  formerly  carried  on  business  toge- 
ther, under  the  firm  of  Clowes,  Williamson, 
and  Co.:   that  Clowes,  Williamson,  and  Co. 
were  in  the  year  1785,  creditors  of  Messrs. 
Lockey  and  Gammon  to  the  amount  of  440/., 
and  that  Messrs.  Lockey  and  (iammon  having 
in  that  year  got  into  difficulties,  entered  into  an 
arrangement  with  their  creditors,  by  which  ihey 
agreed  to  pay  their  debts  by  instalments  in  two 
years.    Inspectors  were  appointed  by  the  cre- 
ditors to  carry  on  the  works  of  Lockey  &  Co. 
to  effect  this  object ;  but  they  did  not  succeed 
in  making  good  all  the  instalments,  only  \0s. 
in  the  pound  having  been  paid.    In  17^  one 
of  the  partners  of  Clowes,  Williamson  and  Co. 
died,  and  in  1832  anotherdied,  leaving  succes- 
sors in  the  firm.    The  bill  further  stated,  that 
in  1786,  Mr.  George  Lockey,  one  of  the  firm 
of  Lockey  and  Co.,  went  to  South  Carolina, 
and  entered  into  various  commercial  specula- 
tions, by  which  he  ultimately  accumulated  a 
large  capital ;  that  in  1 808  he  returned  to  Eng- 
land, made  his  will,  and  died  in  January  1810, 
leaving  the  defendants  his  executors,  and  after 
making  a  variety  of  beouests,  he,  for  payment 
of  his  debts,  appointed  the  residue  to  oe  di- 
yided  by  his  executors  equally  between  such  of 
the  creditors  of  the  late  firm  of  Lockey  and 
Gammon,  whose  names  and  amount  of  claims 
he  stated  in  an  annexed  schedule,  amongst 
which  were  those  of  Messrs.  Clowes  and  Co. 
The  total  amount  of  debts  stated  was  14,182/. 
18^.  \d.,  on  which  I  Of.  in  the  pound  had  been 
paid,  in  pursuance  of  the  arrangement  of  1 785. 
The  residue  of  Mr.  George  Lockey's  estate, 
long  since  realized,  amounted  to  a  very  con- 
siderable sum.   The  bill  prayed  for  an  account 
thereof,  and  for  a  declaration  of  the  Court  that 
plaintiffs  were  entitled  to  a  proportion  thereof 
as  a  payment  of  their  debt. 

Mr.  ff^igram  and  Mr.  Keene,  for  the  plain- 
tiff said,  tuat  although  the  debts  due  to  the 
plaintiffs  had  been  barred  by  lapse  of  time,  and 
not  recoverable  at  law,  still  they  were  subsist- 
ing debts ;  and  being  not  only  acknowledged 
by  the  testator — himself  the  debtor — but  also 
ordered  to  be  p^id  out  of  his  estate,  the  right  I 


of  the  plaintiffs  to  their  respective  proportions 
ought  not  to  be  resisted.  There  was  a  sum  of 
4000/.,  applicable  to  the  purpose,  now  in  the 
hands  of  the  defendants. 

Mr.  Swanston  and  Mr.  Benson,  for  the  de- 
fendants, urfi^ed,  that  these  claims,  as  debts, 
were  barred  by  the  statute  of  limitations,  and 
therefore,  the  testator  being  under  no  obliga- 
tion to  pay  them,  in  the  appHcation  of  a  share 
of  the  residue  of  his  property  towards  the  pay- 
ment of  the  debts  of  Lockey  and  Gammon, 
they  must  be  considered  as  legacies — some  of 
which  must  have  lapsed  by  reason  of  the  death 
of  the  parties  during  the  life-time  of  the  tes- 
tator. The  question  was,  whether  the  creditors 
who  might  be  entitled  to  avsdl  themselves  of 
the  clause  in  the  will,  were  to  be  considered  as 
objects  of  the  voluntary  bounty  of  the  testator, 
or  had  any  other  right  to  the  property.  They 
contended  that  they  had  no  right  to  this  pro- 
perty, except  as  legacies  under  the  will. 

Lord  Lyndhurst,  Chief  Baron. — These  were 
subsisting  debts  at  the  time  when  the  will  was 
made,  and  being  so  considered  bv  the  testator, 
this  money  was  left  by  him  to  be  divided  amon? 
the  creditors  of  Lockey  and  Gammon,  accord- 
ing to  a  list  annexed  in  the  will,  in  shares  pro- 
portionate with  the  amount  of  their  respective 
debts.  He  could  not  consider  this  a  voluntary 
l)ounty ;  for  although  the  debts  could  not  be 
enforced  by  law,  yet  they  were  subsisting  debts, 
and  he  could  not  consider  them  as  mere  lega- 
cies, liable  to  the  duty,  but  as  payments  to  be 
made  in  the  reduction  of  debts,  which  could 
not  be  enforced  against  the  testator.  Let  it  be 
referred  to  the  JVfaster  to  take  an  account  of 
the  testator's  estate,  and  advertise  for  such 
creditors  of  Lockey  and  Gammon,  whose  names 
appeared  in  the  schedule  to  the  will. 

fFilliamson  and  others  v.  Naylor  and  others^ 
at  Westminster,  Trinity  Term,  1834. 


iting'jf  3Benc|)  practice  Court 

CONTINUANCE    OF     PROCESS — BILL     OF    MID* 
DLE8EX. — LATITAT. 

A  Bill  ofMiddlesem  may  be  used  to  continue 
process,  to  save  the  statute  of  limitations, 
where  the  last  writ  was  a  latitat. 

This  was  an  application  for  a  habeas  corpus 
to  bring  up  the  defendant  out  of  the  custody 
of  the  warden  of  the  Fleet  Prison,  where  for  a 
contempt  to  the  process  of  the  Court  of  Chan- 
cery he  was  detained,  in  order  that  he  might 
be  charged  in  custody  of  the  Marshal  of  this 
court  on  a  bill  of  Middlesex.  It  appeared  the 
object  of  the  application  was  to  prevent  the 
operation  of  the  statute  of  limitations.  A  bill 
of  Middlesex  some  years  since  issued  against 
the  defendant,  whicu  by  writs  of  latitat  into 
several  counties  was  continued.  The  defendant 
could  not  be  arrested  on  any  of  these  writs,  as 
he  managed  to  keep  out  of  the  way.  It  was, 
however,  at  length  discovered  that  he  was  in 
the  custody  of  the  warden  of  the  Fleet  for  a 
contempt  of  the  Court  of  Chancery.  The  last 
writ,  which  was  a  writ  of  latitat ^  it  was  proposed 
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te  contlQue  by  a  bill  of  Muldlesex,  as  a  writ  of 
copuii  woald  not  be  a  good  continuance  oi  the 
action. 

Patteson,  J,,  under  these  circumstances, 
/(ranted  a  rule. 

Rulerranted. — French  v.  JIantoood,  T.  T. 
1834.    K.  B.  P.  C. 


BJECTMBNT. — TRUSTBB. — INBERITANCfi. 

ff  there  it  a  bonft  fide  dispute  at  to  who  is 
heir  of  trust  property,  tne  trustee  will  not 
be  compelled  by  the  court  to  lend  his  name 
to  either  dnimant  as  lessor  of  the  plaintiff, 
in  an  action  of  ^eetment. 

Cause  was  shewn  against  a  rule  for  striking 
out  the  name  of  one  of  the  lessors  of  the  phiin- 
tiflf  from  the  declaration.  It  appeared,  Mr. 
Frosser  was  the  trustee  of  an  outstanding  term 
attending  the  inheritance,  and  therefore,  in  or- 
der to  maintain  the  ejectment,  it  was  necessary 
his  name  should  be  used.  The  person  bringing 
the  ejectment  was  willing  to  give  him  an  in- 
demnity against  costs  to  the  satisfaction  of  the 
master,  but  Mr.  Prosser  would  not  allow  his 
name  to  be  used,  nor  would  he  accept  the  in- 
demnity. 

In  support  of  the  rule,  it  was  submitted,  that 
the  trustee  of  the  inheritance  could  not  be 
compelled  by  the  person  bringing  this  eject- 
ment to  lend  his  name  to  either  party.  It  was 
alleged  by  the  trustee  in  his  affidavit,  that  he 
and  two  other  persons  claim  adversely  to  the 
lessor  of  the  plantifif,  and  that  it  is  their  inten- 
tion to  defend  the  action. 

Palteson,  J. — The  trustee,  in  the  event  of 
there  being  any  dispute  about  the  inheritance, 
has  a  right  to  take  which  side  he  pleases,  and 
lieither  partv  can  compel  him  to  lend  his  name 
to  them.  From  the  affidavits  in  the  case  it  is 
by  no  means  clear  that  there  is  a  dispute  about 
the  inheritance.  The  tnistee  merely  states, 
that  he  claims  adversely  and  means  to  defend 
the  action.  In  order  to  ascertain  whether  there 
IS  any  dispute  as  to  who  is  heir,  it  must  be  re- 
ferred to  the  master.  If  there  is  a  dispute  as 
to  the  inheritance,  then  the  court  cannot  inter- 
fere, and  the  rule  must  be  made  absolute.  If 
there  is  not,  then  the  present  rule  mutt  be  dis- 
charged.   The  costs  to  be  in  his  discretion. 

Rule  accordingly.— />a^  d.  Prosser  v.  Kinsey. 
T.  T,  1834.    K.  B.  P.  C. 


sittings  after  Easter  Term.  On  the  29th  an 
order  from  a  Judge  was  obtained  under  the  3 
and  4  W.  4,  c.  42,  §  17*  for  the  trial  of  the 
issue  before  the  Sheriff  of  Middlesex.  No 
notice  of  trial  since  the  order  had  been  ob- 
tained, had  been  given,  or  any  further  steps 
taken. 

It  appeared  by  the  affidavit  on  which  this 
application  was  founded,  that  Tuesdays  and 
Thursdays  in  every  week,  were  the  usual  days 
on  which  trials  took  place  at  the  Sheriff's  office. 

Pattes*m,  J.  granted  a  rule  nisi,  calHng  on 
the  plaintiff  to  shew  cause  why  he  should  not 
take  further  proceedings  for  the  trial  of  the 
cause  within  a  fortnight,  or  why  judgment  as 
in  case  of  a  nonsuit  should  not  be  signed. 

Rule  nisi  acconiingly. 

The  rule  was  afterwards  made  absolute  for 
judgment  as  in  case  of  a  nonsuit.  The  matter 
was  mentioned  to  the  Court,  but  no  cause  was 
shewn 

Mahins  v.  Bishop,  T.  T.  1834.    K.  B.  P.  C. 


nSVB    BBPORB    SHERIFF. — ^JUDOMENT   AS    IN 
CASB   OF  A  NONSUIT. 

Where  an  order  qfa  Judge  is  obtained f&r  the 
trial  of  an  issue  b^ore  the  Sheriff',  the 
plaintiff  must  proceed  with  reasonable  cele- 
rity. 

This  was  an  application  for  a  rule  nisi  for 
judgment  as  in  case  of  a  nonsuit,  or  such  other 
rule  as  the  Court  under  the  following  circum- 
stances should  think  the  defendant  entitled  to 
obtain.  Issue  was  joined  on  the  28th  of  April. 
On  the  29th  notice  of  trial  was  given  for  the 


RBPLBYIN   BOND.— LIABILITr  Of  SURBTlBa. 

landlord's  claim. 

The  sureties  in  a  replevin  bond  are  only  liabie 
for  the  amount  oftherent  due  and  the  double 
costs  of  suit. 

Cause  was  shewn  against  a  rule,  which  had 
been  obtmned  in  this  case,  calling  on  the  plain- 
tiff to  shew  cause  why  on  the  payment  of  260/., 
and  150/.  for  costs,  and  the  costs  of  the  appli* 
cation,  the  proceedings  in  this  case,  which  was 
an  action  on  a  replevin  bond,  should  not  be 
stayed.    The  affidavit  on  which  this  rule  had 
been  obtained,  stated  that  the  plaintiff  in  the 
year  1832  distrained  on  the  goods  of  a  person 
named  fThitehuuse,  for  390/.    A  replevin  bond 
was  given,  in  which  the  defendants  were  sure- 
ties, and  the  goods  valued  at  260/.    On  this 
bond,  an  action  was  commenced,  and  the  defen- 
dants were  desirous  of  staying  proceedings  on 
it.  The  defendant's  double  costs  were  taxed  at 
160/.    The  question  was,  whether  the  defend- 
ants were  rendered  liable  by  the  bond  they  had 
given  for  the  amount  of  the  goods  distrained 
(260/.),  and  double  costs  (150/.),  or  to  the 
amount  of  rent  owing  (390/.),  as  well  as  tho 
double  costs  ?  It  was  contended  that  the  plain- 
tiff was  entitled  to  have  the  amount  of  the  rent 
in  arrear  and  the  double  costs.    It  was  not 
here  sought  to  compel  the  payment  of  more 
than  the  amount  of  the  rent  due,  although,  if  it 
were  equal  to,  or  exceeded  the  double  value  of 
the  goods  distruned,  proceedings  could  not  be 
stayed  except  on  payment  of  tlie  full  amount 
of  the  sum  secured  oy  the  bond,  as  well  as  tlie 
double  costs. 

In  support  of  the  rule,  it  was  contended,  that 
the  defendants  sought  to  stay  proceedings  by 
paying  the  value  of  the  goods  distrained,  and 
the  double  costs.  If  the  olaintiff  in  the  replevin 
suit  had  proceeded  ana  failed,  the  landlord 
could  only  have  recovered  the  value  of  Uie 

goods  distrained,  or  the  goods  themselves,  and 
tie  double  amount  of  costs  which  might  at 
that  time  have  been  incurred.    The  defuidani 
.therefore  offers  on  staying  proceedings,  all 
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which  the  plaintiff  could  be  entitled  to  receive 
by  proceeding.  That  which  is  the  measure  of 
liability  in  an  action  H^aiust  the  sheriff,  must 
be  the  measure  in  an  action  against  the  sureties. 

Cur.  adv.  vult, 

Patleson,  J. — ^The  question  here  is  whether 
the  liabilities  of  the  sureties  is  confined  to  the 
value  of  the  goods  seized  and  the  double  costs, 
or  extended  to  double  that  value  in  liquidation 
of  the  rent  due  ?  The  |)]aintiff  contends,  that 
the  defendant's  liabilitv  is  to  the  latter  extent. 
I  however  find  no  such  rule  laid  down  by  the 
Courts.  It  appears  to  me  that  the  legislature's 
intention  in  passing  the  11  Geo.  2,  c.  19,  was 
to  place  the  parties  in  the  same  condition  with 
respect  to  the  goods  seized,  as  if  no  replevin 
bond  had  been  executed.  Let  us  see  then, 
what  would  be  the  consequence,  as  there  is  a 
replevin  bond,  if  the  defendant  ultimately  suc- 
ceeds. The  landlord  had  at  common  law  only 
his  remedy  against  the  person  who  brought  the 
action  of  replevin.  The  replevin  bond,  how- 
ever, gives  him  the  additional  security  of  the 
sureties,  and  the  double  cosU.  That  is  the 
whole  effect  which  the  act  can  have  had.  I 
am  of  opinion,  therefore,  that  the  penalty  of 
the  bond  given  by  the  sureties  ought  only  to 
stand  as  a  security  for  the  value  of  the  goods 
seized,  if  the  rent  amounts  to  so  much,  or  for 
the  amount  of  the  rent,  if  it  is  less  than  the 
value.  Thus  if  the  value  of  the  goods  was 
100/.,  and  the  amount  of  the  rent  20/.,  the 
penalty  would  only  secure  the  amount  of  20/., 
and  not  100/.  The  landlord  would  otherwise 
be  entitled  to  80/.  more  than  the  rent  really 
due.  The  proceedings  therefore  in  this  case 
may  be  stayed  on  payment  of  the  value  of  the 
goods  distrained,  the  double  costs,  and  the 
costs  of  this  application.  The  costs  of  the 
Litter  may  be  considered  as  costs  in  the  action, 
because,  if  the  action  had  proceeded,  the  plain- 
tiff would  have  been  entitled  to  all  the  costs. 

Rule  absolute  accordingly. — Hunt  v.  Round 
and  another,  T.  T.  18:34.    K.  B.  P.  C. 


ANSWERS  TO  QUERIES. 


INDORSEMENT  ON  DEED. — STAMP  DUTY. 

P.  269. 

The  answer  to  the  query  of  your  corres- 
pondent '•  A  Lawyer,'*  depends  upon  this  cir- 
cumstance,— is  the  indorsement  on  the  deed  of 
such  acknowledgment  a  material  part  of  the 
deed  or  not  ?  I  consider  it  not  to  be  a  mate- 
rial or  any  part  of  the  deed,  and  for  the  fol- 
lowing reason:  vit.  such  memorandum  does 
not  prove  that  the  deed  has  been  acknowledged. 
By  §  77  of  the  act  3  &  4  W.  4,  c.  74,  married 
women  may  with  the  assent  of  their  husbands 
dispose,  release,  &c.  save  that  no  such  disposi- 
tion shall  be  valid,  *'  unless  the  deed  be  ac- 
knowledged by  her  as  hereinafter  mentioned." 
By  §  79f  every  deed  of  a  married  woman  upon 
execution,  or  afterwards,  shall  be  produced 


and  acknowledged  by  her  as  her  act  and  deed 
before  a  Judge,  &c.  By  §  84,  the  Judge,  &c. 
taking  such  acknowledgment  shall  sign  a  iJif- 
morandum  to  be  indorsed  on  or  written  at  the 
foot  or  in  the  margin  of  such  deed,  and  idso 
sign  a  certificate  of  the  taking  of  such  acknow- 
ledgment; which  certificate,  with  an  affidavit 
venfying  the  same,  bv  §  85,  is  to  be  lodged 
with  an  officer  of  the  Court  of  Common  Pleas, 
who  is  to  file  the  same  of  record ;  and  by  §  88, 
a  copy  of  such  certificate,  "  and  every  such 
copy  shall  be  received  as  evidence  of  the  ac- 
knowledgment of  the  deed  [not  of  the  indorse- 
ment! to  which  such  certificate  shall  refer.'* 
This  I  conceive  conclusive.  M. 


MARRIAOB  8ETTLBMBNT.      P.  2fi€. 

In  answer  to  *'  A  Country  Reader,^  the 
wife  may,  I  conceive,  dispose  of  the  shares 
without  the  knowledge  of  the  trustees,  and  a 

Eurchaser  may  safely  accept  a  conveyance  from 
usband  and  wife  without  the  assent  of  the 
trustees,  and  creditors  could  not  set  aside  such 
assignment.  I  assume  this  agreement  to  have 
been  bond  fide,  and  under  such  circumstance, 
with  the  addition  of  the  consideration  of  mar- 
riaj^e,  it  would  be  good  against  creditors  even 
existing  at  that  time;  Cadogan  v.  Kennett, 
Cowp.  432 ;  and  therefore  against  subsequent 
ones.  The  agreement,  in  equity,  constituted 
the  husband  a  trustee  of  these  shares,  and  the 
circumstance  of  the  covenant  to  join  in  any 
conveyance  of  them  being  in  the  agreement, 
can  make  no  difference,  if  he  choose  to  join 
without  being  called  upon  under  his  covenant, 
in  which  case  the  assent  of  the  trustees  wouM 
not  be  requisite,  although  an  over  cautious 
purchaser  might  make  them  parties,  to  guard 
against  there  having  been  any  previous  charge, 
but  equity  would  not  compel  them  to  jom. 
See  fFakeman  v.  Ducheu  ^Rutland,  3 Ves. 
233,  604.  The  only  wav  in  which  the  creditors 
could  prejudice  the  wire's  rights  would  be  by 
a  seizure  of  the  shares  while  the  legal  interest 
in  them  remained  with  the  husband;  iMod  v. 
Lamd,  1  Cr.  &  Jerv.  34 ;  but  equity  would,  on 
being  satisfied  that  the  agreement  was  bond 
fide  and  for  good  consideration,  order  the 
shares  to  be  d&livered  up,  or  if  sold,  the  sum 
invested  in  the  funds  under  the  trusts  of  the 
agreement,  as  a^inst  persons  being  creditors 
at  the  time  ot  the  agreement;  as  to  those 
whose  debts  arose  after  the  marriage,  they 
would  be  precluded  disputing  the  transaction, 
as  it  coula  not  possibly  be  mudulent  against 
them.  See  Foley  v.  Burnell.  1  B.  C.  C.  274 ; 
Batterskee  v.  Farrington,  1  Swan.  106.     M. 


LEI3ACT  DDTT.      P.  304. 

The  gift  of  this  debt  being  a  legacy  within 
the  45  G.  3,  c.  28,  §  4,  is  subject  to  duty,  and 
the  debt  being  part  of  the  testator's  personal 
estate,  which  wiU  be  retained  by  the  executor 
out  of  the  residue  as  "  paid,  or  otherwise  satis- 
fied or  discharged,"  it  will  be  seen,  on  refer- 
ence to  the  36  0.  3,  c.  52,  §  6,  (the  provisions 
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of  which  section  are  continued  by  the  45  0.  3, 
c.  28,  §  7,)  that  the  duty  on  the  legacy,  al- 
though not  received  by  the  executor,  will  be- 
come a  debt  due  from  him  to  the  Crown :  he 
will  therefore  be  bound  to  pay  it.  The  execu- 
tor can  maintain  an  action  for  the  amount 
against  B,,  for  money  paid  to  B.'s  use,  B. 
being  primarily  liable,  f/aies  v.  Freeman, 
1  Brod.  &  B.  391.  And  if  he  cannot  get  the 
amount  from  B.  on  account  of  ^.'s  insolvency, 
he  cau  retain  it  out  of  the  residue,  as  money 
paid  by  him  in  the  discharge  of  his  duty  as 
executor.  W.  \Y. 


wifb's  property,    pp.  176,  223,  349. 

I  am  obliged  by  the  first  part  of  the  com- 
munication of  X.  Y.  (p.  349),  m  which  he  cites 
the  case  of  Dorme  v.  Harf,  in  confirmation  of 
my  statement  that  the  husband  can  effectually 
dispose  of  his  wife's  leaseholds.  As  to  the 
second  part,  X.  Y.  will  observe,  that  I  stated 
that  the  husband  can  effectually  dispose  of  his 
wife's  choses  in  action,  but  I  annexed  as  a 
condition,  that  they  must  be  reduced  into  pos- 
session by  the  attorney  (assignee)  during  the 
coverture.  Had  I  meant  that  the  assignment 
was  in  itself  a  constructive  reduction  into  pos- 
session, the  condition  would  have  been  sur- 
plusage, and  I  cannot  conceive  how  X.  Y. 
could  infer  from  the  language  made  use  of, 
that  anv  other  than  an  actutd  reduction  into 
possession  was  intended  to  be  expressed. 

I  M.C. 


DISTRIBUTION  OF  INTESTATB's  ESTATE. 

P.  265. 

^.'s  property  must  be  divided  in  the  fol- 
lowing manner:  viz.  To  B,  and  C.  each  one- 
third,  and  to  the  children  of  D,  one  third. 
2  Black.  Comm.  514.  I.  M.  C. 


QUERIES. 


Hato  of  ^raperts  anH  Canbepanctiifl. 

STATUTE  OF  FRAUDS.— ESTATE  FUR  AUTRE 

VIE. 

Has  the  Statute  of  Frauds  anj  operation  on 
an  estate  pur  autre  tie  when  it  is  not  a  bene- 
ficial estate,  but  a  mere  naked  trust  ?  On  this 
point  the  following  case  has  occurred  in  prac- 
tice : — y4.  B.,  by  his  will,  gave  real  estates  to 
C.  D,  for  life,  remainder  to  E,  F.  during  the 
life  of  C.  D.,  upon  trust  to  support  contingent 
remainders^  with  remainder  to  the  first  and 
other  sons  of  C.  Z>.  in  tail.  E,  F.  died  in  the 
lifetime  of  C.  D.,  and  C.  D,  and  the  heir  ai 
law  of  E,  F,  joined  with  the  heir  at  law  of  A, 
B,  in  a  conveyance  to  G,  H. ;  and  the  ques- 
tion now  is,  whether  the  contingent  remainder 
was  effectually  destroyed.  It  is  urged,  on  the 
part  of  a  purchaser,  that  the  executor  or  admin- 
iatrator  of  E,  F.  ought  to  have  joined  in  the 
conveyance,  as  the  estate  on  the  death  o{E,  F. 
devolved  on  the  executors  under  the  Statute  of 
Frauds i  but  on  the  part  of  the  vendor  it  is  in- 


sisted, that  the  estate  limited  to  E.  F,  did  not 
on  her  death  devolve  upon  his  personal  repre- 
sentative under  the  Statute  of  Frauds,  but  that 
it  either  descended  to  the  heir  at  law  of  E,  F., 
or  to  the  heir  at  law  of  A.  B,,  the  donor,  in 
both  of  which  cases  the  conveyance  to  G.  H. 
did  effectually  destroy  the  contingent  remain- 
der.  It  would  seem  that  the  only  object  of  the 
Statute  of  Frauds  was  to  make  estates  pur 
autre  vie  applicable  to  the  debts  of  the  tenants, 
and  that  its  operation  must  therefore  be  con- 
fined to  those  cases  where  the  estate  is  a 
beneficial  one,  and  can  be  made  available  for 
the  benefit  of  creditors ;  and  that  it  cannot  be 
extended  to  those  cases  where  the  tenant  is  a 
mere  naked  trustee,  as  in  this  instance,  to 
support  contingent  remainders. 

Anon. 


REPAIRS. 


C,^  the  wife  of  B.,  being  tenant  of  copyhold 
premises,  B,  erected  thereon,  in  ISld,  two 
cottages,  which  materially  benefited  the  estate 
of  €,  B.  lived  till  the  year  1833,  and  died 
intestate.  Can  the  representatives  of  B,  come 
upon  C,  for  repairs  done  to  her  estate  I  The 
monev  laid  out  in  the  erection  of  the  cottages 
was  o.'s  own  proper  monies. 

A  Constant  Reader. 


L>AN  BV  WAY  OF  ANNUITY. — U8URT. 

A.  being  in  want  of  a  sum  of  money  on 
mortgage,  employed  B,  (his  attorney)  to  pro- 
cure the  loan,  who.  after  some  days,  informed 
him  he  could  not  othenvise  procure  it  than  by 
way  of  annuity.    A,  consented,  and  the  sum 
of  400/.  was  borrowed,  and  in  consideration 
thereof  he  granted  an  annuity  of  44/.  for  three 
lives,  chargeable  upon  his  leasehold  houses,  a 
memorial  of  which  was  properly  registered, 
stating  the  consideration  to  have  been  paid  in 
notes  of  the  Governor  and  Company  of  the 
Bank  of  England.    A.  executed  the  deed  in 
the  office  otB,,  and  received  no  part  of  the 
consideration  money,  but  trusted  to  B,  to  set- 
tle with  C,  a  prior  mortgagee  of  his  leaseholds, 
to  whom  the  sum  of  *200l,  was  then  due,  and  to 
pay  over  the  balance  to  hiui.    A,  never  saw 
the  grantee  of  the  annuity,  nor  does  he  know 
anv  such  person.    A,  some  time  afterwanis 
culled  upon  B.  for  a  settlement,   when  he 
handed  over  to  him  51.,  which  he  stated  was  all 
that  was  due  to  him  after  paying  the  charges 
attending  the  transaction ;  he  received  the  5/., 
but  has  never  seen  any  bill  of  charges,  or  had 
any  other  explanation,  though  he  learnt  shortly 
afterwards  that  B.  had  then  in  his  hands  a 
sum  of  80/.,  which  he  had  retained  from  C,  in 
consequence  of  a  deed  not  being  forthcoming 
which  had  been  delivered  to  C.  on  the  execu- 
tion of  the  mortgage  to  him.     Under  these 
circumstances,  would  a  Court  of  Equity  set 
aside  the  grant  of  annuity?    The  grantee  hav. 
ing  assigned  the  annuity!  and  A,  having  con- 
curred therein  for  a  number  of  vcars,  by  pay- 
ing the  annuity,  would  this  preclude  him  from 
asking  for  relief?  Homo. 


Mkcelhmea^ 


431 


MISCELLANEA. 


INNS  OF  COURT  AND  CHANCERY. 

Orders  made  and  set  down  the  18th  day  of 
June,  in  the  l(ith  year  of  the  reii^n  of  our 
Sovereign  Lord  Charles  the  IL  by  the 
prace  of  God,  King  of  England,  Scotland, 
France  and  Ireland,  Defender  of  the 
Faith,  &c.  By  the  Right  Honorable  the 
Lord  High  Chancellour  of  England,  and 
all  the  Judges  of  both  Benchea,  and  Ba- 
rons of  the  Exchequer,  by  the  command 
of  the  King's  Majesty,  signified  by  the 
Lord  Chancellour,  for  the  Goyemment  of 
the  Innes  of  Court  and  Chancery. 

1.  That  the  Innes  of  Chancery  shaU  hold 
their  government  subordinate  to  the  benchers 
of  every  of  the  Innes  of  Court  to  which  they 
belong,  and  that  the  benchers  of  every  Innes 
of  Court  make  laws  for  governing  them,  as  to 
keeping  commons,  and  attending  and  per- 
forming exercises  according  to  former  usuge. 
And  in  case  any  attorney,  clerke  or  officer  of 
any  court  of  justice,  being  of  any  of  the  Innes 
of  Chancery,  shall  mthstand  the  directions 
given  by  the  benchers  of  the  court,  upon  com- 
plaint thereof  to  the  judges  of  the  court  in 
which  he  shall  serve,  he  sball  be  severely  pu- 
nished, either  by  forejudging  from  the  court, 
or  otherwise  as  the  case  shall  deserve. 

2.  That  the  benchers  of  every  Innes  of 
Court  cause  the  Inns  of  Chancery  to  be  sur- 
veyed, that  there  may  be  a  competent  number 
of  chambers  for  students,  and  that  every  year  an 
exact  survey  be  taken  that  the  chambeis  allotted 
for  that  purpose  be  accordingly  employed. 

3.  For  that  there  may  be  an  abuse  in  the 
lodging  and  harbouring  of  ill  subjects  and 
dangerous  persons  in  the  Innes  of  Court  and 
Chancer^,  being  privileged  and  exempted 
places,  It  is  ordered.  That  there  be  general 
searches  in  everv  Innes  of  Court  and  Chancery, 
twice  every  Michaelmas  Terme,  and  once  every 
other  terme,  to  be  agreed  upon  by  the  general 
consent  of  the  readers  and  benchers  ofthe  re- 
spective houses  of  court,  and  likewise  once 
every  vacation. 

4.  For  that  the  society  ought  to  give  a  prin- 
cipal example  of  good  government  in  matters 
or  religion,  and  to  be  free,  not  only  from  the 
crime,  but  from  the  suspicion  of  ill  afifectton 
in  that  kind,  it  is  ordered.  That  every  gentle- 
man of  the  several  societies  aforesaid,  which 
shall  be  in  commons  at  any  time  within  one 
year  after  publishing  of  these  orders,  or  after, 
and  shall  not  receive  the  communion  in  the 
same  society  by  the  space  of  any  one  year  to- 
gether, shall  be  expelled  ipso/acio. 

5.  For  that  the  mstitution  of  these  societies 
was  ordained  chiefly  for  the  profession  of  the 
law,  and  in  a  second  degree  tor  the  education 
of  the  sons  and  youth  of  riper  years  of  the 
nobility  and  gentry  of  this  realm,  and  in  no 
sort  for  the  lodging  or  abode  of  gentlemen  of 
the  country,  which,  if  it  should  be  suffered, 
%vould  be  a  disparaging  of  the  same  societies, 
and  to  name  them  from  Iwspicia  to  dwenoria, 
it  is  ordered.  That  no  knight  or  gentleman, 
foreigners  or  discontinuers,  or  others  not  being 
usual  in  commons  in  the  same  societies^  shall 


be  admitted  or  allowed  to  lodge  in  any  of  the  * 
houses  aforesaid. 

6.  For  that  there  ought  always  to  be  ob- 
served a  difference  between  utter  barristers, 
readers  in  court  and  apprentices  at  law,  which 
are  the  principal  persons  next  to  Serjeants  and 
judges  in  administration  of  justice,  and  attor- 
nies  and  sollicitors,  which  are  but  immaterial 
persons  of  an  inferior  nature,  therefore  it  is 
ordered,  That  from  henceforth  no  common 
attorney  or  sollicitor  shall  be  hereafter  admit* 
ted  of  any  of  the  four  houses  of  court. 

7.  For  that  the  over  early  and  hasty  practise 
of  utter  barristers  doth  make  them  the  less 
grounded  and  sufficient,  whereby  the  law  may 
be  disgraced,  and  the  clyent  preju^ced,  there- 
fore it  is  ordered.  That  for  the  time  to  come 
no  utter  barrister  begin  to  practice  publickly 
at  any  ban*  at  Westmmster,  until  he  hath  been 
three  years  at  the  barr,  except  such  utter  bar- 
rister as  for  the  time  be,  or  shall  have  been 
readers,  in  some  houses  of  Chancery. 

8.  That  none  be  admitted  to  the  barr,  but 
only  such  as  be  at  least  of  seven  years  continu- 
ance, and  have  kept  the  exercises  within  the 
house  and  abroad  m  Innes  of  Chancery,  and 
have  been  frequently  in  commons,  according 
to  the  orders  of  the  house ;  and  none  to  be 
called  to  the  barr  by  readers,  but  by  the  bench 
at  parliaments,  councells  and  pensions,  and 
that  when  they  shall  find  a  number  of  fit  and 
learned  students  of  honest  conversation  and 
well  deserving  the  same. 

9.  That  the  benchers  hereafter  be  chosen 
for  their  learning,  for  their  duly  keeping  the 
exercises  of  the  house,  for  their  honest  be- 
haviour and  good  disposition,  such  as  for  their 
experience  be  of  the  best  note  and  ability  to 
serve  the  kingdome;  and  if  any  refuse  to 
ready  that  they  do  undergo  such  fine  and  cen* 
sure  as  the  benchers  or  readers  shall  think  fit 
to  lay  upon  them,  which  if  they  shall  refuse  to 
pay  or  performe,  then  upon  complunt  to  the 
juQges,  such  course  shall  be  taken  by  them  as 
shall  enforce  them  to  the  performance  thereof. 

10.  For  that  an  outward  decency  in  habit 
and  apparel  is  an  ornament  to  all  societies, 
and  containeth  young  men  within  the  bounds 
of  civility  and  order,  it  is  ordered.  That  no 
gentleman  of  any  house  of  Court  or  Chancery 
shall  come  into  the  several  halls,  churches  or 
chappells  of  the  several  societies,  with  cloaks, 
swords  or  daggers,  upon  pain  to  undergo  the 

Eenalties  contained  in  the  orders  of  the  several 
ouses,  which  are  strictly  to  be  put  in  execution* 

11.  For  that  all  government  is  strengthened 
or  slackened  by  the  observing  or  neglecting  of 
the  reverence  and  respect  which  is  to  be  used 
towards  the  governors  of  the  same,  therefore 
it  is  required  that  due  reverence  and  respect 
be  had  by  the  utter  barristers  and  younger  sort 
of  ffentlemen,  to  the  readers,  benchers  and 
ancients  of  either  house. 

12.  It  is  ordered.  That  readings  in  the  Inna 
of  Courts  begin  at  the  usual  times,  and  con- 
tinue until  the  Friday  in  the  second  week  next 
after  their  commencements  inclusive,  as  hath 
been  heretofore  used ;  and  for  the  prevention 
of  disorder,  that  the  readers  take  care  that  no 
person  be  permitted  to  drink  in  the  cellani^ 
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and  :tkere  be  no  expense  of  wtne  in  the  homey 
but  publicklv  in  the  hall  at  meds. 

13.  That  for  readingB  are  grown  to  so  ex- 
cessive a  charge,  that  many  of  eminent  abili- 
ties for  learning  have  been  discouraged  from 
undertaking  the  same,  and  some  which  did 
have  been  much  disabled  thereby  in  their  es- 
tates, to  the  iujury  of  them  and  their  families, 
it  is  ordered,  Tliat  no  reader  have  above  twelve 
attendants  in  liveries,  nor  exceed  above  three 
hundred  pounds  in  the  whole  charge  of  his 
reading,  except  such  as  are  of  the  King's, 
Queen's  or  Prince's  councell,  or  such  others 
wldch  have  liberty  to  come  within  the  barr,  or  the 
recorder  of  the  city  of  London  for  the  time  being. 

14.  For  the  better  supporting  and  carrying 
on  of  readings,  it  is  ordered.  That  such  bench- 
en,  barristers  and  other  gentlemen  of  the  se- 
veral someties,  attend  at  the  readings  for  ar- 
guing the  reader's  cases,  and  performing  other 
exercises  and  services  both  mthin  the  societies 
and  at  the  Innes  of  Chancery,  as  hath  been 
used  by  the  antient  orders  of  the  respective 
Innes  of  Court  i  and  that  the  benchers  consider 
of  and  impose  fitting  penalties  to  enjoin  the 
due  observance  thereof. 

15.  It  is  ordered.  That  readers  at  Innes  of 
Chancery  be  chosen  and  continue ;  that  read- 
ings and  all  other  exercises  be  duly  performed 
there,  according  to  the  former  usages  of  the 
respective  Innes  of  Court  and  Chancery. 

16.  For  prevention  of  unnecessary  expense, 
lately  crept  into  the  Innes  of  Court,  and  dis- 
orders thereby  occasioned,  it  is  ordered.  That 
no  gentleman  of  any  Innes  of  Court,  being 
dther  called  to  the  barr,  or  at  or  under  the 
barr,  who  shall  bring  in  any  barr  or  other 
moote,  shall  give  any  entertainment  with  ^ne 
or  otherwise  to  the  gentlemen  of  the  society, 
or  others,  either  within  or  out  of  the  house, 
upon  penalty  that  the  gentleman  who  breaks 
this  Older  shall  pay  ten  pounds  to  the  society, 
and  that  such  moot  shall  not  be  taken  to  be  an 
exercise,  but  he  to  remun  in  the  same  and  no 
better  condition  dian  as  if  the  moot  had  not 
been  at  all  performed. 

17.  For  tnat  it  is  found  by  experience  that 
by  tiie  neglect  of  commons  in  nie  vacation, 
the  gentlemen  of  the  Innes  of  Court  are  often 
drawn  to  frequent  ordinaries,  gaming-houses 
and  other  places  of  disorder,  mereby  the  ne- 
glect of  their  studies,  if  not  the  corruption  of 
their  manners,  is  occasioned,  it  is  ordered. 
That  the  benchers  ol  every  Innes  of  Court  take 
care  that  commons  be  constantly  kept,  as  well 
all  the  vacations  as  in  the  term  time  (except 
as  is  hereinafter  mentioned),  and  that  the  btf- 
risters  and  other  gentlemen  of  the  societies  do 
keep,  or  be  cast  into  commons  according  to 
the  antient  orders  of  the  respeetive  societies. 
But  for  the  prevention  of  dishonour  to  the 
societies,  by  the  great  disorders  and  misdiiefs 
which  happen  by  gaming  and  other  licendous 
eourses,  lately  usm  in  the  time  of  Christmas, 
no  commons  sludl  be  kept  in  any  Innes  of 
Court  in  the  time  of  Christmas,  or  in  one  week 
before  or  after.  And  if  tins  order  shall  not  be 
observed,  or  if  any  shall  presume  to  break 
open  the  hall,  kitchen  or  cellar  doores  in  any 
Innes  of  Court,  or  attempt  the  same,  for  the ' 


keeping  of  Christmas  commons,  tiiat  complaint 
be  forwwith  made  thereof  to  the  Lord  Chief 
Justices,  or  any  other  of  the  Judges  iriiich 
shall  be  then  in  town,  who  will  take  a  speedy 
and  effectual  comse  for  the  siq>pres8ing  and 
punishing  thereof. 

And  hkstly,  for  that  the  keeping  up  of  con- 
stant  exercises  is  the  chiefest  means  of  inciting 
gentlemen  to  dilijfence  in  their  studies,  and  of 
attaining  a  sufficient  abilitv  in  the  profession 
of  the  law,  it  is  ordered,  iW  the  benchers  of 
the  several  Innes  of  Court  take  special  care 
that  exercises  be  rej^ularly  performed,  as  well 
in  the  vacations  as  m  the  terms,  according  to 
the  orders  of  the  respective  houses.  Andfor 
the  better  support  thereof  hi  the  vacations, 
that  barristers  and  gentiemen  under  the  barr 
be  strictly  enjoyned  by  the  benchers  of  every 
Innes  of  Court,  to  keep  their  vacations  ac- 
cording to  the  ancient  customes  of  the  respec- 
tive houses. 

THE  EDITOR'S  LETTER  BOX. 

We  have  been  collecting  materials  lor  a 
Memoir  of  the  late  Master  of  the  Rolls,  and 
shall  probably  complete  it  in  time  for  our  next 
Number. 

The  Second  and  Third  Parts  of  the  Com- 
mentaries ^11  appear  in  the  course  of  the 
vacation.  The  Second  Part  iriU  comprise 
the  following  acts:  1.  Lancaster  Common 
Pleas.  2.  Costs  of  Quare  Impedit.  3. 
Sprinjg  Quarter  Sessions.  4.  The  Central 
Criminal    Court.       5.    Capital   Punishment. 

6.  Han^png  in  Chains.  7*  Administration  of 
Justice  in  Boroughs. 

llie  Third  Part  will  include,  1.  Courts  of  Equi- 
tv  Process.  2.  Stay  of  Tithe  Suits.  3.  Escheat  & 
Forfeiture.  4.  Apportionment  of  Rents.  5.  Se- 
curitiesin  Ireland.  6.  CommonFields  Exchange. 

7.  Stamp  Duties.  8  &  9.  Turnpike  Amendment 
and  Continuance  Acts.  10.  Friendly  Societies. 
11.  Trading  Associations.  Our  readers  will 
thus  be  in  possession  of  aU  the  Statutes  efHteU 
ing  alterations  in  the  Law  during  the  present 
year,  in  a  collective  and  convenioit  foras, 
adapted  for  practical  use. 

An  analysis  of  all  these  Acts,  effecting 
Alterations  in  the  Law,  will  be  given  in  ovr 
weekly  numbers,  in  accordance  with  our  ge- 
neral plan,  and  to  accommodate  those  who  do 
not  reqiure  the  statutes  at  lanpe. 

The  grievance  stated  by  a.  Y.  Z.  is  one  in 
which  we  think  we  ought  not  to  interfere.  The 
author  or  publisher  being  answerable  to  the 
purchasers  of  the  1st  volume,  according  to  the 
terms  of  the  engagement,  our  correspondent 
should  apply  to  them.  It  would  be  incon- 
venient to  admit  correspondence  on  disputes 
of  this  kind. 

The  letters  of  E.  8. 5  W.  L.  H. ;  T.  J.  »., 
and  D.  F.  shall  receive  the  earliest  attention. 

We  do  not  recollect  the  queij  mentioned  by 
**  Patience  ;*'  but  if  it  was  received  and  reject- 
ed, its  exclusion  must  have  been  on  the  groimd 
that  the  point  was  of  no  importance,  or  loo 
simple  to  admit  of  any  doubt. 

Ine  Queries  and  Answers  of  U. ;  Studens; 
X.  Y.|  M. ;  W.  H. ;  and  X.  Y.  Z.  hnve  l»cen 
received. 
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8ELDEN. 

In  contintdng  the  series  of  memoirs  of  emi- 
nent lawyers  of  past  times,  we  select  on  the 
present  occasion  *'  the  lenrned  Selden,"  who 
stands  in  the  first  rank  of  antiquarian  lawyers, 
and  is  peculiarly  entitled  to  a  notice  in  these 
pages.  It  is  a  part  of  our  plan  to  look  for  the 
means  of  instruction  amongst  the  productions 
of  the  early  sages  in  the  law,  and  by  a  species 
of  legal  '*  retrospective  review,"  to  jcuII  the 
best  specimens  of  our  ancient  legal  writers. 
Selden  demands  our  attention  oh  account  also 
of  his  early  diligence  and  almost  unrivalled 
industry — affording  an  example  which  we  are 
desirous  of  holding  up  for  the  imitation  of  our 
younger  brethren,  as  the  means  by  which  they 
inav  advance  not  only  their  own  best  interests 
ana  reputation,  but  the  honor  and  dignity  of 
their  profession.  Amongst  the  writings  of 
Selden,  which  we  shall  have  to  notice,  will 
also  be  found  some  subjects  of  no  small  in- 
terest in  the  present  times ;  though  his  chief 
merit,  in  the  estimation  of  a  lawyer,  consists 
in  his  various  treatises  on  the  ori^n  of  our 
laws  and  the  principles  of  the  constitution. 

We  shall  in  the  first  place  notice,  as  fully  as 
our  space  and  materials  enable  us,  the  educa- 
tion of  Selden,  and  his  various  works.  ^  We 
shall  then  consider  his  public  and  political 
conduct,  as  connected  with  the  important  era 
in  which  he  lived :  and  finally  attempt  a  sum- 
mary of  his  character. 

John  Selden  was  bom  the  1 6th  of  December 
1 584,  at  Salvington  in  Sussex.  The  rudiments  of 
his  education  were  derived  at  the  free-school  of 
Chichester ;  and  when  fourteen,  he  was  admit- 
ted of  Hart-hall  in  the  University  of  Oxford.  At 
eighteen  he  came  to  London,  and  was  entered 
a  member  of  Qiffbrd's  Inn,  according  to  the 
co8to.m  at  .that  time  for  .students  at  law,  who 
belonged  to  one  of  the  Inns  of  Chancery  be* 
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fore  they  were  received  as  members  of  an  Inn 
of  Court.  In  1604,  he  was  admitted  of  the 
Inner  Temple,  and  In  due  course  called  to  the 
bar. 

According  to  the  authority  of  Wood,  "  He 
seldom  or  never  appeared  at  the  bar,  but 
sometimes  gave  chamber  counsel,  and  was 
good  at  conveyancing."  He  became  ac- 
quainted with  Spelman  and  Camden,  and  was 
led  to  the  study  of  our  national  antiquities; 
and  l)efore  the  age  of  twenty-three,  compiled 
a  volume  on  the  early  History  of  England,  la 
1610,  when  of  the  age  of  26,  he  published  two 
tracts  relative  to  early  English  History  (  and 
in  the  same  year  followed  a  short  treatise, 
called  the  Duello,  or  Single  Combat ,-  in  which 
he  investigates  the  origin  and  method  of  the 
judicial  combat,  as  practised  among  the  Nor- 
mans. These  specimens  of  his  learning  and 
industry  procured  him  considerable  reputation, 
which  was  greatly  increased  in  1614,  by  his 
Titles  ftf  Honor,  a  work  displaying  profound 
acquaii|tance  with  the  antiquities  of  this  and 
other  nations,  and  containing  a  mass  of  legal 
and  constitutional  learning,  which  renders  it 
one  of  the  most  valuable  works  in  English 
history.  In  1616,  he  edited  Fortescue's  De 
laudihus  Lefum  Anglite,  and  Hensham's  Sum- 
mof,  to  which  he  subjoined  numerous  notes. 
During  the  same  year  he  addressed  to  Lord 
Bacon  his  Brie/  Discourse  on  the  office  of 
Lord  Chancellor ;  and  the  following  year, 
wrote  a  short  tract,  "  of  the  Jews  sometimes 
living  in  England." 

So  far  Selden  had  confined  his  labors  to  the 
laws  and  antiquities  of  England;  but  in  1617 
he  published  his  De  Diis  Syr  its  Santagmata 
duo ;  in  which  he  treated  of  the  false  aeitiea 
mentioned  in  the  Old  Testament,  and  the  na- 
ture of  the  Syrian  idolatry  in  general.  This 
celebrated  work  extended  the  fame  of  Selden 
to  the  continent,  where  the  book  was  repeat- 
edly re-printed. 

If  is  next  publication  it  may  be  interesting 
to  consult  at  the  present  time,  in  relation  to 
the  subject  of  Church  Reform.  This  was  hia 
History  of  Tlt/iesi  published  in  1618 ;  in  which 
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he  traced  the  rke  and  progress  of  that  eccle- 
siastical payment,  with  a  view  to  overthrow 
the  theory  of  the  divine  right  of  tithes.  For 
this  attack  on  the  sacred  right  of  the  Church 
to  its  temporalities,  Selden,  as  might  have 
been  anticipated  in  those  times,  was  summoned, 
in  December  1618,  to  appear  before  the  King. 
The  learned  writer  was  attended  by  his  friends 
Ben  Jonson  and  Edward  Hey  ward ;  and  the 
Royal  Head  of  the  Church  animadverted  on 
the  obnoxious  passages  in  Selden's  work. 
Selden  promised  to  write  an  explanation  of  the 
passages  to  which  his  Majesty  objected.  He 
was  dso  required  to  appear  before  the  High 
Court  of  Commission,  and  compelled  to  sm)- 
scribe  a  paper  to  the  following  purport : 

"  My  good  Lords,  I  most  humbly  acknow- 
ledge the  error  I  have  committed  in  publishing 
the  flislory  of  Tithes,  especially  in  that  I  have 
at  all,  by  shewing  councils,  fathers,  or  com- 
mons, or  by  what  else  soever  occurs  in  it, 
offered  any  occasion  of  argument  against  any 
right  of  maintenance,  jure  divino,  of  the  mi- 
nisters of  the  gospel :  beseeching  your  Lord- 
ships to  receive  this  ingenuous  and  humble 
acknowledgment,  together  with  the  unfeigned 
protestation  of  my  grief,  for  that  through  it  I 
nave  so  incurred  both  his  Majesty's  and  your 
Lordships'  displeasure,  conceived  against  me 
on  behalf  of  the  Church  of  England. 

(Signed)        '*  John  Selden," 

An  excuse  has  been  offered  for  the  want  of 
moral  courage  which  thij  recantation  indicated. 
The  secluded  habits  of  the  scholar,  it  is  said, 
are  not  adapted  to  foster  the  active  and  cou- 
rageous spirit  by  which  the  martyr  is  distin- 
guished. But  if  Selden  can  be  defended,  we 
think  his  defence  must  rest  on  other  grounds. 
We  can  perceive  no  necessary  incompatibility 
between  learning  and  fortitude;  indeed  the 
spirit  of  perseverance  and  powers  of  endurance 
which  are  displayed  by  the  poor  and  merito- 
rious scholar,  are  in  our  opinion  much  akin 
to  that  moral  courage  which  is  evinced  by 
those  who  suffer  the  extremities  of  fortune 
for  conscience  sake.  Besides,  we  know  not 
that  Selden  was  exposed  to  any  apprehension 
of  the  severe  test  of  a  cruel  death,  to  which 
the  martyrs  were  subjected  :  the  greatest  evil 
to  which  he  was  liable  being  that  of  imprison- 
ment ;  and  as  he  subsequently  shewed  in  his 
own  conduct,  the  loss  of  liberty  could  not  pre- 
vent him  from  pursuing  the  learned  occupa- 
tions to  which  he  was  peculiarly  inclined. 

In  our  judgment,  therefore,  but  little  can  be 
urged  in  excuse  of  Selden's  inconsistency,  un- 
less we  believe  that  he  saw  reason  to  change  the 
opinion  he  had  expressed,  or  held  it  so  lightly, 
that  as  a  prudent  man,  he  deemed  it  inexpedient 
to  undergo  a  serious  personal  evil  to  vindicate 
a  speculative  or  doubtful  opinion.  By  com- 
mon consent,  however,  it  appears  that  this  part 
of  the  career  of  Selden  is  not  one  on  which 
any  one  is  disposed  to  rest  with  much  satisfac- 
tion.  At  the  utmost  it  must  be  allowed,  that 
if  his  recantation  is  defensible,  the  merit  of  his 
work,  and  the  learning  and  ingenuity  for  which 
it  was  celebrated^  are  much  cumixiisbed  by  his 


subsequent  abaiuionment  of  the  tenets  it  con- 
tained. 

It  appears  that  numerous  answers  to  Sel- 
den's work  were  published  by  the  champions 
of  the  church ;  and  to  prevent  any  reply  by 
Selden,  we  are  told  that  the  King  interposed 
his  authority,  and  sending  for  Selden,  sternly 
forbade  him  to  make  any  reply  to  the  refuta- 
tion which  Montagu,  one  of  the  state  chap- 
lains, was  about  to  publish  of  the  HUiary  of 
Ttihei.  "  If  you,  or  any  of  your  friends,''  said 
his  Majesty,  "  shall  write  against  this  confa- 
tation,  I  will  throw  you  into  prison  !"  S^den 
contented  himself  with  circulating  among  his 
friends  some  observations  upon  ue  works  of 
his  critics.  To  appease  the  anger  of  the  King, 
Selden  published  three  tracts,  "  Of  the  Num- 
ber 666  til  the  Revelatiom ;"  "  Of  CdwinU 
Judgment  on  the  Book  of  Revelations ;"  and 
'*  C^  the  Birth-day  of  our  Saviours*'  in  treat- 
ing of  which  subjects  he  wrote  with  more  dis- 
cretion than  he  exhibited  on  the  first  occa- 
sion. 

We  are  glad  to  leave  this  part  of  the  annab, 
and  to  turn  to  more  welcome  topics.  Selden 
wrote  a  tract  (printed  in  1642)  entitled.  The 
Privilege  of  the  Baronage,  which  he  undertook 
by  order  of  the  House  of  Lords ;  and  he  also 
composed  a  tract  on  The  Judicature  of  Par- 
liament, but  which  was  not  printed  till  1681. 
In  1623  he  edited  the  historical  work  oiEud- 
mer,  an  early  chronicler,  to  which  he  added 
numerous  learned  notes. 

Reserving  for  the  present  the  consideration 
of  Selden's  public  life,  we  may  notice  in  this 
place  some  of  his  further  works,  in  onler  to 
complete  the  account  of  his  literary  produc- 
tions. 

In  the  midst  of  his  parliamentary  engage* 
ments  he  composed  two  tracts.  Of  the  Origi- 
nal of  Eccle^aslictil  Jurisdiction  of  Testaments, 
and  Of  the  Disposition  or  Administration  of 
intestates*  Goods,  He  also,  about  the  same 
period,  published  his  history  of  the  Arundel 
Marbles,  under  the  title  of  Marmora  ArundeU 
liana  sive  saxa  Graca  incisa,  which  attracted 
the  attention  of  the  scholars  of  the  continent, 
as  well  as  of  England.  Whilst  he  was  con- 
fined in  the  Marsbalsea  Prison,  Selden  was 
engaged  upon  a  volume  of  Hebrew  Antiqui- 
ties, published  under  the  title  of  De  Succes- 
sionibus  in  bona  defuncti  ad  leges  Ebraeorum, 
This  \V)its  reprinted  in  1636,  with  a  treatise, 
De  Sucoesaione  in  Pontificatum  Ebrteorum.  As 
a  proof  of  tlie  estimation  in  which  the  author 
was  held,  these  treatises  were  reprinted  at 
Leyden  in  1638,  and  at  Frankfort  in  1673. 

In  1636  he  published  his  Mare  Clausum,  a 
work  of  great  celebrity,  which  was  supposed 
to  have  been  intended  as  an  answer  to  the 
Mare  Liberum  of  Grotius.  It  is,  howcTer,  a 
complete  history  and  exposition  of  the  right 
claimed  by  the  English  to  the  sovereignty  of 
the  seas.  This  work  was  submitted,  in  MS.» 
to  James  1,  in  1618 ;  and  when  the  disnutes 
with  the  Dutch  arose,  in  1635,  it  was  oraered 
to  be  printed  by  Charles  1.  In  1640  he  pub- 
lished his  De  Jure  naturali  et  gejUium,  jujtta 
ditciplinam  Ebrteorum,  libri  Septem,  being  a 
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learned  discourse  on  the  civil  and  religious 
polity  of  the  Jews.  In  1644  he  printed  a 
work,  called  De  anno  civUi  veterit  Ecclesiee 
8€U  republics  Jurldiae  Dlssertatio ;  and  in 
1646,  his  Uxor  Hebraicft^  seu  tie  Nuptih  et 
Dhorifis,  ex  jure  civii*,  id  est,  Divino  et  Tai- 
mudico,  veterum  Ebraorum,  iilri  ires.  In  the 
next  year  he  edited  Fi^ta,  and  prefixed  h 
learned  dissertation.  His  De  Synedris  et 
pras/ecturis  Juridich  veterum  Heireerorum, 
was  printed  in  1650,  and  the  Findlcia  Maris 
Clttusi,  in  1653. 
It  is  to  the  credit  of  Selden,  that  when  the 

Earty  to  which  he  belonged  rose  into  power, 
e  used  his  influence  on  many  occasions  for 
the  protection  of  literature.  He  exerted  him- 
self on  behalf  not  only  of  the  University  of 
Oxford,  where  he  had  received  his  education, 
but  extended  his  care  to  that  of  Cambridge. 
In  1645  he  was  elected  Master  of  Trinity  Hall, 
an  honor  which  he  declined  accepting.  Pre- 
▼iously  to  this,  namely  in  1644,  the  House  of 
Commons  conferred  upon  him  the  office  of 
Keeper  of  the  Records  m  the  Tower. 

A  small  volume  was  published  after  his 
death,  under  the  title  of  Selden'e  Table  Talk, 
the  authenticity  of  which  has  been  doubted. 
Dr.  Wilkins,  one  of  Selden's  biographers,  and 
who  edited  an  edition  of  his  works,  observes, 
"  There  are  some  of  the  thoughts  and  maxims 
recorded  in  Selden*s  Table  Talk,  in  which 
there  appears  a  sufficient  conformity  with  his 
conduct  and  writings  to  remove  all  suspicion 
that  they  were  not  his  real  sentiments." 

We  have  thus  taken  a  rapid  view  of  the 
literary  annals  of  Selden  to  the  time  of  his 
taking  a  part  in  public  affairs.  The  incidents 
which  marked  his  career  afford  but  little  scope 
for  the  pen  of  the  bioc^rapher.  His  time  was 
passed  in  laborious  studv,  and  the  events  of  his 
life  consisted  in  the  publication  of  his  works. 
It  is  remarkable  that  his  first  introduction  to 
political  life  arose  out  of  his  well-known  learn- 
ing in  the  history  and  constitution  of  his  coun- 
try. Some  time  after  the  commencement  of 
the  contests  between  the  Crown  and  the  House 
of  Commons,  and  when  the  King  had  so  far 
plainly  asserted  his  prerogatives  as  to  declare 
that  the  privileges  of  the  House  depended  on 
his  plea$>ure,  the  Commons,  in  the  course  of  the 
inquiries  which  they  instituted  into  the  nature 
and  extent  of  the  constitutional  rights  of  the 
King  and  the  Parliament,  directed  Selden  to 
be  consulted,  who  was  not  at  that  time  a  mem- 
ber of  the  House.  Selden,  thus  called  upon 
in  a  matter  of  such  high  importance,  composed 
a  long  and  learned  dissertation,  in  which  be 
dwelt  on  the  principal  grievances  of  the  times. 
Fortified  by  the  learned  researches  of  Selden, 
the  House  resolved  to  resist  the  encroachments 
of  the  Crown.  The  part  which  Selden  had 
thus  taken,  brought  on  him  the  displeasure  of 
the  executive,  and  he  >vas  committed  to  the 
custody  of  the  Sheriffs  of  London,  but  after  a 
few  weeks'  confinement  he  was  set  at  liberty. 

In  February  1623-4,  Selden  appeared  in 
Parliament  as  the  member  for  Lancaster ;  and 
subsequently  was  returned  for  Great  Bedwin. 


He  took  the  side  of  the  {popular  party,  and  was 
distinguished  for  the  spirit  and  determination 
with  which  he  advocated  their  principles.  He 
entered  with  no  common  energy  into  the 
stormy  debates  by  which  the  proceedings  of 
the  House  were  at  that  time  distinguished. 
That  he  took  his  stand  amongst  the  boldest 
and  most  forward  of  the  public  men  of  the 
day,  is  sufficiently  obvious  from  the  fact  that 
along  with  Hollis',  Ellyot,  Stroud,  and  other 
eminent  members  of  the  Commons,  he  was 
committed,  in  1628,  to  the  Tower,  under  war- 
rants from  the  King  and  Council. 

On  one  of  the  occasions  on  which  the  im- 
prisoned members  were  brought  before  the 
Court  of  King's  Bench,  and  offered  to  be 
liberated  on  finding  sureties  for  their  good 
behaviour,  Selden  was  instructed  to  speak  for 
the  rest.  The  prisoners  had,  however,  deter- 
mined not  to  find  sureties,  and  thev  were  re- 
manded. Some  time  afterwards  Selden  was 
transferred  by  habeas  corpus  to  the  Marshalsea, 
and  subsequently  to  the  Gatehouse.  He  re- 
mained in  confinement  till  May  1630,  but 
was  permitted  to  visit  his  friend  the  Earl  of 
Kent,  at  his  country  seat ;  and  ultimately,  at 
the  intercession  of  several  noblemen  who  were 
desirous  of  availing  themselves  of  his  great 

Erofessional  services,  he  was  released  upon 
ail  I  and  quitting  for  a  time  his  political  asso- 
ciates, he  resumed  the  more  congenial  pur- 
suits of  the  scholar. 

Although  he  had  taken  a  decided  part  in  the 
great  questions  which  then  agitated  the  public 
mind,  it  appears  that  Selden  had  preserved  a 
character  for  moderation,  and  consequently 
he  was  induced,  on  the  assembling  of  the  Long 
Parliament,  in  1640,  to  re-enter  nublic  life  as 
one  of  the  representatives  for  Oxford.  He 
does  not  appear,  however,  to  have  essentially 
changed  the  line  of  conduct  which  he  pursued 
on  former  occasions.  He  was  one  of  the  com- 
mittee for  enquiring  into  the  arbitrary  pro- 
ceedings of  the  Earl  Marshal's  Court,  and  for 
preparing  the  remonstrance  on  the  state  of  the 
nation.  But  though  he  was  engaged  in  the 
proceedings  preparatory  to  the  impeachment 
of  the  Earl  or  Strafford,  he  opposed  the  mode 
of  proceeding  by  attainder,  and  was  conse- 
quently ranked  by  the  populace  as  one  of  the 
enemies  of  justice.  He  sat  on  the  committee 
to  examine  into  the  decision  of  the  Court  of 
Exchequer  Chamber,  on  the  subject  of  ship 
money.  He  supported  the  Church  on  the 
question  of  the  abolition  of  episcopacy,  which 
it  is  probable  created  a  favorable  disposition 
towards  him  on  the  part  of  the  Crown.  It 
consequently  appears  that,  on  the  removal  of 
Littleton,  it  was  intended  to  create  Selden 
Lord  Chancellor;  but  the  offer  was  not  actually 
made.  Clarendon  says,  that  **  the  Lord  Faulk- 
land  and  himself,  to  whom  his  Majesty  referred 
the  consideration  of  a  proper  person  for  it  (the 
custody  of  the  Seal),  did  not  doubt  of  Mr. 
Selden's  affection  for  the  King;  but  withal 
they  knew  him  so  well,  that  they  concluded  he 
would  absolutely  refuse  the  place  if  it  were 
offered  to  him.  He  was  in  years,  and  of  a 
tender  constitution;  he  had  for  many  years 
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enjoyed  his  ease,  which  he  loved ;  he  was  rich, 
and  would  not  have  made  a  journey  to  York, 
or  have  lain  out  of  his  bed  for  any  preferment, 
which  he  had  never  affected.*' 

This  is  highly  honorable  to  the  character  of 
Selden,  and  proves  at  once  his  moderation  as 
a  reformer,  and  his  incorruptible  integrity  as  a 
public  man. 

The  approach  of  the  civil  war  was  viewed  by 
Selden,  and  other  moderate  men,  with  deep 
regret.  The  Parliament  appointed  their  lieu- 
tenants of  counties,  and  the  King  issued  his 
commissions  of  array.  Selden  opposed  the 
commissions  in  his  place  in  Parliament,  and 
bis  opinion  was  universally  regarded  with  res- 
pect. With  the  royal  permission  Lord  Faulk- 
land  addressed  to  Selden  a  letter^  in  which  he 
inquired  into  the  grounds  of  his  opinion.  Sel- 
den recapitulated  the  arguments  wbich  he  had 
nsed  in  tnc  House,  and  added  a  similar  opi- 
nion against  the  legality  of  the  ordinance  of 
parliament  for  the  appointment  of  lieutenants. 

This  moderation  of  Selden  naturally  excited 
the  suspicions  of  the  violent  parliamentary 
partizans,  and  on  the  occasion  of  Waller's 
conspiracy  the  House  inauired  into  the  sup- 

?osed  participation  of  Selaen,  Whitelocke,  and 
ierpoint.  Waller,  however,  deposed  *'  that 
he  did  come  one  evening  to  Seiden's  study, 
wh6re  Fierpoint  and  Whitelocke  then  were 
with  Selden,  on  purpose  to  impart  it  to  them 
all ;  and  speaking  ot  such  a  thing  in  general 
terms,  these  gentlemen  did  so  inveigh  against 
any  such  thin^,  as  treachery  and  baseness,  and 
that  which  might  be  the  occasion  of  shedding 
much  blood,  that  he  durst  not,  for  the  respect 
he  had  for  Selden  and  the  rest,  communicate 
any  of  the  particulars  to  them,  but  was  almost 
disheartened  himself  to  proceed  in  it. 
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In  1654,  the  health  of  Selden  seriously 
declined,  and  his  strength  gave  way.  He  was 
then  in  his  70tb  year.  In  contemplating  his 
approaching  death  he  expressed  nimself,  in 
conversation  with  his  friends.  Archbishop 
Usher  and  Dr.  Langbaine,  as  follows : — "  He 
had  (he  said)  his  study  full  of  books  and  papers 
of  m^st  subjects  in  the  world ;  yet  at  that  time 
he  could  not  recollect  any  passage  wherein  he 
could  rest  his  soul,  save  out  of  the  Holy  Scrip- 
tures, wherein  the  most  remarkable  passage 
that  lay  most  upon  his  spirit,  was  2  Titus,  1 1, 
12,  13,  14."  He  died  the  dOth  November, 
1654,  and  was  buried  on  the  14  th  Decemlier, 
in  the  Temple  Church.  The  Master  of  the 
Temple  performed  the  service,  and  the  Primate 
preached  the  funeral  sermon.  Selden  left  con- 
siderable wealth,  and  a  library  of  great  value. 
The  latter  he  bequeathed  to  bis  executors, 
who  deposited  the  extensive  collection  in  the 
Bodleian  Library.  His  coUection  of  ancient 
marbles  was  given  to  Oxford. 

In  proceeding  to  sum  up  the  character  of 
Selden,  we  may  avail  ourselves  of  an  extract 
from  Clarendon : — **  He  was  a  person  (says 
the  eminent  writer)  whom  no  character  can 
flatter,  or  transmit  in  any  expressions  equal  to 
his  merit  and  virtue.    lie  was  of  so  stupendous 


a  learning  in  all  kinds,  and  in  all  hniguagef, 
(as  may  appear  in  his  excellent  and  trans- 
cendent writings,)  that  a  man  would    have 
thought  he  had  been  entirely  conversant  amonj^ 
books,  and  had  never  spent  an  hour  but  in 
reading  and  writing ;  yet  his  humanity,  cour- 
tesy, and  affability  were  such  that  he  would 
have  been  thought  to  have  been  bred  in  the 
best  courts,  but  that  his  goodnature,  charity, 
and  delight  in  doing   good,    exceeded  that 
breeding.    His  st^le  in  all  his  writings  seems 
harsh,  and  sometimes  obscure,  which  is  not 
wholly  to  be  imputed  to  the  abstruse  subiects 
of  which  he  commonly  treated^  out  of  the 
paths  trod  by  other  men,  but  to  a  little  under- 
valuing the  beauty  of  style,  and  too  much  pro- 
pensity to  the  language  of  antiquity ;  but  in  his 
conversation  he  was  the  most  clear  disconrser, 
and  had  the  best  faculty  of  making  hard  thinga 
easy  and  presenting  them  to  the  understanding, 
that  hath  ever  been  known.    Mr.  Hyde  was 
wont  to  say,  that  he  valued  himself  upon  no- 
thing more  than  upon  having  had  oelden's 
acauaintance  from  the  time  he  was  very  yonng; 
ana  held  it  with  great  delight  as  long  as  they 
were  suffered  to  continue  together  in  London  $ 
and  he  was  much  troubled  always  when  he 
heard  him  blamed,  censured,  and  reproached 
for  staying  in  London,  and  in  the  Parliament, 
after  they  were  in  rebellion,  and  in  the  worst 
times,  wnich  his  age  obliged  him  to  do ;  and 
how  wicked  soever  the  actions  were  which 
were  every  day  done,  he  was  confident  he  had 
not  given  his  consent  to  them,  but  would  have 
hindered  them  if  he  could  with  his  own  safety, 
to  which  he  was  always  enough  indulgent.     If 
he  had  some  infirmities  with  other  men,  they 
were  weighed  down  with  wonderful  and  pro- 
digious aoilities  and  excellencies  in  the  other 
scale."  Himself  adistinguishedscholar, we  may 
judge  of  Seldcn'sliberal  encouragement  of  men 
of  letters,  by  an  extract  from  Parr's  Life  of 
Archbishop  Usher,  where,  in  a  letter  to  the  Pri- 
mate, Casaubon  says,  "  I  was  with  Mr.  Selden 
after  I  had  been  with  your  grace,  whom,  upon 
some  intimation  of  my  present  condition  and 
necessities,  I  found  so  noble  as  that  he  did  not 
only  presently  furnish  me  with  a  considerable 
sum,  but  was  so  free  and  forward  in  his  ex- 
pressions, as  that  I  could  not  find  in  my  heart 
to  tell  him  much  of  my  purpose  of  selling,  lest 
it  might  sound  as  a  further  pressing  upon  lum, 
of  whom  I  had  already  received  so  much." 
Of  his  religious  opinions  the  following  testi- 
mony may  be  adduced : — ^Baxter,  in  his  Notes 
on  the  Life  of  Hale,  says,  "  I  know  you  arc 
acquunted  how  greatly  he  valued  Mr.  Selden, 
being  one  of  his  executors,  his  books  and  pic- 
tures being  still  near  him.    I  think  it  meet, 
therefore,  to  remember  that  because  many 
Hobbbts  do  report  that  Mr.  Selden  \m  at  the 
heart  an  infidel,  and  inclined  to  the  opinions  of 
Hobbes,  I  desired  him  to  tell  me  the  truth 
herein :  and  he  oft  professed  to  me  that  Mr. 
Selden  was  a  resolved,  serious  christian,  and 
that  he  was  a  great  adversary  to  Hobbes'  errors, 
and  that  he  had  seen  him  openly  oppose  him 
so  earnestly,  as  either  to  depart  from  him  or 
drive  him  out  of  the  room." 
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It  thus  appears  from  the  testimony  of  his 
contemporaries,  as  well  as  from  his  writins's, 
that  Selden  was  unrivalled  as  an  antiquanan 
lawyer,  and  constitutional  writer.  His  can. 
dourj,  as  well  as  deep  research,  procured  him 
the  highest  esteem  of  both  of  the  ^eat  political 
parties.  In  considering  and  discussing  the 
national  disputes  of  the  age  in  which  he  lived, 
he  gave,  as  the  result  of  his  vast  learning,  the 
trutn  and  the  whole  truth.  Though  inclined  to 
liberal  principles,  he  was  a  moderate  reformer, 
and  in  applying  his  mind  to  "  the  great  argu- 
ment "  between  King  and  People,  he  **  no- 
thing extenuated  nor  set  down  aught  in 
malice :"  be  honestly  reprehended  the  excesses 
on  both  sides,  and  equally  exposed  the  uncon- 
stitutional acts  whether  of  the  Crown  or  the 
Parliament.  ^  It  is  impossible  to  praise  him  too 
highly  for  this  noble  spirit  of  truth  and  inde- 
pendence. His  eminent  attunments  as  a  law- 
yer and  his  bi^h  character  as  a  public  man, 
disposed  the  King  to  raise  him  to  the  Chancel- 
lorship; but  his  well-known  integrity  precluded 
the  expectation  of  any  surrender  ot  his  princi- 
ples in  favor  of  the  Crown. 


ABSTRACTS  of  RECENT  STATUTES. 


COUNTY  RATES. 

4  &  6  W.  4,  c.  48. 

This  is  entituled  "An  Act  to  regulate  the 
expenditure  of  County  Rates  and  Funds  in 
aid  thereof,'*  and  received  the  Royal  Assent  the 
Idth  A'ugust,  1834. 

It  recites,  that  by  divers  statutes  now  in  force 
the  justices  of  the  peace  in  that  part  of  Great 
Britain  called  England,  within  the  respective 
limits  of  their  commissions  assembled  at  their 
general  or  quarter  sessions,  or  at  any  adjourn- 
ment or  adjournments  thereof,  are  authorized 
and  empowered  to  make  and  assess  the  county 
rate,  and  also  to  make  orders  for  the  applica- 
tion or  management  of  the  county  stock  or 
rate,  and  of  any  fund  or  funds  used  or  applied 
in  lud  thereof: 

And  that  doubts  have  arisen  whether,  under 
the  powers  and  directions  of  the  said  statutes, 
it  is  requisite  that  the  business  relating  to  the 
assessment,  application,  or  management  of  the 
said  county  stock  or  rate,  and  of  the  funds  in 
aid  thereof,  should  be  carried  on  and  transact- 
ed by  the  said  justices  so  assembled  as  afore- 
said publicly  and  in  open  court  at  such  general 
or  quarter  sessions,  or  any  adjournment  there- 
of: 

And  that  a  practice  had  in  some  counties 
prevailed  of  transacting  such  business  in  pri- 
vate, which  had  been  found  inexpedient : 


And  for  the  removal  of  such  doubts,  pre- 
venting of  such  practice  for  the  future,  it  is 
enacted  as  follows : 

1.  That  from  and  after  the  passing  of  this 
act,  all  business  appertaining  to  the  assess- 
ment, application,  or  management  of  the 
county  stock  or  rate,  or  of  any  fund  or  funds 
used  or  applied  in  aid  thereof  or  contributory 
thereto,  or  to  any  matter  or  things  whereby  or 
in  respect  whereof  the  said  county  stock  or 
rate  is  or  may  be  chargeable  by  law,  which  by 
any  statute  or  statutes  now  in  force  the  justices 
of  the  peace  for  that  part  of  Great  Britain 
called  England  are  authorized  and  directed  to 
do  and  transact  at  the  general  or  quarter  ses- 
sions, or  at  any  adjournment  thereof,  shall  be 
done  and  transacted  publicly  and  in  open 
court  at  such  general  or  quarter  sessions,  or 
adjournment  thereof,  and  not  otherwise ;  and 
that  no  order  of  such  Justices  relating  to  the 
matters  aforesaid  shall  be  binding  or  effectual, 
unless  the  said  order  shaU  have  been  made,  and 
the  business  relating  thereto  shall  have  been 
done  aod  transacted,  publicly  and  in  open 
Court  as  aforesaid. 

2.  That  public  notice  shall  be  ^ven,  in  two 
newspapers  general Ij  circulating  in  the  county, 
of  the  time  of  holding  the  general  or  quarter 
sessions  or  any  adjournment  thereof,  at  least 
two  weeks  before  the  time  of  holding  the  same, 
and  also  of  the  day  and  hour  at  which  the  bu- 
siness relating  to  the  assessment,  application, 
or  management  of  the  county  stock  or  rate 
will  commence  at  such  sessions. 

3.  That  this  act  shall  extend  and  apply  only 
to  Justices  of  the  Peace  of  the  several  counties 
at  large  in  England  and  Wales,  and  of  the  se- 
veral counties  of  cities  and  counties  of  towns 
within  the  same. 


REMARKABLE  TRIALS. 


LORD  8T0URT0N,  FOR  MURDER.   1556. 

The  following  report  shews  the  state  of  things 
about  three  centuries  ago,  in  regard  to  the 
commission  and  punishment  of  offences. 

Lord  Stonrton  was  arraigned  on  the  28th  of 
February,  1556,  for  the  murder  of  William 
Hartgill,  Esa.,  and  his  son,  John  HartgiU,  of 
Kilmington,  in  Somersetshire. 

It  appears  that  Charles  Lord  Stourton  went 
to  Kilmington,  to  the  house  of  William  Hart- 
gill,  Esq.,  where  Dame  Elizabeth,  late  wife  to 
Lord  William  and  mother  to  Charles  Lord 
Stourton,  sojourned,  and  earnestly  persuaded 
William  Hartgill  to  be  a  means,  that  Dame 
Elizabeth  should  enter  into  a  bond  to  him,  in 
a  great  sum  of  money,  that  she  should  not 
marry ;  which  William  Hartgill  refused,  unless 
Lord  Stourton  would  assign  some  yearly  por- 
tion for  his  mother  to  live  upon.  In  discours- 
ing on  this  matter.  Lord  Stourton  quarrelled 
with  WUliam  Hartgill ;  and,  on  Whitsunday  in 
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the  morning,  he  went  to  Kilmington  charch 
with  several  men,  with  bows  and  arrows,  and 

funs ;  and  when  he  arrived  at  the  church-door, 
ohn  Harti,ill,  son  of  William,  bein^  told  of 
Lord  Stourton's  coming,  went  out  of  the 
church,  drew  his  sword,  and  ran  to  his  faiher*8 
house  adjoining  the  church-yard  side.  Several 
arrows  were  shot  at  him  in  passing,  but  he  was 
not  hurt.  His  father  and  mother  were  forced 
to  go  up  into  the  tower  of  the  church,  with  two 
or  three  of  their  servants,  for  safetv.  When 
John  Hartgill  arrived  at  his  father's  house,  he 
took  his  long-bow  and  arrow,  bent  a  cross- 
bow, charged  a  gun,  and  caused  a  woman  to 
bring  the  cross-bow  and  gun  after  him,  and  he 
with  his  long-bow  came  forth  and  drove  away 
Lord  Charles  and  his  men  from  the  house,  ancl 
from  about  the  church,  except  half  a  score  that 
had  entered  the  church,  among  whom  one  was 
hurt  in  the  shoulder  with  a  hail  shot.  His 
father  advised  him  to  take  his  horse  and  ride 
up  to  the  court,  and  tell  the  council  how  he 
had  been  used.  On  Monday,  towards  evening, 
he  reported  to  the  honourable  council  how  his 
father  had  been  dealt  with,  whereupon  they 
sent  down  Sir  Thomas  Speak,  the  high-sheriff 
of  Somerset,  not  only  to  deliver  the  captives, 
but  to  bring  with  him  Charles  Lord  Stourton, 
who,  when  he  came,  was  committed  to  the 
Fleet,  where  he  remained  but  for  a  short  time. 
It  appeared  that  as  soon  as  John  Hartgill 
had  sec  off  towards  London,  Lord  Stourton's 
men  returned  to  the  church  of  Kilmington, 
and  about  Mr.  HartgilPs  house,  and  continued 
about  there  till  the  arrival  of  the  sheriff,  which 
was  on  Wednesday ;  during  which  time,  Wil- 
liam Hartgill's  wife  was  permitted  to  go  home 
on  Whitsunday,  towards  night;  but  in  the 
mean  time,  Lord  Stourton's  men  went  to  the 
pasture  of  William  Hartgill,  took  his  riding 
gelding,  and  carried  him  to  Stourton  Park 
pales,  and  shot  him  with  a  cross-bow,  report- 
ing tliat  Hartgill  had  been  hunting  in  his  park 
upon  the  gelding.  Thus  Lord  Stourton  con- 
tinued his  malice  throughout  King  Edward's 
reign,  and  with  violence  took  from  William 
Hartgill  all  his  corn,  cattle,  &c. 

On  the  death  of  King  Edward,  William 
Hartgill  and  his  son  netitioned  Queen  Mary 
and  her  council  for  rearess,  her  majesty  being 
then  at  Basing-end,  in  Hampshire.  The  coun- 
cil called  Lord  Stourton  and  William  Hartgill 
before  them,  and  Lord  Stourton  promised. 
Chat  if  William  Hartgill  and  his  son  would 
come  to  his  house,  and  desire  his  good  will, 
they  should  not  only  have  it,  but  also  be  re- 
stored to  their  goods  and  cattle ;  where  upon 
his  promise,  made  in  such  presence,  they  took 
John  Dackcombe,  Esq.,  with  thein,  to  witness 
their  submission.  When  they  came  near 
Stourton  House,  in  a  lane,  half  a  dozen  of 
Lord  Stourton's  men  rushed  forth,  and  letting 
Mr.  Dackcombe  and  William  Hartgill  pass 
them,  they  stept  before  John  Hartgill,  and 
when  he  turned  his  horse  to  ride  away,  six 
others  of  the  said  lord's  men  beset  him  before 
and  behind;  and  before  he  could  draw  his 
sword  and  get  from  his  horse,  wounded  him 
in  three  or  lour  places^  and  left  him  for  dead.  I 


Neverthelees,  in  half  an  hour,  he  recovered 
himself,  got  upon  his  horse,  and  took  refu^  io 
the  house  of  Richard  Mumpesson,  of  Maiden- 
Bradley,  Gent. 

This  at  last  became  a  subject  of  star-chamber 
enquiry,  and  Lord  Stourton  was  fined  in  a  cer- 
tain sum  to  be  paid  to  the  Hartgills,  and  im- 
prisoned in  the  Fleet,  whence  he  obtained 
licence,  upon  some  pretence,  to  retire  to  his 
house  in  the  count  rr.*  Within  three  or  foar 
days  after  his  arrival  at  Stourton  Caundle,  he 
sent  advice  to  the  Hartgills,  that  he  was  ready 
to  pay  them  the  sums  of  money,  as  ordered  by 
the  star-chamber ;  and  to  end  all  disputes  be- 
tween them. 

They  agreed  to  meet  him  at  Kilmingtoa 
church  on  Mondav  after  Twelfth-day,  at  ten 
o'clock ;  and  Lora  Stourton  came  accordingly 
to  Kilmington,  accompanied  by  fifteen  or  six- 
teen of  his  servants,  sundry  tenants,  and  some 
gentlemen  and  justices,  to  the  number  of  sixty. 
He  went  to  the  church-house,  and  sent  word 
to  the  Hartgills,  who  were  in  the  church,  tfiat 
the  church  was  no  place  to  talk  of  worldly  mat- 
ters, and  that  he  thought  the  church-house  a 
fitter  place:  the  Hartgills  came  out  of  the 
church ;  but  fearing  ill,  refused  to  enter  into 
any  covered  place,  the  church  excepted ; 
whereupon,  it  was  proposed,  that  a  table 
should  be  set  upon  the  open  green,  which  was 
done  accordingly. 

Lord  Stourton  laid  thereupon  a  cap-case 
and  a  purse,  as  though  he  intended  to  make 
payment,  and  calling  the  two  Hartgills,  said, 
that  the  council  had  ordered  him  to  pa^  theni 
a  certain  sum  of  money,  every  penny  of  which 
they  should  have:  "Marry,  ne  would  first 
know  them  to  be  true  men :"  and  then  laid 
hands  upon  them,  saying,  "I  arrest  you  of 
felony,"  on  which  his  men,  to  the  number  of 
ten  or  twelve,  by  violence  thrust  them  into 
the  church-house,  where,  with  his  own  hand, 
the  lord  took  from  them  their  purses.  Then, 
having  in  readiness  two  cords,  he  delivered 
them  to  his  man  to  bind  the  Hartgills ;  and  fo 
the  younger  of  the  Hartgills,  when  bound,  he 
gave  a  blow  in  his  face,  and  coming  out  of  the 
house  with  his  sword,  and  finding  at  the  door 
young  HartgUl's  wife,  he  kicked  at  her,  and 
gave  her  such  a  stroke  with  his  sword,  be^ 
tween  her  neck  and  head,  that  she  fell  to  the 
ground  nearly  dead.  From  hence,  he  caused 
the  two  Hartgills  to  be  conveyed  to  the  par- 
sonage of  KUmington,  where  they  were  kept 
with  their  arms  bound  behind  them,  and  witn- 
out  meat  or  drink.  About  one  o'clock  in  the 
morning  they  were  conveyed  to  a  house  called 
Bonham,  near  Stourton ;  and  arriving  on  Tues- 
day about  three  in  the  morning,  they  were 
laid  fast  bound,  in  separate  places,  without 
meat,  drink,  or  fire,  or  any  thing  to  lie  upon. 

About  ten  o'clock  Lord  Stourton  sent  to 
Bonham,  William  Farree,  Roger  Gough«  John 
Welshman,  and  Macute  Jacob,  commanding 
them  to  convey  the  Hartgills  to  a  place  ap- 
pointed, and  warning  them,  that  in  case  they 
should  make  any  noise,  to  kill  them  at  once. 
These  four  brought  them  into  a  close  adjoining 
Stourtou;  and  knocked  them  on  the  head  with 
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two  dttbs,  till  the  murderers  thought  they  had 
been  dead,  (his  lordship  in  the  mean  time 
standing  at  the  sfallery-door,  which  was  but  a 
small  distance  rrom  the  place).  This  done, 
they  wrapped  themselves  m  their  own  gowns, 
and  carried  the  bodies  throuj^h  a  f^arden  into 
his  lordsliip's  gallery,  and  from  thence  into  a 
place  at  the  end,  his  lordship  bearing  the  can- 
dle before  them.  Being  not  quite  dead,  they 
groaned  much,  especiaUy  old  Hartgiil ;  when 
William  Farree,  one  of  tne  murderers,  swear- 
ing by  God's  blood  they  were  not  yet  dead,  his 
lordship  himself  ordered  their  throats  to  be 
cut,  lest  a  French  priest,  lying  near  to  the 
place,  might  hear  them :  and  William  Farree 
took  out  Ills  knife  and  cut  both  their  throats. 
Lord  Stourton  standing  by  with  the  candle  in 
his  hand.  One  of  the  murderers  then  said. 
"  Ah !  my  lord !  this  is  a  pitiful  sight,  had  I 
thought  what  I  now  think,  before  the  thing  was 
done,  your  whole  land  should  not  have  won  me 
to. consent  to  such  an  act;"  his  lordship  an- 
swered, '*  What  a  faint-hearted  knave  is  this : 
is  it  any  more  than  ridding  us  of  two  knaves, 
that  living,  were  troublesome  both  to  God's 
love  and  man's  ?  there  is  no  more  account  to 
be  made  of  them,  than  the  killing  of  t^'O 
sheep."  Then  their  bodies  were  tumbled  into 
a  dungeon ;  and  after  Henrv  Sims  and  Roger 
Gough  had  been  let  down  with  cords,  for  there 
were  no  steps,  they  dug  a  pit  and  buried  them 
together ;  Lord  Stourton  often  calling  to  them 
from  above  to  make  speed. 

The  bodies  were  afterwards  taken  up  by  Sir 
Anthony  Hungerford,  and  were  found  in  the 
same  apparel  that  they  were  taken  in,  buried 
very  deep,  covered  first  with  earth,  then  two 
courses  of  thick  paving,  and  finally  with  chips 
and  shavings  of  timber,  above  the  quantity  of 
two  cart  loads. 

In  the  examination  of  the  atrocities  of  Lord 
Stourton  it  appeared,  that  he  had  caused,  not 
long  before,  a  barn  of  one  Thomas  Cbaffin  to 
be  set  on  fire  by  three  of  his  servants  {  and 
then,  against  ChaflSn,  for  saying  it  was  not 
done  mthout  the  knowledge  of  the  said  Lord 
Stourton,  or  some  of  his  servants,  he  brought 
an  action,  and  recovering  a  hundred  pounds 
damage,  he  took  for  the  payment  out  of  his 
pasture  by  force  twelve  hundred  sheep,  with 
the  wool  upon  their  backs ;  and  all  the  oxen, 
kine,  horses,  and  mares,  that  he  could  find. 
On  another  occasion,  from  one  Willoughby  he 
caused  to  be  taken,  for  his  pleasure,  a  wnole 
team  of  oxen,  whereof  two  were  found  fatting 
in  the  stall  of  his  house,  when  he  was  appre- 
hended. 

On  the  2d  of  March  Lord  Stourton  and  four 
of  his  servants  rode  from  the  Tower,  with  Sir 
Robert  Oxenbridge,  the  lieutenant,  with  cer- 
tain of  the  guards,  through  London  towards 
Salisbury.  The  first  night  they  lay  at  Houns- 
low,  the  next  day  they  went  to  Staines,  thence 
to  Basingstoke,  and  to  Salisbury.  Lord  Stour- 
ton was  executed  March  the  Gth,  in  the 
market-place  at  Salisbur)*,  and  his  four  men 
in  the  country  near  the  place  where  the  mur- 
der was  committed. 
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4  &  5  Will.  4. 

1.  An  act  to  empower  the  Liverpool  Oil  Gas 
Light  Company  to  produce  gas  from  coal 
and  other  materials,  and  to  amend  the  act 
relating  to  the  said  company. 

2.  An  act  to  alter,  amend,  and  enlarge  the 
powers  of  an  act  passed  in  the  ninth  year  of 
the  reign  of  his  late  majesty  King  George  the 
Fourtli,  intituled  **  An  act  for  making  and 
maintaining  a  Railway  or  Tram  road  from  or 
near  the  city  of  Bristol  to  Coalpit  Heath,  in 
the  parish  of  Westerleigh  in  the  county  of 
Gloucester." 

3.  An  act  to  enlarge  and  amend  the  powers 
and  provisions  of  an  act  relating  to  the  Saint 
Helen's  and  Runcorn  Gap  Railway  Com- 
pany. 

4.  An  act  for  building  a  bridge  over  Stoke, 
otherwise  Haslar  Lake,  which  separates  Gos- 
port  from  Haslar,  both  in  the  parish  of  Al- 
verstoke,  in  the  county  of  Southampton,  and 
for  making  approaches  thereto 

6.  An  act  for  better  assessing  the  poor  and 
other  rates  on  small  tenements  within  the 
parish  of  Sculcoates,  in  the  East  Riding  of 
the  county  of  York. 

6.  An  act  to  repeal  an  act  passed  for  better 
assessing  ana  recovering  the  poor  and  other 
rates  upon  «m«ll  tenements  within  the  parish 
of  Liverpool,  in  the  county  palatine  of  Lan- 
caster. 

7.  An  act  to  alter,  amend,  enlarge,  and  extend 
the  powers  and  provisions  of  an  act  for  en- 
abling the  company  of  proprietors  of  Lam- 
beth Water  Works  to  supply  the  inhabitants 
of  the  parish  of  Lambeth  and  parts  adjacent, 
in  the  county  of  Surrey,  with  water. 

8.  An  act  for  removing  the  markets  held  in  the 
High  and  Fore  Street  and  other  places  with- 
in the  city  of  Exeter,  and  for  providing  other 
markets  in  lieu  thereof. 

9.  An  act  for  enabling  the  Ocean  Assurance 
Company  to  sue  and  be  sued  in  the  name  of 
the  Chairman  for  the  time  being,  or  of  any 
one  of  the  Directors  of  the  said  Company. 

10.  An  act  for  more  efi*ectually  repairing  and 
maintaining  the  road  from  Crouch  Hill,  in 
the  parish  of  Henfield,  to  Ubley's  Corner,  in 
the  parish  of  Albourne,  and  from  the  King's 
Head  Inn  in  Albourne,  through  the  town  of 
Hurstperpoint,  to  the  Cross  Roads  in  the 
town  of  Ditcheling ;  and  also  for  making 
and  maintaining  a  branch  of  road  from  the 
town  of  Hurstperpoint  to  FoyningsCommon^ 
all  in  the  county  of  Sussex. 

1 1 .  An  act  for  making  a  turnpike  road  from 
Minsterley,  in  the  county  of  Salop,  to  the 
Turnpike  Road  leading  from  Bishop's  Castle, 
in  the  said  county  of  Salop,  to  Churchstoke, 
in  the  county  of  Montgomery. 

12.  An  act  to  enable  the  company  of  proprie- 
tors of  the  Ctdder  and  Hcble  Navigation  to 
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improve  their  navigation,  and  to  amend  the 
acts  relating  thereto. 

13.  An  act  for  extending  the  approaches  to 
London  Bridge,  and  amending  the  acts  re- 
lating thereto. 

14.  An  act  for  granting  certain  powers  to  the 
New  Brunswick  and  Nova  Scotia  Liand  Com- 
pany. 

15.  An  act  for  granting  certain  powers  to 
"  The  British  American  Land  Company.*' 

16.  An  act  for  better  paving,  cleansing,  light- 
ing, watching,  watering,  and  otherwise  im- 
proving the  streets  and  other  public  passages 
and  places  within  the  borough  of  Dorchester 
in  the  county  of  Dorset,  and  the  tithing  of 
Colliton  Row,  in  the  town  of  Dorchester 
aforesaid. 

17.  An  act  to  alter,  amend,  and  enlarge  the 
powers  of  an  act  passed  in  the  sixth  year  of 
the  reign  of  his  late  majesty  King  George 
the  Fourth,  intituled  "An  act  for  supplying 
the  city  and  suburbs  of  Limerick,  m  the 
county  of  the  city  of  Limerick,  with  water.'' 

18.  An  act  for  better  supplying  with  water  the 
town  and  countv  of  the  town  of  Newcastle- 
upon-Tyne,  ana  the  neighbourhood  thereof. 

19.  An  act  to  alter,  amend,  and  enlarge  the 
powers  of  an  act  passed  in  the  first  year  of 
the  reign  of  his  present  majesty  King  Wil- 
liam the  Fourth,  mtituled, "  An  act  for  em- 
powering the  Marquis  of  Bute  to  make  and 
maintain  a  ship  canal,  commencing  near  the 
mouth  of  the  River  Taflf,  in  the  county  of 
Glamoriran,  and  terminating  near  the  town 
of  Carmff,  with  other  works  to  communi- 
cate therewith. 

20.  An  act  for  enabling  the  company  of  pro- 
prietors of  the  Western  Branch  of  the  Mont- 
gomenrshire  Canal  to  effect  an  agreement 
with  Vvilliam  Puffh  of  Bryan  Llywarch,  in 
the  county  of  Montgomery,  Esquire  i  and 
for  securing  certain  monies  advanced  and 
paid  by  the  said  William  Pogh  and  others  to 
or  for  the  use  of  the  said  company. 

21.  An  act  to  enable  the  Birmingham  and  Li- 
verpool Junction  Canal  Navigation  Com- 
pany to  raise  a  further  sum  of  money. 

22.  An  act  to  continue  the  term  and  to  alter 
and  amend  the  powers  of  an  act  passed  in 
the  fifty-fifth  year  of  the  reign  ot  his  ma- 
jesty Kin?  George  the  Third,  for  taking 
down  and  rebuilding  Folly  Bridge,  other- 
vrise  Friar's  Bridge,  across  the  River  Isis, 
in  or  near  the  citjf  of  Oxford. 

2.3.  An  act  for  uniting  into  one  parish  the 
parishes  of  Saint  John  the  Baptist  and  Saint 
benedict,  in  the  town  of  Glastonbury,  in  the 
county  of  Somerset. 

21.  An  act  to  incorporate  a  companv  for  better 
supplying  with  pa  the  town  of  Cambridge, 
in  tne  county  of  Cambridge. 

25.  An  act  for  uniting  the  Wigan  Branch  Rail- 
way Company  and  the  Preston  and  Wigan 
Railway  Company ;  for  authorizing  an  alter- 
ation to  be  made  in  the  line  of  the  last- men- 
tioned railway;  and  for  repealing,  altering, 
and  amending  the  acts  relating  to  the  said 
railways. 

26.  An  act  for  malting  and  maintaining  a  rail- 


way from  Blaydon  to  Hebbum,  with  mx 
branches  thereout,  all  within  the  coumty  p*- 
latine  of  Durham. 

27.  An  act  for  enabling  the  Dublin  and  Kings- 
town Railway  Company  to  make  an  exten. 
sion  of  their  present  line  of  railway,  and  for 
altering  and  amending  the  act  for  making 
the  said  railway. 

28.  An  act  for  repairing  and  improving  the 
Second  District  of  the  Road  from  Colesl^, 
through  the  city  of  Lichfield  and  the  town  of 
Stone,  to  the  end  of  the  county  of  Stafford, 
in  the  road  leading  towards  Chester,  and 
making  a  new  branch  thereto ;  and  also  to 
annex  to  and  consolidate  therewith  the  tam- 
pike  road  from  Rugeley,  through  Armitage, 
to  Alrewas,  in  the  county  of  Stafford. 

29.  An  act  for  more  effectually  amending,  wi- 
dening, and  repairing  the  road  from  Var- 
mouth  Bridge,  tnrough  the  hamlet  of  Soatli- 
town,  otherwise  Little  Yarmouth,  to  Gor- 
leston  in  the  county  of  Suffolk. 

30.  An  act  for  the  better  maintenance,  improve- 
ment, and  repair  of  the  road  from  Living- 
ston, bv  Shotts,  to  the  city  of  Glasgow,  ami 
the  moxing  and  maintaining  certain  roods 
connected  therewith. 

31.  An  act  for  improving  and  maintuning  cer- 
tain roads  in  the  counties  of  Montgomery, 
Merioneth,  Salop,  and  Denbigh. 

32.  An  act  for  repairing  and  maintaining  tbe 
road  from  Quebec,  in  the  parish  of  Leeds, 
in  the  West  Riding  of  the  county  of  Yorlc, 
to  Homefield  Lane  End  in  the  same  parish 
with  a  bridge  or  bridges  on  the  line  or  sadi 
road ;  and  for  making  and  maintaining  cer- 
tain branch  roads  to  commonicate  there- 
with. 

33.  An  act  for  lighting  with  gas  the  town  or 
borough  of  Bridgwater,  in  the  county  of  So- 
merset, and  suburbs  of  the  said  town  or  bo- 
rough. 

34.  An  act  to  repeal  an  act  passed  in  the  dxtk 
year  of  the  reign  of  his  late  majes^  King 
George  the  Fourth,  intituled  "An  act  forena^ 
bling  the  Alliance  M  arine  Assurance  Com  pony 
to  sue  and  be  sued  in  the  name  of  the  Chair- 
man for  the  time  being,  or  of  any  other 
member  of  the  Compon^r,''  and  for  grandnff 
certain  powers  to  the  said  Company  inateoa 
thereof. 

36.  An  act  to  enable  the  proprietors  or  share- 
holders in  a  Company  or  Association  styled 
''  The  United  Kingdom  Life  Assurance  Com- 
panv"  to  sue  and  be  sued  in  the  name  of  one 
of  their  Directors,  or  Secretary. 

36.  An  act  to  enable  "The  Suffolk  and  General 
Country  Amicable  Insurance  Office"  to  sue 
and  be  sued  in  the  name  of  one  of  tiidr 
Treasurers,  or  of  any  one  of  their  Directors^ 
and  for  other  purposes  relating  thereto. 

37.  An  act  to  amend  an  act  of  the  fifty-foordi 
year  of  King  George  the  Third,  for  enabling 
* '  The  West  of  England  Fire  and  Life  Insurance 
i  'ompany"  to  sue  and  be  sued  in  the  name  of 
their  Secretary,  and  to  give  further  powers 
to  the  said  Company. 

38.  An  act  to  incorporate  the  subscribers  to 
Saint  George's  Hospital  at  Hydt  Pftrk  Cor- 
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ner,  and  for  better  enabling  tbem  to  carry 
on  tbeir  charitable  designs. 

39.  An  act  to  alter  and  amend  an  act  of  the 
ninth  year  of  the  reign  of  his  late  majesty, 
intituled  "  An  act  for  more  effectually  re- 
pairing several  roads  leading  through  the 
county  of  Selkirk,  and  for  better  makitie 
and  repairing  the  said  roads,  and  other  roads 
in  the  said  county,  and  in  the  vicinity  there- 
of." 

40.  An  act  to  repeal  an  act  of  the  forty-ninth 
year  of  King  Oeorge  the  Third,  for  the  more 
easy  and  speedy  recovery  of  small  debts 
within  the  parish  of  Merthyr  Tidfil,  and 
other  places  therein  mentioned,  in  the  coun- 
ties of  Glamorgan,  Brecon,  and  Monmouth. 

41.  An  act  for  extending  the  time  for  com- 
pleting the  Wishaw  and  Coltness  Railway  in 
the  county  of  Lanark. 

42.  An  act  tor  better  supplying  the  borough  of 
Dudley,  in  the  county  of  Worcester,  and  the 
neighbourhood  thereof,  with  water. 

43.  An  act  for  improving  the  port  and  harbour 
of  Abcravon,  in  the  county  of  Glamorgan. 

44.  An  act  to  provide  for  lighting  the  suburbs 
of  the  city  ot  Gloucester  with  gas. 

45.  An  act  tor  erecting,  establishing,  and  main- 
taining a  market  in  the  parish  of  St.  George 
the  Martyr,  in  the  borough  of  Southward, 
in  the  county  of  Surrey. 

46.  An  act  for  building  a  bridge  over  the 
water  from  the  town  and  county  of  the  town 
of  Poole  to  the  town  of  Hamworthy,  in  the 
county  of  Dorset,  with  an  approach  thereto. 

47-  An  act  for  lifhtin^,  watching,  cleansing, 
paving,  and  otnerwise  improving  the  town 
of  Chippenham,  in  the  county  of  vVilts. 

48.  An  act  for  preserving  and  maintaining  the 
piers  and  harbour  of  Cromarty. 

49.  An  act  for  removing  the  markets  held  in 
the  town  and  borougn  of  Monmouth,  in  the 
county  of  Monmouth,  and  for  providing 
other  market  places  in  lieu  thereof. 

50.  An  act  to  amend  two  acts  passed  in  the 
ninth  and  tenth  years  of  his  late  majesty 
King  George  the  Fourth,  for  building  a 
bridge  over  the  river  Thames  at  Staines,  in 
the  county  of  Middlesex,  and  for  making 
proper  approaches  thereto. 

51.  An  act  for  deepening,  extending,  and  im- 
proving the  navigation  of  the  river  Dart, 
from  l^tnes  Bridge  to  Langham  Wood  Point, 
in  the  county  of  Devon. 

52.  An  act  for  better  lighting  the  city  of  Glou- 
cester  and  its  suburbs  with  gas,  and  for  en- 
larging the  capital  of  the  Gloucester  Gas 
Light  Company. 

53.  An  act  for  making  a  navigable  canal  from 
the  Bridgewater  and  Taunton  Canal,  in  the 
parish  of  Creech  Saint  Michael,  in  the  coun- 
ty of  Somerset,  and  terminating  in  the  pa- 
rish of  Chard,  in  the  same  county,  with  a 
collateral  cut  therein  described. 

54.  An  act  to  enable  the  Gloucester  and  Berke- 
ley Canal  Company  to  take  water  from  the 
river  Froome,  and  to  alter  and  enlarge  the 
powers  of  the  several  acts  for  making  and 
msdntaining  the  said  canal. 

55.  An  act  to  enable  the  Grand  Junction  Rail- 


way Company  to  alter  and  extend  the  line  of 
such  railway,  and  to  make  a  branch  there- 
from to  Wolverhampton,  in  the  county  of 
Stafford,  and  for  other  purposes  relating 
thereto. 

56.  An  act  to  enable  the  Hartlepool  Dock  and 
Railway  Company  to  make  a  new  branch  of 
railway  to  the  citv  of  Durham  ;  and  for 
amending  an  act  ot  the  second  year  of  his 
present  Majesty,  relative  to  the  Hartlepool 
Railway. 

57.  An  act  for  making  and  maintaining  a  rail- 
way from  the  Hartlepool  Railway,  near  to 
Moorsley  to  the  Stanhope  and  Tyne  Rail- 
road, in  the  township  of  Usworth,  all  in  the 
county  of  Durham. 

58.  An  act  to  alter  and  amend  an  act  passed  in 
the  seventh  vear  of  the  reign  of  his  late  ma- 

iesty  King  Ceorge  the  Fourth,  for  paving, 
ighting,  watching,  and  otherwise  improving 
Grosvenor  Place,  and  several  streets  and 
other  public  places  in  the  parishes  of  Saint 
George,  Hanover  Square,  and  Saint  Luke, 
Chelsea,  in  the  county  of  Middlesex. 

59.  An  act  for  repairing  and  maintaining  the 
road  from  Stafix)rd  to  Church  Bridge,  and 
the  road  from  Stafford  to  Uttoxeter,  in  the 
county  of  Stafford,  and  also  the  road  from 
Stafford  to  Newport,  in  the  county  of  Salop. 

60.  An  act  for  more  effectually  repairing  cer- 
tain roads  from  Scaddow  Gate,  in  the  parish 
of  Ticknall  to  the  Burton-upon-Trent  and 
Ashby  Road,  and  for  making  new  branches 
of  road,  in  the  counties  of  Derby  and  Lei- 
cester. 

61.  An  act  for  more  effectually  making, 
amending,  widening,  repairing,  and  main- 
tainin^  certain  ro^s  and  bridges  in  the 
counties  of  Dumbarton  and  Stirling. 

62.  An  act  for  supplying  with  water  the  in- 
habitants of  the  town  and  parish  of  Bright- 
helmstone,  and  ihi  parishes  of  Hove  and 
Preston,  in  the  county  of  Sussex. 

63.  An  act  for  more  effectually  draining  and 
preserving  certain  fen  lands  and  low  grounds 
in  the  parishes  of  Stoke  Ferry,  Northwold, 
Wretton,  Wereham,  West  Dereham,  Rox« 
ham,  Fordham,  Denver,  Downham  Market, 
Wimbotsham,  and  Stow  Bardolph,  in  the 
county  of  Norfolk. 

64.  An  act  for  embanking,  draining,  and 
otherwise  improving  lands  in  the  parishes  of 
Holbeach  and  Gedney,  in  the  county  of  Lin- 
coln. 

65.  An  act  for  establishing  a  General  Ceme- 
tery in  the  neighbourhood  of  the  city  of 
Dublin. 

66.  An  act  for  establishing  a  market  within 
the  town  of  Fuhguard,  in  the  county  of  Pem- 
broke. 

67.  An  act  to  alter  and  amend  an  act  passed 
in  the  eleventh  year  of  the  rei^  of  his  late 
majesty  and  first  year  of  the  reign  of  his  pre- 
sent majesty,  intituled  "  An  act  for  enlarg- 
ing, improving,  and  maintaining  the  port 
and  harbour  of  Perth,  for  improving  the  na- 
vigation of  the  river  Tay  to  the  said  city,  and 
for  other  purposes  therewith  connected. 

68.  An  act  for  making  and  miuntaining  a  ndl« 
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way  from  Hayle,  in  the  parish  of  Saint  Erth, 
in  the  county  of  Cornwall,  to  Tresavean 
Mine,  in  the  parish  of  G  wen  nap  in  the  said 
county,  with  several  branches  therefrom. 

69.  An  act  to  encourage  the  working  of  mines 
and  quarries  in  Ireland,  and  to  regulate  a 
joint  stock  company  for  that  purpose,  to  he 
called  •*  The  West  Cork  Mining  Company." 

70.  An  act  to  enable  the  Carmarthenshire 
Railway  or  Tramroad  Company  to  raise  a 
further  sum  of  monev,  and  to  amend  the  act 
relating  to  the  said  Cfompany. 

71.  An  act  to  enable  the  Edinburgh  and  Dal- 
keith Railway  Company  to  make  a  branch 
from  the  siud  railway  to  the  town  of  Dal- 
keith, and  to  extend  the  Leith  branch  of  the 
said  Railway,  and  for  other  purposes  relating 
thereto. 

72.  An  act  for  making  and  for  more  effectual- 
ly maintaining  and  repairing  certain  roads  in 
tne  county  of  Lanark ,  and  for  building  a 
bridge  over  the  river  Clyde  at  Crossford,  in 
the  said  county. 

73.  An  act  for  more  effectually  repairing  cer- 
tain roads  from  Kingsbridge  to  Dartmouth, 
and  for  making  new  branches  to  and  from 
the  same,  all  in  the  county  of  Devon. 

74.  An  act  for  amending,  varying  the  tolls,  and 
extending  the  term  of  an  act  of  the  fifty- 
ninth  year  of  his  late  majesty  King  George 
the  Third,  for  amending  and  keepmg  in  re- 
pair the  mail  coach  road  leading  from  Ban- 
bridge  in  the  county  of  Down,  to  Belfast  in 
the  county  of  Antrim. 

75.  An  act  for  making  the  hamlet  of  Hammer- 
smith, within  the  parish  of  Fulham,  in  the 
county  of  Middlesex,  a  distinct  and  separate 
parish;  and  for  converting  the  perpetual 
curacy  of  the  church  of  Saint  Paul,  Ham- 
mersmith, into  a  vicarage,  and  for  the  endow- 
ment thereof. 

76.  An  act  for  continuing  certain  acts  for  re- 
gulating the  police  of  the  city  of  Edinburgh 
and  the  adjoining  districts,  and  for  other 
purposes  relating  thereto. 

77.  An  act  for  more  effectually  enforcing  the 
due  execution  of  the  office  of  Constable  in 
the  city  of  London  and  liberties  thereof. 

78.  An  act  to  alter,  amend,  enlarge,  and  ex- 
tend the  powers  and  provisions  of  several 
acts  for  enabling  the  company  of  proprietors 
of  the  South  London  Waterworks  to  supply 
the  inhabitants  of  the  parish  of  Saint  Giles, 
Camberwell,  and  parts  of  the  parish  of  Saint 
Mary's,  Lambeth,  and  several  other  parishes 
and  places  in  the  county  of  Surrey,  with 
water ;  and  to  enable  the  said  Company  to 
supply  the  inhabitants  of  the  several  parishes 
of  Samt  Mary,  Lambeth,  Saint  Mary,  New- 
ington.  Saint  George  the  Martyr,  Saint  Sa- 
vior, Saint  John,  Saint  Thomas,  Saint  Clave, 
and  Christchurch,  all  in  the  said  county,  >vith 
water. 


and  Forres ,-  and  for  erecting  and  maintain- 
ing a  new  gaol  and  court  house,  and  other 
offices  for  the  burgh  of  Forres;  and  for 
other  purposes  relative  thereto. 

81 .  An  act  for  erecting  and  maintaining  a  gaol 
for  the  royal  burgh  of  Dundee,  in  the  county 
of  Forfar. 

82.  An  act  to  amend  and  enlarge  the  powers 
of  an  act  passed  in  the  second  year  of  the 
reign  of  his  present  majesty,  intituled  "  An 
act  for  granting  certain  powers  to  a  com- 
pany called  "  The  General  Steam  Navigation 
Company." 

83.  An  act  for  taking  down  and  removing  Old 
Stratford  Bridge,  over  the  river  Ouse,  in  the 
counties  of  Buckingham  and  Northampton, 
and  for  erecting  a  more  commodious  bridge 
in  lieu  thereof. 

84.  An  act  to  amend  an  act  passed  in  the  fourth 
year  of  the  reign  of  his  late  majesty  King^ 
George  the  Fourth,  intituled  "  An  act  for 
the  erection  of  a  bridge  across  the  river 
Shannon,  and  of  a  Floating  Dock  to  accom* 
modate  sharp  vessels  frequenting  the  port  of 
Limerick." 

85.  An  act  for  establishing  a  floating  bridge 
over  the  river  Itchen,  from  or  near  a  place 
called  Cross  House,  within  the  liberties  of 
the  town  of  Southampton,  to  the  opposite 
shore  in  the  county  of  Southampton,  with 
proper  approaches  thereto,  and  for  makhig- 
roads  to  communicate  therewith. 

86.  An  act  for  constructing  and  maintaining  a 
new  harbour  at  Stotfield  Point,  near  to  and 
in  conjunction  with  the  old  harbour  of  Los- 
siemouth, in  the  county  of  Elgin  and  Forres. 

87*  An  act  to  extend  the  powers  of  the  several 
acts  now  in  force  for  improving  the  port  and 
harbour  of  Boston,  in  the  county  of  Lincoln. 

88.  An  act  for  making  a  railway  from  London 
to  Southampton. 

89.  An  act  to  continue,  alter,  and  amend  an 
act  of  the  fourth  year  of  the  reign  of  his  late 
majesty  King  George  the  Fourth,  for  more 
effectually  repairing  and  improving  the  Mid. 
dlesex  and  Essex  Turnpike  Roads ;  to  pro- 
vide for  the  rebuilding  of  Bow  Bridge,  in  the 
counties  of  Middlesex  and  Essex,  the  im- 
proving  of  the  several  other  bridges  upon 
the  said  roads,  and  for  other  purposes  re- 
lating thereto. 

90.  An  act  for  paving,  watching,  lighting,  re- 
gulating, ana  otherwise  improving  the  town 
of  Kingstown,  in  the  county  of  Dublin. 

91.  An  act  for  regulating  and  converting  the 
statute  labour  in  the  stewartry  or  sheriffdom 
of  Orkney,  and  for  more  effectually  making, 
repairing,  and  maintaining  the  high  roads 
and  bridges  within  the  same. 

92.  An  act  for  amending  the  proceedings  and 
practice  of  the  Court  of  Passage  of  the  bo- 
rough of  Liverpool,  in  the  county  palatine  of 
Lancaster. 


79.  An  act  for  better  supplying  with  water  the   93.  An  act  to  amend  and  explain  an  act  passed 


borough  of  Soutlnvark,  and  parishes  and 
places  in  the  county  of  Surrey  near  thereto. 
80.  An  act  for  erecting  and  maintaining  a  new 
gaol  and  court  house,  and  other  offices,  for 
the  burgh  of  Elgin  and  the  county  of  Elgin 


in  the  first  year  of  his  present  majesty,  for 
establishing  and  maiutaming  the  harbour  of 
Port  Crommelin,  in  the  bay  of  Cushendun, 
in  the  county  of  Antrim. 
94.  An  act  for  making,  improving,  and  keeping 
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ia  repair  the  roads  leading  from  Barrington 
to  Campsfield  and  En  slow  Bridge,  in  the 
county  of  Oxford. 

95.  An  act  to  enable  the  Commissioners  of 
Sewers  for  the  city  and  liberty  of  Westmin- 
ster and  part  of  the  county  of  Middlesex  to 
make  a  new  sewer  at  Bayswater,  in  the 
county  of  Middlesex. 

96.  An  act  for  better  paving,  cleansing,  light- 
ing,  and  improving  the  waterside  division  of 


the  parish  of  Saint  Mary  Magdalen,  Ber- 
mondsey,  in  the  county  of  Surrey. 
97.  An  act  for  incorporating  certain  persons 
for  the  carriage  of  goods  and  commodities 
by  means  of  a  railway,  from  the  city  of  Dur- 
ham to  Sunderland  near  the  Sea,  with  a 
branch  to  join  the  Hartlepool  Railway,  in  the 
township  of  Has  well,  all  in  the  county  of 
Durham. 


ATTORNEYS  TO  BE  ADMITTED, 
Michaelmas  Term,  1834. 


king's  bench. 
Clerhe*  Names,  To  whom  Articled, 

Adams,  Francis,  the  younger,  Odiham,  Hants.    James  Brooks,  same  place. 
Aldridge,  Henry,  Northumberland  Street,  Tra-    Nathaniel  Morphett,  Bream's  Buildings,  Chan- 

falgar  Square.  eery  Lane. 

Armistead,  Robert,  45,  Great  Ormond  Street.    Edmund  Haworth,  Bolton-le-Moors,  Lancas- 
ter. 
Arrowsmith,  Charles,  the  younger,  40,  Devon-    Charles  Arrowsmith,  the  elder,  same  place. 

shire  Street,  Queen  Square. 
Arrowsmith,  Joseph,  6,  Frederick's  Place.  Henry  Robert    Eustatia    Wright,    Stockton, 

Durham. 
Ayerst,  Francis,  2,  Millman  Street,  Bedford    John  Clipperton,  1 7,  Bedford  Row. 
Row. 

Barker,  Giles  Diston,  the  younger,  13,  New    Benjamin  Dixon,  Wakefield,  Yorkshire. 

North  Street,  Red  Lion  Square. 
Bell,  Richard,  7,  Brown  Street,  Manchester.       Thomas  Wilson,  Poulton-in-the-Fylde,    Lan- 
caster. 
Bennett,  George,  8,  Bow  Lane,  Cheapside.  Thomas  Lott,  43,  Bow  Lane. 

Benton,  Robert,  14,  Duke  Street,  Adelphi.  Joseph  Parkes,  Great  George  Street,  West- 

miuster. 
Birkbeck,  John  Clarkson,  Verulam  Buildings.      OttiwcU  Tomlin,  Richmond,  Yorkshire. 
Birch,  Edward,  Chatham.  James  Boys,  Rochester,  deceased ;   assigned 

to  James  Simmons,  of  Rochester,  deceased ; 
assigned  to  Charles  May  Simmons,  same 
place. 
Blacklock,  Joseph,  6,  Frederick's  Place,  Old    John  Brown,  Newcastle-upon-Tyne. 

Jewry. 
Blake,  Charles,  8,  Falcon  Street.  Joseph  Blake,  Norwich. 

Bolden,  Gilbert,  Covent  Garden  Chambers.         John  Myers,  Beverley,  York. 
Brace,  John,  110,  Fenchurch  Street.  John  Clabon,  76,  Mark  Lane. 

Brent,  John,  6,  Verulam  Buildings.  John  William  Wall,  Devizes,  Wits. 

Bretherton,    Edward,    3,     Sidmouth    Street,    Peter  Wright,  Liverpool,  assigned  to  Richard 

Gray's  Inn  Road.  Baynes  Armstrong,  Staple  Inn 

Bridgman,  John  Vickry,  Tavistock,  Devon.         Christopher  Vickry  Bridgman,  same  place. 
Brimacombe,  William  Hart,  Devonport.  George  Leach,  same  place. 

Bunn,  William,  Ipswich.  Reeve  Bunn,  same  phice. 

Burnard,  William  Henry  EngUsh,  Bideford,    William  Gallon,  the  younger,  same  place, 

Devon. 
Butler,  Charles  Salisbury,  6,  John  Terrace,    Benjamin  Whittington,  2,  Dean  Street^  Kns- 

Hackney  Road.  bury  Square. 

Butler,    Edward    Paine,    3,    Queen   Square,    Francis  Beetham,  1,  Freeman's  Court,  Corn- 

Bloomsbury.  hill ;  assigned  to  James  Burton,  3,  Queen's 

Square,  Bloomsbury. 

Cartwright,  William  Sheward,  33,  Frederick    John  Cleave,  Hereford. 
Street,  Gray's  Inn  Road. 

Gary,  Joseph,  Pratt  Street,  Camden  Town.  George  Kitchin,  Barford,  Warwick,  deceased ; 

assigned  to  George  Matthew  Kitchin,  same 
place  ;  assigned  to  John  William  James 
Daw8on>  Charlotte  Street,  Bloomsbury. 
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Clerks'  Names.  To  tehom  articled^ 

Chalky  Charles,  Coleman  Street.  Thomas  Freeman,  Brighton;  assigned  to  Tho- 

mas Hilton  Botbamley,  Coleman  Street. 
Chamberlayne,  Alfred  Frederick,  3,  Oxford    Henry  Pellatt,  Ironmonger's  Hall. 

Terrace,  Edpeware  Road. 
Cbeere,  Francis  Madryll,  Basingstoke,  Hants.      William  Anthony  Lewis,  same  place. 
Chetham,  Cardwell,  9,  Bow  Church  Yard.  William  Hopes,    Macclesfield  ;    assigned  to 

Thomas  Grimsditch,  same  place. 
Clarke,  Edward  Henry  Major,  New  Ormond    Thomas  Clarke,   Melton    Mowbray;   now   a 
Street.  pupil  of  John  Shapter^  Esq.,  New  Sqiiare» 

Lincoln's  Inn. 
Clay,  Frederick  Lord,  6,  Frederick's  Place.         Thomas  Thompson,    Bishopwearmouth;   aft- 
signed  to  Thomas  Potts,  same  place. 
Cock,  Richard,  4,  Purbeck  Place,  Union  Place,    Thomas  Thorpe  Dc  Lasaux,  Canterbury. 

Surrey. 
Cocker,  James,  Oldham,  Lancaster.  William  Barlow,  same  place. 

Colkett,  Daniel  William,  High  Street,  Homer-    Roger  Hall,  Great  James  Street,  Bedford  Row  ; 
ton.  assigned  to  Edward  Ebenezer  Gauntlett,  73, . 

Queen  Street,  Cheapside. 
Crowther,  Robert  Warmington,  6,  Myddleton    Jolm  Freame  Ranney,  Great  Yarmouth. 

Square,  Pentonville. 
Culley,  John  Baldwin,  of  the  Close,  Norwich     Matthew  Rackham,  same  place. 

Dale,  Joseph  Langham,  17*  Stanhope  Street,  James  Smith,  3,  Barnard's  Inn. 

Hampstead  Road. 

Dalton,  John  Edward,  Leicester.  Halford  Adcock,  same  place. 

David,  David,  Swansea.  Charles  Collins,  same  place. 

Denton,  Samuel,  the  younger,  21,  Hart  Street,  Messrs.  Barker  and  Cnoppin,  of  Grav'a  Inn  ; 

Bloomsbury.  assigned  to  Philip  Goode,  Howland  Street, 

Fltzroy  Square. 

Devereux,  Pryce,  Welshpool,  Montgomery.  Richard  Griffiths,  same  place. 

Dibben,  George  Julien,  jLeicester.  Thomas  Ingram,  same  place. 

Dickenson,  Joseph,  Newcastle-upon-Tyne.  Thomas  Carter,  same  place. 

Dodson,    Thomas    Gudgeon,   23,  Wakefield  William  Sharp,  Lancaster ;   assigned  to  WH* 

Street,  Regent  Square.  liam  Robinson,  Lancaster,  and  by  him  assign- 
ed to  Hugh  Baldwin,  Lancaster. 

Dudley,  John  Crews,  Oxford.  Crews,  Dudley,  same  place. 

Eades,  Geon^e,  Pershore,  Sussex.  William  Welton  Woodward,  same  place. 

Ellicombe,  Richard  Rous,  Exeter.  Hugh  Myddleton  Ellicombe,  same  place. 

Foster,  William,  14,  Serle  Street,  Lincoln's    Alfred  Hayward^  Brackley,  Northampton. 
Inn.    21st  May. 

Gardiner,  John  Webber,  Taunton.  Robert  Beadon,  the  elder,  and  Edward  Beadon, 

same  place. 

Gay  ton,  George,  \7,  George  Street,  New  Road.    Francis  tiall.  Saffron  Walden,  Essex ;  asngned 

to  Benjamin  Austen,  Raymond  Buildings. 

Gibbs,  Edward  Lawrence,  Henley-in-Arden.       William  Welch  Lea,  same  place. 

Gould,  George  Pincombe,  3,  Upper  Frederick  James  Edward  Jackson  Riccard,  Southmolton, 
Street.  assigned  to  Andrew  Edge,  Essex  Street ;  as- 

signed to  Charles  Henry  Stedman,  9,Throg- 
morton  Street. 

Grange,  Richard,  Gray's  Inn  Square.  James   Barnaby  Mills,  Hatton  Garden ;  as. 

signed  to  James  Goren,  Orchard  Street ;  as- 
sij^ned  to  George  Metcalf,  Gray's  Lin. 

Gray,  Beigamin,  3,  Aldermanbury.  William  Plater  Bartlett,  Nicholas  Lane. 

Groom,  Arthur  Philip,  10,  Lincoln's  Inn  Joseph  Stevens  Aldersey,  Gowcr  Street,  Bed* 
Fields.  ford  Square. 

Grundy,  Frederick,  Manchester.  Messrs.  Clough  and  Lyon,  same  place. 

Grundy,  Alfred,  Preston,  Lancaster.  Thomas  Grundy,  Park  Hill  Cottage,  Bury, 

county  of  Lancaster}  assigned  to  Richard 
Pilkington,  Preston. 


Haigh,  Thomas,  Wakefield,  Yorkshire.  Edward  Sykes,  same  place. 

Half,  Henry,  Ashton-under-Lyne,  Lancaster.       James  Brown  Brooke,  same  place. 

Harriss,  Charles,  72,  Broadwall,  Blackfriars.       Benjamin  Whittington,  2,  Dean  Street,  Fina- 

bury  Sauare. 
Hibbert,  Titus,  Manchester.  Thomas  Woodcock  Winstanley,  same  place. 

Uiecock,  Alfred,  Fareham,  Hants.  Leonard  Hiscock,  Portsmouth  ;    assign^  to 

John  Edward  Paddon,  Fareham. 
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Hodgson,  Thomas  Houghton,  Carlisle.  WUliam  Hodgson,  same  place. 

Hdgard,  Frederick,  Waterloo  Place.  Henry  Hamilton,  late  of  Covent  Garden  Cliam- 

bers ;  assigned  to  Samuel  Edward  Bolden, 
Covent  Garden  Chambers  aforesaid. 

Holbeche,  Francis,  14,  Duke  Street,  Adelphi.    Thomas  Holbeche,  Sutton  Coldfield ;  assigned 

to  Edward  Thomas  Cardale^  Bedford  Row. 

Homes,  John  Angus,  21,  Gloucester  Street,    John  Bush,  Bristol. 
Queen  Square. 

Hooper,  William  Powell,  Ross,  Hereford.  William  Hooper,  same  place. 

Hf>ward,  James,  45,  Great  Ormond  Street.  John  Howard,  Preston. 


Hughes,    Thomas,     the    younger,    Reading,  Thomas  Hughes,  the  elder,  Liverpool. 

Berks. 

Hutchinson,  Henry  Gwynne,  Pudsey,  York.  Joshua  Crawshaw,  same  place. 

Hyde,  Edmund,  8,  Cheapside.  .  Charles  Hyde,  Ely  Place. 

JoUifiTe,  William   Peter,    29,    Lincoln's  Inn    Thomas  Coombs,  Dorchester. 

Fields. 
Jones,  Isaac  Oliver,  35,  Baker  Street,  Penton-    John  Bickerton  Williams,  Shrewsbury. 
•  ville. 
Jones,  Alfred,  Size  Lane.  William  Brodrick,  Bow  Church  Yard. 

Keasey,  William    Henry,  61,  Lincoln's  Inn    Thomas  Griffiths,  Cheltenham. 

Fields. 
Keyser,  Henry,  Doughty  Street.  Joseph  Blower,  61,  Lincoln's  Inn  Fields;  now 

a  pupil  with  George  Morley,  Esq.,  9,  New 
Square,  Lincoln's  Inn. 

Lees,  Edward,  Manchester.  Samuel  Edge,  same  place. 

Legge,  John  Robinson,  ^'^,  Aldermanbury.         John  Bramwell,  Durham  $  assigned  to  John 

Ward,  Durham. 
Lewis,  George  Coleman  Hamilton,  7T,  Great    James  Graham,  Lewis,  Ely  Place,  Holbom. 

Surrey  Street. 
Lloyd,  John,  1,  John  Street,  Bedford  Row.  William  Evans,  Haverfordwest. 

Marriott,  Robert,  21,  Somers  Place  East,  St.    Edward  Farn,  Gray's  Inn. 

Pancras. 
Masefield,  George,  Tcnbury,  W^orcestershire.    Edward  Richmond  Nicholas,  of  Wribbenhall 
20th  May,  1834.  near  Bewdley,  Worcestershire.  ' 

Maxwell,  William  Edward,  Wilton  Crescent.       Thomas  Dax,  Bedford  Place ;  assigned  to  John 

Alexander Bicknell,  51,  Lincoln's  InnFields. 

Moore,  Anthony  John,  Goulden  Terrace,  Pen-    George  Stephenson,  Bishopwearmouth,  Dur- 

tonviUe.  ham ;  and  now  with  his  agent,  Mr.'james 

Griffiths,  6,  Raymond  Buildings. 
Moore,  Frederick  Harry,  Blandford  Forum,    George  Moore,  same  place. 

Dorset. 
Morland,  John,  Abingdon,  Berkshire.  George  Bowes  Morland,  same  place. 

Morton,  Edward,  Rochester.  John  Coates,  1,  Pump  Court;  assigned  to  Wil- 

liam Long,  Windsor. 

Nettleship,  John,  35,  Bread  Street,  Cheapside.    William  Wright,  Cloak  Lane. 
Newbon,  Henry,  2,  Great  Carter  Lane.  James  Shelton  Newbon,  same  place. 

Newbury,  George,  Cheltenham.  2Ist  May,  Samuel  Nathaniel  Cooke,  Hammersmith,  and 
1^34.  New  Inn;  assigned  to  Rayner  Winterbo- 

tham,  Cheltenham. 

Palin,  William,  Walsall,  Stafford.  Samuel  Smith,  same  place. 

Parkes,  Thomas  William,  17,  Mabledon  Place,  William  Parkes,  10,  ^uth  Square,  Gray's  Inn. 
Burton  Crescent. 

Pamell,  John,  6,  New  Square,  Line  oln's  Inn.    Joseph  Mountford,  Exeter ;  assigned  to  George 

William  Finch,  6,  Lincoln's  Inn  New  Square. 

Parrott,  John,  the  younger,  Aylesburv,  Bucks.     Joseph  Rose,  samepiace. 

Parsons,  Frederick  John,  334,  Strand.  Gustavus  Thomas  laylor,  Featherstone  Build- 

ings. 

Parsons,  George,  Peterborough,  Northampton.    Joseph  Broughton,  same  place. 

Perry,  William,  10,  Southampton  Buildings.       Wilson  Perry.  Whitehaven. 

Pode,  Lewis,  II,  George  Street.  John  Smith,  Devonport,  Devon. 

Price,  Henry  Lewin,  4,  John  Street,  Penton-    Thomas  Hallen,  Kidderminster;  assigned  to 

ville.  Edward  Smith  Bigg,  Southampton  Buildinirs 

Puckford,  Jacob,  Plymouth,  Devon.  Herbert  M.  Gibson,  same  place. 
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Clerks'  Names.  To  whom  Articled. 

Reade,  Joseph  Garrett,  6,  New  Square,  Lin-  John  Geare,  Exeter ;  assigned  to  Wi^htwick 

coin's  Inn,  Roberts,  6,  Lincoln's  Inn  New  Square. 

Rcece,  William,  Ledbury.  Joseph  Allen  Higgins,  same  place. 

Reiner,  Joseph,  Altrincham,  Chester.  Hugh  Watlington,  same  place. 

Roffey,  ITiomas,  Walcot  Place,  Lambeth.  John  Warrington  Rogers,  Manchester  Build- 

ings. 

Saunders,  James,  Manchester.  Fenton  Robinson  Atkinson,'Manchester. 

Sears,  Henry,  Maidstone,  Kent.  Thomas  Walker.  Dartford,  deceased ;  assigned 


aomas  waiKer,  i^artiora,  aeceasea ;  assignca 
to  Carev  Bonham  Hopkins,  of  Dartford, 
deceased;  assigned  to  John  Hay  ward,  Dart- 


ford. 
Sim.  William,  Bdvedere  House,  St.  John's,    Anthony  Brown,  Mincing  Lane. 

Lambeth. 
Slater,  Francis,  Strand.  James  Templer,  23,  Great  Tower  Street. 

Smith,  William  Henry.  9,  Wobum  Square,  Edward  Amos  Chaplin,  3,  Grav's  Inn,  Square. 

Solocombe,  Francis  Morgan,  Castle  Street,     Robert  Lys,  Took's  Court,  Chancery  Lane, 
Reading.  and  Reading,  deceased ;  assigned  to  Thomas 

Lys,  of  Took's  Court,  and  Reading,  afore- 
said. 

St.  Barbe,  Francis  Walsingham,  2,  Caroline  George  Hume,  8,  Great  James  Street,  Bed- 
Street,  Bedford  Square.  ,  f^^l??^^-  ^    ^ 
Staff.  Charles,  Norwich.  John  Rising  Staff,  same  place. 
Stephens.  William,  4,  Stone  Buildings,  Lin-  David  James,  of  Presteign,  Radnor. 

coin's  Inn.  •  ,     o    , 

Stiles,  Henry.  Cheltenham.  John  Sackwood,  same  place. 

Sutcliffe,  William,  Hebdenbridge,  Halifax.  John  Sutcliffe,  same  place. 

Swainson,  Thomas,  Southampton  Buildings.  Thomas  Rawsthome,  Lancaster. 

Sydney,  Isaac  Sydney,  61,  St.  Mary  Axe.  Elias  Isaacs,  same  place. 

Tallents,  Godfrey,  14,  New  Ormond  Street.        Francis  Jessopp,  Derby;  assigned  to  William 

Edward  Tallents,  Newark-upon-Trent,  now 
with  William  Hayes,  Esq.,  of  the  Cloisters, 
Temple,  Barrister. 
Tanswell,  John,  Kind's  Bench  Walk.  Henry  Knott  Swinford,  Mark  Lane. 

Theakston,  George  Humphreys,  Spital  Square.    Edward  Church,  same  place. 
Thomas,  George  Evan,  9.  Dover  Street,  Pic    William    Whitter,    Worthing ;     assigned    to 

cadilly.  George  Mounsey  Gray,  Staple  Inn. 

Thompson,  Joseph,  11,  Bedford  Street,  Bed-    John  Thompson,  late  of  Bradford,  decease<l, 

ford  Row.  Charles  Deane,  Lincoln's  Inn  Fields. 

Tilsley,  Edwin,  Chipping  Norton,  Oxford.  George  Fawler  Tilsley,  same  pbice. 

Tudker,  William  Anderson,  1,  Keppell  Street,    •James  Dougan,  Symond's  Inn. 
South  Chelsea. 

Vallack,  James,  StapenhiU,  Derby.  Edward  Morley,  Burton-upon-Trcnt,  Stafford. 

Veal,  Richard  Minshull,  63,  Milbank  Street,    James  Veal,  same  place. 
Westminster. 

Wade,  Armigel,  Great  Dunmow,  Essex.  George  Wade,  same  place. 

Wainwright,  Joseph,  Wakefield,  York.  William  Pickard,  same  place. 

Walker,  William,  3,  St.  John's  Wood  Grove.       Thomas  Porret  Hayes.  Bedford  Row. 
Walker,  William,  Guisborough,  York.  Henry  Clarke,  same  place. 

Wallace,  Thomas  Edward,  8,  Everett  Street,    Reeve  Bunn,  Ipswich,  Suffolk. 

Russell  Square. 
Wallington,    Benjamin,    24,  Hunter  Street,    Robert  Wnter,  16,  Bedford  Row. 

Brunswick  Square. 
Watson,  Thomas  Cripps,  Verulam  Buildings.      Messrs  Blanchard  and  Richardson,  York. 
Westcott,  Thomas  Row,  6,  Veiulam  Buildings.    John    Chappell    Tozer,    East    Tcignmouth, 

Devonshire. 
Whalley,FrancisWanvick,  16, Rathbone Place,    William   Berry,    Exeter;    assigned    to  John 

Oxford  Street.  Bethell,  Lincoln's  Inn  Fields. 

Willesford,  Charles.  Tavistock,  Devon.  Francis  Willesford,  same  place. 

Williams,  Henry.  Stratton,  Cornwall.  Edward  Shearm,  same  nlace. 

Wise,  Samuel,  Ripon,  York.  Martin  Richardson.    Knaresborough,  York  ; 

assigned  to  John  Coates  the  younger,  and 
Quintin  Rhodes,  both  of  Ripon. 
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Clerk^s  Name.  To  whom  Articled, 

Simcox,  Edwin  Walford,    Camphill,  Aston,    John  Simcox,  same  place, 
near  Birmingham. 

RE-ADMI8SION8  IN  THB  KING'S  BENCH. 

Barker,  Henry,  13,  Wade  Street,  Poplar. 

Beniley,  Thomas,  lieretofore  and  now  of  Beverley,  Yorkshire. 

Went  worth,  James,  Chesterton  Row,  Cambridge. 


ON  THE   VIRTUAL  ABOLITION  OF  SERJEANTS  AT  LAW. 


[The  following  communication  is  from  one  of 
our  Stil)8cribers,  a  student  at  the  bar,  now  in 
Italy,  and  whose  residence  there,  we  presume, 
prevented  his  knowing  all  the  arrangements 
respcctrng  the  Serjeants  at  the  time  his  letter 
was  written.] 

To  the  Editor  of  the  Legal  Observer. 

Sir, 

Your  observations  upon  the  late  virtual 
abolition  of  the  dr.gree  of  Serjeant  at  Law, 
induce  uie  to  address  a  few  remarks  to  you  on 
that  subject,  which  cannot  fail  to  be  one  of 
some  interest  to  the  legal  profession. 

Is  it  not  rather  to  be  lamented,  that  a  degree 
which  for  so  many  centuries  has  been  one  of 
80  much  dignity,  should  be  at  once  swept 
away,  and  superseded  by  the  modem  rank  of 
King's  Counsel  ?  And  are  the  King's  Counsel 
in  fact  superior  in  dignity  to  the  Serjeants  ? 
The  King's  Counsel  nave  precedence ;  but 
they  date  their  origin  no  farther  back  than  the 
reign  of  Charles  2.  On  the  other  hand,  the 
Serjeants  probably  existed  before  the  Con- 
quest, in  Normandy ;  they  have  had  seats  on 
the  woolsacks,  among  the  magnates  of  the 
realm,  from  most  ancient  times ;  they  have 
long  enjoyed  the  privilege  of  being  covered  in 
the  royal  presence;  they  were  held  to  rank 
immediately  after  the  twelve  judges,  who  call 


them  brothers ;  theirs  are  the  ring  and  furred 
robe;  and  they  have  an  inn  for  themselves, 
in  which  they  are  associated  with  the  twelve 
judges.  Besides  this,  we  are  told  by  the  books 
that  all  Serjeants  are  King's  Counsel,  because 
they  are  called  by  the  King's  writ ;  and  Lord 
Bacon  lays  it  down  that  none  should  be  cre- 
ated Serjeants  who  may  not  hereafter  be  made 
Judges. 

This  summary  is  sufficient  to  shew  that  the 
distinction  of  the  dignity  of  Serjeant  is  far 
greater  than  that  of  the  rank  of  King's  Coun- 
sel :  but  from  the  time  when  King's  Counsel 
were  created,  with  precedence  before  the  Ser- 
jeants, that  degree,  which  was  before  the  high- 
est distinction  of  the  bar,  became  nothing 
more  than  a  licence  to  practise  in  the  Court  of 
Common  Pleas. 

But  it  will  be  asked,  what  is  to  be  done  to 
prevent  the  extinction  of  the  order  of  Ser- 
jeants ?  Let  the  number  of  future  Serjeants 
be  restricted,  say  to  twelve,  and  let  them  take 
precedence  of  King's  Counsel.  The  expense 
of  taking  the  degree  should  also  be  diminished, 
and  the  honor  confined  to  the  most  distin- 
guished among  the  King's  Counsel,  Serjeants, 
and  Barristers.  Thus  the  ancient  order  of 
Serjeants  would  be  preserved  to  the  profes- 
sion, and  the  rank  of  King's  Counsel  would 
still  be  retained. 

A  New  Subscriber. 


UST  OF  NEW  PUBLICATIONS. 


The  Act  for  the  Amendment  of  the  Poor  i 
Laws;  with  a  Practical  Introduction,  Notes, 
and  Forms.    By  J.  F.  Archbold.    Price  6f. 
boards. 

The  Act  for  the  Amendment  and  better 
Administration  of  the  Laws  relating  to  the 
Poor ;  with  Explanatory  Notes,  and  a  copious 
Index.    By  J.  T.  Pratt,  Esq.    Price  2*.  6(/. 

A  Practical  Treatise,  designed  to  shew  the 
Materials  of  which  the  Courts  of  Westminster 
construct  their  Judgments,  and  the  Process 


they  use  to  eflfect  the  Construction.    By  J. 
Ram,  Esq.    Price  10^.  bds. 

Reports  of  Cases  argued  and  determined  in 
the  (Jourt  of  King's  Bench  in  Easter  Term, 
4  Wil.  4.  By  J.  Nevile  and  W.  M.  Man- 
ning, Esqrs.  Vol.  III.  Part  II.  Price 
9«.  6</. 

Reports  of  Cases  argued  and  determined  in 
the  Exchequer  of  Pleas,  Easter  and  Trinity 
Terms,  4  Wil.  4.  By  R.  P.  Tyrwhitt,  Esq. 
Vol.  IV.  Part  III.    Price  9#.  6rf. 
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JUDICIAL  CHARACTERS. 
No.  XIV. 


A  UBUOIB  OP  SIB  JOHir  LBACH. 

Wb  have  now  to  record  the  death  of  a  very 
eminent  and  learned  person,  and  to  give 
some  account  of  his  life  and  judicial  charac* 
ter.  Sir  John  Leach  was,  at  the  time  of 
his  death,  one  of  the  oldest  Judges  on  the 
Bench,  having  preceded  in  his  appointment 
most  of  his  learned  brethren.  He  belonged 
to  the  former  generation  of  lawyers,  and 
was  the  more  remarkable  at  the  present 
period,  when,  we  believe^  the  Judges  of  the 
superior  Courts  are  younger  men,  as  a  body, 
than  at  any  former  time.  He  has  occupied 
a  distinguished  position  in  the  legal  history 
of  the  present  century,  and  bad  he  ofaoflen 
it,  had  the  power  of  being  known  as  a  poli- 
tician,  as  well  as  a  lawyer.  Without  fur- 
ther remark  we  shall  proceed  to  mention 
the  particulan  of  his  life  which  we  have 
been  aUe  to  collect. 

John  Leach  is  to  be  added  to  the  long 
and  glorious  roll  of  lawyers  who  have  risen 
to  the  greatest  eminence  in  their  profes- 
sion by  their  own  industry,  talent,  and 
honorable  feeling,  qualitiee  without  which 
great  success  in  the  law  b  unattainable. 
He  was  of  humble,  although  respectable 
parentage,  and  received  little  from  his  rela- 
tions but  a  plain  education.  He  was  bom 
at  the  town  of  Bedford,  in  the  year  1 760, 
where  his  fiither  was  a  tradesman ;  he  was 
one  of  several  sons,  and  he,  as  well  as  his 
brothers,  was  intended  to  remain*  in  that 
grade  in  society.  We  have  understood  that 
one  of  his  brothers  (who  was  afterwards 
appointed  his  principal  secretary,  as  Master 
of  the  RoUs,)  was  an  enterprising  man  of 
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business,  having  obtained  a  patent  for 
making  lace,  which  he  brought  to  great 
perfection. 

John  Leach  was  educated  at  the  Gram- 
mar School  at  Bedford,  and  placed  in  the 
office  of  Sir  Robert  Tayler,  the  eminent 
architect,  to  whose  business  he  applied  him- 
self with  great  attention  and  perseverance. 
His  not  continuing  in  this  profession  has 
been  attributed  to  accident ;  it  is  said,  that 
being  engaged  as  a  poll-clerk  at  a  con- 
tested election  at  his  native  town,  he  at- 
tracted the  attention  of  Mr.  Piggott  (after- 
wards Sir  Arthur  Piggott),  who  was  engaged 
as  counsel.  He  was  so  struck  by  young 
Leach's  enei^  and  acuteness  that  he  ad- 
vised him  to  study  the  law.  This  is,  how* 
ever,  one  of  those  semi-dramatic  incidents 
which  are  generally  thrust  into  the  bio- 
graphy of  eminent  men.  We  believe  the 
met  to  have  been,  that  in  the  office  of  Sir 
Robert  Tayler  he  met,  as  a  co-pupil,  the 
late  Mr.  Samuel  Pepys  Cockerell,  and  on 
that  gentleman  commencing  business  for 
himself,  he  requested  the  assistance  of  hia 
friend;  and  it  was  owing  mainly  to  Mr. 
Cockerell's  recommendation  and  encourage- 
ment that  Mr.  Leach  commenced  the  study 
of  the  law.  Be  this  as  it  may,  he  entered 
himself  at  the  Middle  Temple  on  the  26th 
of  January,  1785,  and  became  the  pupfl  of 
that  eminent  draftsman  and  Judge  Sir  Wil- 
liam Alexander,  then  in  great  practice  as  a 
junior  equity  counsel. 

In  Hilary  term,  1790,  he  was  called  to 
the  bar  by  that  society,  and  chose  the 
Home  circuit  and  Surrey  sessions.  He  did 
not  immediately  confine  his  practice  to  one 
Court :  the  number  of  gentlemen  who  at 
that  period  confined  themselves  exclusively 
to  junior  practice  in  the  Equity  Courts  was 
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very  few,  and  Mr.  Leaoh,  although  pro- 
bahly  disposed  to  make  them  his  strong- 
hold, was  not  unwilliiig  to  fill  up  his  spare 
time  at  circuit  and  sessions,  a^  was  then  the 
almost^constant  practice  of  all  junior  bar- 
risters. He  soon  obtained  considerable 
practice  in  these  Courts,  and  was  dis- 
tinguished for  his  neat,  acciirate,  and 
forcible  speeches, — his  pleasing  and  lucid 
statements  of  cases.  The  first  important 
matter  in  which  he  was  retained  as  counsel 
was  the  Seaford  election,  both  at  the  elec- 
tion, and  the  subsequent  petition  against  it, 
which  was  his  first  connection  with  that 
borough,  which  he  afterwards  represented  m 
Parliament.  It  is  here  also  observable,  that 
Sir  John  Leach  is  another  instance  of  a  per- 
son being  successful  in  his  profession  al- 
though called  to  the  bar  after  the  usual 
period  of  life,  he  being  thirty  years  of  age 
before  he  obtained  that  degree. 

In  1800,  he  thought  it  prudent  to  re- 
linquish all  common  law  business,  and  con- 
fine himself  to  equity  practice ;  and  although 
this  important  step  did  not  at  once  meet 
full  encouragement,  no  very  long  period 
elapsed   ere   he    became    extensively  em- 
ployed.    He  was  particularly  celebrated  for 
his  able  and  correct  pleadings  in  equity; 
they  are  in  fact  the  foundation  of  many  of 
the  private  MSS.  collections  of  value  now 
in  the  profession.     Some  of  them,  marked 
J.  L.,  have  been  printed  in  the  collection 
by   Mr.  Van  Heythusen,    and   they   have 
long  been  valued  and  followed  by  the  prac- 
tising equity  draftsmen  of  the  present  day. 
His  capabilities  as  a  lawyer  were,  however, 
by  no  means  confined  to  his  chambers.     In 
Court  he  rose  rapidly  into  eminence,  com- 
bining very  considerable  learning  with  great 
powers  of  arranging  and  condensing  facts. 
His   speeches   always    enforced  attention, 
being  clear,  precise,  and  nervous.     He  con- 
tended often  pre-eminentiy,  even  with  Sir 
Samuel  Romilly,  and  was  generally  pre- 
ferred to   Sir  Anthony  Hart,  to   both  of 
whom  he  was   constantiy  opposed,   more 
especially  when  he  became  King's  Counsel. 
His  temper  was  warm  and  irritable,  and  he 
vi  as  frequentiy  involved  in  personal  alterca- 
tion with  the  advocate  to  whom  he  was  op- 
posed.    His  talents  as  a  speaker  not  only 
secured    his    employment    in  the    Equity 
Courts,  but  gained  him  considerable  busi- 
ness at  the  Cock -pit,  more  particularly  on 
West  India  appeeds.     He  was,  moreover, 
distinguished  for  his  dispatch  and  powers  of 
disposing  of  his  business 

In  politics,  although  he  never  took  a  very 


introduced  to  the  leaders  of  that  party, — 
Mr.  Fox,  Mr.  Sheridan,  and  others. 

In  the  year  1807  he  took  a  more  distin- 
guished stand,  both  in  his  profession  and 
before  the  public.  He  was  one  of  the 
many  eminent  lawyers  who  were  introduced 
into  Parliament  by  a  rotten  borough.  He 
had  ever  since  17C2  been  more  or  less  con- 
nected with  Seaford  (now  entombed  in 
Schedule  A  of  the  Reform  Act).  In  1795, 
he  had  been  elected  recorder,  and  having 
resided  and  purchased  property  in  the  place, 
he  had  by  degrees  obtained  sufficient  influ- 
ence in  the  borough  to  return  both  of  its 
members  in  the  general  elections  in  1806 
and  1807,  in  opposition  to  Mr.  Ellis,  of 
Esher  Park,  who  had  returned  the  members 
at  the  general  elections  of  1796  and  1802. 

In  the  election  in  1807,  Mr.  Leach  was 
returned  for  that  borough,  together  with 
Mr.  G.  Hibbert,  and  voted  with  the  "Whig 
administration.  It  was  in  Hilary  term  in  tiiia 
year  also,  that  he  obtained  a  patent  of  pre- 
cedency— a  distinction  which  he  well  deserv- 
ed,  botii  by  his  talents  and  the  extent  of  his 
business.  Tlie  usual  compliment  of  being 
made  a  bencher  of  his  society  followed  this 
promotion.  In  1810,  he  received  the  ho- 
norary degree  of  Doctor  of  Lowa  from  the 
University  of  Oxford,  on  the  installation  of 
Lord  Grenville  as  Chancellor. 

The  arduous  duties  of  a  leading  counsel 
in  the  Court  of  Chancery  now  devolved  on 
Mr.  Leach,  which,  however,  he  was  fully 
qualified  to  perform  ;    but  they  probably 
prevented  his  taking  a  very  active  part  in 
politics.     He  did  not  speak  often  in  the 
House  of  Commons,    although  when    he 
chose  to  address  the*  House  he  spoke  with 
effect,  and  was  listened  to  with  respect  and 
attention      His  most  remarkable  speeches 
were  on  the  Duke  of  York's  afiReiir,  on  the 
motion  of  Colonel  Wardle,  in  1809,  and 
on  the  bill  for  creating  the  Vice  Chancellor  s 
Court.     In  the  former,  March  10,  1809,  he 
defended  the  Duke,  which  so  pleased  his 
Royal  Highnes  that  he  called  on  Mr.  Leach 
the  next  day,  begged  his  acquaintance,  and 
introduced  him  to  the  then  Prince  of  Wales. 
This  was  the  foundation  of  that  confidence 
and  intimacy  which  subsisted  so  long  be- 
tween the  late  King  and  the  subject  of  this 
memoir.     His  speeches  on  the  Vice  Chan- 
cellor's Court  Bill  were  all  in  opposition  to 
the  plan.     His  great  speech  was  on  the 
15  th  of  February  1813;   and  probably  at 
that  period    he    hardly   thought  that  he 
would  have  been  the  second  Vice-Chancd- 
lor  appointed  under  the  measure  which  he 


active  part,  he  was  a  Whig,  and  was  early   so  strenuously  opposed. 
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We  have  said  that  Mr.  Leach  was  never 
a  very  warm  politician ;  and  with  the  fickle- 
ness to  which  lawyers  are  said  to  be  more 
than  usually  prone,  he  thought  proper,  soon 
after  his  visits  to  Carlton  House,  to  waver 
in  his  adherence  to  the  Whigs.  In  1811, 
he  spoke  in  favour  of  the  Regency  Bill,  and 
thought  it  advisable  to  print  his  speech; 
and  from  this  time  the  favours  of  the  Court 
flowed  in  upon  him.  He  was  consulted  by 
the  Prince  of  Wales  as  to  the  propriety  of 
issuing  a  commission  to  Italy  respecting 
the  conduct  of  the  Princess  of  Wales ;  and 
in  18L7,  he  succeeded  Sir  Thomas  Plumer 
as  Vice- Chancellor,  and  was  knighted. 

On  his  acceptance  of  the  office  of  Vice- 
Chancellor,  Sir  John  Leach  took  the  Chil- 
tern  Hundreds,  and,  we  believe,  parted 
with  his  interest  in  the  borough  of  Seaford 
on  the  usual  terms.  His  appointment  was 
on  the  whole  considered  a  proper  one,  and 
gave  satisfaction  to  the  profession ;  and  no 
better  proof  of  this  can  be  given,  than  that 
Mr.  BeU  from  that  time  confined  himself 
to  the  Vice-chancellor's  Court.  In  May 
1827,  he  succeeded  Sir  John  Copley  as 
Master  of  the  Rolls,  on  his  acceptance  of 
the  Gbeat  Seal.  In  1829,  Sir  John  Leach 
agreed  to  change  the  hours  of  the  sitting  of 
his  Court,  which  he  appcHuted  for  the  morn- 
ings instead  of  the  evenings,  as  theretofore ; 
and  on  this  new  morning  Court  being  esta- 
blished, Mr  Bickersteth  and  Mr.  Pemberton 
selected  his  Court  as  their  favourite  field  of 
practice.  Sir  John  Leach  held  the  office 
of  Master  of  the  Rolls  until  his  death,  which 
happened  at  Edinburgh,  on  September  1 6th 
1834,  on  his  road  'to  visit  the  Duchess  of 
Sutheriand.     He  was  about   74  years  of 


Eminent  as  he  was,  it  is  said  that  he 
repeatedly  declined  other  honors.  In  1810, 
he  was  offered  the  Solicitor- Qeneralship, 
without  a  seat  in  parliament;  and  much 
more  recently,  the  Deputy  Speakership  *  of 
the  House  of  Lords,  without  a  peerage,  both 
of  which  he  declined.  It  is  said,  also,  that 
the  Ghreat  Seal  was  at  one  period  within  his 
grasp ;  but  we  know  not  when  this  could 
have  occurred.  Of  late  years  we  believe 
that  if  he  had  a  wish  it  was  for  a  peerage  — 
a  feelii^,  however,  which  was  not  grati- 
fied. 


■  He  did,  however,  if  we  remember  rightly, 
occupy  this  office  for  a  short  period ;  in  which 
time  the  present  Chancellor,  then  at  the  bar 
of  the  Hoiue,  ^ve  him  some  annoyance  by 
his  form  of  address — "  May  it  please  your 
Lordships  t/nd  your  Honour** 


Sir  John  Leach  will  long  be  remembered 
as  a  judge.  His  capacities  for  his  office 
were  very  great.  His  most  remarkable 
qualities  were  his  power  of  seizing  on  the 
important  points  in  every  case  that  came 
before  him,  and  in  his  being  able  to  deliver 
his  opinion  on  them  immediately,  in  a  man- 
ner the  most  clear  and  precise.  Although 
his  long  practice,  and  a  life  spent  in  the 
duties  of  his  profession,  had  stored  him  abun- 
dantly with  the  decisions  of  former  judges, 
yet  legal  learning  was  not  his  most  eminent 
quality.  He  chose  frequently,  however,  to 
rely  on  his  own  opinion  rather  than  on  that 
of  those  who  preceded  him ;  he  very  often 
disregarded  the  cases  cited  in  argument,  and 
decided  on  his  own  judgment.  He  almost 
always  paid  attention  to  his  own  reported 
decisions,  in  some  cases,  where  even  they 
had  been  disapproved  of  by  other  judges. 
His  powers  of  disposing  of  ins  business  were 
such  as  few  men  j)ossess.  Of  him  it  is  to 
be  recorded,  as  it  was  of  Sir  Thomas  More, 
that  he  left  no  cause  remaining  unheard,^ 
but  on  calling  for  the  next  cause,  was  in- 
formed that  he  had  disposed  of  them  all. 
His  manner  to  counsel  rendered  him  fre^ 
quently  unpopular  with  the  bar.  He  had 
great  excuse  in  the  diseases  with  which  he 
was  afflicted ;  but  the  agony  which  they  oc- 
casioned him,  increasing  the  natural  irrita- 
bility of  his  temper,  betrayed  him  in  the 
early  part  of  his  judicial  life  into  altercations 
hardly  becoming  the  Bench.  He  seemed, 
perhaps  unconsciously,  to  take  and  give  way 
to  likings  and  dislikings  in  his  intercourse 
with  counsel,  which  rendered  the  task  of 
addressing  him  frequently  an  unpleasant 
one.  It  is  only  justice  to  say,  however, 
that  this  manner  was  greatly  softened,  if  net 
entirely  altered,  in  his  latter  years,  particu- 
larly since  he  accepted  his  last  office.     At 


^The  well  known  lines  on  Sir  Thomas  More 
are  no  doubt  familiar  to* our  readers. 

**  When  More  some  years  had  Chancellor  been, 

No  more  suits  did  remain ; 
The  same  will  never  more  be  seen, 

TUl  More  be  there  again." 

A  correspondent  enabled  us  to  commemor- 
ate the  practical  denial  given  to  this  by  Sir 
John  Leach.  ' 

*•  A  judge  sat  at  the  judgment  seat, 

A  goodly  judge  was  he, 
He  said  unto  the  Registrar, 

"  Now  call  a  cause  to  me." 
"  There  is  no  cause,"  said  Registrar, 

And  loud  laugh'd  he  with  glee  ; 
"  A  cunning  Leach  hath  dispatched  them  all, 

I  can  call  no  cause  to  thee.  " 

See  1  L.  O.  320. 
2  F  2 
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tbe  same  time  it  is  right  to  mention,  that 
to  so  high  a  pitch  did  3ie  feeling  of  the  bar 
on  the  subject  come,  that  at  one  period, 
when  Vice-chancellor,  he  was  waited  on  by 
some  of  the  most  distinguished  counsel  of 
his  Court,  who  formally  remonstrated  with 
him  on  his  manner,  an  interview  which  was 
not  without  effect  on  him.  But  while  we 
notice  these  comparatively  trifling  faults,  let 
us  remember  that  his  great  powers  as  a 
judge  were  fully  valued,  both  by  the  pro- 
fession and  the  public ;  that  most  able  men 
preferred  his  Court,  and  that  his  judgments 
were  highly  esteemed  and  sought  after. 

Sir  John  Leach  was  by  no  means  satisfied 
with  distinction  as  a  lawyer.  Political  ho- 
nours he  had  never  much  coveted ;  but  he  was 
always  desirous  of  mixing  with  the  great 
and  noble.  He  was  on  terms  of  intimacy 
with  many  distinguished  persons,  and  both 
received  the  visits  and  accepted  the  invita- 
tions of  a  long  list  of  royal  and  noble  per- 
8onages«  His  tastes  were  fastidious— at 
least  we  must  say  so  when  we  record  the 
feet,  that  but  few  lawyers  were  invited  to 
his  entertainments,  except  on  some  marked 
occasion,  as  on  his  elevation  to  the  office  of 
Vice-Chancellor  and  Master  of  the  Rolls, 
when  some  formal  dinners  were  given  to  all 
the  practising  banisters  of  his  Court.  Fa- 
shionable society  was  his  chief  liking,  and 
here  he  was  desirous  of  shining  rather  as  a 
fine  gentleman  than  as  a  judge.  He  estab- 
lish^ several  aristocratic  retreats  around 
London ;  and  at  these— at  Cassiobury  and 
at  Osterley  Park — he  frequently  passed  his 
time  from  the  Saturday  till  the  Monday, 
although  even  here  the  lawyer  peeped  out 
in  the  shape  of  a  bag  of  papers,  which  usually 
accompanied  him.  He  was  neat  and  pre* 
cise  in  his  dress,  and  in  private  courteous  in 
his  manners.  He  was  abstemious  in  diet ; 
if  his  cellar  were  well  stocked,  and  his  cuisine 
in  the  best  taste,  it  was  to  please  his  guests 
and  not  himself;  if  he  were  a  frequenter  of 
the  feasts  of  others,  it  was  to  pturtake  the 
society,  not  the  dainties  of  his  hosts,  as  his 
own  home-made  bread  and  linseed  tea  gene- 
rally accompanied  him  on  these  latter  occa- 
sions. He  was  a  man  of  active  habits,  and 
fond  of  exercise,  particularly  on  horseback. 
When  the  sittings  of  the  RoUs  Court  were 
in  the  evening,  he  did  not  allow  this  circum- 
stance to  interfere  with  his  fondness  for 
gaiety.  In  spite  of  the  fetigue  of  his  judicial 
duties  he  dressed  again  for  the  parties  of 
the  night,  and  an  honr  after  he  had  presided 
in  his  Court,  might  be  seen  talking  over  the 
nothings  of  the  day  in  the  crowded  saloons  of 
fashionable  life,     lliese  frequently  he  did 


not  quit  until  an  early  hour  in  the  morning; 
but  he  never  allowed  his  pleasures  to  inter- 
fere with  his  public  duties,  as  few  Judges 
were  so  punctual  in  Court  as  he.  Tlieae 
habits  of  life,  however,  probably  injured  his 
constitution;  he  was  afflicted  with  two  dread- 
frd  diseases,  having  been  twice  operated  on 
for  stone,  and  more  recently  had  his  eyes 
couched  in  consequence  of  cataract.  These 
operations  he  underwent  with  great  forti- 
tude, and  returned  to  the  discharge  of  his 
duties  in  a  very  short  space  of  time  after  all 
of  them.  He  was  fond  of  music,  in  wfaidi 
he  had  some  taste,  and  latterly  generally 
spent  his  long  vacations  abroad.  His  pri- 
vate life  was  distinguished  by  great  ^nenity 
and  inoffensiveness. 

We  have  thus  freely  given  the  best  ac- 
count in  our  power  of  this  eminent  man, 
which  although  not  so  eulogistic  as  his 
friends  might  desire,  has  at  least  mentioned 
all  his  faults;  and  we  can  safely  award  to 
him  the  character  of  an  upright  and  able 
judge,  and  a  man  of  honourable  feeling. 


THE  LAW  OF  COSTS. 
No.  IL 


Thb  subject  of  the  present  article  wiU  be 
the  practice  of  the  Courts,  in  requiring  se- 
curity for  costs  to  be  given  by  plaintifib. 

We  will  first  consider  those  cases  in 
which  the  Courts  will  not  in  general  com- 
pel plaintifis  to  find  security  for  costs ;  se- 
condly, those  cases  in  whidi  they  will  com* 
pel  them  to  find  such  security,  with  their 
respective  exceptions;  and  thkdly,  when 
the  application  for  such  security  should  be 
made. 

First,  then,  it  appears  by  the  older  cases^ 
that  the  Courts  did  not  require  plaintifis  to 
give  security  for  costs  even  when  resident 
abroad,  except  in  ejectment  or  actions  qm 
tarn  i  for  it  was  considered  that  sudi  a  pro* 
ceedLng  might  have  aflbcted  trade  by  ex- 
cluding foreigners  from  our  Courts,  and 
would  be  the  means  of  clogging  the  Coorta 
of  Justice.  1  Tidd  Prac  1 34,  ed.  9.  Bat 
in  the  case  of  a  qui  tarn  action,  the  Court 
will  not  stay  proceedings  until  security  for 
costs  is  given,  on  the  gpround  that  the  plain- 
tiff is  in  indigent  circumstances,  or  that  he 
has  commenced  many  similar  actions  which 
are  brought  by  the  same  attorney,  his  near 
relation.  Gregory  v.  Eiridge,  qtii  tarn,  &c. 
Same  v.  Lambert ;   Same  v.  WUloughhg,  2 
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C.  &  M.  836 ;  2  Dowl.  Prao.  Caa.  259,  S. 
C.  According  to  all  the  authorities^  which 
it  is  unnecessary  here  to  mention,  poverty 
merely  was  in  no  case  a  ground  for  requir- 
ing a  plaintiff  to  give  security  for  costs ; 
for  if  it  were,  a  poor  plaintiff  could  never 
obtain  his  rights.  The  Court  will  not  stay 
proceedings  on  a  quo  warranto  information 
until  the  prosecutor  gives  security  for  costs, 
on  the  ground  that  the  relator  is  in  insol- 
vent circumstances,  where  it  appears  that 
he  is  a  corporator,  and  no  finaud  is  suggest- 
ed. 2  Maule  &  Bel.  346 ;  and  see  9  Chit. 
Rep.  869.  And  the  Court  will  not  force 
an  indigent  relator  to  give  security  for  costs 
when  it  does  not  appear  that  the  fact  of 
indigence  had  not  come  to  the  defendant's 
knowlege  before  issue  joined.  JRat  v.  Day; 
Res  V.  PaitesoH,  2  Dowl.  Prac.  Cas.  35. 
And  the  Court  of  Common  Fleas  refused  to 
require  the  plaintiff  to  give  security  for 
costs,  although  it  was  sworn  that  he  was 
insolvent,  and  that  the  action  was  brought 
in  Ins  name  for  the  benefit  of  J.  S.,  who 
was  alone  beneficially  interested  in  the  re- 
sult. 7  J.  B.  Moore,  344.  So,  where  an 
insolvent  debtor  having  assigned  his  pro- 
perty under  the  insolvent  acts,  brought  an 
action  to  recover  a  debt  incurred  before  the 
assignment,  the  assignees  having  refused  to 
sue,  that  court  would  neither  set  aside  the 
proceedings  in  such  action,  nor  require  the 
insolvent  to  give  security  for  costs.  6 
Taunt.  128  ;  1  Marsh.  477,  S.  C.  When 
the  whole  interest  of  a  party  in  an  award 
is  assigned  to  another,  the  Court  will  not 
compel  the  latter  to  give  security  for  costs 
in  an  action  brought  by  the  former  upon  the 
award.  Day  v.  StaUh,  I  Dowl.  Prac.  Cas. 
460. 

Next,  as  to  where  the  Courts  require  se- 
curity to  be  given. — The  two  cases  in 
which  the  Courts  will  now  compel  a  plain- 
tiff to  give  security  for  costs,  are,  first, 
where  Sie  plamtiff  is,  or  is  about  to  be, 
beyond  the  jurisdiction  of  the  Court ;  and, 
secondly,  where  the  action  is  brought  in 
the  name  of  the  plaintiff,  for  the  benefit  of 
other  persons. 

First,  as  to  those  cases  in  which  a  plain- 
tiff is  beyond  the  jurisdiction  of  the  Court. 
A  plaintiff  is  not  compellable  to  give  se- 
curity for  costs,  merely  as  a  foreigner,  if  he 
resides  in  this  country,  but  whether  he  is  a 
foreigner  or  native,  if  he  resides  abroad, 
out  of  the  reach  of  the  process  of  the 
Court,  the  proceedings  may  in  general  be 
stayed  till  his  return,  or  security  be  given 
for  the  pa3rment  of  costs.  On  this  ground 
it  has  been  decided  that  proceedings  might 


be  stayed  until  security  for  costs  should  be 
given,  where  the  plaintiff  was  resident  in 
Scotland  or  Ireland,  AI'Lean  v.  Austin^ 
M.  36  G.  3.  K.B. ;  Sheriff  v.  Farquharson, 
M.  37  O.  3.  K.  B.  S.  P.;    6  Taunt.  379; 

2  Marsh.  80.  S.  C. ;  but  see  2  Burr.  1026 ; 
1  T.  R.  362,  Still  V.  M'lvor,  M.  36  G.  3. 
K.  B.  2  Chit.  Rep.  151 ;  4  Moore,  356; 
5  Bam.  &  Aid.  265  ;  1  M'Clel.  &  Yo.  213. 
And  where  the  plaintiff,  after  issue  joined, 
has  heed  convicted  of  felony,  and  received 
sentence  of  transportation,  the  Court  of 
King's  Bench  will  compel  him^  or  his  at- 
torney, to  give  security  for  costs  retro- 
spective as  well  as  prospective.  1  Bar.  & 
Aid.  159.  In  an  action  by  executors,  if 
the  plaintiffs  reside  abroad,  they  may  be 
compelled  to  give  security  for  costs.  3  Moo. 
602;  1  B.  &  B.  277,  S.  C. ;  but  such  se- 
curity will  be  confined  to  those  costs  only 
for  which  they  would  be  liable.  Chamber' 
lain  V.  Chamberlain^  1  Dowl.  Prac.  Cas. 
366.  By  57  Geo.  3,  c.  99,  s.  45,  security 
may  be  required  in  an  action  for  non-resi- 
dence. 8o  also  a  defendant  in  replevin, 
resident  out  of  the  jurisdiction,  may  be 
compelled  to  give  such  security.  4  J.  B, 
Moore,  280 ;  1  Bro.  &  Bing.  505,  S.  C. 
And  where  a  phdntiff  in  error  resides  abroad^ 
he  may  be  compelled  to  give  such  security ; 
and  in  default  thereof  the  defendant  in  er- 
ror will  be  permitted  to  proceed  on  his 
judgment,  notwithstanding  the  writ  of  er- 
ror. 5  Bar.  &  Aid.  265.  The  rule  requir- 
ing such  security,  however,  has  been  relaxed 
by  the  Courts  in  favour  of  foreign  seamen 
serving  on  board  English  ships.  2  H.  Bla. 
383 ;  1  Bos.  &  Pul.  95 ;  or  being  in  tiie 
habit  of  navigating  them  to  and  from  the 
ports  of  this  country ;  2  Taunt.  253 ;  and 
see  3  J.  B.  Moore,  33  :  8  Taunt.  71 1 .  S.  C; 
but  where  a  plaintiff  suing  in  formdpampe' 
m  would  be  absent  from  England  ei^teen 
months,  the  Court  compelled  him  to  give 
security  for  costs,  or  to  stay  his  proceed- 
ings until  his  return.  Fos9,  a  pauper ^  ▼. 
Wagner,  2  Dowl.  Prac.  Cas.  499.  This 
rule,  however,  was  refused,  where  it  ap- 
peared that  the  plaintiff,  an  English  sub- 
ject, was  a  prisoner  in  France ;  IkllofA  v. 
Crowley,  1  Taunt.  1 8  ;  and  also  where  the 
plaintiff  was  an  English  officer  serving  in 
South  America.     O'Langhala  v.  Macdonald, 

3  J.  B.  Moore,  77  ;  8  Taunt.  736,  S.  C. 
In  Lord  Nugent  v.  Harcourt,  2  Dowl.  Prac. 
Cas.  578,  it  was  held,  that  a  commissioner 
of  the  Ionian  Islands,  filling  his  office  out 
of  this  country,  cannot  be  compelled,  when 
plaintiff,  to  fofid  security  for  costs.  And  in 
EarlFerrarsv.  Robins,  S  L.  O.  59,  it  was 

2  F  3 


454 


The' Law  of  Costs,  Ko.  II 


held,  tliat  a  peer  resident  abroad,  when 
plaintiff,  cannot  be  compelled  to  give  secu- 
rity for  costs.  If  the  plaintiff  be  a  native 
of  England,  and  go  abroad  for  a  mere 
temporary  purpose,  the  Court  "will  not  com- 
pel him  to  give  security  for  costs ;  1  Bam. 
8l  Aid.  159  ;  but  eighteen  months  was  held, 
in  the  case  of  Foss,  a  pauper,  v.  Wagner, 
s^ra,  not  to  be  such  a  temporary  absence 
as  would  free  the  plaintiff  from  the  liability 
to  give  security  for  costs.  Where  there  are 
several  plaintiffs,  and  one  is  resident  in  this 
country,  the  Courts  will  not  require  security 
to  be  given  for  costs,  though  the  other 
plaintiff  be  a  foreigner,  residing  abroad ;  1 
East.  431  ;  7  Taunt.  307  ;  even  though  the 
first  mentioned  plaintiff  be  a  bankrupt  in 
execution  for  debt.  1  East,  431 ;  1  Marsh. 
578,  n. ;  and  Anonymous,  1  Dowl.  Prac. 
Cas.  300. 

Next,  as  to  those  cases  in  which  the  ac- 
tion is  brought  in  the  name  of  the  plaintiff, 
for  the  benefit  of  other  persons.  Where 
the  plaintiff  had  been  discharged  under  the 
Insolvent  Act,  after  issue  joined,  and  before 
notice  of  trial  given,  the  Court  of  King's 
Bench  stayed  the  proceedings  until  the  as- 
signee or  some  other  creditor  of  the  plaintiff 
should  give  securitv  for  costs.  Heaford  v. 
M'Knight,  4  D.  &'R.  81 ;  2  B.  &  C.  579, 
S.  C. ;  Doyle  ▼.  Anderson,  MS.  And 
where,  in  trespass  against  parish  officers, 
fdr  distraining  for  poors'  rates,  it  appeared 
that  the  plaintiff  had  refused  to  pay  Uie  rates 
by  the  desire  of  his  landlord,  who  was  also 
attorney  in  the  cause,  the  Court  stayed  the 
proceedings  until  he  gave  security  for  the 
costs.  5  B.  &  C.  208.  An  in^t  plaintiff 
cannot  be  compelled  to  give  security  for 
costs  on  the  ground  of  the  insolvency  of  his 
prochein  ami,  1  Marsh.  4  ;  2  D.  &  R.  423 ; 
and  see  2  Chit.  Rep.  359 ;  1  Tidd.  Prac. 
102,  ed.  9;  nor  an  uncertificated  bank- 
rupt suing  for  his  own  benefit,  as  for  the 
produce  of  his  earnings  since  his  bankrupt- 
cy ;  Coken  v.  Bell,  T.  44  G.  3.  K.  B. ; 
though  it  is  othervrise  where  the  action  is 
brought  or  proceeded  in  by  a  bankrupt, 
whetiier  certificated  or  uncertificated,  for 
the  benefit  of  his  assignees ;  7  T.  R.  296 ; 
Sanders  V.  Purse,  H.  35  G.  3.  K.  B.;  Cohen 
V.  Bell,  supra ;  3  Maule  &  Sel.  283 ;  Ro- 
bertsons  v.  Arnold,  H.  58  Qeo.  3.  K.  B. 
2  Chit  Rep.  150.  And  where  the  plaintiff 
having  become  bankrupt  before  plea  plead- 
ed, the  defendant  obtained  an  order  for 
giving  security  for  costs,  and  afterwards 
pleaded  bankruptcy,  the  Court  of  King's 
Bench  held  that  the  plea  could  not  be  set 
aside,  but  that  the  order  for  giving  security 


fSr  costs  should  be  rescinded,  the  plaintiff 
paying  the  costs  of  that  application,  and  the 
defendant's  rule  discharged.  1  Chit.  Rep. 
215.  So,  where  a  commission  of  bankrupt 
issued  against  the  plaintiff,  who  was  gone 
with  his  feimily  to  New  York^  upon  the  pe- 
tition of  the  defendant,  who  was  the  only 
creditor,  and  chose  himself  sole  assignee ; 
and  the  plaintiff  brought  an  action  against 
the  defendant  to  try  the  commission;  the 
Court  of  Common  Pleas  refused  to  stay  the 
proceedings  till  he  should  give  security  for 
costs ;  for  in  this  case,  the  defendant  having 
possessed  himself  of  all  the  plaintiff's  pro- 
peity  as  assignee,  had  thereby  rendered  it 
impossible  for  the  latter  to  give  any  pledge 
or  counter  security  to  those  who  nnght  be- 
come bond  for  him.  2  New  R.  C.  P.  352. 
And  that  Court  would  not  compel  such  se- 
curity in  an  action  brought  by  assignees,  on 
the  groimd  that  one  of  the  plaintifia  was  a 
bankrupt  and  the  other  a  prisoner  in  New- 
gate.    2  Taunt.  61. 

LAstiy,  with  respect  to  the  time  when 
the  application  should  be  made.  It  does 
not  yet  appear  to  be  perfectly  settled,  whe- 
ther an  application  should  be  made  to  the 
other  party  for  security,  or  recourse  ahoold 
at  once  be  had  to  the  Court.  Various  opin- 
ions on  the  subject  may  be  found  in  the 
books,  both  in  favour  of  the  former  and  Hie 
latter  course.  In  Adams  v.  Brown^  1  Dowl. 
Prac.  Cas.  273,  the  Court  observed,  "  Rom 
all  the  authorities,  the  better  piuctice  ap- 
pears to  be,  to  make  ain  applicatioa  to  the 
party  before  moving  for  security  for  coeta, 
although  it  is  true  there  are  authorities 
both  ways."  In  Jones  v.  Jones,  2  C.  &  J. 
207;  1  Dowl.  Prac.  Cas.  813,  S.  C,  the 
Court  compelled  a  plaintiff  residing  oat  of 
the  jurisdiction  to  give  security  for  coets, 
although  no  previous  application  had  been 
made  to  the  plaintiff's  attorney,  or  notice 
of  the  motion  given.  The  rule  mi  so  ob- 
tained was  however  held  to  be  no  stay  of 
proceedings.  In  the  same  case  it  was  also 
held,  that  the  affidavit  on  widch  the  modon 
was  founded  need  not  state  the  stage  in 
which  the  proceedings  are,  but  that  it  hi 
on  the  other  side  to  shew  that  the  npfXu 
tion  is  too  late.  Upon  the  whole,  tibere* 
fore,  it  appears  to  be  the  safest  and  best 
method,  to  apply  to  the  opposite  party  be- 
fore a  motion  is  made  to  the  Court. 

The  question  then  is,  at  what  time  the 
Court  Will  entertain  such  a  motion.  By  1 
Reg.  Gen.  H.  T.  2  W.  4,  s.  98.  (Dowfii^'s 
Com  Law  Prac  166),  it  is  ordered,  that 
an  application  to  compel  the  plaintiff  to 
give  security  for  costs,  most  in  ordinary 
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eases  be  made  before  issue  joined."  From 
the  language  of  this  rule  it  should  aeem,  that 
it  is  now  a  matter  of  indifference  whether 
the  fact  of  the  plaintiff 's  residence  abroad 
had  come  to  the  knowlege  of  the  defendant 
before  his  application,  provided  the  appli- 
cation itself  is  made  before  issue  joined.  If 
this  be  the  right  construction  of  the  rule, 
all  the  difficulties  which  formerly  existed  as 
to  the  time  within  which  the  application 
must  be  made,  are  removed.  In  Mason  v. 
Polhill,  2  Dowl.  Prac.  Cas  61 ;  1  C  &  M. 
620,  S.  C,  it  was  held,  that  where  a  plain- 
tiff becomes  bankrupt  in  the  middle  of  a 
cause,  the  assignees,  if  they  proceed  with 
the  action,  must  give  security  for  all  the 
costs,  and  the  defendant  may  apply  for  this 
security  at  any  time  before  a  fresh  step  in 
the  cause  is  taken. 

When  the  security  is  given,  if  the  sure- 
ties become  insolvent,  the  «Court  will  not 
require  fresh  ones  to  be  given.  Jones  v. 
Jones,  2  Dowl.  Prac.  Cas  442. 

In  this  article,  we  believe  that  we  have 
correctly  pointed  out  the  present  state  of 
the  practice,  with  respect  to  giving  security 
for  opst9- 


REVIEW. 

The  Law  relating  to  the  Duties  on  Probates 
and  Letters  of  Administration  in  JEnyland, 
and  Inventories  of  Personal  or  Moveable 
Estates  in  Scotland,  and  on  Legacies  and 
Successions  to  Personal  or  Moveable  Es- 
tates in  Great  Britain :  also  the  Bales 
and  Practice  of  the  Legacy  Duty  Office  in 
London,  and  correct  Copies  of  the  Forms 
used  in  the  Department,  with  Instructions 
for  filling  them  up.  By  Thomas  Gwynne, 
Esq.,  Comptroller  of  the  said  Duties. 
Saunders  &  Benning.    1834. 

Thb  author  states  in  his  Preface,  that 
Mr.  Pitt,  in  bringing  forward  the  first  Le- 
gacy Duty  Bill,  observed  that  he  was  about 
to  propose  a  tax  with  which  no  man  living 
had  a  right  to  find  fault. 

**  Though  this  (says  Mr.  Owynne)  might 
have  been  intended  merely  as  a  pleasantry, 
yet  there  is,  indeed,  much  truth  in  it  j  the  tax 
u  imposed  upon  the  property  of  deceased  per- 
sons, aad  the  legatees,  or  those  who  take 
under  wills  or  intestacies,  cannot  with  pro- 
priety assert  that  the  tax  is  cbareed  upon 
their  property.  This  is  undoubtedly  one  of 
Uie  strongest  arguments  in  favour  of  this  par- 
ticular tax ;  and  that  it  is  an  argument  of  great 
weight  is  apparent  from*  the  circumstance  that 
the  trattsoussion  of  property  by  death  has  been 


charged  with  an  impost  to  the  state  in  all  ages 
and  in  all  countries,  from  the  earliest  period 
to  the  present  time." 

It  may  be  very  natural  for  Mr.  Gwynne^ 
"  the  comptroller  of  the  said  duties,"  to 
bestow  his  praises  upon  them ;  but  we  sus* 
pect  he  will  not  succeed  in  silencing  the 
complaints  of  those,  who  having  lost  a  rela- 
tion or  friend,  find  that  lus  property  is  di* 
minished  by  a  considerable  per  centage; 
and  that  this  deduction  goes  on,  in  many 
instances,  in  such  quick  succession  as  sen* 
ously  to  diminish  the  gross  amount. 

It  has  always  been  considered  a  great 
hardship  on  the  family  of  the  deceased,  that 
his  representatives  are  compelled  in  the  first 
instance  to  pay  the  probate  or  administra- 
tion duty  on  the  whc^e  of  his  effects,  with- 
out being  permitted  to  deduct  the  amount 
of  the  debts.  On  this  head  the  author  ob- 
serves that — 

'*  Much  plausible  reasoning  has  been  em- 
ployed to  induce  the  government  to  alter  the 
principle  of  the  law  m  respect  to  the  deduo^ 
tiou  for  debts,  and  to  make  it  allowable  for  the 
executor  or  administrator  to  pay  a  duty  in  the 
first  instance  upon  the  net  amount  only,  in- 
btead  of  paying  on  the  gross  value,  and  obtain- 
ing a  return  in  proportion  to  the  debts  when 
actuallv  paid;  but  every  person  who  reflects 
seriously  on  the  subject  must  perceive  that  the 
great,  it  not  only  security  for  the  tax  on  pro- 
bates and  administrations  is,  that  the  instru- 
ment is  not  adequate  to  its  object  of  enabling 
the  executor  or  administrator  to  collect  the 
property  of  the  deceased,  unless  the  stamp  be 
suHicient  to  cover  the  gross  estate.*  In  all 
cases  of  magnitude » the  debtor  to  the  estate  is 
a  guardian  of  the  Crown's  duty,  and  whether 
the  property  consist  of  money  in  the  funds, 
the  stocks  of  public  or  private  companies, 
mortgages,  bonds,  or  other  securities  for  mo- 
ney, the  sufficiency  of  the  probate  or  adminis- 
tration stamp  is  a  matter  to  which  regard  is 
invariably  paid,  before  the  property  is  passed 
into  the  hands  of  the  executor  or  administra- 
tor; and  this  great  and  important  check 
would  be  wholly  lost  if  the  latter  could  elude 
inauiry  by  sheltering  himself  in  the  impene- 
trable assertion,  that  the  deduction  on  account 
of  debts  would  reduce  the  estate  to  a  sum 
which  the  stamp  duty  on  the  probate  is  suffi- 
cient to- cover. 

''It  is  alleged  thai  the  tax  being  intended  to 
be  imposed  on  the  net  value  of  the  deceased's 
estate,  executors  should  be  allowed  to  deduct 
the  debts  in  the  first  instance ;  but  if  it  be  said 
that  an  executor  would  have  less  trouble  in 
ascertaining  with  accuracy  the  net  amount  of 
the  deceased's  estate,  that  is  to  say,  in  inquiring 
into  the  number  ana  amount.of  all  his  debts, 
in  ascertaining  how  many  were  just  and  how 

«  This  difficulty  is  created  by  the  law  itself, 
and  might  be  obviated  by  altering,  it 
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many  may  be  disputed,  and  in  weighing  the 
chances  of  success  and  failure  in  actions  which 
he  will  have  to  commence  or  defend,  and  all 
this  before  he  shall  qualifv  himself  to  take  pos- 
session of  any  part  of  the  propertv;  if  it  be 
said  that  there  is  less  trouble  in  all  this  than  in 
paying  duty  upon  the  gross  amount  of  the 
propertv,  it  is  an  assertion  to  which  few  per- 
sons will  be  found  to  a^ree.  Admitting  that 
tlie  tax  is  to  be  fairly  paid  om  the  net  value  of 
the  estate,  a  ririd  investigation  of  the  accounts 
must  be  gone  through  at  some  pneriod  or  other  i 
imd  persons  who  have  no  desire  to  pay  less 
than  the  law  imposes  will  find  it  atneast  as 
practicable  to  make  the  investigation  after  one 
or  two  years'  acquaintance  with  the  afiairs  of 
a  testator,  as  before :  but  as  a  general  propo- 
sition it  will  scarcely  be  denied,  that  to  the 
revenue  it  may  make  some  difference  whether 
this  investigation  is  performed  for  the  purpose 
of  obtaining  a  return  of  monev  from  the  com- 
missioners, and  according  to  U)rmt  and  regu- 
lations prescribed  by  them,  or  simply  for  the 
satisfaction  of  an  executor's  conscience." 

On  this  it  may  be  ohaerred,  that  doubt- 
less the  present  system  it  better  for  the 
interests  of  the  revenue  than  the  alteration 
called  for;  and  if  the  increase  of  the  re- 
venue, without  reference  to  the  fait  princi- 
ples of  taxation,  and  the  convenience  of  the 
parties  who  have  to  pay  the  duty,  be  the 
only  point  of  consideration,  nothing  what- 
ever can  be  said  on  the  subject ;  but  it  fre- 
quently happens  that  the  necessity  of  paying 
^e  whole  stamp  duty  in  the  first  instance 
is  a  matter  of  great  hardship,  and  that  often 
there  are  no  available  assets  to  meet  the 
demand. 

Mr.  Ovirynne  next  observes,  that  it  is 
matter  of  surprise  that  the  legacy  and  pro- 
bate duties  have  not  yet  been  extended  to 
real,  as  well  as  personal  estate;  and  he 
states  his  opinion  to  be  that  there  is  no 
distinction  between  them  which,  on  any 
sound  pfinciple  of  finance,  should  exempt 
one  description  of  prcq>erty,  and  not  the 
other;  and  though  there  may  be  reasons 
why  an  additional  burthen  should  not  be 
thrown  upon  the  landed  interest  at  the  pre- 
sent time,  yet  upon  the  repeal  of  aome 
other  tax  (such  as  the  malt  duty  for  in- 
stance), the  propriety  of  extending  the  pro- 
bate and  legacy  duties  to  real  estate  will 
surely  be  obvious  to  the  legislature. 

.Mr.  Gv^ynne  contends  that  no  solid  ob- 
jection baa  ever  been  urged  against  the 
legacy  duties  as  a  source  of  revenue.  The 
ma  of  all  that  ever  hat  been  said  against 
th«n  is  thia  s  Ist»  That  in  the  oouiae  of  a 
wy  few  yean  the  whole  personal  property 
mthe  Iringdnm  paasea  thzougL  the  hands 
of  government ;  SWy,  Hiat  the  duties  arc 
inquisitorial ;  3dly,  lliat  they  intrude  v|>on 


the  privacies  of  life  at  an  unseasonable 
time ;  and  4thly,  That  the  mode  of  collect- 
ing is  harrassing  and  vexatious. 

"  To  examine  these  objections  separately : 
The  first  surely  carries  its  absurdity  on  its  very 
face.  The  probate  and  legacy  duties  together 
form  a  tax  of  not  more  than  three  per  cent. 
upon  the  gross  amount  of  the  property  passing 
under  wilb  and  intestades  annually ;  and  it  is 
fair  to  assume,  that  not  more  than  a  thirtieth 
part  of  the  property  of  the  kingdom  so  passes 
m  each  year;  coniequently  the  probate  and 
legacy  duties  operate  as  a  tax  of  two  shillings 
per  cent,  upon  the  property  of  the  wfa^e 
kingdom  in  each  year :  or  admitting  Uiat  pro- 
perty majr  be  improved  at  four  per  cent,  in- 
terest, this  tax,  which  it  is  said  wHl  in  a 
short  time  devour  all  the  property  of  the  king- 
dom, onljr  consumes  a  fortieth  part  of  the  in- 
come which  u  to  be  derived  from  it  by  a  very 
moderate  use.  To  the  second  objection,  that 
the  legacy  duties  are  inquisiUMial,  it  may  be 
said  that  they  do  indeed  require  a  strict  ac- 
count of  the  deceased's  property,  and  <tf  Its 
legal  appropriation,  to  be  kept  and  rendercMl. 
But  such  an  inquisitioD,  it  is  hoped,  w31  not 
only  be  considered  necessary  to  the  just  and 
ad^uate  collection  of  the  tax,  but  likewise  as 
a.  protection  of  the  interests  of  the  parties  to 
whom  the  property  belongs.  But  if  it  be 
meant  that  any  objectionabte  or  unfair  means 
are  empWed  to  procure  information  respect- 
ing the  affairs  or  deceased  persons,  it  is  posi- 
tively denied.  To  the  third  objection,  namely, 
that  the  duties  obtrude  on  the  privacies  of  life 
at  an  unseasonable  time,  it  is  asserted,  that 
there  is  not  a  shadow  of  foundation  for  the 
charge.  With  the  single  exception  of  writii^ 
a  letter  to  the  executor  at  the  end  of  a  monm 
or  six  weeks  from  proving  the  will,  to  inform 
him  of  the  responsibilities  which  dev<^ve  on 
him  as  to  the  duties,  and  to  prevent  him  from 
falling  into  error  through  ignorance  of  the 
law,  no  act  whatever  is  done  by  the  Legacy 
Duty  Office  until  more  than  twelve  months 
have  elapsed  from  the  testator's  death.  To 
the  fourth  objection,  namely,  that  the  mode  of 
collection  is  harrassing  and  vexatious,  it  is  ad- 
mitted that  the  mode  of  collection  is  so  fsr 
harrassing  and  vexatious,  as  that  applications 
by  letter  are  continually  made  until  uie  duties 
are  paid,  or  until  it  be  shewn  that  none  aie 
payable.  That  these  applications  sometimes 
produce  irritation,  cannot  be  doubted;  but 
such  irritation  is  either  found  to  proceed  from 
the  very  common  dislike  to  taxes  in  general, 
or  from  a  reluctance  to  part  with  the  possesion 
of  funds  which  woidd  otherwise  fee  misapplied. 
Indeed,  this  harrassing,  as  it  is  called,  but 
which  is  nothing  mora  tlian  a  repetitioii  of  the 
demand  of  an  executor  to  fmfil  his  treat, 
proves  in  the  end  very  sainlary  to  the  paiiits 
concerned ;  it  imposes  upon  them  iho  affresit^ 
of  makmg  up  an  account,  whidi  elheiwise 
might  have  been  totally  neglected,  and  wbhA 
they  would  be  unable  Co  do  at  a  future  period, 
if  required  by  a  court  of  equity,  or  un4er  aoy 
urgent  drotmstances ;  ana  or  appiopfMif 
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to  its  proper  purpose  money  which  might,  by 
some  unforeseen  events  occurring  in  the  lapse 
of  time,  have  been  diverted  to  improper 
uses." 

The  course  to  be  pursued  in  obtcdning  a 
return  of  probate  duty,  is  stated  to  be  as 
follows  t 

«*  By  the  Slst  section  of  the  act  65  G.  3.  c. 
184,  it  is  provided,  that  where  it  shall  be 
proved,  to  the  satisfaction  of  the  commission- 
ers of  stamps,  that  an  executor  or  administra- 
tor shall  have  paid  debts  out  of  a  deceased's 
pergonal  estate  to  such  an  amount,  as  being 
deducted  from  the  gross  value  of  his  estate, 
would  reduce  the  same  to  a  sum  which,  if  it 
had  been  the  whole  value  of  the  estate,  would 
have  occasioned  a  less  duty  to  hare  been  paid 
on  the  probatCj  letters  of  administration,  or 
inventory,  than  shall  have  been  actuidly  p^ld 
thereon,  the  commissiotiers  shall  make  a  pro- 
portionate return  of  the  dut^  so  paid. 

•  '*  It  is  necessary  that  this  return  shall  be 
applied  for  within  three  years  from  the  date  of 
die  probate  or  administration,  or  inventory; 
ajid  m  eases  where  the  conditions  of  the  act 
cannot  be  complied  with  during  such  period, 
the  executor  or  administrator  must,  oy  the 
terms  of  the  act,  before  such  period  shall  have 
expired,  apply  by  petition  to  tne  Lords  of  the 
Tntmwrf  tor  an  extension  of  the  time. 

'  **  If,  howcTer,  an  executor  or  administrator 
shall  be  prevented  hj  unavoidable  circum- 
stances from  making  his  claim  within  the  three 
years^  and  shall  afterwards  petition  the  Lords 
of  the  Treasury  to  grant  further  time  for 
making  such  claim,  and  his  petition  shall  be 
verified  by  affidavit,  their  Lordships,  upon 
being  satisfied  that  there  was  sufficient  ground 
for  the  delay,  are  in  the  habit  of  granting  such 
indul^nce,  although  the  application  for  fur- 
ther time  may  not  be  made  to  them  before  the 
expiration  of  the  three  years." 


With  regard  to  debts  due  to  the  de- 
ceased, which  may  be  considered  either  bad 
or  doubtful,  Mr.  Gwynne  states— 

**  That  an  executor  or  administrator  shotdd 
indode  in  his  estimate  ail  debts  which  he  con- 
siders there  is  a  reasonable  prospect  of  his 
bang  able  to  recover ;  and  it  appears  equally 
clear  that  he  should  exclude  such  debts  as  he 
may  deem  desperate  and  irrecoverable ;  and 
sucn  being  the  rule  of  his  conduct  in  proving 
a  will»  if  any  debts  which  he  may  have  con- 
sidered as  good  when  he  proved  the  will  should 
afterwardsy  by  the  insolvency  of  the  debtor, 
or  other  reason,  prove  to  be  irrecoverable ;  or 
if,  on  the  other  lumd,  any  debt  which  he  con- 
sidered desperate  when  he  proved  the  will, 
should  by  imexpected  drcumstances  become 
aTttkble  to  the  estate*  the  stamp  duty  on  tiie 
probate  or  letters  of  administration  oMist  be 
reeCiiad  in  respect  thereof." 

We  extract  the  following  advioe  to  per- 
sotti  about  to  act  83  executors  or  admiiUB- 
tmfeofs; 


^  "  The  office  of  an  executor  or  administrator 
is  one  which  should  not  lie  undertaken  but 
upon  mature  deliberation ;  and  the  chief  points 
to  be  considered  by  the  person  about  to  clothe 
himself  with  a  character  of  so  much  responsi* 
bility,  are,  first,  whether  or  not  he  have  suffi- 
cient time,  and  an  adequate  knowledge  of 
business  generally,  and  of  the  duties  of  an 
executor  and  administrator  in  particular,  to 
undertake  the  office  in  any  case.  Secondly, 
whether  his  services  be  necessary  in  the  pre- 
sent case  or  not ;  for  if  other  persons  should 
be  nominated  with  him  in  the  executorship,  or 
be  equally  entitled  to  letters  of  administration, 
some  of  whom  have  more  leisure  or  are  better 
quslified  tlum  himself,  and  equally  ready  to 
undertoke  the  office,  and  at  the  same  time 
perfectlv  trustworthy,  he  should  at  once  decline 
It.  And,  thirdly,  whether  there  may  not  be 
some  peculiar  difficulties  in  the  case,  either  as 
regards  the  validity  of  the  will,  the  property 
of  the  testator,  the  manner  in  which  it  is  dis* 
posed  of,  or  the  personal  character  of  the  co- 
executors  and  the  legatees  or  next  of  kini 
which  may  inrolve  him  in  disimtes,  and  sub- 
ject him  to  personal  risk.  It  is  to  be  always 
recollected,  that  iniorance  of  the  law,  miscon- 
struction of  the  mil,  or  inadvertence,  vnll  form 
no  excuse  for  the  errors  which  an  executor  or 
admmifitrator  may  commit ;  and  it  cannot  be 
to0  strongly  impressed  on  the  mind  of  one  so 
circumstanced,  that  the  solitary  act  of  proving 
the  will,  or  taking  out  letters  or  administration, 
if  it  do  not  ren<^r  him  liable  for  the  whole  of 
the  acts  of  his  co-executor  or  co-administrator, 
and  to  account  for  the  full  collection  of  the 
whole  of  the  deceased's  property,  and  for  its 
legal  appropriation,  may,  with  no  ^eat  stretch 
01  probability,  involve  nim ,  in  smts  and  legal 
expenses  scarcely  less  disastrous  than  would 
have  resulted  from  actual  mismanagement, 
mal-admimstration,  and  fraud,  on  his  own 
part.  Let  no  one,  therefore,  prove  a  will,  or 
take  out  letters  of  administration,  who  is  not 
at  the  same  time  duly  impressed  with  the 
responsibility  which  he  incurs,  and  determined 
to  see  to  the  execution  of  the  trust  he  under- 
takes, and  the  performance  of  every  part  of  an 
executor's  or  aclministrator's  duty." 

Although  we  have  made  a  few  objectioDa 
to  some  of  the  subjects  treated  of  in  this 
volume,  we  have  no  complaint  to  make 
against  Mr.  Gwynne  himself,  and  consider 
that  his  book  has  been  ably  prepared,  and 
ia  calculated  to  be  of  considerable  use.  Hie 
design  of  the  author  has  been  to  shew  the 
practical  application  of  the  several  acts  of 
parliament  imposing  the  probate  and  legacy 
duties,  to  the  different  forms  in  which  pro- 
perty may  be  given  or  descend,  and  to  dir 
vest  tile  office  of  an  executor,  one  of  the 
most  important  and  most  necessary  that  can 
be  undertaken,  of  a  oonaiderable  portion  of 
its  difficulty. 
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Thb  adage  that  **  there  is  nothing  new  under 
the  sun/'  applies^  as  might  be  expected,  to  the 
subject  of  Law  Reform,  and  the  grievances  of 
professional  men»  as  well  as  all  others.  In  our 
researches  among  the  Journals  of  the  House 
of  Commons  for  matters  relating  to  the  pro> 
fession,  we  find  the  following  petitions  and 
proceedings,  which  contain  various  matters 
similar  to  those  which  have  been  recently 
under  discussion,  and  which  will  probably  be 
soon  revived,  and  with  respect  to  some  of 
them  we  hope  with  early  success. 

On  the  7th  of  March  1786,  it  appears  that 
three  petitions  were  presented  from  attorneys 
and  solicitors  practising  in  the  several  courts 
of  law  and  equity,  on  behalf  of  themselves  and 
others,  the  attorneys  and  solicitors  of  those 
courts.  The  petitioners  represented  that  the 
fees  to  wdich  they  were  then  entitled  by  the 
course  and  practice  of  the  courts  of  justice 
had  been  fixed  at  a  very  dUiant  perhd ;  and 
in  consequence  of  an  advance  in  the  price  of 
all  the  necessaries  of  life,  such  fees  were  be^ 
come  an  inadequate  compensation  for  their 
trouble ;  and  the  several  stamp  duiieM  on  the 
proceedings  of  the  courts  of  justice  and  the 
different  instruments  and  conveyances  pre- 
pared by  the  petitioners  had  greatly  lessened 
that  compensation,  bv  compelling  them  to 
provide  large  sums  ot  money  in  advance  for 
those  duties,  and  other  necessary  disburse- 
ments and  expenses,  for  which  they  were  not 
aUowed  any  interest  or  emolument ;  and  the 
late  act  for  imposing  Viiaa  upon  the  petitiouers 
bad  also  increased  their  former  burthens ;  and 
that  such  act  did  not  extend  to  a  description 
of  persons  who  call  themselves  conveyancers, 
who,  in  respect  of  the  liberality  of  their  fees, 
and  their  immediate  reimbursement  of  sums 
expended,  were  better  able  to  bear  the  burthen 
of  taxation  than  the  attorneys  and  solicitors, 
who  were  express  objects  of  that  law,  and  who 
were,  by  the  course  of  those  courts,  frequently 
obliged  to  defrav  the  contingent  expenses  of 
the  suits  they  unaertook,  and  to  wait  their  de- 
termination for  repayment ;  and  that  for  want 
of  a  positive  law,  restrictive  of  the  practice  of 
conveyancing,  many  illiterate  and  un</ualijied 
men  had  intruded  themselves  into  that  branch 
of  the  profession,  to  the  great  prejudice  of  the 
public,  by  the  promoting  of  litigation,  and  the 
disgrace  of  the  profession  of  the  law ;  and  that 
the  laws  for  the  regulation  of  attorneys  and 
solicitors  were  greatly  defective,  daily  experi- 
ence confirming  that  many  improper  persons 
guned  admission  on  the  roll ;  and  tnat  the 
petitioners'  bills  of  fees  and  disbursements 
were  suhfect  to  ta^vation,  teithout  any  limitation 
as  to  time,  and  were  frequently  taxed,  not  only 
many  years  after  they  were  delivered,  but  after 


they  were  paid»  and  even  after  the  death  of  the 
attorney  or  solicitor  employed,  which  was  pro- 
ductive of  hardships  and  inconveniences  to 
attorneys  and  solicitors  and  their  families: 
and  therefore  praying  that  leave  might  be 
given  to  bring  m  a  bill  to  be  relieved  in  the 
several  instances  before  stated. 

On  the  Sth  of  March  1786,  the  House  was 
moved  that  these  several  petitions  might  be 
again  read ;  and  the  same  being  read  accord- 
ingly, it  was  ordered,  that  the  said  petidons 
should  be  referred  to  the  consideration  of  a 
committee ;  and  that  they  should  examine  the 
matters  thereof,  and' report  the  same,  with 
their  opinion  thereupon,  to  the  House.  And 
they  were  referred  to  Mr.  Attorney-General, 
the  Master  of  the  Rolls,  &c. ;  and  they  were 
to  meet  on  the  morrow  morning  at  9  o'clock 
in  the  Speaker's  chamber ;  and  all  who  should 
come  to  the  committee  were  to  have  voices. 

On  the  1 1  th  of  May  following,  a  peticioa 
of  the  attorneys  and  solicitors  residing  widiin 
the  several  counties  of  Anglesey,  Carnanron, 
and  Merioneth,  was  presented  to  the  House, 
and  read,  setting  forth  some  of  the  statements 
in  the  previous  petitions,  and  adding,  that  for 
want  of  a  law  confining  the  practice  of  con- 
veyancing to  persons  regularly  educated  and 
brought  up  to  the  profession,  country  school- 
masters,  parish  clerks,  and  other  unqmaliJSed 
persons,  have  intruded  themselves  into  that 
branch  of  the  petitioners'  profession,  to  the 
ruin  of  many  families,  and  the  great  detriment 
of  the  public. 

This  petition  was  referred  to  the  same  com- 
mittee as  the  former;  but  we  do  not  find  that 
any  report  was  made  during  that  session. 

In  the  next  year,  namely,  on  the  22d  of 
March  1787*  a  petition  from  the  attorneys  and 
solicitors  resident  both  within  the  county  and 
the  city  of  York  and  the  town  of  Kingston- 
upon-ltull,  was  presented  to  the  House,  and 
read,  setting  forth  that  the  petitioners,  before 
they  can  be  admitted  to  practise  in  any  of  his 
Maiesty's  courts  of  law  or  equity,  are  com- 

Selled  to  serve  a  regular  clerkshio,  and  to  un- 
ergo  an  examination  touching  their  capacity 
for  the  conduct  of  business  in  those  courts, 
and  are  also  subject  to  many  other  regwlationi 
established  by  various  acts  or  parliament,  vrhidi 
have  proved  highly  beneficial  to  the  profemm 
at  brge,  and  calculated  to  bind  the  peCittoncn 
to  the  due  and  punctual  performance  of  their 
duty  to  their  respective  clients;  and  that  a 
branch  of  the  profession  of  the  law,  which  tiie 
petitioners  also  carry  on  jointly  with  the  pro- 
pcT  business  of  an  attorney  or  solicitor  in  ihe 
said  courts,  and  which  'consists  in  preparing 
and  writing  deeds  and  other  solemn  contracts 
for  passing  and  assuring  real  and  personal 
estates  and  rights  and  interests  therein,  is 
whoUy  exclude  from  the  benefit  of  the  afore- 
said regulations,  and  may  be  carried  on  and 
practis^  by  persons  or  every  descrqilsoii, 
without  any  previous  admission  or  qualification 
required  by  law,  which,  in  the  apprehenaion 
of  the  petitioners,  is  attended  with  incoofeni- 
ence  and  pr^udice,  as  well  to  the  parties  coft- 
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Pernod  as  to  the  public  in  gtuen],  inasmuch  | 
&H  persons  of  mean  fortune,  character,  and 
education,  are  thereby  pernaitted  to  intrude 
themselves  into  that  branch  of  the  profession ; 
and  thai  the  petitioners  contribute  to  govern- 
ment by  various  taxes  imposed  by  parliament 
on  the  petitioners  in  respect  of  their  admission 
and  inrolment  as  attorneys  and  solicitors  in 
the  several  courts  above  mentioned,  and  of 
their  employment  in  the  same,  all  of  which 
the  persons  practising  only  as  conveyancers 
are  wholly  exempt  from  $  whereby  the  fees  and 
profits  ot  bu»ine8s  to  which  the  petitioners 
would  be  entitled  are  diminished,  whilst  others 
ore  admitted  to  a  participation  with  them  of  a 
yery  lucrative  branch  of  the  profession,  with- 
out  incurring  the  same  expenses,  disaliilities, 
or  burthens ;  and  the  petitioners  also  appre- 
hend that  the  laws  now  in  force  for  the  regu- 
lation of  attorneys  and  solicitors  may  be  bene- 
ficially amended  by  the  imposition  of  an  addi- 
tional duty  on  articlen  of  derk^hip^  and  by  a 
reasonable  time  limiting  the  time  for  the  tax- 
ation, and  securing  the  payment  of  their  bills 
of  fees  and  disbursements. 

lliis  petition  was  ordered  to  lie  upon  the 
table. 

Another  petition  was  presented  on  the  25th 
of  April  178/,  from  the  attorneys  and  solicitors 
resioent  within  the  city  of  Bristol,  repeating 
some  of  the  foregoing  statements,  and  parti- 
cularly urging  that  the  petitioners  were  subject 
to  the  controul  and  government  of  the  courts 
in  which  they  were  admitted,  and  were  amena- 
lile  thereto  upon  summary  application,  and 
their  bills  of  fees  liable  to  be  taxed  by  the 
proper  officers  of  the  respective  courts ;  and 
that  the  petitioners,  besiacs  the  fees  usually 
paid  upon  their  being  articled,  were  liable  to 
considerable  duties  upon  their  articles  and 
admissions,  end  were  also,  by  a  late  act  of 
parliament,  subjected  to  an  annual  tax  upon 
certificates,  and  a  further  tax  out  of  ihe  profits 
of  each  suit  commenced  or  defended  bv  them, 
not  chargeable  to  their  clients,  which  were 
altogether  a  considerable  annual  burthen  to 
the  petitioners. 

liie  petition  then  proceeded  to  set  forth  the 
oomplamts  agunst  conveyancers,  in  the  terms 
of  the  other  petitions,  and  added  as  follows : 

That  notwithstanding  the  laws  for  the  regu- 
lation of  attorneys  and  solicitors,  it  was  found 
by  daily  experience,  that  many  persons  who 
were  a  disgrace  and  scandal  to  the  profession, 
and  a  nuisance  to  society,  gained  admission 
upon  the  roU  by  undue  means,  chiefly  by  serv- 
ing a  fictiiiouM  or  pretended  clerkehip,  by  pro- 
curing themselves  to  be  articled  without  paying 
either  fee  or  duty,  and  afterwards  passing  their 
time,  until  after  the  expiration  or  the  limited 
term,  as  they  thought  proper,  without  any 
actual  service  to  the  person  to  whom  thej  were 
articled  (although  such  service  was  remiired  to 
be  sworn  to) — a  practice  which,  as  tne  peti- 
tioners conceived,  could  only  be  prevented  by 
imposing  a  large  duty  upon  articles  of  clerk- 
ship thereafter  to  be  executed,  of  such  amount 
as  might  be  sufficient  to  prevent  the  future 


articling  of  any  clerks  but  such  who  were  suf- 
ficient in  point  of  property  to  qualify  them- 
selves  for  the  profession  in  which  they  were  to 
act;  so  that  it  might  be  confined  to  persons  of 
liberal  education,  neither  deficient  in  integrity 
or  professional  knowledge. 

The  petitioners  proposed  that  persons  prac- 
tising as  conveyancers  should  be  put  on  Che 
same  footing  with  attorneys  and  solicitors,  as 
to  the  regulations  respecting  their  admissions* 
and  the  qualifications  for  the  same,  and  also 
with  respect  to  the  taxes  payable  by  them  to 
government;  they  also  represented  that,  in 
consequence  of  the  several  stamp  duties  which 
had  been  imposed  since  the  establishment  of 
their  ancient  feet,  they  were  obliged  to  make 
large  disbursements  in  advance  for  their 
clients,  for  the  re-payment  of  which  they  must 
wait  the  determination  of  the  respective  suits, 
and  the  subsequent  taxation  or  their  btUs. 
This  petition  was  also  "  ordered  to  lie  upon  the 
table." 

On  the  7th  of  May  in  the  same  year,  a  peti- 
tion of  the  attorneys  and  solicitors  within  the 
town,  and  county  of  the  to^vn  of  Newcastle- 
upon-Tyne,  was  presented,  and  read ;  sietting 
forth  several  of  the  preceding  particulars,  and 
suggesting  that  the  laws  in  force  for  the  regu- 
lation of  attorneys  and  solicitors  might  be 
beneficially  amended  by  the  imposition  of  an 
additional  duty  on  articles  of  derkship,  and 
by  a  reasonable  regulation  limiting  a  time  for 
the  taxation,  and  securing  the  paffment  of  their 
bills  of  fees  and  disbursements. 

No  report  appears  to  have  been  made  by 
the  committee  to  whom  these  petitions  were 
referred,  nor  was  any  bill  brought  in  to  carry 
the  suggestions  into  effect.  We  may  observe 
that  the  latter  suggestion  for  securing  the  pay- 
ment of  costs  would  indeed  be  an  improve- 
ment for  the  benefit  of  the  profession.  The 
fixing  a  limit  to  the  time  of  taxing  a  solicitor's 
bill  seems  to  be  a  reasonable  proposition,  i 
The  allowance  of  interest  on  the  fees  dis*  I 
bursed,  and  on  solicitors  charges,  may  now  be  ,  ' 
enforced  under  the  Law  Amendment  Act.  f 
The  repeal  of  the  certificate  duty  should  be 
urged  on  the  legislature,  as  an  objectionable 
capitation  tax,  partial  in  its  operation,  as  re* 
spects  the  community  in  general,  and  falling 
unequally  on  the  members  of  the  profession 
on  whom  it  is  inflicted.  The  grievance  as  to 
certificated  conveyancers  is  now  somewhat 
different  from  the  period  referred  to ;  but  the 
existing  practice  still  requires  considerable  re* 
vision.  We  have  marked  some  other  passages 
in  these  petitions,  on  the  subjects  of  which  we 
invite  the  attention  of  our  readers. 
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APFORTIONMBNT  OP  RBNTS. — EXCHANGE  OF 
LANDS  IN  COMMON  FIELDS. 

To  the  Editor  of  the  Legal  Observer. 

Sir, 
Upon  taking  up  a  collection  of  statutes  relat- 
ing to  real  property  framed  during  the  last 
session,  I  was  struck  ivith  the  followug  marks 
of  hastv  legislation. 

By  the  former  part  of  the  2d  section  of  the 
4  &  5  W.  4,  c.  22,  it  appears  to  be  enacted, 
that  when  any  rents,  annuities,  &c.  payable  at 
fixed  periods,  for  lives,  or  other  uncertain 
terms,  became  determined  between  the  days  of 
payment,  the  persons  entitled,  or  their  repre- 
sentatives, shall  have  a  proportionate  part  of 
such  rents,  &c.  up  to,  and  inclusiTe  of  the  daj 
on  which  t^y  so  become  determined.  As  if 
an  annuity  should  be  granted  to  j4.  for  the  life 
of  B,  ^viyihle  quarterly,  and  B,  should  die  in 
the  middle  of  the  quarter,  j4.  would  be  enti- 
tled to  a  proportionate  part  of  the  anniuty,  al- 
though  the  instrument  creating  the  annuity 
should  not  contain  the  common  provision  to 
that  effect.  I  say  such  appears  to  be  the  en- 
actment; for  notmthstanding  the  act  speaks  of 
the  determination  of  the  interest  of  the  person 
in  the  annuity,  and  not  of  the  determination  of 
the  annuity  itself  still  as  it  says  that  an  ap- 
portionment shall  take  place  on  the  deter- 
mination by  any  means  whatsoever  of  the  in- 
terest of  the  person  entitled,  it  is  apprehended 
the  determination  of  ^.'s  interest  in  the  an- 
nuity by  the  death  of  B,,  falls  quite  within  the 
terms  of  the  enactment. 

Clear,  however,  as  this  may  seem  so  far,  vet 
when  we  come  to  the  latter  part  of  the  section 
it  is  somewhat  doubtful.  The  latter  part  of 
the  section  applies  only  to  cases  of  continuing 
rents,  &c.  in  which  there  are  two  persons  in- 
terested, the  one  in  possession,  the  other  in 
reversion.  And  if  determinable  rents  be  ap- 
portionable  under  the  act  in  the  manner  sup- 
posed, we  have  about  the  middle  of  the  section 
the  following,  as  to  them,  nonsensical  provi- 
sion, viz.  that  the  person  entitled  to  the  ap- 
portioned part  shall  have  the  same  remedies 
tor  the  recovery  thereof,  as  he  would  have  had 
for  the  entire  part  if  entitled  thereto,  "  when," 
observe,  '*  when  the  entire  portion  of  which 
such  apportioned  parts  shall  form  purt  shall 
become  due  and  payable,  and  not  before.'' 
Now  where  the  rent  becomes  determined  be- 
fore the  day  of  payment,  the  "  entire  portion," 
of  course,  will  never  become  *'  due  and  pay- 
able,'' and  consequently  the  remedies  will 
never  arise ;  ^.'s  annuity  will  become  deter- 
mined on  the  day  of  B.'s  death,  and  from  that 
time  DO  more  of  it  will  be  payable.  Under  the 
act  ^.  will  be  entitled  to  an  apportioned  part 
up  to  the  day  of  B.'s  death,  but  for  his  reme- 
dies for  the  recovery  thereof  he  must  wait  un- 
til a  day  which  can  never  arrive. 

Again,  by  the  4  &  6  W.  4,  c  30,  §  I,  the 
several  persons  entitied  in  the  manner  therein 
mentioned  to  lands  lying  in  any  common  field. 


are  empowered  to  convey  the  same  "  to  any 
other  person  In  lieu  of  and  in  exchange  for 
any  other  land,  whether  lying  in  the  same  or 
any  other  common  field,  or  for  any  inclosed 
land  lying  within  the  same  or  any  adjoining 
parish,  and  to  accept  and  take  from  sacn 
other  person  any  land  in  lieu  of  and  in  ex- 
change for  the  land  in  such  common  field." 
So  that  land  in  any  common  field  may  be  given 
in  exchange  for  other  laud  lying  in  the  same 
or  any  other  common  field,  which,  it  would 
seem,  maj  be  anywhere ;  for,  according  to  the 
grammatical  construction  of  the  sentence, 
there  is  no  restriction  as  to  the  situation  of 
such  other  common  field ;  but  if  the  common 
field  land  be  given  in  exchange  for  indoaed 
land,  such  inclosed  land  must  be  in  tiie  same 
or  some  alining  parish ;  nevertheless,  as  the 
person  entitled  to  tne  common  field  land  may 
take  in  exchange  for  it  *'  any  land,"  it  would 
seem  that  there  is  no  restriction  as  to  situation 
at  all. 

By  the  introductory  recital  the  Intention  of 
the  legislature  to  confine  the  exchange  to 
lands  lying  in  the  same  fields,  or  in  the  same 
or  adjoining  parishes,  may  be  sufficientiy  mani- 
fested, and  it  may  serve  to  explain  and  con- 
troul  the  enactment,  but  that  is  no  excuse  for 
so  blundering  a  performance. 

The  above  occurred  to  roe  in  the  course  of 
my  first  half-hour's  reading.  In  my  prc^C'^ess 
1  shall  probably  discover  further  proofs  of  the 
eagerness  rather  than  ability  of  our  legialaton 
to  amend  the  laws. 

S.  »V .  S. 


SUPERIOR  COURTS. 


^(ce  C^nulUrt'i  Court. 

PRACTICE. — SIGNATURE   OF  ATTORNEY 

GENERAL. 

j4n  information  tnken  off  the  file,  and  amended 
only  by  the  addition  of  a  new  relator,  is  not 
to  be  filed  again  without  the  fresh  signature 
of  the  Attorney  General. 

Sir  Edwurd  Sugden  moved  on  behalf  of  the 
defendants  that  the  plaintifiP's  bill  and  informa- 
tion, as  amended,  might  be  taken  off  the  file. 
The  original  information,  which  had  for  its 
allcfired  object  the  recovery  of  certain  charitable 
funds,  for  the  benefit  of  tiie  parish,  had  been 
stopped  by  the  Attorney  General,  on  the 
ground  that  the  relators  thereon  named,  were 
insuflBcient  persons,  and  incompetent  to  gua- 
rantee the  pavment  of  the  costs  of  the  aoit.* 
Leave  had  subsequently  been  given  to  amend 
the  bill  in  this  respect,  and  the  plaintiffs  did 
so  by  adding  the  name  of  a  new  rdator.  In 
consequence,  h6wever,  of  the  absence  of  the 
Attorney  General  in  Scotiand,  tiie  plaintifi, 
finding  some  difficulty  in  procuring  the  laimed 
Attorney's  sanction  to  the  amendai  bill,  filed 

•  Attorney  General  v.  Tyler,  2.  Eden.  Mitf. 
Cha.  18  &  79. 
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It  without  that  sanction,  which  they  have  ob* 
tained  after  his  return  to  town  from  Edinburgh. 
This  was  an  irregularity  which  would  induce 
the  Court  to  direct  the  taking  of  the  bill  off  the 
file.  In  the  case  of  the  Aiiomey  General  ▼. 
Fellowes\  it  had  been  expressly  decided,  that 
an  amended  information  could  not  be  filed 
without  the  sanction  of  the  Attorney  General, 
though  the  original  information  might  have 
been  filed  with  his  sanction.  The  present  case 
was  exactly  in  point ;  and  though  it  was  true 
that  the  sanction  was  obtained  subsequently  to 
the  filing  of  the  bill,  yet  the  notice  of  motion 
having  been  given  before  it  was  obtained,  the 
plaintiffs  were  bound  also  to  suffer  the  costs 
incurred.  The  motion  not  being  then  opposed, 
the  order  was  made  as  asked. 

Mr.  jinderdon  expressed  his  surprise,  on 
coming  into  court  at  the  moment,  that  the 
motion  should  have  been  brought  on  in  the 
absence  of  Sir  fVillinm  Horne^  with  whom  he 
was  as  counsel  to  oppose  it.  He  contended 
that  the  irregularity,  being  simply  the  result  of 
inadvertence  on  the  part  of  the  plaintiffs,  would 
be  too  severely  punished  by  an  order  for  taking 
the  bill  off  the  nle.  There  was  no  alteration  in 
the  frame  or  the  form  of  the  record,  but  the 
substitution  of  the  name  of  one  relator  for  that 
of  another.  Under  these  circumstances  he 
trusted  that  some  modification  might  be  made 
in  the  order  of  the  Court,  and  that  the  costs 
would  not  be  exacted  to  the  extent  contem- 

Elated,  but  that  the  defendants  would  merely 
e  allowed  the  costs  of  the  present  application. 
His  Honor,  the  ^ice  Chancellor,  thought 
that  no  reason  had  been  assigned  to  induce  him 
not  to  modify  the  order  as  now  asked.  The 
original  information  had  been  stopped  on  ac- 
count of  the  insufficiency  of  the  ostensible 
relators,  and  the  suspicion  that  thej  would  not 
be  able  to  give  the  defendants  security  for  costs. 
These  were,  it  appeared  by  the  affidavits  which 
had  been  read,  mere  shadows,  and  not  compe- 
tent to  perform  what  the  information  promised 
they  were  able  to  do.  It  was  a  question  whether 
the  information  vras  even  now  much  amended, 
as  the  only  alteration  which  had  taken  place 
was  the  substitution  of  one  name  for  another. 
The  reason  assigned  for  not  obtunin^  the 
Attorney  Generars jfStf/,  was  not  in  his  opinion 
satisfactory.  The  affidavits  might  have  been 
aent  down  to  Edinburgh,  where  they  could 
have  been  read  as  well  as  in  London.  He 
should,  therefore,  grant  the  order  as  asked, 
with  costs. 

ne  Attorney  General  v,  the  Churchwardene 
of  St,  Dunstan't'in'the-Eatt,  at  Lincoln's  Inn, 
July  10th,  1834. 

Huntf. 

VENDOR  AND  PURCHASER. 

The  owner'  of  a  ship  being'  indebted  to  hie 
agent,  propones  to  tranefer  the  ship  to  him, 
provided  he  would  honor  hit  draft  for  the 
amount  of  repairs  done  to  her;  the  proposal 
is  accepted,  and  the  ship  transferred,  but  the 
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vendor  beeomu  bankrupt,  wkkoiti  drenolMg 
on  the  purchaser  for  the  repairs^  and  is  l«- 
debted  to  him  beyond  the  jfrice  of  the  ship  i 
Held,  that  the  purchaser  ts  not  liable  to  tha 
person  who  executed  the  repairs. 
This  bill  was  filed  for  the  purpose  of  re- 
covering a  sum  of  651/.  claimed  by  the  plain- 
tiff, who  was  a  shipwright;  and  it  stated^  among 
other  things,  that  in  the  vear  1826,  Robert 
Snowdon,  the  owner  of  the  ship  called  the 
Elizabeth,  having  returned  from  a  voyage  with 
his  vessel  much  damaged,  applied  to  lus  agents, 
Messrs.  Cummings,  at  Liverpool,  for  the  pur- 
pose of  obtuning  their  recommendation  to  a 
shipwright,  who  might  effect  the  repairs. 
Messrs.  Cummings  rdierred  Captain  Snowdon 
to  their  agents  in  London,  who  recommended 
a  shipwright  named  Wade,  but  Wade  not  hav- 
ing a  dock  in  which  the  repairs  could  be 
effected,  the  work  was  undertaken  and  per- 
formed by  the  plaintiff  Rattenburv.  Captain 
Snowdon  not  being  able  immediately  to  pay  for 
the  repairs  so  completed,  and  being  indebted 
in  considerable  sums  to  his  agent  in  Liverpool, 
wrote  a  letter  on  the  20th  March,  1827,  to 
Henry  Cummin|rs,  who  was  then  the  surviving 
partner,  proposing  to  transfer  the  ship  to  him 
"  provided  he  would  answer  his  draught  for 
the  repairs."  No  answer  was  returned  to  this 
letter,  but  on  the  following  day  the  clerk  of 
Mr.  Cummings  wrote  a  letter  to  his  London 
agents  mentioning  the  application  of  Captain 
Snowdon,  and  directing  the  necessarv  steps  to 
be  taken  for  the  execution  of  a  bill  of  sale, 
which  bill  of  sale  from  Captain  Snowdon  to 
Henry  Cummings  ^vas  afterwards  executed, 
and  the  consideration  for  it  stated  to  be  1,800/. 
The  repairs  of  the  ship  were  not  paid  for,  Mr. 
Cummmgs  insisting  that  a  balance  was  due  to 
him  upon  the  accounts  between  him  and  Cap- 
tun  Snowdon,  after  allowing  for  the  price  of 
the  ship.  Captain  Snowdon  was  subsequently 
declared  a  bankrupt,  and  the  plaintiff  appoint- 
ed his  assignee.  In  that  character  of  assignee 
the  plaintm;  in  18a2,  filed  a  bill  apiinst  Cum- 
mings, alleging  that  the  transfer  of  the  ship  to 
him  was  an  assignment  of  the  bankrupt's  whole 
property,  and  praying  to  set  aside  the  transac- 
tion on  the  ground  of  fraudulent  preference  $ 
but  the  Court  being  of  opinion  that  the  repair 
of  the  ship  was  forttie  benefit  of  the  bankrupt's 
estate,  that  bill  was  dismissed,  without  costs. 
The  present  bill  was  filed  by  the  plaintiff  in  his 
individual  character,  against  the  representative 
of  Mr.  Cummings,  who  had  died  since  the  last 
suit,  and  it  charged  that  Cummings  had,  by 
accepting  through  his  agent  the  proposal  made 
by  ciaptsnn  Snowdon,  rendered  himself  liable 
for  the  payment  of  the  repwrs  to  the  plaintiff, 
and  prayed  a  declaration  of  the  Court  to  thai 

effect.  ^      ^    t      ,       . 

Mr.  Bichersteth    and  Mr.   Cooke,  for  the 

Slaintiff,  contended,  that  an  expression  used 
y  Captain  Snowdon  in  his  letter,  "  provided 
you  will  answer  my  draught  for  the  repairs," 
ought  not  to  be  rigorously  applied  to  a 
draught  to  be  drawn  by  Captain  Snowdon; 
but  that  in  a  Court  of  Equity  the  words  might 
1  well  be  understood  to  imply  a  proposal  on  the 
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part  of  Captain  S^nowdon  to  transfer  hid  ship 
to  Gumming^  provided  the  latter  would  be  an- 
swerable for  the  payment  of  the  repairs.  That 
was  the  tiasis  of  the'  proposal,  and  the  substan- 
tial intention  of  the  parties ;  and  the  effect  of  a 
different  construction  would  be  to  deprive  the 
plaintiff  of  all  compensation  for  his  labour. 

Mr.  Tinney  and  Mr.  Koe  appeared  for  the 
defendant. 

The  Muster  of  the  Rolls. — ^The  engagement 
of  Oumming^  was  merely  an  engagement  to 
accept  a  bill  drawn  by  Snovvdon,  for  the  pay- 
ment  of  the  repairs.  An  undertaking  to  an- 
swer a  man's  draught  is  an  undertaking  to  pay 
that  man's  demann,  not  to  pay  the  demana  of 
another  person.  I  should  be  glad  in  this  case 
to  assist  the  plaintiff,  but  there  is  no  privity  be- 
tween him  and  defendant — ^there  is  no  consi* 
deration  moving  from  the  plaintiff  to  Oum- 
mings— and  I  cannot  so  extend  the  expres* 
sions  used  in  the  letter  as  to  raise  such  a  con- 
sideration. If  any  communication  of  the  trans- 
action between  8nowdon  and  (Jummings  had 
been  made  to  Rattenburv,  a  consideration 
might  have  been  presumed,  such  as  a  forbear- 
ance to  sue  the  original  debtor,  but  there  ap- 
pears to  have  been  no  snch  communication. 
The  bill  must  be  dismissed,  but  without  costs. 

Hattenbury  v.  Fenton,  at  Westminster,  May 
31st,  1834.  

Iting'i^  iSem])  ^rKcttce  Court 

SERVtCB  or  SUMMONS  —SATING  STATUTE    OF 

LIMITATIONS. 

If  a  plaintiff  wishca  to  prtvent  the  operation 
of  the  Statute  of  Limitations,  he  not  beinff 
ahle  to  find  the  defendant's  residence,  he 
must  htttfe  rectntrse  to  the  mode  prescribed 
by  the^^S  fr,  4,  e.  39. 

This  was  an  application  to  the  Court  to 
allow  the  service  ot  the  writ  of  8ummons  issued 
in  this  case  to  be  good  service  if  left  at  the  re- 
sidence of  a  Mr.  Mayland,  the  late  agent  of 
the  noble  defendant.  The  action  was  for  the 
price  of  certain  shoes  delivered  on  his  Lord- 
ship's account,  at  the  house  of  the  agent.  His 
Lordship  had  been  repeatedly  applied  to  by 
letter,  he  being  now  in  Ireland,  xo  these  no 
answers  were  returned.  Attempts  had  been 
made  to  find  him  at  the  asrent's  house,  but 
without  success.  The  Statute  of  Limitations 
bein^  about  to  operate,  the  present  summons 
had  been  issued  for  the  purpose  of  saving  it. 
The  object  of  the  present  application  therefore 
was,  that  the  service  at  the  agent's  house  might 
be  considered  as  a  good  service,  in  order  that 
the  plaintiff  might  proceed  without  his  remedy 
being  iigured  by  the  operation  of  the  statute. 

Patteson,  J.  was  of  opinion  that  there  was  no 
precedent  for  such  a  mode  of  service  as  that 
which  was  here  sought  to  be  adopted.  As  the 
saving  of  the  Statute  of  Limitations  was  the 
object  of  issuing  the  process,  and  the  plaintiff 
is  not  able  to  dbcover  the  defendant's  resi- 
dence, he  may  adopt  the  course  pointed  out  by 
sec.  10  of  2  &  3  W  4,  c.  39,  which  will  pre- 
vent the  plaintiff  being  deprived  of  his  remedy. 

Rule  refused.— Fri/A  v.  Lord  Donegal,  T.  T. 
1834,    K.B.P.C.  I 


PRAUDULEMT  EXECUTION. — SHERIFF'S  OUTT. 

FALSE   RETURN. 

The  Court  will  not  summarily  inter/ere  to  set 
aside  an  execution,  on  the  ground  of  alleged 
fraud. 

A  rule  was  obtained  in  this  case,  calling  on 
the  sheriff  to  pay  over  the  proceeds  of  a  levy 
made  by  him  on  the  goods  of  the  defendant,  to 
the  pluntiff  in  this  cause.  The  £acts  appeared 
to  be  these: — kfi.fa,  was  issued  by  the  plain- 
tiff against  the  goods  of  the  defendant,  and 
that  writ  was  placed  in  the  hands  of  a  sheritt^s 
officer.  He  proceeded  to  the  premises  in  the 
month  of  June.  Having  seized  the  goods,  he 
was  about  to  sell,  when  the  defendant  gave  him 
notice  of  a  previous^. /a.  having  been  issued 
at  the  suit  of  a  Mr.  BuUer,  and  lodged  with 
the  sheriff.  The  writ  had  been  locked  with 
the  sheriff  on  the  10th  of  the  month  of  April 
previous,  but  no  step  was  taken  on  it  until  the 
notice  to  the  sheriff^s  officer  under  the  second 
fi.fa. 

On  shewing  cause  against  this  rule,  it  was 
contended,  after  urging  the  novelty  of  the 
application,  that  the  Uourt  ought  not  to  inter- 
fere in  the  summary  manner  proposed,  in  order 
to  compel  the  sheriff  to  pay  over  the  proceeds 
of  the  levy  to  the  plaintiff  in  this  case.  There 
was  no  reason  for  supposing  that  the  sheriff 
was  guilty  of  any  fraud  or  collusion.  A  writ 
of^.  fa,  had  been  placed  in  his  hands  at  the 
suit  of  Mr.  Buller ;  no  direction  as  tn  the 
steps  to  be  taken  on  it  had  been  given ;  no 
directions  that  none  should  be  taken  on  it;  and 
the  sheriff  was  never  rnled  to  return  the  writ. 
As  soon  as  a  second  writ  of^.  fa,  made  its  ap- 
pearance, he  gave  notice  ot  the  issue  of  a  pre« 
vious  writ  at  the  suit  of  Mr.  Buller.  These 
fiicta  were  no  evidence  of  fraud  or  collusion, 
and  if  they  were,  the  Court  would  not  decide 
on  the  question  in  this  summary  manner,  but 
the  plaintiff  must  be  left  to  his  action  against 
the  sheriff*.  The  present  rule  therefore  wouhl 
be  discharged,  and  with  costs. 

In  support  of  the  rule,  the  novelty  of  the  ap- 
plication was  admitted ;  but  it  was  contended 
that  that  formed  no  obiection,  and  particularly 
as  it  had  been  distinctly  intimated  to  the  Court 
on  moving  for  the  rule.  It  was  also  contended, 
that,  from  the  cu'cumstances  detailed  in  the 
affidavits,  there  could  be  no  doubt  that  the 
sheriff  was  colluding  with  the  defendant ;  and 
in  that  case  the  Court  ought  to  interfere,  with- 
out driving  the  plaintiff  to  the  drcuity  and 
delay  of  an  action.  The  sheriff  ought  to  have 
disregarded  the  first  writ,  and  levied  under  the 
second,  from  the  circumstanpe  of  his  nevet 
having  been  ruled  to  return  the  first  writ,  until 
the  present  rule  was  obtained,  and  the  Pi^ 
having  been  left  in  possession  of  the  goods  hiai* 
self,  without  any  interference  on  the  part  of 
the  previous  execution  creditor.  That  alone 
must  have  struck  the  sheriff  as  an  indication  of 
fraud.  It  is  the  duty  of  the  sheriff*  to  proceed 
with  reasonably  dilij^ence  upon  all  such  process 
as  comes  regularly  mto  his  hands.  MThere  he 
does  not  so  proceed,  it  must  be  presumed  that 
his  delay  is  tne  result  of  corresponding  instmc- 
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llona  firom  the  party  lodging  the  writ.  If  80 
BuUer  must  eitner  directly  or  indirectly  have 
intimated  to  the  sheriff  that  the  process  must 
not  actually  be  enforced;  and  the  mode  in 
which  his  affidavit  attempts  to  insinuate  rather 
than  assert  the  contrary;  confirms  the  presump- 
tion. 

Paiteson,  J. — In  an  action  lu^ainst  the  sheriff 
it  would  be  a  question  of  frauo^  sfiid  that  would 
be  for  the  jury. 

Cur,  adtf  tult, 

Putteson,  J. — T  am  of  opinion,  that  it  would 
be  difficult  for  me  to  prevent  the  case  from 
goinif  to  a  iury.  The  circumstances  are  stfth 
that  I  think  the  party,  if  he  thinks  fit,  has  a 
right  to  have  the  cause  tried.  The  question 
could  not  be  raised  as  to  whether  the  judgment 
first  obtained  was  fraudulent  or  not,  in  an  action 
against  the  sheriff.  For  that  purpose  an  issue 
must  be  directed.  But  the  question  as  to 
whether  the  sheriff  was  party  to  the  fraud,  may 
be  tried  in  an  action  against  him.  If  the  first 
writ  was  left  at  the  sheriff's  office,  as  a  protec- 
tion to  the  defendant's  goods,  in  case  of  a  sub- 
sequent one  coming  to  his  hands,  and  the  sheriff 
lent  himself  to  the  proceeding,  he  would  on  a 
return  of  nuiln  bona  to  they?./<r.,  issued  by  the 
plaintiff  in  this  case,  be  liable  to  an  action  for 
a  false  return.  The  Question  whether  the  first 
execution  was  fraudulent  vrith  his  knowled|^e, 
may  be  ndsed  in  an  action  against  the  sheriff. 
I  do  not  consider  that  fraud  on  his  part  is  suf* 
fiinently  shewn  to  authorise  me  in  interfering ; 
nor  do  I  say  that  the  Court  would  Interfere, 
even  if  a  clear  case  of  fraud  were  made  out. 
This  rule  must  therefore  be  discharged,  but 
without  costs. 

Rule  discharged,  without  costs. — Barber  v. 
Mitchell,  T.  T.  1834.    K.  B.  P.  C. 


COMFOUNDING    PENAL  ACTION. — PLEA  TO 

ACTION. 

Tkeproceedhfi  in  a  penal  action  cannot  be 
compounded  until  q/ier  pleading,  or  answer 
matte  in  Court, 

This  was  a  motion  to  compound  a  penal 
action,  which  had  been  instituted  by  the  Post 
Office.  The  affidavit  on  which  this  motion  was 
founded  did  not  state  that  the  defendant  had 
as  yet  pleaded. 

Pattfson,  J. — ^That  will  not  do,  as  the  statute 
of  the  18  Eliz.  c.  5,  §  3,  requires  that  the  com- 
pounding shall  not  be  "  but  after  answer  made 
in  Court."  The  affidavit  must  therefore  be 
amended  in  that  particular.  Nothing  will  be 
taken  therefore  by  this  motion. 

Rule  refused.— /?^df.  v.  Collier,  T.  T.  1834, 
K.  B.  P.  O. 


against .  the .  defendant,  for  non-payment  of 
costs  pursuant  to  the  master's  allocatur,  with- 
out personal  serrice.     This  application  was 
made  with  a  knowledge  of  the  practice  haring 
formerly  been  to  require  personal  service  of 
the  allocatur,  for  the  purpose  of  obtaining  an 
attachment ;  but  In  the  case  of  Green  v.  Pros^ 
ter,  2  Dowl.  Prac.  Rep.  99,  it  was  lately  deci- 
ded by  the  Court  of  Exchequer,  that  personal 
service  was  not  necessary  in  all  cases,  in  order 
to  obtain  an  attachment.  The  affidavit  on  which 
this  motion  was  founded  stated  that  the  depo- 
nent had  gone  to  the  house  of  the  defendant's 
father,  in  the  county  of  Somerset,  on  the  17th 
Mafch.     He  saw  Uie  defendant's  father,  who 
asked  him  what  he  wanted.    The  defendant 
said  he  wanted  to  see  bis  son,  and  the  father 
answered,  "  then  you  shall  not  have  him."  The 
deponent  then  went  to  the  side  of  the  house, 
and  there  saw  the  defendant  in  the  shop,  at 
work,  \rith  his  back  towards  deponent.    He 
then   went  into  the  shop,  when  the    father 
called  out,  "  Tom,   fly  !  "     The  defendant 
then  rushed  out  of  the  shop  into  the  kitchen. 
The  deponent  attempted  to  follow  him,  but 
was  prevented  by  a  female  shutting  the  door 
in  his  face.    The  father  then  said,  "1  have 
done  thee  a  second  time ;  the  bird  has  flown." 
It  was  contended,  that  the  circumstances  in 
this  case  were  clearly  stronger  than  those  in 
the  -  Exchequer ;  and  therefore,  if  the  Court 
would  grant  an  attachment  on  that  case  with- 
out personal  service,  there  ^vas  no  reason  why 
it  should  not  be  granted  in  the  present. 

Patteeon,  J,  on  the  authority  of  that  case, 
granted  a  rule.  I  am  afraid,  however,  it  is  a  very 
dangerous  precedent,  as  now  it  will  be  nex^es- 
sary  to  look  into  the  special  circumstances  of 
every  case,  until  at  last,  any  sort  of  service  will 
suffice.  The  rule  must  be  nisi,  and  the  service 
of  it  must  be  at  the  defendant's  residence. 

Rule  nisi  granted.  Allier  v.  Nnoton,  T.  T. 
1834.    K.  B.  P.  C. 


ANSWERS  TO  QUERIES. 


ATTACHMENT. — PERSONAL  SERVICE. — 
MASTER'S  ALLOCATOR. 

An  attachment /or  nrm  payment  of  costt  pur- 
suant to  the  master^s  allocatur^  may  under 
certain  circumstances  be  obtained  without 
personal  service  qfthe  allocatur. 

This  was  an  application  for  an  attachpaent 


Common  laiD. 

LIABILITY  OF  A  HDSBAND  AFTER  SEPARATION. 

P.  312. 

With  reference  to  the  third  paragraph  of 
your  correspondent  *'  M.,"  permit  me  to  men- 
tion Boss  V.  fFilloughbf,  10  Price,  2,  as  aa 
authority  of  the  whole  Court  of  Exchequer, 
that  an  assent  between  husband  and  wife  alone 
is  sufficient  for  the  Court  to  act  upon,  and  that 
no  indemnity  is  necessary  in  respect,  of  her 
debts;  and  to  Logan  v.  Birkelt,  at  the  Rollsa 
H.  T.  1833,  to  shew  that  such  an  indemnity  ia 
not  the  only  ground  upon  which  the  Court  will 
act;  the  husband's  assent  to  permit  her  to 
enjoy  any  property  she  might  become  entitled 
to  during  the  coverture,  being  in  that  case 
held  to  be  a  sufficient  consideration  on  his 
part.  A.  L. 
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Answers  to  Queries, — 


.-^Editor's  Letter  Bm. 


DT8CHAR0B  PRO  TANTO.      P.  320. 

The  gOQeral  principle  l8»  that  the  contract  of 
an  infant,  however  lair  and  conducive  to  Ids 
interests  it  may  in  reality  be,  is  not  bindinn^  on 
him,  unless  the  supply  of  neceaaries  to  lum,  be 
the  object  of  the  af^eement  i  or  unless,  after 
he  has  attained  the  afj^e  of  twenty-one  years,  he 
confirm  his  voidable  contracts.  See  Uhitty  on 
Law  of  Contracts  not  under  Seal,  p.  114,  and 
the  cases  there  cited.  From  the  first  sentence 
of  this  query  it  must  be  concluded  the  credit 
was  given  to  the  father;  he  dies  insolvent; 
the  executor  pavs  to  the  exteitt  of  his  testa- 
tor's assets,  and  notwithstanding  the  receipt 
ffiven  by  j4,  pro  ianto,  the  plea  oiplene  admin- 
tstravU  would  have  been  an  answer  to  any  ac- 
tion commenced  by  A,  against  the  executor  to 
recover  the  balance.  A.  might  then  have 
signed  judgment  of  assets-  in  futuro.  It  is 
clear,  therefore,  the  credit  being  given  to  the 
father,  A^  has  no  cause  of  action  against  the 
husband  of  the  minor.  Supposing  an  action 
commenced.  A,  must  call  upon  the  defendant 
to  admit  the  copy  receipt,  it  he  wishes  to  give 
it  in  evidence,  (but  notice  must  be  first  served 
to  produce  the  original,  the  nonproduction  of 
which  will  make  the  copv  evidence,)  but  the 
production  of  the  original  oy  the  defendant  ap- 
pears to  me  his  defence,  and  if  its  admission  be 
refused,  the  costs  would  be  ordered  to  be  paid 
by  the  defendant,  whatever  the  result  of  the 
cause  might  be,  subject  to  the  conditions  men- 
tioned in  the  22d  Kule  Reg.  Gen.  Hil.  Term, 
4  W.  4.  E. 


nOUNDARIBS.     P.  384. 

It  is  A,*^  own  fault  that  he  built  lus  house 
so  near  J9.'s  land,  and  he  cannot  therefore  by 
that  act  hinder  B,  from  making  the  best  use  of 
his  (i9.'s)  land;  nor  recover  damages  in  con- 
sequence of  its  falling  in.  See  the  case  of 
WyaU  V.  Harrison,  3  B.  &  A.  871. 

W.W. 


QUERIES. 


€nv[axmM  fLafo. 

RETURN  OP  WRIT. 

When  is  a  plaintiff  entitled  to  rule  the  sheriff 
to  return  mesne  process  ?— immediately,  or 
after  four  days?  J. 

ASSIGNMENT  OP  BAIL-ROND. 

Can  a  plaintiff  take  assignment  of  bail-bond 
pending  rule  to  return  writ  ?  J. 


RETURN  OP  EXECUTION. 

A.  obtuns  judgment  by  default  agunst  B,  On 
the  30M  June  diji.fa.  was  delivered  to  an  of- 
ficer, who  levies  and  keeps  possession  until  de- 
fendant becomes  bankrupt,  between  the  11th 
and  Kith  July,  when  he  withdraws.  On  the  1 1  th 
a  declaration  of  insolvency  was  filed.    On  the 


15th  plaindffruies  to  return  writ.  Relorn*  iNiJ%r 
bona.  Ought  the  officer  to  have  proceeded  to 
sale  without  being  ruled  F  Is  he  not  guilty  of 
negligence}  Has  the  plaintiff  any,  and  wbal 
remedv  ?  References  to  nisi  prius,  as  well  as 
other  decisions,  are  solicited.  J. 

RENT. — POSSESSION. 

A.  took  lodgings  in  No.  I,  of  B,,  and  pa^s 
for  them  by  the  quarter.  B.  mshed  to  repair 
his  house  No.  1,  and  A,,  for  B.'s  conventeace, 
removed  to  B/s  house  No.  2,  where  the  pre- 
mises are  much  smaller  than  those  in  the  house 
No.  1.  B.  has  repaired  No.  1,  and  is  living  in 
it  himself,  but  refuses  to  let  A.  re-enter  his 
former  lodgings,  unless  he  pays  an  increased 
rent.  How  can  A.  possess  his  former  lodgings 
without  paying  the  increased  rent  ?  And  if  A. 
enters  the  premises  vi  et  armis,  cannot  B.  <gect 
him  ?  A.  entered  in  March,  and  it  is  supposed 
cannot  go  out  before  next  March;  but  should 
A.  give  a  quarter,  or  half  a  year's  notice  of  quit- 
tin?  ?  and  is  he  compelled  to  stay  in  No.  2, 
and  pay  his  former  rent?  P.  Q. 

THE  EDITOR'S  LETTER  BOX. 


The  Second  Part  of  the  Commentaries  is 
now  published,  containing — 1.  The  Act  to 
abolish  Handng  in  Chains. — 2.  The  Act  for 
the  better  Administration  of  Justice  in  Bo- 
roughs.— 3.  The  Central  Criminal  Court  Act. 
— 4.  The  Act  for  abolishing  Capital  Punish- 
ment on  Returning  from  Transportation. — 
5.  The  Act  allowing  Costs  of  Quare  impedit. 
-—6.  The  Spring  Assizes  and  Quarter  Ses- 
sions Act. — ^The  Act  for  Improving  the  Lm- 
caster  Common  Pleas  Court.    Price  2«. 

The  Third  Part  will  be  published  at  the  end 
of  this  month,  and  contain — 1.  Conrts  of  Eqm- 
ty  Process.  2.  Stay  of  Tithe  Suits.  3.£sdieat& 
Forfeiture.  4.  Apportionment  of  Rents.  6.  Se- 
curities in  Ireland.  6.  CommonFields  Exdunge. 
7.  Stamp  Duties.  8  &  9.  Tunipike  Amendmoit 
and  Continuance  Acts.  10.  Friendly  Sodeties. 
11.  Trading  Associations.  Our  readers  will 
thus  be  in  possession  of  all  the  Statutes  effect- 
ing alterations  in  the  Law  during  the  present 
year,  in  a  collective  and  convenient  form, 
adapted  for  practical  use. 

An  analysis  of  all  these  Acts,  effecting 
Alterations  in  the  Law,  will  be  given  in  our 
weekly  numbers,  in  accordance  with  our  ge- 
neral plan,  and  to  accommodate  those  who  do 
not  require  the  statutes  at  large. 

The  Letters  of  D.  F. ;  Veto ;  W.  H. ;  and 
T.  A.,  shsll  be  considered. 

The  Queries  and  Answers  of  J.  B.  V. ;  S. 
H.  B. ;  W.  B— n ;  An  eatly  Subscriber ;  E. 
H. ;  and  R — n,  have  l>een  received. 

Some  of  the  Queries  that  we  admit  are  not 
answered ;  but  we  are  inclined  to  agree  with  a 
correspondent,  that  even  these  are  not  altoge- 
ther useless :  they  serve  either  as  l^al  exer- 
cises,  or  to  refresh  the  memory  of  those  who 
are  treading  the  yet  unfamiliar  paths  of  the 
law. 


^t  UtQal  0h^tt\}$v^ 
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THE  LORD  CHANCELLOR  AND 
THE  BAR. 


On  file  SOtli  of  Sq>tember  last,  the  Lord 
Chancellor,  at  the  Sheriffs'  Inauguration 
Dinner^  spoke  as  follows : 

"  As  the  head  of  the  profession  of  the  law  it 
became  him  to  be  the  proposer  of  that  toast, 
and  he  the  more  readily  agreed  to  undertake 
that  task,  from  a  persuasion  that  no  man  felt 
more  profoundly  tnan  he  did  the  importance 
to  the  country  at  large  of  the  independence, 
the  incorruptibility,  and  the  fearlessness  of  the 
members  of  the  legal  profession,  but  most 
especially  of  the  gentlemen  of  the  bar.  Placed 
as  he  was,  he  possessed  the  best  possible  op- 
portunities of  ludging  of  the  character  of  tne 
equity  bar,  and  unless  that  of  the  common  law 
bar  had  altogeUier  dianged  within  the  last  four 
years,  he  might  venture  to  aflSrm  that  his 
Noble  and  Learned  Friend,  the  Chief  Justice, 
would  pronounce  a  similar  opinion.  He  looked 
upon  ii  as  an  inrttlmable  blemng  that  the  bar 
o/ England  should  possess  so  much  integrity,  so 
much  learning,  such  skill  in  advocacy,  ana  far 
above  all,  such  fearless  independence.  It  teas 
now  as  diitinruished  as  at  any  former  period, — 
all  periods  might  furnish  instances  ot  skill  and 
learning,  but  none  could  surpass  the  present  in 
devotion  to  the  interest  of  a  client.  For  these 
reasons  it  afforded  him  great  pleasure  to  pro- 
pose to  the  company  the  healtn  of  his  Honor- 
able and  Learned  Friend,  Sir  Edward  Sugden, 
and  the  bar  of  England.  fFere  he  not  then  in 
the  presence  of  that  gentleman  he  should  attempt 
to  do  justice  to  his  merits ;  but  to  this  extent  he 
might  without  offence  go — namely,  the  length 
oT  saying,  that  parties  were  indeed  lucku  who 
had  the  benefit  of  his  assistance,  while  those  to 
whom  he  was  opposed  must  be  considered  as  not 
so  fortunate.  He  gave  his  health  in  conjunc- 
tion with  that  of  the  bar,  as  the  leader  in  the 
present  company,  and  he  did  so  with  nrach 
pleasure.    ^  more  honest,  able,  and  fearless 
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body  of  men  did  not  exist,  and  the  qualities  fur 
which  they  were  distinguished  were  of  the 
highest  importance  to  the  rights  and  liberties  q^ 
the  people  of  England.*' 

Tliese  are  now  the  sentiments  expressed 
by  the  Noble  and  Learned  Lord.  Unfortu- 
nately this  acknowledgment  of  the  merits 
of  the  bar  is  somewhat  tardy.  It  is  merely 
our  present  purpose,  however,  to  record 
them,  although  we  cannot  help  quoting  a 
part  of  one  of  the  many  speeches  which  the 
Lord  Chancellor  has  made  since  his  eleva- 
tion to  the  woolsack,  of  a  contrary  nature. 

In  June,  1833,  in  the  committee  on  the 
Local  Courts  Bill,  the  Lord  Chancellor  en- 
deayoured  in  a  whole  hour's  sarcastic  decla- 
mation, to  lower  the  bar  in  the  eyes  of  the 
public.  In  the  body  of  evidence  taken  on 
that  occasion — 

''Every  witness,  the  pettiest  tradesman  of 
them  all,  however  ignorant  he  might  be  of  the 
law,  however  prejuoiced,  and  however  ill  quali- 
fied to  give  counsel  as  to  the  proper  tribunal  to 
be  established;  every  one  of  them  was  ten 
thousand  times  a  better  witness  to  the  fact — to 
prove  which  he  had  alone  resorted  to  their  evi- 
dence— than  his  Noble  and  Learned  Friend,  or 
that  galaxy  of  talent  and  honesty  to  which  the 
Noble  and  Learned  Lord  had  referred,  namely, 
that  disinterested  body  of  men,  the  lawyers  in 
Westminster  HaU,  the  barristers  both  town  and 
provincial,  high  and  low.**  •  •  •  « This 
was  the  body  to  which  his  Noble  and  Learned 
Friend  referred,  and  which  was  notorious  for 
nothing  so  much  as  talent,  skill,  dexterity,  pro- 
fessional acuteness,  nimbleness  in  getting  out  of 
diffiatky  themselves  and  getting  others  into  it 
if  they  could,  (laughter.)  It  was  not,  however, 
for  tliese  qualities,  which  the  conmunity  at  large 
allowed  them  one  and  all  to  possess  in  an  almost 
unlimited  degree,  that  his  Noble  and  Learned 
Friend  had  eulogized  them.  The  theme  of  the 
Noble  and  Learned  Lord's  panegyric  was  thdr 
purity,  their  disinterestedness,  their  self-denial, 
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their  entire  abrogation  of  all  feeling  of  self, 
(hear  and  laughter.)     See  further,  6  L.  0. 131. 

Now  we  confess  we  can  hardly  reconcile 
these  various  opinions  as  to  the  bar ;  and 
the  rather,  because  we  cannot  possibly  for- 
get the  different  tone  employed  by  his  Lord- 
ship towards  the  learned  person  who  was 
by  name  alluded  to  in  the  toast ;  and  un- 
pleasant as  it  is,  we  must  quote  a  portion  of 
another  speech  of  the  Chancellor. 

"  I  cannot  suppose  that  the  honorable  and 
learned  gentleman  (Sir  Edward  Sugden)  was 
influenced  by  any  thing  but  an  earnest  and 
creditable  desire  of  obtuning  information — a 
desire  which,  when  existing  in  a  high  degree, 
philosophers  have  always  eulogised  as  the  dis- 
tinguishing attribute  of  humnn  nature.  Yes, 
as  we  ha?e  all  read,  that  it  is  the  heaven-bom 
thirst  of  information  that  most  distinguishes 
man /rom  the  lower  animal,  from  the  crawling 
reptile,  front  the  wasp  that  stings,  and  from 
the  wasp  that  fain  would,  but  cannot  sting;  that 
distinguishes  man,  not  on^y  ftom  the  insect  that 
crawls  and  slings,  and  which,  though  it  stings, 
is  siill  onltf  an  insect,  but  from  that  more  power- 
ful,  because  offensive  creature,  the  bug,  which, 
powerful  and  ojfensive  as  it  is,  is  still  but  ver- 
min," 

We  are  perfectly  willing  to  leave  our 
readers  to  dniw  their  own  conclusion  as  to 
these  different  and  various  opinions  of  the 
same  persons  and  things.  The  plain  and 
natural  one  appears  to  us  to  be,  that  but 
little  dependence  is  to  be  placed  on  any 
thing  which  falls  from  the  mouth  of  the 
Noble  and  Learned  Lord ;  that  either  he  is 
influenced  only  by  the  feeling  of  the  mo- 
ment, or  that  he  makes  use  of  words  to  dis- 
guise his  thoughts  to  serve  the  present  pur- 
pose. We  trust  in  charity  that  our  readers 
may  come  to  a  different  conclusion. 
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THE  CENTRAL  CRIMINAL  COURT  ACT. 

4  &  5  W.  4,  c.  36. 

The  Central  Criminal  Court  Act  is  the 
most  important  measure  of  the  last  Session 
of  Parliament  connected  with  Law  Reform. 
The  Poor  Law  Act  may  be  said  to  concern 
the  general  polity  of  the  kingdom,  rather 
than  the  law ;  but  this  act,  which  calls  a 
new  Court  into  existence,  relates  peculiarly 
to  the  reformation  of  the  real  evils  of  the 
present  administration  of  justice  throughout 
the  kingdom.     It  is  one  of  those  practical 


reforms  which  we  have  always  advocated : 
it  applies  a  plain  remedy  to  an  admitted 
defect ;  and  although  it  must  to  some  ex- 
tent injure  a  certain  number  of  practitioners 
of  both  classes  of  the  profession,  yet  it  is 
their  duty  to  submit  patiently  to  the  change. 
We  shall  now  lay  before  our  readers  the 
substance  of  the  act.  Its  object  is  to  esta- 
blish one  Court  for  the  trial  of  criminal 
offences  committed  in  the  metropolis  and 
the  adjacent  parts ;  and  for  this  purpose  it 
is  enacted, — 

That  the  Lord  Mayor  of  the  city  of  London^ 
the  Lurd  Chancellor,  and  all  the  Judges  of  the 
King's  Bench,  Common  Pleas,  and  Exchequer, 
the  Chief  Judge  and  the  two^  other  Judges  in 
Bankruptcy,  the  Judge  of  the  Admiralty,  the 
Dean  of  the  Arches,  the  Aldermen  of  the  city 
of  London,  the  Recorder,  the  Common  Ser- 
jeant, the  Judges  of  the  Sheriffs'  Court  of  the 
city  of  London,  for  the  time  being,  and  any  per- 
son or  persons  who  hath  or  shall  have  been  Lord 
Chancellor,  or  a  Judge  of  any  of  the  superior 
Courts  of  Westminster,  shall  be  the  Judges  of 
a  Court  to  be  called  the  "  Central  Criminal 
Court,"  to  which  the  King  may  direct  his  ge- 
neral commission ;  and  which  Court  shall  have 
jurisdiction  to  hear,  try,  and  determine  all  of- 
fences committed    as   herein-after   specified. 

(8.  1.) 

It  shall  be  lawful  for  the  Kins^  to  issue  com- 
missions of  oyer  and  terminer  to  inquire  of,  hear, 
and  determine  all  treasons,  murders,  felonies, 
and  misdemeanors  committed  within  the  city  of 
London  and  county  of  Middlesex,  and  those 
parts  of  the  counties  of  Essex,  Kent,  and  Sur- 
rey, within  the  parishes  of  Barking,  East  Ham, 
West  Ham,  Little  Ilford,  Low  Layton,  Wal- 
thamstow,  Wanstead  St.  Mary,  Woodford, 
and  Chingford,  In  the  county  of  Essex; 
Charlton,  Lee,  Lewisham,  Greenwich,  Wool- 
wich, Eltham,  Plumstead,  St.  Nicholas  Dept- 
ford,  that  part  of  St.  Paul  Deptford  which  b 
within  the  said  county  of  Kent,  the  liberty  of 
Kidbrook,  and  the  hamlet  of  IVlottingham,  in 
tlie  county  of  Kent;  and  the  borough  of 
Southwark,  the  parishes  of  Battersea,  Ber- 
mondsev,  Camberwell,  Christchurcfi,ClaphAm, 
Lambeth,  St.  Mary  Newington,  Rotherhithe, 
Streatham,  Barnes,  Putney,  that  part  of  St« 
Paul  Deptford  which  is  within  the  said  county 
of  Surrey,  Tooting  Graveney,  Wandsworth, 
Merton,  Mortlake,  Kew,  Richmond,  Wimble- 
don, the  Clink  Liberty,  and  the  district  of 
Lambeth  Palace,  in  the  county  of  Surrey ;  and 
also  commissions  to  deliver  Newgate  of  the 
prisoners  therein  charged  mth  anj  of  the  of- 
fences aforesaid,  committed  withm  the  limits 
aforesaid,  (s.  2.) 

—      -  -  .1  ■  ■     I,  L— 1 , ^_M_-— ■ 

^  This  reference  to  the  two  Judges  of  the 
Court  of  Bankruptcy  is  the  first  statutory  re- 
cognition of  the  diminution  of  the  Puisne 
Judges  of  that  Court  from  three  to  two,  three 
being  the  number  permitted  to  be  appointed 
by  the  Bankruptcy  Court  Act,  I  &  2  W.  4, 
c.  66.  (s.  1.) 
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The  district  situated  within  the  limits  of  the 
jurisdiction  of  the  Court,  shall  be  taken  to  be 
in  all  cases  tried  before  the  said  judges,  one 
county  for  all  puq)oses  of  venue,  local  de- 
scription, trial,  judgment,  and  execution  ; 
and  in  all  indictments  and  presentments  pre- 
ferred before  the  said  judges  the  venue  laid  in 
the  margin  shall  be  as  follows,  "  Centred  Crimi- 
nal Court  to  wit."  (s.  3.) 

The  sheriffs  of  the  city  of  London,  and  of  the 
counties  of  Middlesex,  Essex,  Kent,  and  Sur- 
rey, respectively,  shall  execute  all  precepts  and 
process  which  the  said  judges  shall  award,  and 
shall  summon  from  the  city  of  London  and 
county  of  Middlesex,  and  from  the  parts  of  the 
counties  of  Essex,  Kent,  and  Surrey  within 
the  limits  of  this  act,  a  competent  number  of 
jurymen ;  and  any  person  having  served  upon 
any  grand  jury  or  petty  jury  summoned  and 
returned  from  the  counties  of  Essex,  Kent, 
and  Surrey,  under  the  authority  of  this  act, 
shall  henceforth  be  exempt  for  and  during 
twelve  calendar  months  next  after  such  ser- 
vice from  serving  upon  any  jury  in  eny  court 
(except  the  sessions  of  the  peace)  to  be  holden 
for  the  county  in  which  sucn  juror  shall  reside. 
(8.4.) 

The  King  may  order  in  what  ^aol,  house  of 
correction,  or  other  prison,  being  withhi  the 
limits  of  this  act,  any  person  charged  with  or 
convicted  of  offences  committed  within  the 
limits  of  this  act  shall  be  imprisoned  or  kept 
in  custody;  and  when  such  orders  shall  be 
given  the  said  judges  of  oyer  and  terminer 
and  gaol  delivery,  and  all  justices  of  the  peace, 
coroners,  and  other  magistrates  acting  within 
the  limits  of  this  act,  shall  commit  all  persons 
charged  or  convicted  before  them  to  such 
gaol,  house  of  correction,  or  other  prison  as  in 
such  orders  or  directions  shall  be  expressed 
and  commanded,  provided  that  the  city,  county, 
or  place  in  which  the  ofifence  of  such  person 
was  committed  shall  be  charged  with  the  ex- 
pence  of  supporting  such  prisoner  during  his 
imprisonment  in  such  gaol,  house  of  correc- 
tion, or  other  prison,  at  a  rate  to  be  fixed  by 
order  in  council,  (s.  5.) 

The  Penitentiary  at  Milbank  Is  to  be  one  of 
the  prisons  under  this  act ;  (s.  6.)  and  persons 
sentenced  to  imprisonment  beyond  the  limits 
of  this  act  may  be  removed  to  the  Penitentiary 
at  Milbank ;  (s.  7>)  and  the  regulations  in  all 
penitentiary  acts  shall  apply  to  prisoners  con- 
fined there  by  the  authority  of  this  act.  (s.  8.) 

The  said  judges  may  commit  any  person  or 
persons  who  shall  be  brought  before  them 
charged  with  any  offence  cognizable  by  such 
judges  who  shall  be  convicted  before  them,  to 
such  gaol,  house  of  correction,  or  other  prison 
as  may  be  specified  in  any  order  of  couucil  to 
be  made  by  virtue  of  this  act,  or  if  no  such 
order  shall  have  been  made^  then  to  the  com- 
mon gaol,  house  of  correction,  or  other  prison 
of  the  city,  county,  or  place  to  whicn  such 
offender  might  have  been  committed  if  this  act 
had  not  passed,  or  to  Newgate ;  and  in  case 
of  such  commitment  to  Newgate,  execution 
of  such  judgments  may  be  done  upon  such 
person  or  persons  by  the  sheriffs  oi  the  city 


of  London  in  the  same  way  and  as  fully  to  all 
intents  and  purposes  as  if  the  offence  of  which 
such  person  or  persons  was  or  were  convicted 
had  been  committed  in  the  city  of  London, 
(s.  9.) 

The  justices  and  coroners  in  Essex  and  Kent 
may  commit  offenders  to  Newgate,  and  justices 
ana  coroners  in  Surrey  may  commit  offenders 
to  Horsemonger  Lane,  and  certify  examina- 
tions to  the  Court,  (s.  10.) 

The  justices  and  coroners  are  to  specify  that 
persons  arecommitted under  this  act,  and  to  take 
examinations,  &c.  as  required  under  7  O.  4,  c. 
f)4.  Prisoners  may  be  removed  from  county 
gaol  of  Surrey  to  Newgate,  (s.  11.) 

Any  two  of  the  judges  may  order  the  ex- 
penses of  prosecutors  and  witnesses,  in  all 
cases  where  prosecutors  and  witnesses  may  be 
by  law  entitled  thereto,  to  be  paid  by  the  trea- 
surer of  the  county  in  which  the  offence  of 
any  person  prosecuted  would  have  been  tried 
but  for  this  act;  and  every  such  treasurer 
or  some  known  agent  shall  attend  the  said 
judges  during  the  sitting  of  the  Court,  to  pay 
all  such  orders,  (s.  12.) 

No  bill  of  indictment  for  any  misdemeanor 
(other  than  perjury  or  subornation  of  perjury) 
which  can  or  may  be  presented  to  the  grand 
jury  at  any  sessions  of  the  peace  for  the  said 
city  of  Westminster  and  borough  of  South- 
wark,  and  counties  of  Middlesex,  Essex,  Kent, 
and  Surrey  respectively,  in  which  such  mis- 
demeanor was  committed  shall  be  presented  to 
the  grand  jury  to  be  summoned  under  the  au- 
thority of  this  act,unle8s  the  prosecutor  or  other 
person  presenting  such  indictment  shall  have 
been  bound  by  recognizance  to  prosecute  or 
give  evidence  at  the  sessions  to  be  held  under 
the  authority  of  thi:i  act  against  the  person  or 
persons  accused  of  such  misdemeanor,  or  un- 
less such  person  or  persons  accused  shall  have 
been  detained  in  custody,  or  shall  be  bound 
by  recognizance  to  appear  at  the  said  sessions 
(s.  13.) 

The  court  of  the  lord  mayor  and  aldermen 
of  London  may  contract  with  the  justices  of 
Essex,  Kent,  and  Surrey,  for  the  support  of 
their  prisoners  in  Newgate ;  and  if  they  can- 
not agree  the  judges  are  to  settle  the  amount. 
(s.  14.) 

The  judges  under  the  authority  of  this  act, 
or  any  two  or  more  of  them,  shall  hold  a 
session  for  the  said  city  of  London  and  county 
of  Middlesex,  and  the  parts  of  the  counties 
of  Essex,  Kent,  and  Surrey  herein-bcfore 
mentioned,  in  the  said  city  of  London  or 
suburbs  thereof,  at  least  twelve  times  in  each 
and  every  year  (and  oftcner  if  need  be),  such 
times  to  be  fixed  by  general  orders  of  the  said 
Court,  which  any  eight  or  more  of  the  judges 
of  the  Courts  of  Westminster  are  empowered 
to  make  from  time  to  time.  (s.  15.) 

The  Court  of  King's  Bench,  or  any  commis- 
sioner of  oyer  and  terminer  and  gaol  delivery 
under  this  act,  being  a  judge  of  any  of  the 
superior  Courts  at  Westminster,  or  the  chief 
judge  or  aiiy  other  judge  of  the  Court  of 
Bankruptcy,  or  the  rectirder  for  the  said  city 
of  London  for  the  time  being,  may  issue    n/ 
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writ  or  writs  of  certiorari,  or  otlier  process, 
directed  to  the  justices  of  the  peace  for  London 
and  Westminster,  the  liberty  of  the  Tower  of 
London,  the  borough  of  Southwark,  and  the 
counties  of  Middlesex,  Essex,  Kent,  and  Sur- 
rey, or  either  of  them,  commanding  the  said 
justices  of  the  peace  to  certify  and  return  into 
the  said  court  of  oyer  and  terminer  and  ^aol 
delivery  indictments  or  presentments  found  or 
taken  before  the  said  justices  of  the  peace,  or 
any  of  them,  of  any  offences  cognizable  by 
virtue  of  this  act,  and  by  writ  or  writs  of 
habeas  corpus,  may  cause  any  persons  who 
may  be  in  the  custody  of  any  gaol  or  prison 
charged  with  any  offences  cognizable  under 
this  act  to  be  removed  into  Newgate,  (s.  16.) 

By  s.  17  the  Court  of  Quarter  Sessions  is 
restrained  from  trying  any  person  or  persons 
charged  with  any  capital  offence,  or  with  any 
of  the  following  offences  committed  or  alleged 
to  be  committed  within  the  limits  of  this  act ; 
that  is  to  say,  housebreaking,  stealing  above 
the  value  of  five  pounds  in  a  dwelling  house, 
horse- stealing,  sheep-stealing,  cattle-stealing, 
maliciously  wounding  cattle,  bigamy,  forgery, 
perjurv,  conspiracy,  assault  with  intent  to 
commit  any  felony,  administering  or  attempt- 
ing to  admmister  poison  with  intent  to  kill  or 
to  do  some  grievous  bodily  harm,  administer- 
ing drugs  or  other  things  or  doing  any  thing 
with  intent  to  cause  or  procure  abortion,  man- 
slaughter, destroving  or  damaging  ships  or 
vessels,  the  breaking  of  shops,  warehouses, 
countinfi^-houses,  and  buildings  within  the  cur- 
tilage of  dwelling  houses,  killing  sheep  with 
intent  to  steal  the  carcases,  the  uttering  of  all 
forged  instruments,  and  the  various  offences 
enumerated  in  the  act  passed  in  the  first  year 
of  the  reign  of  his  present  Majestv,  iutitaled 
"  An  Act  for  reducmg  into  One  Act  all  such 
Forgeries  as  shall  henceforth  be  nunished  with 
Death ;  and  for  otherwise  amending  the  Laws 
relative  to  Forgery,'^  forging  the  assay  marks 
on  gold  or  silver  plate,  and  all  the  offences  re- 
lating to  coin  enumerated  in  the  act  passed  in 
the  second  year  of  the  reign  of  his  present 
Maiesty,  intituled  **  An  Act  for  consolidating 
and  amending  the  Laws  agsdnst  Offences  relat- 
ing to  the  Coin,"  the  abduction  of  women, 
bankrupts  not  surrendering  under  their  com- 
mission or  concealing  their  effects,  breaking 
down  bridges  and  banks  of  rivers,  taking  re- 
wards for  helping  to  stolen  goods,  personating 
any  officer,  seaman,  or  other  person  in  order 
to  receive  any  wages,  pay,  allowance,  or  prize 
money  due  or  supposed  to  be  due,  or  any  out- 
pensioner  of  Greenwich  Hospital  in  order  to 
•receive  anv  out-pension  allowance  due  or  sup- 
posed to  be  due,  sending  threatening  letters 
and  using  threats  to  extort  money,  larceny  on 
navigable  rivers  and  canals,  and  stealing  and 
destroying  goods  in  progress  of  manufacture, 
and  larcenies  after  a  previous  conviction,  em- 
bezzlement, larceny  oy  clerks  and  servants, 
and  receivers  of  stolen  goods,  whether  such 
person  or  persons  shall  be  charged  as  principal 
offenders  or  as  accessories  bemre  or  after  the 
fact. 

Recognizances  for  prosecuting,  giving  evi- 


dence, &c.  before  sessions  of  the  peace,  are 
to  be  obligatory  on  persons  enteriujg  into  the 
same  to  prosecute,  give  evidence,  &c.  before 
justices  of  oyer  and  terminer  and  gaol  deli- 
very, and  notice  is  to  be  given  to  parties  to 
enter  into  recognizances,  of  change  of  Court. 
Cs.  18.) 

Justices  of  peace  may  deliver  over  indict- 
ments found  at  sessions  to  the  justices  of  oyer 
and  terminer  and  gaol  delivery,  (s.  19.) 

The  judges  are  to  settle  officers'  fees,  or  a 
salary,  and  direct  how  the  same  shall  be  paid. 
(s.  20.) 

The  sessions  of  the  peace  are  not  to  be  af- 
fected by  the  sessions  bolden  in  pursuance  of 
this  act.  (s.  21.) 

By  8.  22  the  new  Court  is  authorized  to  try 
offences  committed  on  the  high  seas  and  odier 
places  within  the  jurisdiction  of  the  Admiralty 
of  England. 

By  s.  23,  the  rights  and  privileges  of  London 
are  saved. 

The  act  is  to  commence  and  take  effect  on 
the  31st  of  the  present  month  of  October  (s. 
24),  when  the  new  Court  will  be  opened  bj 
the  Lord  Chancellor  and  other  Judges,  wltn 
the  proper  ceremonies. 
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ambassador's  sbrvant. 

By  the  stat.  7  Ann.  c.  12,  §  3,  the  domestic 
servants  of  an  ambassador  are  pririleged  from 
arrest,  all  writs  and  processes  for  such  pur- 
pose being  thereby  declared  ouU  and  void.  It 
has  been  decided  on  this  section,  that  every 
servant  bondjide  employed  as  the  domestic  of 
an  ambassador  is  privileged,  whether  he  beard 
and  lodge  in  the  same  house,  or  be  an  English' 
man  or  foreigner,  or  has  been  in  trade  seven 
years  prior  to  the  arrest;  Beam  v.  Higrgw, 
2  Stra.  797 ;  Triguet  v.  Bath,  3  Burr.  1478 ; 
S.  C.  1  Bl.  Rep.  471 ;  but  the  nominal  servant 
of  an  ambassador  is  not  privileged.  Crass  t. 
Taltfott,  8  Mod.  288.  The  following  case  has 
recently  been  decided  on  the  point : 

A  rule  had  been  obtuned  on  bdialf  of  the 
defendant  calling  on  the  plaintiff  and  the 
sheriff  to  shew  cause  why  the  capias  ad  «i/is- 
fnciendum  under  which  the  defendant  had 
been  arrested  should  not  be  set  aside,  and  the 
money  deposited  by  the  defendant  in  the  hands 
of  the  sheriff  returned,  the  defendant  being- 
privileged,  as  a  servant  of  the  Bavarian  ambas- 
sador, bein^  first  singer  at  the  Bavuian  chapal^ 
and  receiving  30/.  a  year  for  his  services,  by 
quarterly  payments.  It  was  contended  by 
Folhtt,  for  the  plaintiff,  that  the  defendant  had 
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Hot,  in  point  of  foroi,  brought  himself  within 
the  statute  of  Anne — ^thai  he  did  not  say  he  was 
a  domestic  servant,  but  only  a  servant.  It  was 
observed;  that  since  Queen  Anne's  time  many 
applications  bad  been  made  to  the  Court,  none 
of  which  had  been  successful,  and  that  in  every 
case  the  service  appeared  to  have  been  colour- 
able, to  avoid  the  payment  of  debts.  The  stat. 
7  Aune,  c.  12,  mentions  "  domestic  servant,'* 
and  it  is  declaratory  of  what  the  common  law 
was.  The  defendant  has  no  real  duties  to 
perform  except  singing,  and  that  is  in  the  way 
of  his  profession ;  for  it  is  sworn  that  he  is  a 
nn^er  by  profession,  that  he  gives  lessons,  that 
he  is  a  vender  of  music,  and  makes  some 
thousands  a  year  by  his  business ;  and  he  ad- 
mits, in  his  own  affidavit,  that  he  was  arrested 
as  he  was  going  to  the  Opera  House  to  super- 
intend hu  benefit  there.  The  ambassador 
lives  a  mile  from  the  chapel;  and  money  is 
taken  at  the  doors  of  the  cnapel,  which  forms 
a  fund,  out  of  which  the  defendant  is  paid. 
He  cited  Lockwood  v.  Dr,  Cop$garne,  3  Burr. 
1676,  where  a  domestic  physician  to  a  public 
foreign  minister  was  denied  his  privilege,  it 
appearing  that  he  was  endeavouring  to  use  it 
as  a  screen  to  protect  him  from  bis  creditors. 
Novello  V.  Toog-ovd,  2  D.  &  R.  833,  is  also  in 
point  against  the  defendant.  The  application 
also  comes  too  late ;  for  the  arrest  was  in  June, 
and  the  money  has  since  been  paid  over  to  the 
plaintiff.  The  money  was  pua  by  the  defend- 
ant immediately  on  the  arrest,  without  any 
protest;  and  upon  the  application  of  the 
sheriff's  officer  to  know  if  the  defendant 
meant  to  apply  to  the  Court,  he  said  he  did 
not ;  and  then  the  officer  naid  over  the  money. 
There  are  no  affidavits  from  the  ambassador, 
for  he  has  been  applied  to  and  refuses  to  inter- 
fere. 

F.  Pollock  and  Peiersdorff,  in  support  of  the 
nde. — With  respect  to  the  lateness  of  the  ap- 
plication, the  money  was  not  paid  over  till  the 
4th  of  November,  and  the  application  was 
made  on  die  5th.  The  sheriff  had  notice  of 
tiie  defendant's  privilege  before  he  M^as  arrest- 
ed, and  the  name  was  in  the  list  of  privileged 
persons  in  the  sheriff's  office.  When  the  de- 
fendant was  arrested  he  protested  against  it ; 
on  the  27th  of  September,  a  notice  was  given 
to  the  sheriff  that  the  Court  would  be  applied 
to.  Where  proceedings  are  void,  no  lapse  of 
time  can  validate  them.  The  defendant  is 
dearly  privileged ;  the  affidavits  state  distinctly 
that  he  is  in  the  service  of  the  ambassador :  he 
has  been  attending  constantly  for  fourteen 
vears,  except  on  two  occasions  when  he  was 
dl ;  and  the  ambassador  has  no  other  chapel, 
and  it  is  used  as  his  domestic  chapel,  ft  is 
not  necessary  that  he  should  be  a  domestic 
servant ;  ambassadors  and  their  servants  were 
privileged  at  common  law  independently  of  the 
statute.  The  name  has  been  returned  to  the 
sheriff's  office ;  which  it  could  not  have  been, 
unless  it  had  been  considered  that  he  was  en- 
titled to  his  privilege;  and  he  swears  he  is 
liable  to  be  constan^  called  on. 

Lord  Lyndhurst,  C.  B. — The  service  appears 
to  me  to  be  merely  colourable.    It  is  sworn 


that  the  defendant  is  a  singer  and  composer, 
and  makes  a  large  sum  annually  bj  business. 
I  am  not  satisfied  that  the  chapel  is  the  pro- 
perty of  the  Bavarian  minister :  it  is  not  called 
the  domestic  chapel  of  the  ambassador ;  and 
the  money  collected  at  the  door  goes  to  defray 
the  expense. 

Bayky,  B. — ^The  privilege  is  not  of  the  ser- 
vant, but  of  the  ambassador.  This  motion  is 
not  made  on  behalf  of  the  ambassador,  or  any 
one  connected  with  him,  but  on  the  behalf  of 
the  defendant  only.  Though  he  says  he  is 
liable  to  be  called  on  at  any  time,  he  does  not 
shew  that  he  has  ever  been  called  on  by  the 
ambassador ;  neither  does  he  shew  how  he  was 
hired,  or  indeed  any  hiring,  by  the  ambas- 
sador, though  peculiarly  within  his  own  know* 
ledge.    I  think  the  rule  should  be  discharged. 

Bolland  and  Gurney^  Barons,  concurred. 

Rule  discharged. — Fisher  v.  Begrez,  2  Dowl. 
279. 


ON  THE  ALTERATIONS  IN  PRAC 
TICK  RELATING  TO  WARRANTS 
OF  ATTORNEY. 


Among  the  effects  produced  by  the  opera- 
tion of  the  New  Rules  and  Acts  effecting 
alterations  in  the  Law,  is  one  most  import- 
ant with  respect  to  Warrants  of  Attorney, 
By  the  former  practicey  whep  an  application 
was  made  to  enter  up  judgment  on  an  old 
warrant  of  attorney  during  term  time,  it 
was  always  necessary  to  produce  an  affidavit 
clearly  shewing  the  defendant  to  have  been 
alive  within  the  term,  on  the  ground  of  the 
judgment  relating  to  the  first  day  in  full 
term.  Information  and  belief,  even  though 
the  party  kept  out  of  the  way  to  avoid  being 
served,  was  not  sufficient.  -^— ^  v.  Hob^ 
son  and  others,  1  Chit.  Rep.  314.  And 
judgment  could  not  be  entered  up  on  a 
joint  warrant  of  attorney  against  any  of  the 
makers  of  it,  unless  they  were  all  proved  to 
be  alive  within  the  term.  Id.  Ibid.  In 
the  Common  Pleas  it  must  in  general  have 
appeared  by  the  affidavit  that  the  defendant 
was  alive  within  a  fortnight  before  the 
making  of  the  application.  Per  Heath,  J. 
T.  33  G.  3,  C.  P.;  Imp.  C  P.  7  ed.  451. 
And  by  R.  T.  69  G.  3,  C.  P.  1  Brod.  & 
Bing.  385 ;  3  Mocwre,  606 ;  2  Chit.  Rep. 
308,  81 ;  the  affidavit  must  state  him  to 
have  been  living  at  a  day  within  the  term 
in  which  the  motion  was  made :  in  the 
construction  of  which  rule  it  was  held  not 
to  be  sufficient  to  swear  that  he  was  alive 
on  the  essoign  day.  4  Moor^,  2.  But 
where  the  defendant  was  residing  abroad  a 
longer  time  was  of  course  allowed,  accord- 
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ing  to  circumstances;  Horsley  v.  Shuier, 
Barnes,  54 ;  Roundel!  v.  Powell,  Barnes, 
256 ;  Cas.  Pr.  C.  P.  145  ;  WiUes,  66.  S.  C. ; 
9  Moore,  389 ;  Pemberton  v.  Browning,  2 
Bing.  204 ;  and  in  a  late  case  the  Court 
gave  leave  to  enter  up  judgment  on  an  old 
warrant  of  attorney,  in  Michaelmas  term ; 
the  affidavit  stated  that  the  defendant  was 
alive,  at  New  South  Wales,  in  the  month 
of  August  preceding,  as  appeared  hy  a  letter 
received  from  him  of  that  date,  and  that 
deponent  verily  believed  him  to  be  still 
alive.  Hopley  v.  Thornton,  2  D.  &  R.  12. 
Where  a  defendant  was  resident  in  the 
West  Indies,  a  judgment  was  signed  against 
him  on  a  warrant  of  attorney,  he  having 
been  seen  alive  four  months  before.  Fursey 
V.  Pilkington,  2  DowL  Prac.  Cas.  452. 

By  3  Keg.  Gen.  H.  T.  4  W.  4.  (Plead- 
ing Rules),  Bowling's  Practice,  App.  7,  it 
is  ordered,  that  "  all  judgments,  whether 
interlocutory  or  finals  shall  be  entered  of 
record  of  the  day  of  the  month  and  year, 
whether  in  term  or  vacation,  when  signed, 
and  shall  not  have  relation  to  any  other 
day,"  As  the  effect  of  this  rule  is  to  de- 
stroy, so  far  as  judgments  are  concerned, 
the  law  of  relation,  it  will  no  longer  be 
necessary  to  shew,  on  applying  to  enter  up 
judgment,  that  the  party  was  tdive  within 
the  term.  In  conformity  with  this  view 
was  the  decision  of  the  Court  of  Common 
Pleas,  in  Cockman  v.  Hellyer,  1  Bing.  3, 
new  scries.  Inhere  the  application  was  to 
enter  up  judgment  on  an  old  warrant  of 
attorney,  and  the  affidavit  stated  that  the 
defendant  was  alive  on  the  day  before  the 
term.  The  Court,  for  the  reasons  above 
suggested,  was  of  opinion  that  the  judgment 
might  be  entered  up.  It  should  seem,  that 
for  the  future  the  Court  will  allow  judg- 
ment to  be  entered  up,  if  it  appears  by  the 
affidavit  that  the  party  was  cJive  within  a 
reasonable  time  previous  to  the  application. 
It  would  in  fact  be  of  no  advantage  to  a 
plaintiff  to  enter  up  his  judgment  after  the 
party  was  dead,  seeing  that  by  the  Rule  of 
Court  it  would  be  void. 

A  curious  difficulty  may  arise  in  practice, 
from  the  operation  of  this  Rule  upon  the 
provisions  of  the  3  &  4  W.  4,  c.  67,  §  2, 
tlie  words  of  which  are,  that  **  all  writs  of 
execution  may  be  tested  on  the  day  on 
which  the  same  are  issued,  and  be  made 
returnable  immediately  after  the  execution 
thereof."  It  will  be  seen  from  the  words  of 
the  act  of  parliament,  that  a  plaintiff  is  not 
necessarily  compelled  to  teste  hia  writ  of 
execution  on  the  day  of  issuing  it;  and 
therefore  it  should  seem  that  he  would  be 


at  liberty  to  teste  it  on  the  last  day  of  tlie 
term  previous  to  the  death.  In  Brocher  v. 
Pond,  2  Dowl.  Prac.  Cas.  472,  Mr.  Justice 
Parke  was  of  opinion  that  the  plaintiff  was 
at  liberty  to  avail  himself  of  his  common 
law  right,  instead  of  proceeding  according 
to  the  permission  given  by  the  new  statute ; 
because  the  word  was  "  may*'  and  not 
"  must."  The  consequence  of  this  decision 
may  be,  that  a  writ  of  execution  may  be 
tested  of  a  day  previous  to  the  date  of  the 
judgment.  No  difficulty,  however,  will 
arise  from  this  possible  inconsistency,  as 
practitioners  will  of  course  take  care  to 
prevent  it,  it  being  in  their  power  so 
to  do. 
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CLOSE  ROLLS.— ORIGIN  OF  ENROLMENTS. 

In  the  Introduction  to  the  Volume  of  Close 
Rolls,  which  we  noticed  at  p.  310,  there  are 
some  remarks  on  the  origin  of  Enrolments, 
which  we  think  it  will  be  interesting  to  bring 
to  the  notice  of  our  readers.  We  gire,  there- 
fore, the  following  abridgment  of  the  observe* 
tions  to  which  we  refer : 

The  custom  of  recording  documents  on  rsUs 
of  parchment,  though  of  very  ancient  date, 
commenced,  nevertheless,  at  a  period  subse- 
quent to  the  Conquest ;  for  no  vestige  can  be 
traced  of  such  a  system  during  the  Anglo- 
Saxon  dynasty.  Transfers  of  propertv  and 
legal  grants  were  registered  by  the  Anglo- 
Saxons  in  the  "  Land-boc,"  and  in  the  vacmt 
leaves  of  mass  books;  and  these  rtaristra- 
tions,  though  received  as  evidence  in  Conits 
of  Justice,  were  not,  however,  oficinl  re^sters 
preserved  for  that  purpose  m  the  King's 
Court;  nor  could  there  have  been  then  any 
judicial  records,  as  all  the  ludicial  proceedings 
were  conducted  by  wal  pleadings,  and  deter- 
mined in  a  plain  and  simple  manner,  in  the 
Folk-motes  of  the  teveral  districts.  These 
were  not  officially  recorded;  although  upon 
special  occasions,  it  appears  that  the  decision 
of  the  VVittena-gemote  was  made  ont  *'  mdenu 
curid,"  mth  the  names  of  the  principal  persons 
present  subscribed  to  it,  and  a  memorandum 
afterwards  entered,  in  perpetunm  ret  memik^ 
rUm,  on  the  blank  leaf  of  some  missal.  Tlie 
testimony,  nevertheless,  of  these  proceedings, 
for  legal  purposes,  was  allowed  only  to  be  re- 
ceived in  the  Hundred  or  County  Courts  in 
which  the  trial  had  taken  place.  **  Apod 
Anglo-Saxones,"  says  Hickes,  (Linguanim 
Veterum  SeptentrionaKum  Thesaurus,  Ernst. 
Dissert,  tom.   1.  p.  29,  3  vols.  foL  1706,) 


Publications  0/  the  Record  Commissioners. 


471 


^  etSam  mos  erat  leges  Re^m  latas  in  codi- 
cibus  iDonasteriorum,  tanquam  in  tabulas  pub- 
licas  referendi."  It  may  be  assumed  that,  had 
such  a  plan  been  then  in  operation,  the  same 
would  have  been  adopted  by  the  Conqueror,  to 

Eerpetuatc  the  survey  of  the  kingdom  which 
e  caused  to  be  made,  and  for  the  preservation 
of  which  he  evinced  so  much  zeal  and  anxiety. 
This  important  territorial  survey  has  been  sup- 
posed bv  some  persons  to  have  been  written 
oripnally  in  the  form  of  a  roll,  in  consequence 
of  a  passage  in  Ingulphus,  an  historian  con- 
temporary with  the  Conqueror.  The  word 
Rotulus  must  not,  however,  be  understood  to 
signify  simply  and  exclusively  a  roll,  for  it  is 
synonimous  with  the  word  Liber,  Vide  Du- 
fresne,  sub  voce  Rotulus, 

As  to  the  precise  time  when  the  use  of  rolls 
for  the  entry  of  matters  of  business  first  began, 
there  is  still  considerable  doubt;  antiquaries 
are  much  divided  in  opinion  on  the  subject, 
and  indeed  it  is  difficult,  if  not  impossible,  to 
ascertain  with  any  degree  of  certainty,  the 
exact  period  of  its  commencement.  The  au- 
thor of  the  Dialogus  de  Scaccario,  asserts  that 
the  RoTCLi  Annales  of  King  Henry  1,  were 
then  remaining  in  the  £xche(|uer ;  and  Alex- 
ander de  Svverford,  Archdeacon  of  Shrews- 
bury, who  was  a  clerk  in  the  Exchequer  in  the 
third  year  of  the  reign  of  Henry  3,  and  the 
compiler  of  the  Red  Book,  states,  that  he  had 
seen  some  of  them,  "  Licet  ejusdem,  Henrici 
1,  paucos  inspexerira  annales."  Li6.  Rub.  fol. 
47*  col.  2,  but  that  he  knew  of  no  one  who  had 
seen  any  of  so  early  a  period  as  that  of  the 
Conqueror.  *•  Nee  annalia  sua,  R.  Willielmi 
1,  temporibus  meis  a  quibusdam  visa  sunt." 
Lib,  Rub.  foi.  47  a.  That  no  Rolls  of  a  date 
antecedent  to  that  of  Henry  1,  are  now  in 
existence,  is  certain.  This  roll  has  generally 
been  supposed  to  belong  to  the  fifth  year  of 
the  reign  of  Stephen;  but  Madox  has  con- 
clusively proved  that  it  belonged  to  that  of 
Henry  1.  Prynne,  who  carefully  examined 
the  contents  of  this  roll,  pronounces  it  to  be 
of  the  18th  Henry  1.  It  may  therefore  be 
presumed,  that  the  practice  of  enrolling  pre- 
vailed shortly  after  the  Conquest. 

That  the  making  of  enrolments  was  first 
practised  in  that  branch  of  the  Curia  Regis 
called  the  Exchequer,  there  can  be  little  or  no 
doubt ;  that  such  practice  was  introduced  by 
the  Normans,  is  also  admitted :  and  it  m9.y  be 
assumed,  that  the  advantages  resulting  trom 
this  method  of  preserving  the  memory  of  pub- 
lic transactions  became  so  apparent,  as,  in  all 
probability,  to  induce  the  officers  of  the  other 
branches  of  the  Curia  Regis  to  adopt  a  similar 
plan  of  perpetuating  the  transactions  and  oo- 
currences  of  their  respective  departments. 
Madox,  in  endeavouring  to  account  for  the 
origin  of  Chancery  enrolments,  which  differ  in 
their  form  and  mode  from  those  of  the  Exche- 
quer, seems  to  think,  that  the  acts  of  Chan- 
cery, at  the  end  of  the  twelfth  century,  being 
so  interwoven  with  those  of  the  Exchequer, 
and  the  business  of  both  being  principally 
directed  towards  ascertuning  and  preserving 
the  rights  of  the  King,  was  owing  to  both  these 


Courts  having  been  held  together  in  the  tame 
place,  and  to  the  Chancellor  being  in  the 
habit  of  affixing  the  Great  Seal  to  all  instru- 
ments promiscuously,  whether  appertaining  to 
one  Court  or  the  other;  but  as  soon  as  the 
Chancery,  which  was  the  Secretarial  depart- 
ment of  the  Curia  Regis,  came  to  be  separated 
from  the  Exchequer,  and  to  be  held  in  a  dif- 
ferent place,  (which  happened  towards  the 
latter  part  of  the  reign  or  Hichard  1,»)  it  then 
became  necessary  to  adopt  a  more  particular 
mode  of  recording  and  distinguishing  the 
several  acts  of  that  Court,  the  business  of 
which  had  very  materially  increased  since  the 
two  offices  of  Chancellor  and  Chief  Justiciary 
were  filled  by  one  and  the  same  person. 

Great  inconvenience  had  been  felt  in  the 
reign  of  Richard  I.  from  the  want  of  proper 
memoranda  whereby  it  could  be  ascertained 
what  charters  had  previously  been  granted, 
under  the  Great  Seal,  to  inaividuals;  which 
was,  perhaps,  another  motive  for  settling  some 
regular  mode  of  registration ;  for  many  per- 
sons were  obliged,  at  a  great  expense,  to  get 
those  charters  renewed  which  had  been  passed 
under  the  Great  Seal,  lost  off  the  isle  of 
Cyprus.  When  Master  Roger  Malus  Catulus 
(Malchien),  Vice  Chancellor  to  Richard  1 ,  was 
drowned  off  the  isle  of  Cyprus,  and  the  King's 
Great  Seal  was  lost,  the  King  ordered  all 
charters  to  be  newly  sealed,  as  appears  by  the 
testimony  of  contemporary  historians.  For 
this  there  would  have  been  no  occasion  had 
such  charters  been  registered  by  the  King's 
Chancellor.  In  corroboration  of  the  opinion 
that  Chancery  enrolments  were  not  in  existence 
prior  to  the  reign  of  John,  one  or  two  in- 
stances may  be  deemed  sufficient.  It  has  been 
alleged  that  Richard  1,  on  pretence  of  his  seal 
being  carried  out  of  his  kingdom,  and  lost  at 
sea,  compelled  all  persons  who,  prior  to  that 
accident,  had  obtamed  grants  from  him,  to 
renew  them  under  the  new  seal;  a  charter 
which  Richard  had  panted  having  been  de- 
stroyed, a  jury  was  impanelled  for  ascertain- 
ing the  particulars  of  that  grant ;  and  then  a 
new  charter  was  made  out  according  to  their 
verdict,  which  stated  the  contents  of  the  old 
one ;  a  procedure  which  would  not  have  been 
adopted  had  any  enrolment  of  the  first  of  these 
charters  been  then  in  being,  as  such  enrolment 
would  have  been  as  good  evidence  as  the  char- 


•  The  cause  of  the  separation  of  the  two 
Courts  is  conjectured  by  Madox,  and  with 
great  probability,  to  have  been  this :  that  dur- 
ing the  time  of  Richard  1.  being  out  of  the 
kingdom,  William  de  Longchamp,  the  High 
Justiciary  and  Chancellor,  was,  by  the  power 
and  intrigues  of  the  King'b  brother,  John 
Earl  of  Mortain,  deprived  of  his  office  of 
Chief  Justiciary ;  and  although  he  for  some 
time  continued  to  be  Chancellor,  he  did  not 
attend  and  act  at  the  Exchequer  as  theretofore, 
by  which  means  the  business  of  the  Chancery, 
which  had  previously  been  transacted  at  the 
Exchequer,  was  then  done  at  another  place. 
Hist.  Exch.  p.  132. 
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ter  itself.  Again^  the  charter  granted  to  Alan 
Basset  in  the  sixth,  was  in  the  ninth  year  of 
the  same  reign  confirmed  under  the  new  seal. 
Had  there  been  rolls  of  grants  in  existence  at 
that  time,  Richard  could  not  have  imposed 
upon  his  subjects  heavy  tines  for  the  renewal 
01  those  charters,  for  the  reasons  already  stated. 

The  consequence  of  the  separation  of  the 
Chancery  from  the  Exchequer  was  the  organ- 
ization or  classification  of  the  different  acts 
which  passed  under  the  Great  Seal,  each  of 
which  was  entered  upon  a  distinct  roll  appro- 
priated to  instruments  of  its  peculiar  class ; 
and  hence  the  origin  of  the  Patent,  Close, 
Charter  Fine,  and  other  Rolls,  The  Patent 
Rolls  contain  grants  of  offices,  lands,  privileges, 
and  immunities :  restitutions  of  temporalties 
of  bishops,  abbots,  and  other  ecclesiastical  per- 
sons :  grants,  confirmations  of  grants  made  to 
corporate  bodies,  grants  in  fee-farm,  special 
liveries,  patents  of  creation,  &c.  The  Charter 
Rolls  contain  royal  grants  to  cities,  boroughs, 
and  corporations:  grants  of  markets,  fairs, 
free  warrens,  &c.  The  Fine  Rolls  contain 
general  liveries  of  lands  hold  en  in  capite  of  the 
Crown,  writs  of  *'  diem  clausit  extremum,'' 
fines  pud  for  alienation,  for  relief,  **  pro 
Ucentil  concordandi,''  "  pro  exoneratione  mi- 
litum,*'  &c. 

The  mode  of  joining  or  fastening  the  mem- 
branes of  the  various  rolls  together,  was,  per- 
haps, purposely  invented  to  distinguish  them 
from  tne  rolls  of  the  Exchequer  and  those  of 
the  Curia  Regis.  In  the  Chancery  rolls  the 
membranes  are  sewed  together  consecutively, 
making  one  continuous  roll;  whereas,  in  those 
of  the  Exchequer  and  Curia  Regis,  each  mem- 
brane b  fastened  or  filed  at  the  top  with  a  slip 
of  parchment,  leaving  the  ends  loose.  Tlie 
same  manner  of  makinj^  up  the  rolls  is,  at  this 
dav,  peculiar  to  each  of  the  two  Courts.  Many 
opmions  have  prevailed  as  to  the  preference  of 
the  modes  ot  enrolment  practised  by  each 
Court.  The  rolls  of  the  Exchequer  are  not  so 
convenient  for  reference  as  those  of  the  Chan- 
cery, whilst  they  are  more  exposed  to  lacera- 
tion and  other  injury,  owing  to  the  ends  of 
each  skin  hanging  loose  and  unprotected ;  and 
although,  when  the  Chancery  rolls  arrive  at 
any  great  bulk,  there  is  an  inconvenience,  and, 
perhaps,  some  wear  occasioned  by  coiling  and 
uncoiling  the  membranes,  to  which  the  Ex- 
chequer rolls  are  not  subject,  nevertheless  the 
form  used  in  Chancery  is  better  calculated  for 
the  preservation  of  the  documents  entered  on 
the  membranes ;  a  reason  which  is  decisive  for 
giving  it  the  preference. 


USAGES  OP  THE  PROFESSION. 


EQUITABLE  MORTOAOE. 

To  the  Editor  of  the  Legal  Obtarver, 

Sir, 
The  usual  order  in  bankruptcy  made  on  the 
petition  of  a  creditor  having  an  equitable  lien 
on  part  of  the  bankrupt's  property,  under  a 


deposit  of  title  deeds  and  written  memonm* 
dum,  provides,  that  the  sale  of  such  property 
shall  be  conducted  by  the  creditor's  assignees  ^ 
but  doubts  have  arisen  whether  that  extends  to 
their  solicitor  being  entitled  to  require  that 
the  sale  shall  be  completed  at  his  office,  and 
that  objections  to  the  title  are  to  be  delivered 
to  him,  instead  of  the  solicitor  to  the  equitable 
mortgagees.  As  regards  the  first  point,  it  is 
objected,  that  If  such  be  the  practice,  it  is  op- 
posed to  the  rule  that  a  party  having  the  pos- 
session of  deeds  shall  not  be  reauired  to  travel 
with  them  on  account  of  the  risa  of  their  loss  ^ 
though,  as  to  the  second,  it  may  not  be  of  any 
great  consequence  whether  the  course  pursued 
is  one  way  or  the  other. 

Have  the  assiffnees  in  such  a  case  any  right 
to  put  a  reserved  bidding,  against  the  wishes  of 
the  equitable  mortgagees  ? 

Perhaps  some  ofyour  numerous  readers  may 
be  able  to  ^ve  answers  to  these  inquiries. 

D.  F. 


COPT  DRAFT  CONTBTANCB. 

Is  the  solicitor  of  a  party  to  a  deed  entitled 
in  a//  ciuet  to  a  charge  for  a  copy  of  the  draft, 
in  addition  to  the  usual  charges  for  perusinir, 
&c.?  *  /V.B. 


PRACTICE  AT  THE  JUDGES' 
CHAMBERS. 


QUALIFICATION  OF  BAIL. 

To  the  Editor  ^  the  Legal  OUerver. 

Sir, 
It  may  be  acceptable  to  your  readers  to  know 
the  decision  of  Mr.  Baron  Aldenon  in  the  fol- 
lowing case : 

Notice  of  bail,  accompanied  with  affidavits, 
was  served,  describing  one  of  the  bail  as  a 
housekeeper.  Thejr  were  excepted  to,  and 
upon  the  examination  of  the  bul,  he  stated 
that  he  rented  a  shop  and  two  rooms  in  one 
house,  and  two  or  three  rooms  in  another; 
that  he  paid  a  yearly  rent  for  both,  but  paid 
no  taxes,  neither  was  he  rated,  nor  was  he  in- 
serted in  the  list  of  voters  qualified  to  vote ; 
he  said  he  had  claimed  to  be  so  registered,  but 
had  been  refused  by  the  revising  barrister  5 
and  he  further  stated  the  houses  were  let  into 
different  tenements,  and  that  the  landlord  of 
neither  of  them  resided  in  or  occupied  any 
part  of  them.  It  was  therefore  objected  that 
he  was  not  Qualified  as  a  housekeeper  to  be- 
come bail;  but  Mr.  Baron  Aldenon  was  of 
opmion,  that  inasmuch  as  the  houses  in  which 
the  bail  rented  apartments  were  let  in  different 
tenements,  notwithstanding  he  was  not  assessed 
as  a  joint  occupier,  and  as  the  landlord  did  not 
reside,  that  he  was  qualified  as  a  housekeeper 

T.J.  S.  ' 
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SELECTIONS 
FROM  CORRESPONDENCE. 

No.  LXXX. 


STAMPS  ON  TRANSFER  OF  MORTGAGE. 

To  the  Editor  of  the  Legal  Observer. 

Sir, 

I  am  frequently  at  a  loss  in  ascertaining  the 
proper  stamp  upon  the  transfer  uf  mortgages. 
The  General  Stamp  Act,  65  G.  3.  c.  184,  im- 
posed a  duty  of  1/.  \bs.  upon  all  transfers  of 
mortgages,  provided  no  further  sum  was  ad- 
vanced, and  in  all  other  cases  the  transfer  was 
chargeable  with  the  same  duty  as  an  original 
mortgage.  Now  where  a  further  sum  was 
advanced  it  fell  within  the  **  other  cases,'^  and 
the  ud  valorem  duty  was  &gBin  payable  upon 
the  whole  sum  secured.  This  was  a  great 
hardship  upon  the  mortgagor,  and  doubtless 
occasioned  the  passing  of  the  act  3  G.  4,  c.  117, 
by  which  the  former  duties  upon  transfers  of 
mortgages  are  repealed,  and  after  imposing  a 
duty  of  1/.  I5s.  on  all  transfers  where  no  fur- 
ther sum  should  be  advanced,  we  have  the  fol- 
lowing words:  "And  if  any  further  sum  of 
money  or  stock  be  added  to  the  principal 
money  or  stock  already  secured,  the  ad  valorem 
dut^  on  mortgages  payable  under  the  said 
recited  acts,  shall  be  cnarged  only  on  such  fur- 
ther money  or  stock."  It  would  certainly 
seem,  from  the  language  of  the  act,  that  where 
there  is  a  further  advance  the  only  duty  payable 
ifl  the  ad  valorem  duty  upon  such  further  ad- 
vance. There  is,  however,  a  great  diversity  of 
opinion  in  the  profession.  Many  contend  that 
the  ad  valorem  duty  is  cumulative,  and  with 
that  view  of  the  case  it  is  their  common  prac- 
tice to  affix  the  deed  duty,  as  well  as  the  ad 
valorem,  upon  the  further  advance. 

I  have  now  before  me  the  draft  transfer  of 
an  original  mortgage  for  55/.,  with  a  further 
advance  of  5/.  Now  it  seems  a  monstrous  in- 
justice that  the  mortgagor  should  be  charged 
with  the  deed  duty,  as  well  as  the  ad  valorem 
duty,  upon  the  further  advance.  Still  I  have 
my  doubts  whether  the  latter  duty  alone  will 
be  sufficient. 

Berhapd  among  your  numerous  intelligent 
subscribers  there  may  be  one  who  will  kindly 
take  the  trouble  of  removing  my  doubts. 

J.  V.  B. 


SUPERIOR  COURTS. 


JLatti  €^&nttllar'i  Cnttrt. 

FEME   COVERT.— LIABILITY  OF  HER  SEPA- 
RATE  ESTATE. 

ji  married  woman,  living^  apart  from  her 
husband,  and  having  a  separate  estate, 
promised  the  solicitors  whom  she  retained 
to  establish  that  estate,  and  for  other  pur- 
poses, that  she  would  pay  their  fees,  costs, 
SfC, ;  but  did  not  refer  to  her  separate 


estate  in  making  that  promise :  Held,  thai 
her  separate  property  is  liable  to  pay  the 
bills  of  costs. 

This  bill  was  filed  by  the  Messrs.  Murray, 
solicitors,  against  Mr.  and  Mrs.  Barlee,  and 
the  trustees  of  their  marriage  settlement,  for 
the  purpose  of  obtaining  payment  of  their  bills 
of  costs  out  of  the  separate  estate  of  Mrs.  Bar- 
lee, for  professional  business  done  for  her.  It 
stated  the  settlement  made  on  the  marriage, 
by  which  certain  freeholds  and  other  property 
were  conveyed  to  trustees,  during  the  life  of 
Mrs.  Barlee,  in  trust  to  pay  the  rents,  profits, 
interests,  &c.  to  her  for  ner  sole  and  separate 
use;  .that  soon  after  the  marriage,  Mr.  and 
Mrs.  Barlee  separated,  and  lived  apart  since 
1819 ;  that  from  that  time  up  to  1828,  the 
plaintiffs  were  retained  by  Mrs.  Barlee  to  con- 
duct several  proceedings  for  her  at  law  as  well 
as  in  equity,  and  they  acted  as  her  solicitors  in 
those  proceedings  i  that  during  the  time  they 
were  so  employed  she  wrote  them  several  let- 
ters, promising  them  that  she  would  pay  the 
costs  and  charges  of  the  business  done  for  her, 
but  did  not  in  those  letters  or  promises  make 
any  reference  to  her  separate  property ;  that 
she  had  no  other  property  or  means  of  paying 
except  the  separate  estate,  and  it  was  in  ex- 
pectation  of  being  {md  out  of  that  that  they 
undertook  to  act  tor  her ;  and  that  after  de- 
ducting some  payments  already  made  to  them 
by  her  out  of  her  separate  property,  upwards 
of  700/.  still  remained  due  to  them  for  costs, 
charges,  and  fees,  in  respect  of  the  business 
done  for  Mrs.  Barlee.  Ihe  bill  prayed  that 
it  might  be  declared  that  the  separate  property 
of  JVirs.  Barlee  was  liable  to  the  payment  of 
these  bills  of  costs. 

To  this  bill  Mrs.  Barlee  put  in  a  general 
demurrer,  which  came  on  for  argument  before 
the  f^ice-Chancellor,  and  was  overruled  by  him. 
His  Honor  afterwards,  on  the  hearing  of  the 
cause,  decreed  that  the  balance  due  to  the 
plaintiflfs  after  taxing  their  bills  of  costs,  and 
giving  credit  for  the  monies  received  from 
Mr».  Barlee,  be  paid  to  them  out  of  such  part 
of  her  separate  property  as  to  which  she  was 
not  restrained  by  the  settlement  from  antici- 
pating. 

Mrs.  Barlee  appealed  from  that  decree, 
and  the  case  was  yerj  fully  argued  in  this 
Court  by  Sir  Charles  tFetherell  and  Mr. 
Girdlestone,  on  behalf  of  the  appellant,  and  by 
the  Solicitor-General  and  Mv- Jacob,  for  the 
resposdent.A 

The  Lord  Chancellor,  in  giving  his  judg- 
ment, observed  that  the  case  appearing  to  him 
to  be  very  important,  he  had  given  to  it  his 
most  anxious  consideration.  After  stating  the 
facts  of  the  ease,  as  above,  his  Lordship  said 
the  (niestion  for  his  decision  was,  whether 
Mrs.  Barlee,  by  the  retfuner  she  had  given  the 
plaiatiffs,  and  by  her  letters  and  correspond- 

*  The  arguments  were  too  extended  for  this 
work.  Most  of  the  points  and  cases  cited  are 
given  in  the  report  of  the  case  in  the  Court 
below.    See  4  oim.  86. 
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cnce  with  them,  in  which  she  promised  to  pay 
their  costs,  had  charged  her  separate  estate 
with  the  payment  of  those  costs.  Some  of  the 
proceedings — the  first  suit  she  had  in  this 
Court — were  undertaken  to  establish  that  se- 
parate estate  against  the  husband  and  the  trus- 
tees. The  plaintiffs  having  i)een  retained  in 
that  suit,  were  cognizant  of  her  separate  es- 
tate; and  the  subsequent  proceedings  were 
undertaken  with  the  understanding  on  their 
part  that  the  separate  estate  was  to  be  liable 
for  the  costs.  Tlie  costs  of  the  first  suit  were 
ordered  to  be  paid  by  the  husband  and  trus- 
tees. It  was  said  at  the  bar,  that  this  case 
rused  the  question  whether  Si/eme  covert  can 
be  charged  with  costs  to  be  paid  out  of  her 
separate  property.  It  was  anmitted,  that  if 
she  gave  a  bond  to  secure  payment,  then  her 
rettdner  is  good,  and  her  separate  property 
charged ;  but  it  was  contended,  that  the  re- 
tainer alone,  with  words  of  promise,  is  not 
sufficient  to  attach  that  property,  because  the 
separate  estate  of  a  married  woman  cannot  be 
attached  except  for  necessaries.  This  is  the 
wife's  position  at  law,  where  her  separate  ex- 
istence is  not  recognised.  That  is  now  the 
settled  law,  as  it  was  formerly,  though  not  so 
always.  Lord  Mansfield,  in  the  case  of  Corbett 
V.  Polnitz,^  importing  principles  of  equity  into 
the  courts  of  law,  held  that  n/eme  covert  hav- 
ing a  separate  estate,  and  dealing  as  9^  feme 
sole,  became  liable  as  such  for  the  debts  so 
contracted,  asserting  generally,  that  when  a 
wife  gets  credit  on  her  separate  estate,  she  was 
liable  to  the  extent  of  it.  Mr.  Justice  Duller, 
Bitting  with  Lord  Manxfield,  in  that  case,  con- 
curred in  the  doctrine  so  laid  down.  But  this 
decision  never  had  the  assent  of  the  authorities 
in  Westminster  Hall  then  or  since.  Mr.  Jus- 
tice Butler,  sitting  as  a  commissioner  in  this 
Court  some  time  after,  cited  that  decision,  in 
the  case  of  Compton  v.  ColliMon,^  and  evidently 
under  some  irritation,  said,  "  I  know  of  no 
reasons  why  these  judgments  should  not  be  as 
religiously  and  sacredly  observed  as  any  judg- 
ments given  in  any  time  by  any  set  of  men,  &c. 
The  reasons  on  which  they  were  founded  were 
80  satisfactory,  not  only  to  the  parties  inter- 
ested, but  also  to  the  profession,  that  no  writ 
of  error  was  ever  brought."  But  it  happened 
that  the  profession  was  divided,  and  that  de- 
cision of  Corbett  v.  Polnitt  was  in  fact  over- 
ruled some  years  after  by  the  Court  of  King*s 
Bench,  in  the  case  of  Marshalt  v.  Button  A 
So  that  it  is  now  settled  at  law,  that  the  wife  is 
under  no  legal  liability  in  respect  of  her  sepa 
rate  act,  although  she  has  a  separate  estate. 
The  law  therefore  is  fixed,  that  the  wife  cannot 
be  sued  at  law  on  her  separate  estate.  But 
here,  though  her  person  is  free,  her  property 
is  liable  to  her  contracts.  In  the  case  of 
Hulme  V.  Tenant,^  the  principle  was  carried 
further — the  only  doubt  being  that  the  wife 
could  only  bind  her  separate  estate  according 


^  1  Term  Rep.  6. 
c  2  Bro.  C.  C.  377. 
*  8  Term  Rep.  646. 
«  1  Bro.  C.  C.  16. 


to  the  interest  she  had,  and  by  instruments  ex- 
ecuted, according  to  the  power  given  her. 
Lord  Eldon  doubted  the  decision  on  that 
ground,  as  may  be  seen  by  what  his  Lordship 
said  in  the  cases  of  Nent'ta  v.  Corrockt,^  and 
Junes  v.  Jertris.e  But  the  same  doctrine  was 
held  in  subse(iuent  cases,  as  in  Heatley  r. 
Thorn  as, ^  and  Bulpin  v.  Clfirke.^  In  the  former 
case,  the  wife  was  held  liable  out  of  her  sepa- 
rate estate  in  respect  of  a  bond  executed  by 
her ;  and  in  the  latter,  she  was  held  responsi- 
ble for  money  lent  to  her  upon  her  note.  The 
same  doctrine  was  again  held  in  the  case  of 
Stuari  V.  Kirktcell,^  and  the  wife's  separate 
estate  declared  liable  to  the  payment  of  a  bill 
of  exchange  given  by  her.  The  only  doubts 
entertained  in  any  of  the  cases  was,  first,  as  to 
how  the  payment  could  be  come  at  out  of  the 
separate  estate ;  and  secondly,  where  there 
was  a  power  of  appointment  incident  to  the 
estate,  whether  the  instrument  of  security  ex- 
ecuted by  the  wife  was  a  good  appointment. 
The  foundation  of  the  decisions  is  this, — ^that 
the  wife  has  an  estate  settled  on  her  to  her 
o^vn  separate  use,  independent  of  her  husband, 
to  enable  her  to  deal  with  it  as  if  she  was  a 
single  woman.  At  first  the  Courts  thought 
that  nothing  could  affect  or  touch  this  estate, 
but  a  mortgage  or  bond,  or  some  other  charge 
of  that  kind.  But  it  was  afterwards  held  to 
be  answerable  by  the  trustees.  If  the  wife 
executed  any  deed  according  to  the  power 
given  her,  she  was  held  to  have  made  a  good 
appointment  thereof :  if  she  executed  a  bond 
or  gave  a  bill,  she  was  held  to  have  thereby 
given  a  charge  on  her  estate,  as  much  as  if  she 
executed  a  deed  of  appointment ;  as  the  bond 
or  other  deed  could  have  no  other  object. 
Such  is  the  principle,  and  it  is  carried  so  far 
by  the  cases :  but  there  was  still  another  doubt 
whether  the  estate  was  liable  in  respect  to  a 
general  charge  of  debt.  That  was  stated  in  a 
note  to  Greatley  v.  Noble,  in  the  third  volume 
of  Maddock's  Reports,  referring  to  a  subse- 
quent case,  in  which  the  Ftce-Vhancellor  ex- 
pressed an  cbiter  dictum,  that  the  wife's  estate 
was  not  answerable  to  general  demands.  His 
Lordship  saw  no  reason  for  this  distinction. 
If  in  equity  the  wife  is  held  to  have  a  separate 
estate,  there  was  no  reason  why  she  should 
not  bind  it  by  note  or  bill,  or  promise  even, 
as  well  as  by  mortgage,  bond,  or  charge.  Are 
we  to  add  another  chapter  to  the  statute  of 
frauds,  to  meet  this  case  ?  No  such  distinction 
was  held  to  exist  in  the  early  cases,  as  in 
Lillia  V.  jl'irey}  where  the  wife  gave  a  bond 
for  ^^l.,  it  was  held  good.  The  present  de- 
mand, however,  was  not  for  any  general  charge, 
although  even  if  it  had  been  so,  it  would  be 
good.  Here  is  a  formal  retainer  in  writing  to 
the  plaintiffs  to  conduct  suits  for  Mrs.  Barlce 
in  various  courts ;  but  even  if  not  formal*  but 


'  9  Ves.  188. 
s  9  Ves.  447. 
h  16  Ves.  696. 
1  17  Ves.  365. 
*  3  Madd.  3S7. 
1  1  Ves.  jun.  377. 
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En  undertaking  onl^  to  pay  tlieir  costs  in  these 
suits  when  taxed,  his  Lordship's  opinion  would 
be  the  same;  and  that  opinion  was,  that  his 
Honor's  decree  ought  to  be  to  send  the  solici- 
tors' bills  to  be  taxed,  and  order  them  to  be 
paid  by  Mrs.  Barlee  or  her  trustee,  who  was 
also  defendant.  The  wife  had  a  separate  es- 
tate for  her  benefit ;  but  if  it  were  held  that 
she  could  not  on  the  credit  of  it  retain  a  soli- 
citor, unless  she  gave  a  mortgage  or  bond  or 
note  charging  it,  she  was  not  on  the  footing  of 
a  person  having  any  such  estate.  Let  the 
decree  of  the  Court  below  be  affirmed,  with 

4TOStS. 

Murrai/  v.  Barlee,  May  2d  and  22d,  1834. 


Win  CfymctJlat'i  Court 

PRACTICE. 

This  Court  trill  not,  upon  motion,  restrain 
administrators  in  the  exercise  of  their 
power  over  the  inteslate*s  estate,  unless 
there  is  an  allegation  o/ misconduct  in  the 
bill  affuinst  them. 

Sir  fFilliam  Home,  with  whom  was  Mr. 
Koe,  stated,  that  this  bill  was  filed  on  the  21st 
of  June,  for  the  purpose  of  having  secured, 
for  the  benefit  of  tne  parties  entitled,  an  estate 
amounting  to  about  30,f)00/.,  a  great  portion 
of  which  was  invested  in  Bank  securities,  and 
stood  in  the  name  of  the  owner,  who  died  in- 
testate. It  had  been  established  that  the  plain- 
tiff* was  one  of  the  next  of  kin,  as  were  also 
the  defendants,  who  had  taken  out  letters  of 
administration ;  and  he  now  moved  that  an  in- 
junction might  be  issued  restraining  those 
administrators  from  applying  the  funos  in  the 
Bank  to  their  own  purposes;  that  an  order 
might  be  made  directing  them  and  the  Bank 
to  transfer  those  funds  to  the  name  of  the  Ac- 
countant General ;  and  that  a  receiver  might 
be  appointed  to  the  estate.  The  defendants 
had  not  yet  put  in  their  answer  to  the  bill,  and 
consequently  had  not  admitted  the  property  in 
question,  standing  in  the  name  of  the  intestate 
in  the  Bank  of  England,  to  be  under  their 
control.  It  was  true  the  Bank  had  not  been 
made  a  party  to  this  suit,  but  he  believed 
that  according  to  the  39  &  40  G.  3,  c.  36, 
that  form  was  not  necessary  where  it  was 
sought  to  make  a  transfer  of  funded  property 
from  the  Bank.*  For  this  purpose  the  act 
said  it  was  sufficient  to  produce  tlie  certificate 
of  an  officer  of  the  Bank.  That  certificate 
was  now  before  the  Court,  and  it  was  there- 
fore hoped  that  the  Court  would  grant  the 
application. 

Sir  Edward  Sugden,  who  appeared  to  op- 
pose the  motion  for  the  defendants,  submitted, 
that  no  case  was  made  out  to  justify  the  Court 
in  acceding  to  this  application. 

The  f^ice  Chancellor  said,  he  was  at  a  loss 
to  see  what  case  had  been  made  out  to  induce 
him  to  deprive  the  administrators  of  the  con- 

»  See  Hammond  v.  Maundrel,  6  Ves.  773,  in 
n»tis. 


trol  with  which  thev  were  by  law  invested;  he 
doubted  whether  he  could  interfere,  unless 
some  charge  of  misconduct  was  preferred 
against  the  administrators. 

Mr.  Koe  observed,  that  the  Court  usually 
applied  a  different  rule  with  regard  to  aa- 
ministrators  from  that  which  it  applied  to  ex- 
ecutors. The  object  of  the  present  motion 
was  to  have  the  estate  secured  for  the  benefit 
of  the  parties  entitled  to  it,  without  prejudice 
to  any  of  them. 

His  Honor  asked,  whether  there  was  any 
allegation  upon  the  bill,  of  misconduct  on  the 
part  of  the  administrators?  And  being  an- 
swered in  the  negative,  said,  he  could  not 
allow  a  case  to  be  made  out  by  affidavit  whir 
was  not  advanced  by  the  bill,  and  the*^^.<; 
should  dismiss  the  application,  with  : 

fTest  V.  Bachelor,  Sittings  in  Lincoln's  Inn 
Hall,  after  Trinity  Term,  1834. 


ilQlU. 


FRAUD. — INNOCENT  PURCHASER. 

Property  comprised  in  a  mnrriage  settlement, 
andtherefij/  limited  to  the  husband  for  life, 
remainder  to  his  first  and  other  sons  in  tail 
general,  is  mortgaged  by  the  tenant  fur  l\fe^ 
after  the  death  of  the  wife  without  issue, 
and  the  mortgage  is  afterwards  assigned 
fur  valuable  consideration  to  a  person  not 
cognizant  of  the  limitations  of  the  settle- 
ment: Held,  that  the  son  of  the  tenant  for 
life,  by  a  second  wife,  is  entitled  to  a  re- 
conveyance from  the  innocent  purchaser, 
and  to  an  account  of  the  profits. 

Mr.  Pemberton  and  Mr.  TVmp/^  stated  the 
facts  of  this  case  on  behalf  of  the  plaintiff!. 
The  bill  was  filed  in  the  name  of  Richard  Bye- 
water,  the  infant  plaintiff*,  by  his  next  friend, 
and  it  prayed  that  a  mortgage  made  by  the 
plaintiff's  father,  8hadrach  Byewater,  deceased, 
might  be  declared  void,  and  be  set  aside  as 
against  the  plaintiff,  and  that  the  defendant 
might  account  for  the  profits  of  the  mortgaged 
property  since  the  title  of  the  plaintiff  accrued. 
The  property  in  question  haa  been  conveyed 
by  Aaron  Byewater,  by  a  settlement  executed 
in  1 796,  on  the  marriage  of  his  nephew,  Shad- 
rach,  the  plaintiff's  father,  to  trustees,  upon 
trust  for  the  nephew  for  life,  with  remainder 
to  his  first  and  other  sons  in  tail  general,  with 
remainder  to  his  daughters  as  tenants  in  com- 
mon in  tail,  with  an  ultimate  remainder  to  the 
said  Shadrach  Byewater  in  fee.  The  marriage 
took  effect,  but  the  wife  died  shortly  after- 
wards, leaving  no  issue ;  and  at  a  subsequent 
period  Shadrach  Byewater,  while  he  was  a 
widower  without  issue,  executed  the  mortgage 
in  question,  which,  after  several  mesne  assign- 
ments, ultimately  became  vested  in  the  de- 
fendant. Shadrach  Byewater  afterwards  mar- 
ried a  second  wife,  and  died  in  1830,  leaving 
a  son,  this  plaintiff,  the  only  issue  of  that  mar- 
riage, who  now,  as  tenant  in  tail  under  the 
limitation  in  the  settlement  of  1796,  sought  by 
the  present  suit  to  recover  possession  of  the 


476 


Superior  Courts :  Rolls ;  King's  Benck. 


mortgi^ed  premises,  to  which  they  submitted 
he  was  clearly  entitled. 

Mr.  Bivbenteth  and  Mr.  Coleridge,  for  the 
defendant.— The  mortgagee  stood  in  a  very  un- 
fortunate predicament ;  if  the  present  suit  was 
successful,  he  would  lose  his  mortgage  security 
without  the  slightest  chance  of  recovering  the 
700/.  he  had  advanced  for  it.  He  had  obtained 
the  legal  estate  in  the  mortgage,  and  it  was 
not  pretended  that  he  had  been  cognizant  of 
the  traud  on  the  part  of  the  plaintiff's  father. 
Under  these  circumstances,  they  submitted, 
that  the  Court  ought  not  to  assist  the  plaintiff, 
but  to  leave  him  to  his  remedy  at  law. 

The  Master  of  the  Roils. — In  a  Court  of 
Equity  the  defendant  must  be  presumed  to 
have  had  notice ;  it  was  his  duty  to  have  satis- 
fied himself  of  the  mortgi^or's  title  before 
accepting  the  mortgage,  and  if  he  had  neglected 
to  do  so,  he  coum  not  now  take  advantage 
of  his  own  neglect.  The  decree  must  be  made 
against  him,  with  costs. 

Eyewater  v.  Oteen,  at  Westminster,  Trinity 
Term,  1834. 


[Before  the  four  Judges.] 

APPROPRIATION   OF   FATMBNT.-^DBBTOR  AND 

CREDITOR. 

fFhen  a  debtor  owes  both  a  judgment  and  a 
simple  contract  debt,  and  he  makes  a  pay- 
ment generally,  his  creditor  may  appro- 
priate it  in  liquidation  of  either  debt. 

In  this  case  application  was  made  on  the 
part  of  the  plaintiff,  to  tax  the  bills  of  his  attor- 
neys Messrs.  Clutton,  Carter,  and  Fearon,  and 
to  ascertain  what  sums  should  be  allowed,  and 
in  what  maaner  to  reduce  the  amount  secured 
by  certain  warrants  of  attorney,  given  to  the 
above  attorneys  by  Brazier.  It  appeared,  that 
Messrs.  Clutton  and  Co.  had  delivered  three 
bills  of  costs  in  1829  to  Mr.  Brazier,  and  two 
warrants  of  attorney  were  given  in  the  year 
1830,  to  secure  the  payment  of  two  of  them. 
On  the  lOth  of  May,  1833,  judgment  was  en- 
tered up  and  execution  issued  on  these  war- 
rants 01  attorney.  Although  no  security  was 
given  for  the  payment  of  the  third  bill,  an 
amount  of  751,  was  paid  by  Brazier  generally, 
on  account  of  debt  and  costs  due  to  Messrs. 
Clutton  and  Co.  Mr.  Bryant,  under  these  cir- 
cumstances, came  to  the  Court,  which  on  the 
12th  of  June,  1833,  pronounced  a  rule  in  the 
following  terms :  "  that  it  be  referred  to  the 
Master  to  tax  the  bills  of  costs  of  Messrs.  Clut- 
ton.  Carter,  and  Co.  delivered  to  Samuel  Bra- 
zier, and  to  take  the  cash  account  between 
the  said  Samuel  Brazier  and  the  said  Messrs. 
Carter,  Clutton,  and  Co.,  or  any  or  either  of 
them,  and  to  enquire  whether  tne  judgments 
obtained  by  the  said  Messrs.  Carter,  Clutton, 
and  Co.  against  the  said  Samuel  Brazier  should 
or  should  not  stand,  and  to  report  thereon  to 
a  Judge  at  chambers;  all  proceedings  on  cer- 
Uun  executions  against  the  goods  of  the  said 
Samuel  Brazier  being  in  the  mean  time  stayed." 


>> 


Master  Goodrich,    before  whom  thu 
came,  after  a  long  enauiry  made  the  following' 
report  to  Tindui,  C.  X  at  chambers.     That  in 
obedience  to  the  above  rule,  I  have  taxed   two 
several   bills  of  costs  delivered  to  the    said 
Samuel  Brazier,  one  for  business  done  by  the 
firm  of  Clutton  and  Caiter,  the  other  for  busi- 
ness done  bv  Clutton,  Carter,  and  FearoB« 
And  I  have  also  taken  the  cash  accounts   be- 
tween all  the  parties  aforesud  in  respect    of 
such  bills.     And  I  find,  that  on  the  10th  of 
May,  1833,  there  was  due  from  the  said  Samuel 
Brazier  to  Messrs.  Clutton  and  Carter  in  re- 
spect of  the  first  mentioned  bill,  and  the  cash 
account  relating  thereto,  and  for  costs  of  the 
judgment  entered  upon  the  warrant  of  attorney 
given  to  secure  payment  of  such  biU  and  cash 
account,  the  sum  of  105/.  8#.  7d. ;    and*  for 
which  sum  I  thiulc  the  judgment  so  entered  up 
and  the  execution  issued  thereon  ought   to 
stand ;  and  that  on  the  10th  day  of  May,  1833, 
there  was  due  to  Messrs.  Cluttou,  Carter,  and 
Fearon,  from  the  said  Samuel  Brazier,  in  re- 
spect of  the  other  bill,  and  the  cash  account 
relating  thereto,  and  for  the  costs  of  judgment 
entered  upon  the  warrant  of  attorney  given  to 
secure  the  payment  of  such  last-mentioned  bill 
and  cash  account,  the  sum  of  134/.  9«.  10c/. ; 
and  for  which  sum  the  judgment  so  eatererl  up 
and  the  execution  issued  thereon  ought  tostand. 
It  then  went  on  to  state,  that  aceoraing  to  an 
order  made  by  Lord  Lyndhurst,  he  had  taxed 
a  third  bill  of  costs,  the  original  amount  of 
which  was  98/.  Ts,  2d.,  but  w^hich  on  taxation 
he  reduced  to  66/.  \s,  10e/.,be]n^80  much  of  the 
costs  of  an  action  which  the  said  Samuel  Bra- 
zier bad  incurred  up  to  the  29th  of  September, 
1827,    when   Clutton   and  Carter,    and  Mr. 
Fearon   commenced  partnership;  and  which 
bill,  the  Master  found  was  delivered  to  the 
said  Samuel  Brazier,  with  the  other  two  bills 
above  referred  to,  but  that  the  amount  of  them 
was  by  mistake  omitted  to  be  inserted  in  the 
cash  account  sent  to  Samuel  Brazier,  when  the 
^varrants  of  attorney  were  executed. 

He  further  certified,  that  Samuel  Brazier 
had  produced  before  him  a  receipt  signed  bv 
a  clerk  of  Clutton  and  Co.,  and  dated  the  26th 
of  November,  1832,  (being  two  years  after  the 
date  of  the  warrant  of  attorney)  for  76/. — "  on 
account  of  debt  and  costs  due  to  the  lale  firm 
of  Clutton,  Carter,  and  Fearon,"  which  sum  b 
placed  to  the  credit  of  Samuel  Brazier  in  re- 
Ipect  of  the  last  mentioned  bill,  hut  which  pay- 
ment bv  resson  of  such  bill  being  now  reduced 
to  66/.  \s.  10^.  will  leave  a  balance  in  iavoar 
of  Brazier  of  8/.  18«.  2(/. 

It  was  contended,  en  the  part  of  Brazier, 
that  as  the  receipt  in  question  was  given  for 
''  debt  and  costs,"  the  whole  of  the  /5/.  must 
be  considered  as  a  payment  on  account  of  the 
other  two  bills  only,  as  they  were  the  only  bills 
included  in  the  warrants  of  attorney,  and  con- 
sequently the  costs  are  confined  to  them.  It 
was,  on  the  other  hand,  insisted  by  Messn. 
Clutton  and  Co.,  that  as  the  payment  was  made 
on  account  of  a  debt  due  to  the  finna  genenUy, 
they  were  at  liberty  to  apply  it  where  they 
pleased,  the  more  especially  in  consequence  of 
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the  bill  having  been  delivered  with  the  others^ 
and  would,  had  it  been  thought  of  in  time,  have 
been  included  in  the  warrant  of  attorney.  The 
Master  was  of  opinion  that  they  were  right; 
but  submitted  this  point  to  his  Lordship's  su- 
perior judgment. 

The  Master  was  also  of  opinion,  that  the 
costs  of  the  application  and  taxation  should  be 
paid  by  Brazier ;  firstly,  because  in  regard  to 
the  merits  he  has  been  completely  answered ; 
secondly,  by  reason  of  less  than  a  sixth  having 
been  taken  olT,  whether  the  bill  of  66/.  \s,  10^. 
he  included  in  the  computation  or  not ;  thirdly, 
because  judgments  had  been  obtained  in  re- 
spect of  the  two  firi<t  bills,  by  which,  according 
to  a  late  decision,  they  were  taken  out  of  the 
statute. 

His  Lordship,  after  hearing  counsel  on  both 
sides,  made  an  order  confirming  the  whole  of 
Master  Goodrich's  report. 

In  Michaelmas  term  following,  a  rule  was 
obtained  by  Brazier  to  shew  cause  why  it  should 
not  be  referred  back  to  the  Master,  to  state  to 
the  Court  specially  the  facts  and  circumstances 
upon  which  he  had  reported  as  to  the  sums 
above  mentioned,  and  as  to  the  application  of 
the  sum  of  87/.  5«.  also  paid  by  Brazier  to 
Clutton  and  Carter.  Ana  that  in  the  mean 
time  the  sheriflf  retain  the  amounts  levied 
under  the  executions  issued  on  the  judgments. 

On  the  last  day  of  Trinity  term  cause  was 
shewn  against  this  rule,  when — 

The  Court  directed  the  rule  to  be  discharged, 
with  costs,  thus  confirming  the  Master's  re- 
ports. 

Rule  dbcharged,  with  costs. — Brazier  y. 
Bfifant,  T.  T.  1834.    K.  B.  F.  J. 


ATTORNEY   AND   CLIENT. — OPPRBSSION.— ■ 

LACHES. 

4/ter  the  lapse  of  three  terms  it  is  too  late  to 
make  an  application  to  the  Court,  on  the 
ground  ftf  alleged  oppression  by  an  attorney 
agttinsthis  client,  without  ejfplaining  the 
cause  of  delay. 

In  this  case  an  action  was  brought  by  an  at- 
torney against  the  defendant  for  the  amount  of 
his  bill  of  costs.  When  the  cause  came  on  for 
trial  a  verdict  was  found  for  the  plaintiff;  and 
it  was  agreed  that  he  should  receive  18/.  for 
debt  an<i  costs,  that  sum  to  be  paid  in  a  fort- 
night. At  the  end  of  that  time  a  demand  was 
made  on  the  defendant  for  payment,  by  a  per- 
son named  Fowler,  when  15/.  were  paid,  and  it 
was  agreed  that  if  the  remaining  3/.  were  paid 
on  a  eertain  day  it  would  be  accepted  in  full 
satisfaction  of  the  verdict.  It  was  not  paid  and 
judument  was  then  signed,  and  the  full  costs 
of  the  trial  taxed.  The  debt  and  costs  was 
then  made  to  amount  to  42/.  Cn.  sa.  was  issued 
for  that  amount,  and  the  defendant  taken  in 
execution.  He  paid  20/,  into  the  hands  of  the 
attorney,  and  the  defendant  was  set  at  liberty, 
that  sum  beinff  paid  over  to  Fowler.  An  ap- 
plication was  tnen  made  to  the  Court,  and  a 


rule  nisi  obtained,  calling  on  the  agent  Fowler 
to  pay  over  to  the  defendant  the  sum  of  20/.  so 
paid  to  him  by  the  sheriff. 

On  shewing  cause  against  this  rule,  it  was 
contended,  that  this  application  was  too  late,  as 
three  terms  had  been  allowed  to  elapse  before 
this  step  was  taken. 

yaughan,  B.,  with  whom  Bolland,  B.,  Gur- 
ney,  B.,  and  H^illiams,  B.  concurred,  were  of 
opinion,  that  the  motion  was  too  late,  as  no 
reason  was  given  for  the  delay. 

Rule  discharged.  —  Garry  v.  fFilhs,  E.  T. 
1834.    Excheq. 

WRIT  OF  TRXAL.*-8BERIFF*S  NOTES. — MOTION 
FOR   NEW  TRIAL. 

7%tf  proper  course  in  moving  fur  a  new  trial, 

where  an  issue  has  been  tried  before  the 

sheriff,  under  the  3  4*  4  fF,  4,  c.  42,  s.  17» 

is  to  produce  the  notes  of  the  presiding  qf* 

ficer  verified  by  affidavits* 

On  a  motion  for  a  new  trial  in  an  issue  dU 
rected  to  be  tried  before  the  sheriff,  under  the 
3  &  4  W.  4,  c.  42,  s.  17,  on  the  ground  of  ite 
being  a  perrerse  verdict,  affidavits  were  produ« 
ced  notmg  dl  the  facts  which  had  occurred  at 
the  trial. 

Bolland,  B.,  said  that  those  affidarits  were 
unnecessary,  as  it  had  now  been  agreed  by  all 
the  Judjres,  that  the  proper  course  would  be 
for  the  niture,  to  have  the  notes  of  the  presid* 
ing  officer  verified  by  affidavit,  as  that  would 
save  both  expense  and  trouble. 

Grainge  v.  Strapper,  E.  T.  1834.    Excheq. 


JUDGMENT  AS   IN  CASE   OF  A  NONStTIT.-** 
PEREMPTORY   UNDERTAKING. 

If  a  plaintiff'  gives  a  peremptory  undertaking 
to  try,  he  is  not  excused  for  not  doing  so, 
in  consequence  of  its  being  necessary  to 
amend  his  declaration,  or  a  proposal  to  re^ 
fer  being  made. 

Judgment  as  in  case  of  a  nonsuit  was  in  this 
case  obtained  by  the  defendant,  for  not  pro- 
ceeding to  trial  pursuant  to  notice.  The  rule 
was  discharged  on  the  plaintiff's  giving  a  pe- 
remptory undertaking  to  try  at  the  next  assizes. 
He  did  not  proceed  to  trial,  but  countermanded 
his  notice  which  he  had  given.  A  rule  abso- 
lute in  the  first  instance  for  judgment  as  in 
case  of  a  nonsuit,  was  then  obtained.  An  ap- 
plication was  afterwards  made  and  a  rule  nut' 
obtained  to  enlarge  the  peremptory  under- 
taking, on  the  ground  that  the  notice  of  trial 
had  been  countermanded  in  consequence  of 
the  declaration  requiring  amendment.  It  was 
also  suggested,  that  an  offer  to  refer  had  been 
made. 

Cause  was  shewn  against  this  rule. 

Parke,  B. — It  does  not  appear  to  me,  that  a 
sufficient  reason  has  been  ^hewn  for  not  fulfil- 
ling the  peremptory  undertaking.  The  rule 
must  therefore  be  discharged,  and  the  costs  be 
costs  in  the  cause. 

Rule  discharged  accordingly.*- ^arrt>«  v. 
Taylor,  E.  T.  1834.    Excheq. 
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PAUPER. — COSTS  OF  THE  DAY  FOR  NOT 
PROCEEDING  TO  TRIAL. 

ne  Court,  even  in  the  case  of  a  pauper^  will  not 
make  the  payment  of  the  costs  of  the  day  a 
condition  precedent  to  his  proceeding'  to 
trial,  but  the  defendant  may  have  an  attach- 
ment for  them, 

A  rule  nisi  was  in  this  case  obtained,  calling 
on  the  lessor  of  the  plaintiff  to  shew  cause  why 
the  proceedings  in  this  action  should  not  be 
stayed  until  the  costs  of  former  defaults,  in  not 
proceeding  to  trial  on  two  occasions,  should  be 
paid.  The  plaintiff  sued  in  formd  pauperis, 
and  the  Court  ordered  him  to  pay  the  costs  of 
the  day,  for  having  on  one  occasion  made  de- 
fault in  not  proceeding  to  trial  pursuant  to  his 
notice.  These  costs  were  not  paid,  and  a 
second  notice  of  trial  was  given  by  the  lessor 
of  the  plaintiff.  Default  was  again  made  by 
the  lessor  in  consequence  of  his  withdrawing 
the  record.  This  application  was  made  for  the 
purpose  of  stopping  him  from  proceeding  until 
he  had  paid  the  costs  of  these  two  former  oc- 
casions. 

A  rule  nisi  was  accordingly  granted,  and 
against  it  cause  was  shewn.  The  second  de- 
fault, it  appeared,  was  occasioned  by  the  tem- 
porary absence  of  a  registrar  ut  the  time  when 
the  cause  was  called  on.  It  became  necessary, 
of  course,  to  withdraw  the  record,  and  soon 
after  the  registrar  returned.  Application  was 
the  next  morning  made  to  the  other  side  for 
their  consent  to  restore  the  cause  to  the  list. 
This  was  refused.  Therefore,  the  default  was 
not  to  be  attributed  to  the  lessor  of  the  plaintilf, 
but  to  an  unforeseen  accident.  The  lessor 
of  the  plaintiff  was  a  pauper,  and  if  the  present 
rule  were  made  absolute,  for  compelling  him 
to  pay  the  costs  consequent  on  the  two  defaults, 
or  stay  his  proceeding  until  he  did  pay  them, 
it  would  be  equal  to  barring  him  from  enforc- 
ing his  rights. 

In  support  of  the  rule,  it  was  contended, 
that  it  was  but  just  to  the  defendant,  after  the 
long  continued  vexatious  proceedings  of  the 
pauper,  that  the  payment  of  the  two  sets  of 
costs  mentioned  in  the  rule  should  be  made 
a  condition  precedent  to  his  proceeding  to 
trial. 

Patteson,  J.,  considered  it  would  be  contrary 
to  the  rule  on  the  subject  to  make  the  pay- 
ment of  these  costs  a  condition  precedent. 
But  said  he  could  order  the  costs  of  the  day  to 
be  paid  to  the  defendant  by  the  lessor  of  the 
plaintiff,  and  for  them  the  defendant  had  a  re- 
medy by  attachment.  Therefore,  the  rule  may 
be  absolute  for  the  payment  of  the  costs  of  the 
day^  and  discharged  as  to  the  stay  of  proceed- 
ings. 

Kule  absolute  accordingly. — Doe  d.  Evans 
r,  Edwards,  T.  T.  1834.  K.  B.  P.  C. 


ATTACHMENT.-— SERVICE   OF  ALLOCATUR.—' 

ATTORNEY. 

In  order  to  obtain  an  attachment  for  non-pay^ 
ment  of  costs  where  the  demand  is  mad^  by 
a  third  person,  a  copy  of  the  pftwer  of  at- 
torney must  be  left,  as  well  as  the  orig'inal 
shewn. 

This  was  a  motion  for  a  rule  nisi  for  an  attach- 
ment against  an  attorney,  for  non-payment  of 
a  sum  of  800/.  pursuant  to  the  Master's  ali&ctr- 
tur.  It  appeared,  that  at  the  lime  a  demand 
was  made  for  the  money,  which  was  by  a  third 
person,  a  copy  of  the  rule  and  the  Master's  <v/. 
locatur  were  left,  and  the  original  shewn  ;  but 
although  the  original  of  the  power  of  attorney 
was  shewn,  no  copy  of  it  was  left.  An  objec* 
tion  was  made  in  the  office  to  draw  up  the  rule 
in  consequence  of  a  copy  of  it  not  having  been 
left.  As  a  copy  of  the  power  of  attorney 
can  be  of  no  use  to  the  defendant,  it  must  be 
unnecessary  to  leave  one.  All  the  information 
which  the  cupy  could  convey  to  him,  the  party 
would  obtain  by  seeing  the  original.  It  might 
perhaps  be  important  to  have  a  copy  of  the  rule 
and  Master's  allocatur,  in  order  to  see  whether 
there  were  any  objections  to  which  they  were 
liable.  As  far  as  the  power  of  attorney  waa 
concerned,  all  that  he  could  require  from  that 
document  was  to  see  whether  the  proper  per- 
son had  demanded  the  money.  From  a  mere 
inspection  of  it  he  could  have  ascertained  that 
fact  as  well  as  if  he  had  had  a  copy  left  with 
him. 

Patteson,  J.,  was  of  opinion,  that  it  was  a  fit 
matter  for  consideration,  therefore  granted  & 
rule  nisi. 

Rule  nisi  granted. 

On  shewing  cause  against  this  rule,  it  was 
contended,  that  it  was  equally  necessary,  that 
a  copy  of  the  power  of  attorney  should  be  kft 
as  a  copy  of  the  rule  and  allffcatur. 

Patteson,  J. — If  the  practice  is  to  leave  a 
copy  of  the  power  of  attorney  at  the  time  of 
making  the  demand,  I  should  not  be  disposed 
to  break  into  it.  I  am  informed  by  the  clerk 
of  the  rules,  that  the  invariable  practice  b  to 
leave  a  copy ;  and  the  reason  why  it  is  desi- 
rable that  a  copv  of  the  power  of  attorney 
should  be  left  with  the  defendant  I  can  easily 
conceive,  as  some  difficulty  might  be  experi- 
enced by  an  unlettered  person  in  making  out 
the  power  of  attorney  on  a  momentary  inspec- 
tion. Upon  the  whole,  therefore,  I  think  the 
better  plan  would  he  in  such  a  case,  to  hold 
that  a  copy  of  the  power  of  attorney  should  be 
left.  I  make  no  distinction  between  the  case 
of  an  attorney  and  that  of  any  otho-  persoo. 
The  rule  should  be  as  general  as  possible.  The 
mere  shewing  it  to  the  party  was  not  a  sufficient 
opportunity  for  him  to  see  whether  it  was  a  legal 
or  illegal  demand.  The  present  rule  most 
therefore  be  discharged,  but  without  costs. 

Rule  discharged  without  costs. — KiHg'  t« 
Pacbwood,  T.  T.  1834.  K.  B  P.  C. 
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AFFIDAVIT   OF    DEBT. — JUDGE'S    ORDER.— 
BILL    OF   EXCHANGE. 

in  an  affidavit  of  debt  on  a  bill  of  exchange,  the 
amount  of  the  bill  must  be  stated. 

Cause  was  shewn  in  this  case  against  a  rule 
nisif  for  cancelling  the  bail-bond  on  entering  a 
common  appearance.  It  appeared,  that  the 
defendant  had  been  sued  on  a  bailable  latitat, 
on  which  he  was  not  arrested,  and  in  the  year 
1831  an  affidavit  of  debt  was  made.  He  was, 
however,  since  then  arrested  on  a  capias  under 
»  Judge's  order,  on  the  original  affidavit. 

There  were  two  objections  to  the  proceed- 
ings ;  the  first  was,  that  the  affidavit  was  insuf- 
ficient, and  the  second,  that  it  was  stale,  in 
having  been  made  more  than  a  year  before. 
With  respect  to  the  second  objection,  that  was 
clearly  cured  by  the  Judge's  order  to  hold  to 
bail.  The  objection  to  the  affidavit  itself  was, 
that  it  was  on  a  bill  of  exchange  and  interest 
thereon,  without  stating  the  amount  of  the  bill 
itself.  If  that  objection  was  a  good  one  the 
defect  was  cured  by  the  Judge's  order. 

In  support  of  the  rule,  it  was  contended, 
that  the  Judge's  order  could  not  cure  the  first 
objection,  as  the  effect  of  the  order  was  merely 
to  enable  the  plaintiff  to  arrest  the  defendant 
a  second  time,  and  did  not  touch  on  any  ques- 
tion as  to  the  affidavit,  which  was  not  before 
the  Judges.  The  non-statement  of  the  amount 
of  the  bill  of  exchange  was  evidently  a  defect 
in  the  affidavit,  which  would  entitle  the  defend- 
ant to  have  the  bail-bond  delivered  up  to  be 
cancelled. 

Taunlon,  J.,  was  of  opinion,  that  this  rule 
ought  to  be  made  absolute,  but  not  with  costs 
The  Judge's  orrlcr,  although  conclusive  in  mat- 
ters brought  before  the  learned  Judge  at  the 
time  of  applying  to  obtain  the  order,  cannot 
affect  matters  not  brought  before  him.  Now 
it  does  not  appear,  that  before  the  learned 
Judge  made  the  order  his  attention  was  brought 
to  this  defect.  His  order,  therefore,  cannot 
be  conclusive  with  respect  to  it,  and  the  affida- 
vit, therefore,  is  to  be  viewed  as  if  no  such 
order  had  been  made.  As  to  the  merits  of 
this  application,  I  am  of  opinion,  the  amount 
of  the  bill  should  be  Hpecified  in  the  affidavit  to 
hold  to  bail.  That  is  now  the  constant  prac- 
tice at  chambers.  The  ground  of  it  is  this, 
that  unless  the  principal  and  interest  were  dis- 
tinguished, in  an  affidavit  for  debt  of  20/.  the  bill 
might  only  be  15/  and  the  residue  might  be  for 
interest,  fhe  interest  does  not  in  general  form 
the  ground  of  arrest,  it  is  in  the  nature  of  da- 
mages. The  rule  therefore  must  be  made  ab- 
solute, %vithout  costs. 

Rule  absolute,  without  costs. — fTestmacott 
V.  (7oo*,E.  T.  1834.     K.  B.  P.  C. 


ANSWERS  TO  QUERIES. 


promissory  note,  is  clearly,  as  a  release  of 
debt,  a  beneficial  interest  to  D,  under  the  tes- 
tator's will.  The  Legacy  Act,  36  G.  3,  c.  62, 
does  not  specifically  charge  with  duty  releases 
of  debt  of  any  kind ;  but  as  there  cannot  be 
any  doubt  that  such  releases  operate  to  the 
benefit  of  the  legatee  {unless  insolvent)  to  the 
amount  of  his  oebt,  which,  in  the  absence 
of  the  testator's  direction  that  it  should  be 
forgiven,  would,  of  course,  be  recoverable 
by  the  executors  ;  and  as  the  Legacy  Act 
(s.  7)  distinctly  renders  liable  to  duty  **  any 

fift  by  will,"  the  constant  practice  of  the 
tamp  Office  is  to  require  auty  on  all  re- 
leases of  debt,  as  beneficial  interests,  equiva- 
lent to  gifts,  by  will.  In  the  case  referred  to, 
B,,  who  is  a  stranger  in  blood,  is  undoubtedly 
liable  to  pay  50/.  duty  (*.  e,  10/.  per  cent.)  be- 
fore the  executors  need  deliver  to  him,  or  can- 
cel»  his  promissory  note ;  but  he  refuses  to  do 
so,  and  the  question  is,  "  Can  the  Legacy 
Office  compel  the  executors  to  pay  the  duty?** 
Undoubtedly  they  can.  "  Can  the  executors 
make  B,  refund  ? '  UDquestionably,  if  he  be 
solvent,  by  holding  his  note,  or  suing  him,  or 
both ;  and  whether  or  not,  the  Office  roust  be 
paid.  "Out  of  what  fund?"  The  residue; 
for  what  other  fund  can  1)e  applicable  under 
such  circumstances  ?  and  if  that  were  not,  the 
duty  on  such  gifts  might  be  continually  evaded. 

J.  H.  B. 


€amman  &afs. 

executor's  debt.    pp.  176,  222,  240,  349. 

Where  a  testator  has  not  left  funds  sufficient 
for  the  payment  of  his  own  debts,  equity  will 
interfere,  and  the  debt  of  the  executor  shall  be 
assets.  In  respect  to  legatees,  the  case  is  dif- 
ferent. An  executor's  debt  is  considered  in 
the  light  of  a  specific  liequest  or  legacy  to  the 
debtor  for  the  purpose  of  discharging  the  debt, 
and  therefore  the  executor  hus  a  right  to  it 
exclusive  of  the  other  legatees.  Toller's  Exec. 
349.  An  executor's  debt  is  released,  even 
though  he  dies  without  having  proved  the  ^vill, 
or  even  though  he  refuses  to  act  with  his  co- 
executors;  and  the  only  way  by  which  the 
release  of  the  debt  of  an  executor  can  be  pr&r 
vented  at  law,  is  by  the  executor  renouncing 
the  office  in  the  Spfritual  Court.  fTankfordy. 
IVankford,  Salk.  300—7—8. 

Legalis. 


LEGACY  duties.      P.  304. 

The  fact  of  a  testator  **  forgiving  "  B.  (or 
any  other  person)  a  debt  due  to  him  on  liis 


action.— CITY  COURTS.      P.  384. 

1.  In  answer  to  "  A  Subscriber,"  I  beg  to 
state,  that  although  it  is  absolutely  necessary 
in  these  courts  that  the  subject-matter  whicn 
raises  the  gist  of  the  action  must  take  place 
within  their  jurisdiction,  yet  it  is  not  therefore 
to  be  inferred  that  the  whole  grievance  which 
the  action  is  instituted  to  redress  should  accrue 
within  such  jurisdiction.  A  promise  to  pay 
or  account,  or  an  order  given,  or  delivery  made, 
within  the  jurisdiction,  or  a  delivery  made 
elsewhere  in  consequence  of  such  an  order, 
have  been  held  to  be  sufficient  to  give  them 
[  jurisdiction  over  the  matters  so  bronght  Tvithm 
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their  controul ;  and  taking  it  for  mnted  that 
the  sum  to  be  recovered  is  above  54.,  that  being 
the  amount  restricted  by  the  London  Court  of 
Requests  Act.  39  &  40  G.  3.  c.  104,  and  that 
the  merchant's  clerk  and  the  mechanic  have 
by  their  own  acts  brought  the  demand  within 
the  iurisdiction  of  these  courts,  they  can  be 
sued  in  them.  J.  P.  P. 

2.  The  "seeking  a  livelihood'*  mentioned 
in  the  tu:t,  must  be  on  a  person's  "  own  ac- 
count."   Smith  r.  Nunell,  10  B.  &  C.  355. 

X.  Y. 


QUERIES. 


lotD  Of  9^0]ifrtp  otOi  Con6esxiu{njt. 

ARRBARS  OF  RBNT. 

By  the  3  &  4  W.  4,  c.  27,  §  42,  (the  Limita- 
tion  of  Actions  Act,  which  received  the  royal 
assent  24/A  July,  1833.)  it  is  enacted,  "  that 
after  31*/  December,  1833,  ho  arrears  of  rent, 
ac.  shall  be  recovered  by  any  distress,  action, 
or  suit,  but  within  siw  years  next  after  the 
same  shall  become  due,"  &c.  By  3  &  4  W.  4, 
c.  42,  §  3,  (the  Act  for  the  further  Amend- 
ment of  the  Law,  which  received  the  royal 
assent  on  the  14M  August,  1833,)  it  is  en- 
acted, that  "  all  actions  of  debt  for  rent  upon 
an  indenture  of  demise,  all  actions  of  cove- 
nant or  debt  upon  any  bond  or  other  specialty, 
&c.  that  shall  oe  sued  or  brought  at  any  time 
after  the  end  of  that  Session  of  Parliament, 
shall  be  commenced  and  sued  within  the  time 
and  limitation  thereinafter  expressed  and  not 
after;  i.  e.  the  said  actions  of  debt  for  rent 
upon  an  indenture  of  demise,  &c.  &c.  within 
ten  years  after  the  end  of  that  Session,  or 
within  twenty  years  after  the  cause  of  such 
actions  or  suits,  but  not  after."  By  the  44th 
sec.  it  is  enacted,  *'  that  this  statute  shall  com- 
mence and  take  effect  on  the  1st  day  of  June, 
1833."  ^.granted  a  demise  by  indenture  of 
lands  to  B.  for  ninety-nine  years,  determinable 
on  the  death  of  the  longest  liver  of  three  per- 
sons (one  of  them  being  still  living),  in  which 
indenture  is  a  covenant  for  payment  quarterly 
of  a  rent  of  6s.  Sd.  a  year.  B.  assigned  his 
demise  to  C,  and  A.  sold  his  reversion  to  D. 
No  rent  has  been  paid  on  this  demise  for  fifty 
years.  D.  on  recently  completing  his  pur- 
chase of  ^.,  called  on  C.  to  pay  him  the  arrears 
of  this  rent,  who  contends  that,  under  the  first 
of  the  above-mentioned  statutes,  he  is  liable 
only  to  pay  six  years  of  the  arrears.  />.,  on 
the  other  hand,  contends  he  is  entitled  to  re- 
ceive at  least  twenty  years  of  such  arrears  un- 
der the  second  of  the  above-mentioned  statutes. 
Will  any  one  of  your  numerous  readers  say 
what  is  the  law  in  this  case  ?  H. 


of  P.  his  wife,  to  commence  from  the  24th  of 
June  in  that  year.  The  lease  to  conttun  the 
usual  covenants  between  landlords  and  tenants, 
and  also  a  proviso  that  if  either  the  said  X.  U. 
or  P.  his  wife  should  commit  any  misdemeanor, 
such  as  to  render  them  amenable  to  the  Isws 
of  their  country,  the  lease  to  be  determined. 
No  rent  is  stipulated  to  be  reserved  by  the 
agreement.  In  pursuance  of  this  agreement 
X.  U.  entered  into  possession,  enclosed  the 
land,  and  built  a  cottage  on  it.  No  rent  has 
ever  been  paid,  and  none  claimed  until  the 
year  1830,  when  the  annual  rent  of  50<.  was 
demanded.  If  a  lease  be  now  granted,  most 
there  be  any,  and  what  rent  reserved ;  and  if 
any,  can  the  arrears  from  1819  be  claimed? 

K.  L.  O. 


THE  EDITOR'S  LETTER  BOX. 


LBA8E. — ARRBARS  OF  RENT. 

y.  Z.  being  possessed  of  six  acres  of  rough 
uncultivated  land,  in  the  year  1819,  by  agree- 
ment in  writing,  agreed  to  grant  a  lease  of  the 
same  to  JC.  U,,  foi  the  life  of  himself  and  that 


COMHENTARIBS   ON   THE   NEW    STATUTES* 

The  Second  Part  of  the  Commektahies  on 
the  New  Statutes  passed  in  the  last  session 
of  parliament,  contains  all  the  acts  relating 
to  the  Common  and  Criminal  Law,  including 
the  Central  Criminal  Court  Act ;  shewing  die 
alteration  thereby  made  in  the  Law,  with  the 
Acts  verbatim.    Price  2s. 

The  First  Part  contains,  the  whole  of  the 
Law  and  Practice  under  the  Poor  Law  Amend- 
ment Act,  with  the  Act  verbatim.     Price  3#. 

Part  III,  containing  all  the  Acts  relating  to 
Equity  and  Conveyancing,  will  be  published  on 
October  the  25th.    Edited  by  Barristers. 

The  recommendation  of  a  correspondent,  as 
to  a  concise  statement  of  the  Law  relating  to 
Fixtures  removable  by  a  Tenant,  will  prolmbly 
be  attended  to. 

We  have  received  several  fiuthcr  letters  on 
the  subject  of  Progressive  Stamp  Duties,  all  of 
which  contradict  tne  suggestions  of  '*  B."  and 
"  F.  B.,"  and  somewhat  rou^blv  handle  them. 
The  words  of  the  act,  attentively  considered, 
will  readily  determine  the  question.  We 
deemed  it  proper  to  let  our  correspondents  be 
heard,  and  it  is  of  course  well  understood,  that 
we  cannot  be  answerable  for  the  soandneas  of 
the  points  which  are  thus  mooted. 

llie  Letters  of  T.  A. ;  "  A  Copying  Clerk  ;•» 
and  I.  S.,  are  under  consideration. 

The  Queries  and  Answers  of  X.  F. ;  T.  S ; 
Ch.j  R..H. ;  F. ;  R.  C.  B. ;  and  H.  S.  I., 
have  been  received. 

The  communications  of  X.  A  ;  A  Warwidc- 
shire  Subscriber,  and  H.  P.  J.,  will  be  consi- 
dered. 

We  thank  G.  B.  for  his  communicaUon,  of 
which  we  shall  avail  ourselves  the  first  oppor- 
tunity. 

We  refer  an  Articled  Clerk  to  the  8teward's 
Office,  Lincoln's  Inn. 

We  will  insert  the  letter  of  the  Solicitor  in 
the  case  of  Shirley  v.  Jacobs. 

We  do  not  see  the  propriety  of  giving  the 
name  of  our  correspondent  T.  B.  Arc  the  facts 
inaccurately  stated  ? 


SEfie  ftegul  i&hf^ev\^tv. 
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PertineCy  eC  Dcscire  malum  est,  agitamus. 


MOIIAT. 


THE  LAW  OF  CONTRACTS. 


WHAT  AORBBMXNTS  MUST  BS  IN  WRITINQ. 

In  aa  article  intended  as  the  first  of  a  series 
on  the  Law  of  Simple  Contracts,  we  lately 
explained  the  nature  of  a  consideration/  and 
its  necessity  in  any  contract  of  this  descrip- 
tion. In  continuation  of  our  design,  we 
proceed  to  consider  the  differences  of  form 
of  which  a  simple  contract  is  susceptible, 
and  their  effect  on  its  validity  or  operation. 

In  one  sense — the  largest — a  contract  is 
in  a  different  form  when  contained  in  a  letter, 
in  a  memorandum,  in  an  olograph, — when 
expressed  as  the  act  only  of  one  party,  like 
a  deed-poll,  or  as  the  act  of  both  parties, 
like  an  indenture ;  but  as  to  all  such  diver- 
sities one  remaik  applies,  that  written  in- 
struments of  whatever  name  or  form,  if  not 
delivered  as  deeds,  have  no  intuitive  force 
gna  writings,  but  operate  merely  as  evi- 
dence, and  therefore  in  every  form  are  of 
equal  validity.  And  hence  the  only  distinc- 
tion on  which  we  shall  have  occasion  to 
dwell  is,  the  general  distinction  between 
oral,  or  verbal,  and  written  agreements. 

At  common  law,  there  was  no  distinction 
in  respect  of  their  validity  between  oral  and 
written  agreements;  but  in  every  case  in 
which  a  deed  was  not  necessary,  a  verbal 
agreement  was  sufficient;  and  a  verbal 
agreement  in  the  present  day  also  is  suffici- 
ent in  any  such  case,  except  where  some 
statute  makes  verbal  agreements  null,  or, 
which  is  the  same  thing,  requires  an  agree- 
ment to  be  in  writing. 

To  the  practitioner,  the  question  is  con- 
stantly recurring,^  must  such  and  such  an 

•  j4nie,  p.  386,  L.  O.  Sept.  13, 1834. 
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agreement  be  in  writing?— or  such  an  agree  - 
ment  has  been  made  verbally,  is  that  suffici- 
ent ?  We  shall  endeavour  to  supply  him 
with  the  materials  out  of  which  he  wUl  find 
a  ready  answer  to  every  such  question ;  and 
shall  proceed,  to  explain  the  statutes  by 
which  agreements  are  required  to  be  in 
writing. 

The  chief  statute  relating  to  agreements 
is  the  Statute  of  Frauds,  (29  Car.  2,  c.  3.) ; 
the  next  in  importance.  Lord  Tenterden's 
Act,  (9  Geo.  4,  Cm14)  ;  and  there  are  one 
or  two  other  minor  statutory  provisions. 

In  the  4th  sect.^  of  the  Statute  of  Frauds, 
five  kinds  of  agreements, — and  in  the 
1 7th,  one  other  kind, — are  declared  null, 
unless  made  in  writing.  They  are:— -l. 
Agreements  whereby  any  executor  or  ad- 
ministrator would  be  obliged  to  answer  da- 
mag^  out  of  his  own  estate. — As  to  which 
it  must  be  observed,  that  not  every  agree- 
ment upon  which  an  executor  may  make 
himself  personally  liable  comes  under  this 

to  The  4th  section  is  as  follows :— ''  No  ac- 
tion shall  be  brought  whereby  to  charge  any 
executor  or  adminutrator  upon  any  special 
promise  to  answer  damages  out  of  his  own 
estate;  or  whereby  to  charge  the  defendant 
upon  any  special  i)roroi8e  to  answer  for  the 
debt,  default,  or  miscarriage  of  another  per- 
son, or  to  charge  any  person  upon  any  agree- 
ment made  upon  consideration  of  marriage,  or 
upon  any  contract  or  sale  of  lands,  tenements, 
or  hereditaments,  or  any  interest  in  or  con- 
cerning the  same,  or  upon  any  agreement  that 
is  not  to  be  performed  within  the  space  of  one 
year  from  the  making  thereof,  unless  the 
agreement  upon  which  such  action  shall  be 
brought,  or  some  memorandum  or  note  thereof 
shall  be  in  writing,  and  signed  by  the  party  to 
be  charged  therewith,  or  dv  some  other  per- 
son thereunto  by  him  lawfully  authorised.** 
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deecHption ;  but  such  agreements  only  as 
relate  to  things  for  which  there  would  be  a 
remedy  agednst  the  estate  of  the  deceased^ ; 
but  none  against  the  executor,  without  his 
special  agreement ;  such,  for  instance,  are 
agreements  to  pay  legacies,  to  pay  debts,  or 
perform  any  tether  obligation,  which  but  for 
the  agreement  would  be  incumbent  on  the 
executor  only  in  his  representative  capacity : 
these  agreements  in  the  present  day,  must  be 
in  writing,  and  it  should  be  recollected,  that 
there  must  also  be  between  the  executor  and 
promisee  some  new  consideration.  For  in- 
stance, "  prove  your  debt,  and  I  will  pay 
it,"  said  by  an  executor,  is  an  agreement 
upon  which  he  would  be  personally  charge- 
able ;  it  therefore  must  be  in  writing,  and 
if  in  writing,  it  may  be  enforced^  because  the 
trouble  of  proving  the  debt  is,  seemingly,  a 
new  consideration;  while,  on  the  other  hand, 
"  I  will  pay  your  legacy,  for  I  have  plenty 
of  assets,  and  to  spare,"  said  even  in  writ- 
ing, would  not  support  an  action ;  the  pos- 
session of  assets  not  being  a  new  conside- 
ration, and  an  action  at  law  not  lying  for  a 
legacy,  except  upon  some  good  and  valid 
consideration.^ 

2.  Agreements  to  answer  for  the  debt, 
default,  or  miscarriage  of  another  person,^ 
are  next  mentioned.  All  agreements  of 
guarantie  are  within  this  description:  all 
such  agreements,  therefore,  must  be  in 
writing.  Thus  in  Matson  v.  Wharam,^ 
where  the  defendant  had  promised  the 
^  plaintiff  verbally  to  see  him  paid  for  certain 
goods,  and  it  appeared  that  he  had  debited 
a  third  person  for  them,  the  action  was 
held  not  maintainable ;  for  the  credit  having 
been  given  to  another,  it  was  a  promise  to 
answer  for  the  debt  of  another  person.  In 
such  cases — and  they  are  of  daily  occur- 
rence— the  material  inquiry  is,  to  whom,  as 
principal  debtor,  was  credit  given.  If  the 
promise  is  collateral,  it  must  be  in  writing. 
And  not  only  is  a  promise  to  pay  the  debt 
of  another,  but  every  collateral  promise,  and 
therefore  a  promise  to  answer  for  the  per- 
formance of  the  special  agreement  of  another 
person,  is  within  this  description.  The  word 
"  miscarriage,"  also,  has  been  construed  to 


c  Actions  against  executors,  qua  executors, 
are  in  effect  remedies  only  agamst  the  estate, 
because  executors  are  liable  only  to  the  extent 
of  the  assets  unadmioistered. 

d  Deeks  v.  Strait,  6  T.  R.  690  j  overruling 
Hairkes  v.  Saunders,  Cowp.  290. 

^  For  a  full  exposition  of  the  effect  of  this 
nart  of  the  Statute  of  Frauds,  see  Theobald's 
Law  of  Principal  aad  Surety,  p.  36,  ch.  3. 

'  2  T.  R.  8(1 


include  torts ;  and  therefore  agreements  to 
answer  for  any  wrong  done  by  another 
person  are  within  this  description.  Thus, 
where  A,,  without  leave,  took  the  horse  of 
B.,  and  it  died  in  consequence  of  his  having' 
ridden  it,  and  A,'b  father,  in  consideratiozi 
of  B.'s  forbearing  proceedings  against^., 
promised  to  pay  B,  a  certain  sum  in  com> 
pensation  for  the  loss  of  his  horse  :  the 
promise  was  held  to  be  within  the  statute^ 
it  being  a  promise  to  answer  for  the  mis- 
carriage— the  wrongful  act — of  another 
person.^ 

Fully  to  comprehend  this  subject,  we 
must  see  what  agreements  or  cases  do  not 
come  within  the  above  description.  First, 
as  to  debts, — If  the  debt  is  Charles's  own 
(as  it  would  be  if  the  credit  was  given  to 
Charles),  Charles's  promise  to  pay  it  is  not 
within  the  above  description,  and  conse- 
quently need  not  be  in  writing.  A,  was 
doing  certain  work  in^.'s  house,  and  being 
unable,  for  want  of  credit,  to  procmne  the 
necessary  materials,  B.  undertook  to  pay 
for  them.  B/s  undertaking  was  in  writ- 
ing, but  was  defective  as  a  guarantie  in  not 
stating  the  consideration :  this  objection 
was  made,  but  the  Court  considered  B,  as 
the  debtor,  and  consequently  that  he  was 
liable  without  an  agreement  in  writing.^ 
So  in  Edge  v.  Frost}  where  the  written 
agreement  had  a  similar  defect,  but  it  ap- 
peared that  the  defendant  had  given  orderM 
for  the  subject-matter  of  the  demand,  both 
before  and  after  the  written  agreement,  he 
was  held  liable  independently  of  the  agree- 
ment. 

Where  a  debt  is  charged  or  secured 
on  a  particular  fund,  or  on  assets  of  any 
kind,  of  which  the  creditor  has  the  posses- 
sion, and  another  person  promises  to  pay 
the  debt  in  consideration  of  such  fund  being 
transferred  to  him,  the  promise  is  held  not 


IT  Kirkham  v.  Marttfr,  2  B.  &  AM.  613. 

h  Dixon  V.  Hatfield,  10  Moore,  42.  The 
written  agreement  in  this  case  was  as  follows : 
*'  I,  Richard  Hatfield,  do  agree  to  pay  Mr. 
Moore"  (the  plaintiff  was  assignee  ot  Moore) 
*'  fifty  pounds,  for  timber  to  house  in  Annett's 
Crescent,  out  of  the  money  that  I  have  to 
pay  W.  West,  provided  West's  work  Is  com- 
pleted." 

i  4  Dowl.  &  R.  243.  The  written  agree- 
ment  was  as  follows :  "  I  hereby  undertake 
to  Mr.  T.  Edge,  to  see  him  paid  for  the  om 
apparatus  he  has  put  up  and  furnished  lor 
Mr.  J.  Brunton,  according  to  the  work,  to  be 
performed  in  a  scientific  manner,  as  shall  be 
thought  necessary  and  approved  by  Mr.  Evans, 
the  superintendant  of  the  gas  works  in  Peter 
Street." 
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to  come  within  the  above  description :  the 
assets,  or  fund,  it  seems,  being  regarded  as 
the  debtor  in  spch  a  case— in  which  point 
of  view  the  debt  certainly  is  not  the  debt 
of  another  p^^on,  or  not  in  the  ordinary 
sense  of  that  expression.  Thus,  where  the 
plaintiff,  an  auctioneer,  having  goods  in  his 
possession  und^  a  bill  of  sale,  forbore  to 
sell  them,  and  gave  up  the  possession,  upon 
the  defendant's  verbal  undertaking  to  pay 
the  debt  to  secure  which  the  bill  of  sale 
was  given,  the  verbal  promise  was  held  suf- 
ficient.^ So,  where  a  landlord  having  dis- 
trained, withdrew  from  the  possession ;  ^ 
and  in  another  case,  being  about  to  distrain, 
forbore  to  do  80,°>  a  verbal  promise  by  a 
a  third  person  to  pay  the  rent  was  held  suf- 
ficient. So,  where  an  insurance  broker 
relinquished  his  lien  on  certain  policies  of 
insurance,  upon  the  defendant's  promising 
to  pay  the  debt  secured  by  the  lien,  this 
promise  was  held  sufficient  without  writ- 
ing.'* These  cases,  however*  have  received 
a  limitation  in  the  recent  one  of  Thomas  v. 
Williams  .•*>  there  the  plaintiff,  as  landlord, 
came  to  distrain  for  rent  goods  in  the  pos- 
session of  the  defendant,  an  auctioneer , 
who  was  about  to  sell  them,  and  the  defen- 
dant, in  consideration  of  the  distress  not 
being  made,  promised  to  pay  the  rent  then 
due,  and  the  rent  tliat  would  be  due  the 
following  Michaelmas ;  and  the  Court  dis- 
tinguished this  case  from  the  former  ones, 
and  held,  that  as  the  distress  could  not  be 
made  for  the  rent  not  yet  due,  the  promise, 
being  entire,  that  is,  being  made  with  equal 
reference  to  both.?  rents,  ought  to  have 
been  in  writing.  ^ 


k  Bttrrell  v.  Trusseli,  4  Taunt.  1 17. 

1  Edwarf/8  V.  Keliy,  6  M.  8e  S.  204. 

«  mitiam*  V.  Leper,  3  Burr.  1886. 

n  Castling  v.  Auberi,  2  East,  324. 

o  10  B.  «t  C.  664. 

P  Where  an  agreement  is,  or  is  declared  upon 
as  entire,  and  is  bad  in  part,  an  action  will  not 
lie  upon  it ;  see  t'haier  v.  Becket,  7  T.  R.  20 1  ; 
but  where  the  agreement  is  severable  into  dif- 
ferent parts,  each  part  being  qua  a  separate 
agreement,  the  defect  of  one  part  will  not  vi- 
tiate the  other  parts.  See  Wood  v.  Benson,  2 
Cr.  and  Jervis,  94. 

4  In  delivering  judgment.  Lord  Tenterden 
said,  **  There  is  no  case  in  which  the  promise 
of  payment  has  gone  beyond  the  amount  of  the 
right  vested  in  the  party  to  whom  the  promise 
was  made,  or  beyond  the  assumed  value  of  the 
fund  out  of  which  the  payment  was  to  be  made. 
In  Edwards  v.  Kellij,  the  landlord  to  whom  the 
promise  was  made,  had  actually  distrained  the 
goods  of  his  tenant,  and  delivered  them  to  the 
defendant  to  be  sold  in  consideration  of  his 
promise  Ui  pay  the  rent  due  for  which  the  dis- 


In  Anstey  v.  Marden^  where  the  defend- 
ant purchased  of  the  plaintiff  certain  debts, 
and  took  an  assignment  of  them,  the  agree- 
ment or  promise  to  pay  the  purchase  money 
or  price,  was  held  not  a  promise  to  answer 
for  the  debt  of  another  person.  So,  where 
A,,  finding  himself  unable  to  pay  for  certain 
goods,  transferred  them,  with  the  consent  of 
the  seller,  to  the  defendant,  who  promised 
to  pay  for  them,  this  was  held  a  new  sale, 
and  the  promise  consequently  valid,  though 
not  in  writing."  In  Goodman  v.  Chase,^  A., 
being  in  execution  under  a  ca,  sa,  at  the 
plaintiff's  suit,  was  let  out,  upon  the  defend- 
ant's undertaking  to  pay  the  debt  in  case  of 
non-compliance  with  certain  conditions; 
the  undertaking  was  in  writing,  but  was  de- 
fective as  a  guarantie,  in  not  stating  the 
consideration;  but  the  Court  avoided  this 
objection,  holding,  that  as  the  effect  of  the 
ca.  sa,  was  to  discharge  the  debt,  the  under- 
taking did  not  come  within  the  statutory 
description.  Lord  Ellenborough  said,  "  By 
the  discharge  of  Chase,  junior,  with  the 
plaintiffs  consent,  the  debt  as  between  those 
two  persons  was  satisfied.  •  No  case  can  be 
cited  in  which  such  a  discharge  has  not 
been  held  quite  sufficient.  Then  if  so,  the 
promise  by  the  defendant  here  is  not  a  col- 
lateral but  an  original  promise,  for  which 
the  consideration  is,  the  discharge  of  the 
debt  as  between  the  plaintiff  and  Chase, 
junior.  That  being  so,  it  becomes  wholly 
unncessary  to  consider  the  question  arising 
out  of  the  construction  of  sect.  4,  of  the 
Statute  of  Frauds."    From  which  judgment 

tress  had  been  taken.  In  Cn$lling  v.  Auhert, 
the  plaintiff  gave  up  to  the  defendant  policies 
of  insurance  on  which  the  plaintiff  had  a  lien 
to  secure  himself  ac^ainst  bills  which  he,  on  the 
faith  of  that  lien,  had  accepted  for  the  accommo- 
dation of  the  assured,  and  the  person  to  whom 
he  delivered  them,  promised  to  discharge  the 
bills  and  give  to  the  plaintiff  the  same  indem- 
nity that  his  lien  afforded  him.  In  these  cases, 
the  promise  was  founded  on  a  new  considera- 
tion, distinct  from  the  demand  that  the  plaintiff 
had  against,  the  third  person,  although  its  per- 
formance would  have  the  effect  of  discharging 
that  demand,  and  releasing  that  person.  In 
Williams  V.  Leper,  there  was  no  actual  distress, 
but  there  was  a  power  of  immediate  distress, 
and  an  intention  to  enforce  it,  and  I  think,  the 
Judges  must  be  understood  to  have  considered 
that  power  as  equivalent  to  an  actual  distress ; 
but  whether  rightly  so  considered  or  not,  the 
decision  will  not  go  beyond  the  arrears  then 
due,  and  for  which  the  right  of  distress  might 
have  been  immediately  exercised. 

r  1  New  Rep.  124. 

8  Browninsr  v.  Staltard,  6  Taunt.  450. 

t  I  B.  &  Aid.  297. 
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concurring  as  it  does  with  the  three  preced- 
ing cases,  the  following  rule  seems  deduci- 
ble  ; — that  whenever  tibe  original  remedy  of 
the  creditor  is  destroyed  or  altered  by  the 
transaction,  the  promise,  though  in  effect  a 
promise  to  pay  the  debt  of  another,  is  not 
so  according  to  the  legal  construction  of 
those  words  in  the  statute. 

With  these  remarks  we  shall  conclude, 
and  leave  for  a  future  number  our  exposition 
of  the  rest  of  the  statute  above  quoted. 


CHANGES  MADE  IN  THE  LAW 
DURING  THE  LAST  SESSION  OF 
PARLIAMENT,  1834. 

No.  VI. 


THBACTTO  ABOLISH  HANGIKO  IK  CBAIN8. 

4  &  3  W.  4,  c.  26. 

In  our  last  Number  we  stated  the  effect  and 
abridged  the  provisions  of  the  chief  act  re- 
lating to  the  Criminal  Law,  the  Central 
Criminal  Court  Act,  4  &  5  W.  4,  c.  36. 
We  shall  now  notice  the  other  acts  which 
were  passed  in  the  last  Session  of  Parlia- 
ment relating  to  the  Criminal  Law.     Two 
of  them  have  been  passed  by  the  Legis- 
lature to  satisfy  the  present  desire  for  the 
mitigation  of  the  criminal  code ;  the  third 
remedies  a  defect  in  the  administration  of 
justice  in  boroughs.     The  first,  which  we 
shall  here  state>  is  intituled  "  An  Act  to 
abolish  the  Practice  of  hanging  the  Bodies 
of  Criminals  in  Chains ;"  and  after  reciting 
that  by  the  9  G.  4,  c.  31,  §  4,  it  was  en- 
acted,  that  the  body  of  every  person  con- 
victed of  murder  should  after  execution 
either  be  dissected  or  hung  in  chains,  as  to 
the  Court  who  tried  the  offender  should 
seem  meet,  and  that  the  sentence  to  be 
pronounced  by  the  Court  should  express 
that  the  body  of  the  offender  should  be  dis- 
sected or  hung  in  chains,  whichever  of  the 
two  the  Court  should  order :  And  that  by 
the  10  G.  4,  c.  34,  a  like  provision  was 
made  with  respect  to  persons  convicted  of 
murder  in  Ireland :  And  that  by  2  &  3  W. 
4,  c.  75,  §  16,  (stated  fully  5  L.  O.  38,) 
so  much  of  the  provision  of  the  9  G.  4,  c. 
31,  as  authorized  the  Court  to  direct  l^at 
the  body  of  a  person  convicted  of  murder 
should    after  execution  be  dissected  was 
repealed,   and  instead  thereof  it  was  en- 
acted, that  in  every  case  of  conviction  of 
any  prisoner  for  murder  the  Court  before 
which  such  prisoner  should  have  been  tried 


should  direct  such  prisoner  either  to  he 
hung  in  chains  or  to  be  buried  wiUiin  the 
precincts  of  the  prison  in  which  such  pri- 
soner shall  have  been  confined  after  convic- 
tion, as  to  such  Court  should  seem  meet ; 
and  that  the  sentence  to  be  pronounced  by 
the  Court  should  express  that  the  body  of 
such  prisoner  should  be  hung  in  chains  or 
buried  within  the  precincts  of  the  prison, 
whichever  of  the  two  the  Court  should 
order.  By  the  present  act,  so  much  of 
the  9  G.  4,  c.  31,  as  authorizes  the  Court 
to  direct  that  the  body  of  a  person  con- 
victed of  murder  should  after  execution  be 
hung  in  chains,  and  also  so  much  of  the 
10  G.  4,  c.  34,  as  authorizes  the  Court  to 
direct  that  the  body  of  a  person  convicted 
of  murder  should  after  execution  be  dis- 
sected or  hung  in  chains,  and  also  so  much 
of  the  2  &  3  W.  4,  c.  75,  as  provides  that 
in  every  case  of  conviction  of  any  prisoner 
for  murder  the  Court  shall  direct  such 
prisoner  to  be  hung  in  chains,  are  re- 
pealed (§  1)  ;  and  it  is  enacted  (§  2), 
that  in  every  case  of  conviction  in  Ire- 
land of  any  prisoner  for  murder  the  Court 
before  which  such  prisoner  shall  hare 
been  tried  shall  direct  such  prisoner  to 
be  buried  within  the  precincts  of  the  pri- 
son within  which  such  prisoner  shall  have 
been  confined  after  conviction,  and  the  aen- 
tence  to  be  pronounced  by  the  Court  shall 
express  that  the  body  of  such  prisoner  ahall 
be  buried  within  the  precincts  of  such  pri- 
son. So  that  now,  both  in  England  and 
Ireland,  the  sentence  must  be  in  all  such 
cases,  diat  the  body  of  the  prisoner  shall  be 
buried  within  the  predncts  of  the  prison 
within  which  such  prisoner  shall  have  been 
confined. 


THE  RECENT  PROMOTIONS. 


At  the  time  at  which  this  is  written  the 
Solicitor  Generalship  has  not  been  filled  up. 
It  was  certainly  declined  by  Mr.  Bicker- 
steth ;  and  Mr.  Rolfe  Is  now  spoken  of  as 
likely  to  take  it.  The  recent  appointment 
of  Sir  C.  Pepys  to  be  Master  of  the  Rolls. 
must  in  itself  be  approved  of.  He  has  al- 
ways been  pointed  out  as  fit  for  the  Equity 
Bench,  and  we  have  no  doubt  will  answer 
the  expectations  formed  of  him.  But  we 
cannot  record  the  appointment  without  ex* 
pressing  our  strong  feeling  of  the  ill  usage 
which  Sir  William  Home  has  sudered.  We 
believe  it  to  be  certain  that  this  gentleman 
had  a  dustinct  understanding  mth  die  Loid 
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Chancellor  that  the  next  vacancy  on  the 
Equity  Bench  was  to  be  at  his  disposal ;  and 
although  it  may  be  true  that  the  late  ap- 
pointment was  made  without  the  know- 
ledge of  the  Chancellor,  yet  we  conceive 
that  this  should  not,  under  the  circum- 
stances, have  been  permitted  by  the  noble 
and  learned  Lord.  Tliere  can  be  no  security 
to  profesuonal  men  if  an  understanding  of 
this  nature  is  not  to  be  acted  on.  There 
are  many  stories  current  on  this  subject. 
We  hope  that  the  earliest  opportunity  will 
be  taken,  on  the  meeting  of  Parliament,  to 
have  the  real  history  of  the  matter  laid  be- 
fore the  public. 


REVIEW. 

The  Practice  at  the  Chambers  of  the  Judges, 
of  the  Courts  of  Common  Law  in  Civil 
Actions,  By  W.  Bagley,  Esq.  of  the 
Inner  Temple,  Special  Pleader.  A. 
Maxwell;  S.  Sweet;  Stevenfi  &  Sons. 

Thb  present  publication  affords  another  in- 
Btance  of  the  extension  of  the  principle  of 
the  division  of  Labour,  as  applicable  to  legal 
works.  We  have  here  a  book  confined  to 
the  Practice  in  Common  Law  Actions,  at  the 
Judges'  Chambers.  FVom  the  importance 
of  this  branch  of  practice  under  the  autho- 
rity, as  well  of  the  inherent  jurisdiction  of 
the  Judges  of  the  superior  Courts,  as  of  the 
recent  Statutes  and  Rules  of  Court,  we 
think  that  Mr.  Bagley  has  rendered  ma- 
terial service  to  the  practitioner  in  collect- 
ing and  digesting  all  the  materials  which 
bear  on  the  subject.  We  have  on  several 
occasions,  and  more  particularly  of  late, 
submitted  to  our  readers  several  communi- 
cations regarding  the  Practice  at  the  Judges' 
Chambers.  The  decisions  which  take  place 
there  can  of  course  only  be  known  in  an 
authentic  form  when  they  come  before  the 
Court  in  the  way  of  appeal,  and  receive  its 
sanction  tJi  banc.  We  have  been  enabled, 
however,  from  our  own  sources  of  informa- 
tion, and  the  communication  of  correspon- 
dents, (which  we  have  been  careful,  as  fsoc 
as  practicable,  to  investigate,)  to  put  the 
profession  in  possession  of  several  decisions 
not  otherwise  reported ;  and  we  invite  simi- 
lar contributions  in  future,  provided  the 
names  and  circumstances  are  sufficiently 
supplied  to  enable  us  to  ascertain  the  accu- 
racy of  the  report. 

It  was  attempted  some  time  ago  to  induce 
the  Judges  to  arrange  amongst  themselves 
that  one  of  their  Lordships  should  hold  a 


permanent  sitting  at  chambers,  and  decide 
all  interlocutory  matters  in  all  the  Common 
Law  Courts,  instead  of  sitting  in  rotation, 
and  for  a  few  hours  only.  The  advantages 
of  such  an  arrangement  appeared  to  be 
manifestly  great.  The  practice  would  be 
uniform.  It  would  be  better  known.  Busi- 
ness ^  ould  be  more  easily  dispatched  by  the 
Judge,  and  arrangements  made  by  which 
both  the  bar  and  the  attorneys  might  be 
accommodated  in  the  order  of  their  attend- 
ance,— specific  hours  being  fixed  for  each 
class  of  business. 

Many  objections  were  made  to  this  sug- 
gestion ;  the  best  of  which  we  believe  were, 
Qiat  the  Judge  who  constantly  attended  at 
chambers,  and  never  sat  in  Court,  would 
degenerate  as  an  efficient  Judge  in  other 
and  higher  matters ;  and  that,  in  fact,  the 
decisions  at  chambers  would  ultimately 
be  less  satisfactory  than  they  are  under  the 
present  method. 

Perhaps  some  middle  course  might  be 
adopted  which,  accomplishing  much  of  the 
anticipated  advantages  of  a  permanent  cham- 
ber Judge,  would  avoid  the  evil  contem- 
plated in  the  objection.  For  instance,  the 
junior  Judge  of  each  Court  might  take  the 
duty  in  annual  rotation,  and  be  attended  by 
a  competent  officer,  as  registrar  or  chief 
clerk,  who  should  make  a  periodical  report 
of  the  points  of  practice  determined,  so  as 
to  secure  the  objects  of  uniformity  and  pub- 
licity. We  incline  to  think  that  the  ad- 
ministration of  justice  in  interlocutory  mat- 
ters might  thus  be  much  improved,  and  the 
time  of  the  Court  materially  saved  in  the 
discussion  of  technical  and  minor  matters. 

We  offer  these  suggestions  for  the  con- 
sideration of  those  whom  it  may  concern, 
and  must  now  revert  to  the  author  before  us, 
whose  work  will  shew  the  importance  of  the 
subjects  which  come  under  the  considera- 
tion of  the  Judges  at  chambers. 

Several  questions  have  from  time  to  time 
arisen  on  tiie  extent  of  the  jurisdiction  at 
chambers.  Mr.  Bagley  thus  states  his  views 
on  that  head : 

"  The  authoritv  of  the  jud^e  at  chambers  is 
the  authority  o/^  the  court  iUelf  (per  Tindal, 
C.  J.,  Doe  dem,  Prescot  v.  Roe,  9  Bing.  104; 
2  M.  &  Sc.  119 ;  I  Dowl.  P.  C.  274,  S.  C). 
Upon  any  other  principle  it  would  be  difficult 
to  demonstrate  the  validity  of  many  of  the  acts 
done  by  judges,  in  cases  and  under  circum- 
stances in  which  the  legislature  has  not  spe- 
cially invested  them  with  i>ower  in  their  indi- 
vidual capacity.  In  many  instances,  however, 
and  especially  under  recent  statutes,  authority 
is  conferred  on  a  judge  at  chambers,  in  express 
terms,  by  legislative  enactments,  and  in  some 
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cases  the  authority  is  impliedly  given  (per 
Bafflffft  B.,  Hughei  v.  Brand,  2  Dowl.  P.  C. 
131).  The  jurisdiction  conferred  on  a  judge 
at  chambers  by  the  legislature,  may  be  either 
concurrent  witn  that  exercised  by  the  court,  or 
wholly  independent  of  it ;  or,  to  adopt  the  dis- 
tinction of  the  civilians,  it  may  be  either  a  cu- 
mulative or  privative  jurisdiction.  A  judge  at 
chambers,  acting  under  the  delegated  authoriw 
of  the  court,  has  a  jurisdiction  essentially  dif- 
ferent from  a  judge  sitting  at  Nisi  Prius,  who^ 
as  it  has  been  holden,  has  no  equitable  juris- 
diction, and  can  only  look  to  the  strict  legal 
rii^hts  of  the  parties  to  the  record  (1  Camp. 
3d2;3Ibid,348). 

"  The  authority  of  the  court,  when  exercised 
by  a  judge  at  chambers,  is  restrained  and 
limited,  by  the  discretion  of  the  judge,  by 
rules,  by  usages  which  have  acquired  the  force 
and  stringency  of  rules,  and  in  some  cases,  by 
the  interposition  of  the  legislature.  It  is  also 
directly  and  effectively  controlled  by  the  court, 
for  a  party  who  is  dissatisfied  with  an  order 
made  by  a  judge,  under  the  authority  derived 
from  the  court,  is  always  at  liberty  to  question 
its  validity,  upon  an  application  to  the  court, 
either  to  rescind  the  order  partiaUy  or  wholly, 
or  to  set  aside  the  proceedings  which  have  been 
taken  under  it  (4  Burr.  2569 ;  1  Chit.  R.  246 ; 
9  Bing.  104  ;  1  Dowl.  P.  C.  274,  S.  C.) ;  but  it 
is  of  course  incumbent  on  the  party  so  ap- 
plying, to  suggest  to  the  court  sufficient 
grounds  for  granting  the  application  (per 
jlf^bott,  C.  J.,  I  Chit.  R.  246) ;  and  in  all  cases 
when  a  judge's  order  is  acquiesced  in,  it  is  as 
valid  as  any  act  of  the  court  (1  Taunt.  47). 

"  When  the  authority  of  a  judge  at  chambers 
is  founded  directly  on  the  provisions  of  an  Act 
of  Parliament,  the  nature  and  limit  of  that 
authority,  and  the  mode  in  which  it  should  be 
exercised,  can  only  be  collected  from  the  lan- 
guage in  which  the  legislature  has  thought  fit 
to  declare  its  intention,  subject,  in  this  in- 
stance, to  the  same  rules  of  construction  which 
are  applied  in  other  cases.    With  respect  to 
those  orders  made  by  a  judge,  in  the  exercise 
of  the  discretion  vested  m  him  by  Act  of  Par- 
liament, it  is  fur  the  legislature  m  its  wisdom 
to  determine  by  what  tribunal,  if  by  any,  such 
orders  may  be  rescinded;    and  it  does  not 
necessarily  follow  that  their  propriety  can  be 
ouestioned  upon  an  appeal  to  the  court,  al- 
though that  is    the  course  most  frequently 
prescribed  for  impeaching  the  validity  of  sucn 
orders.    To  illustrate  the  principle  thus  par- 
tially explicated  it  may  be  observed,  that  the 
law  has  in  some  cases  conferred  a  supreme 
jurisdiction  on  the  judges,  the   exercise  of 
which  is    not  sulijcct  to  the  review  of  the 
court.    Thus,  a  judge's  order,  made  under  the 
Lords'  Act,  in  vacation,  is  final  (Dong.  68 ;  3 
Moore,  64;  Id.  65  (<f);  and  the  decision  of  a 
judge    of  assize  in    remanding  a    prisoner, 
under  the  same  statute,  is  final  up  to  the  time 
of  remanding  (6  Bing.  517).     So  it  has  been 
holden  that  the  act  introduced  into  the  Upper 
House  by  the  late  Learned  Lord  Chief  Justice 
of  the  King's  Bench,  which  authorizes  a  judge 
to  order  amendments  of  variances  between 


written  or  printed  evidence  and  the  record 
(9  Geo.  4,  c.  15),  invests  him  with  a  discretion 
which  cannot  be  revised  by  the  court  above 
{Parks  V.  Edjre,  1  Cromp.  &  M.  429 ;  I  DowL 
P.  C.  643,  S.  C).  In  a  subsequent  statute, 
however,  which  invests  the  judges  with  an  en- 
larged discretion  in  allowing  amendments  at 
the  trial  (3  &  4  Wm.  4,  c.  42),  it  has  been 
thought  expedient  expressly  to  provide*  that 
any  party  ^ssatisfied  with  the  decision  of  the 

juage  may  apply  at  the  court  (Ibid.  sec.  23)." 
#  •  •  •  • 

"  The  business  transacted  by  the  jud^  at 
their  chambers,  in  the  exercise  of  the  jurisdic- 
tion delegated  by  the  court,  or  conferred  by 
the  legislature,  is  various  in  its  nature  and 
necessarily  of  unequal  importance.    When  aiK 
thority  is  vested  in  a  single  judge  by  an  Act  of 
Parliament,  without  any  reference  to  the  plaee 
in  which  it  is  to  be  exercised,  that  authority 
may  be,  and  when  the  nature  of  the  business 
does  not  render  it  inexpedient,  most  com- 
monly is,  exercised  at  chambers.    In  the  same 
manner,  the  affidavits  required  under  certain 
statutes  to  give  effect  to  particular  proceedings, 
are  in  many  instances  made  before  a  judge  at 
chambers  ;  and  all  those  minor  proceedings  in 
practice  which  arise  during  the  progress  or 
pendency  of  a  suit,  and  n^ich,  though  not 
strictly  of  course,  are  not  sufficiently  important 
in  themselves,  or  present  no  difficulty  which 
could  render  it  desirable  to  obtain  the  collec- 
tive iudgment  of  the  court,  fall  within  the 
peculiar  province  of  a  judge   at  chambers. 
There  is    also  an    extensive  and  important 
branch  of  business,  comprising  many  of  those 
proceedings  which  are  the  subject  of  motions 
to  the  court  in  term,  but  which  may,  and  in 
some  cases  must,  be  matter  of  application  to  a 
fudge  out  of  term  when  the  court  is  not  sitting. 
To  this  particular  division  of  chamber  prac- 
tice, the  principal  portion  of  those  applications 
may  be  referred,  which  have  arisen  from  the 
recent  alterations;    and  especially  from  the 
statutory  provision  which  ordained,  that  all 
necessary  proceedings  to  judgment  and  execu- 
tion may  be  had  on  the  process  employed  for 
the  commencement  of  personal  actions,  with- 
out any  reference  to  the  previously  existing 
distinction  between  term  and  vacation  (2  Wm. 
4,  c.  39,  s.  11).    Anterior  to  the  passing  of 
the  statute  by  which  this  important  change  was 
effected  in  practice,  the  judges  at  chambers 
were  often  called  upon,  ex  necessitate  rei,  to 
set  aside  irregular  judgments  signed  in  vaca- 
tion, to  dischargepersons  improperly  taken  in 
execution  (per  Tlndttl,  C.  J.,  9  Bing.    104), 
and  to  perform  other  duties  no  less  important; 
but  under  that  and  other  recent  statutes  and 
regulations,    the    total    amount    of   business 
transacted   in    vacation    has    necessarily   in- 
creased, and  much  that  could  only  have  been 
done  previously  in  term  time,  and  upon  appli- 
cation to  the  courts,  may  now  be  done  out  of 
term  and  before  a  single  judge  at  chambers. 
Previous  to  the  alteration,  however,  as  well  as 
subsequently,  when  motions  were  made  late  in 
term  lor  rules  nisi  to  set  aside  executions,' and 
in  other  cases  requiring  an  early  decision^  a 
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lieaiin^  at  chambers  mi^ht  sometimes  have 
t>eea  obtained  upon  application  to  the  court 
(1  Chit.  Rep.  232,  note  (a).  Thus,  when  the 
coroner  returns  cepi  corpus  to  writs  of  attach- 
ment against  the  sheriff  of  Middlesex  on  the 
last  day  of  term,  it  has  always  been  of  course 
to  move  the  writs  of  habeas  corpus  to  hriuflf  up 
the  bodies  of  the  sheriffs  before  one  oi  the 
judges  at  chambers,  and  the  motion  requires 
no  affidavit  (1  Chit.  Rep.  249).  So,  in  a  late 
case,  when  a  rule  was  obtained,  to  show  cause 
wby  the  sum  paid  into  court  by  the  defendant, 
in  lieu  of  bail,  under  the  7  &  B  Geo.  4,  c. 
7U  should  not  be  paid  out  upon  the  defen- 
dant's putting  in  and  perfecting  special  bail, 
the  rule  was  drawn  up  to  show  cause  at  cham- 
bers {Hanwellv.  Mure,  2  Dowl.  P.  C.  165). 
When  a  rule  nisi  has  been  granted  by  the 
court,  however,  the  hearing  at  chambers  is 
generally  considered  matter  of  indulgence, 
and  is  granted  at  the  discretion  of  the  court, 
exercised  with  reference  to  the  peculiar  cir- 
cumstances of  the  case ;  and  it  has  been  held, 
that  motions  for  judgment  as  in  case  of  a  non- 
6iut,  although  made  late  in  term,  are  not  en- 
titled to  any  such  favourable  attention,  and 
must  be  enlarged  until  the  next  term  (I  Chit. 
Rep.  232,  n.  (rr),  per  Curiam) ;  and  an  appli- 
cation was  refused  in  a  late  case,  to  let  cause 
be  shown  at  chambers  on  a  motion  for  judg- 
ment against  the  casual  ejector  in  an  action  of 
^ectment  {Doe  dem.  fFilkina,  v.  Roe,  2  Dowl. 
P.  C.  83).  So,  in  a  recent  case,  the  Court  of 
Exchequer  refused  to  let  cause  be  shown  at 
chambers  on  a  rule  for  an  attachment  for  non- 
payment of  costs,  on  the  ground  that  it  was 
unusual  to  do  so  (per  Buyley,  B.,  Fall  v.  Fall,  2 
Dowl.  P.  C.  88) ;  but  cause  has  sometimes  been 
allowed  to  be  shown  at  chambers,  on  a  rule  to 
set  aside  an  attachment  for  non-payment  of 
costs,  according  to  the  master's  allocatur  (I 
Chit.  Rep.  724).  .  In  practice,  too,  many  ap- 
plications which  may  be  made  the  subject  ot  a 
motion  to  the  court  are  brought  before  the 
judges  at  chambers,  even  in  term  time,  for  the 
purposes  of  dispatch  or  convenience  ;  and  it  is 
sometimes  suggested,  that  an  application  should 
be  transferred  to  this  tribunal,  when  the  sub- 
|ect-matter  seems  fitting  for  the  consideration 
of  a  jud^e  at  chambers  rather  than  for  the 
adjudication  of  the  court.  On  the  other  band, 
when  applications  are  made  to  the  judges  at 
chambers,  involving  novel  or  difficult  questions 
of  law,  or  that  the  circumstances  of  the  case 
create  a  doubt  as  to  the  justice  or  regularity  of 
the  order  which  a  judge  is  callea  upon  to 
make,  it  is  the  constant  practice  to  reter  the 
parties  to  the  court  above,  and  in  such  cases,  if 
necessary,  the  judge  will  stay  proceedmgs  until 
the  court  has  been  moved  (Price's  N.  P.  314). 
In  general,  when  an  application  out  of  the  or- 
dinary course  is  made  purely  to  the  discretion 
of  the  judge,  he  will  not  grant  it,  unless  it 
clearly  appears,  not  only  that  no  injustice  can 
arise,  but  that  it  is  for  the  advancement  of  jus- 
tice that  such  an  order  should  be  made.  When 
it  appears  from  the  terms  of  an  Act  of  Parlia- 
ment that  it  was  intended  that  any  application 
prescribed  by  the  statute,  should  be  made  '  to 


the  court  in  term  time/  or  *  in  open  court,' 
or  where  any  words  are  u.«ed  which  tend  to 
negative  the  presumption  that  the  legisla- 
ture intended  the  matter  to  be  adjudicated 
upon  at  chambers,  the  judges  have  carefully 
avoided  entertaining  such  applications.  In 
recognition  of  the  principle  acted  upon  at 
chambers,  it  has  been  holden,  that  the  court 
lias  no  power  to  order  cause  to  be  shewn  at 
chambers,  on  a  motion  under  the  48  Geo.  3,  c. 
123,  for  the  discharge  of  a  prisoner  who  had 
been  in  custody  twelve  months  for  a  debt  under 
20/.,  the  statute  having  declared  that  relief 
should  be  given  '  by  rule  or  order  of  court 
upon  apDlication  in  term  time '  {Jonet  v.  Fitz- 
ndums,  I  C.  &M.B55;  2  Dowl.  P.  C.  111). 
So  it  has  been  holden,  that  a  judge  has  no 
power  to  grant  leave  to  compound  a  penal  ac- 
tion, but  that  the  application  must  be  to  the 
court  in  banc,  and  that  the  defendant  must 
consent  by  counsel  ( 1  Chit.  Rep.  38 1 ) ;  and  it 
appears  that  the  courts  have  repeatedly  refused 
to. suffer  cause  to  be  shown  at  chambers  when 
applications  have  been  made  late  in  term,  on 
behalf  of  sheriffs,  for  rules  under  the  Inter- 
pleader Act  (I  &  2  Wm.  4,  c.  68),  on  the 
ground  that,  although  the  first  section  of  that 
act  gives  authority  to  a  judge  at  chambers,  the 
section  relating  to  sheriffs  (I  &  2  Wm.  4,  c. 
53,  s.  6)  gives  no  such  authority  (Shnw  v. 
RoherU,  2  Dowl.  P.  C.  25,  note  ('/)." 

After  thus  treating  of  the  jurisdiction  of 
the  Judges  at  chambers,  Mr.  Bagley  pro- 
ceeds to  detail  the  various  matters  which 
come  under  their  cognizance,  namely,  their 
authority  over  sheriffs,  attorneys,  and  others ; 
questions  as  to  issuing  and  executing  pro- 
cess, and  irregularities  therein;  bail;  the 
declaration  and  particulars  of  demand ;  ap- 
plications previous  to  pleading ;  objections 
to  pleadings ;  amendments,  specioi  cases, 
and  removal  of  causes ;  applications  relating 
to  trials ;  proceedings  on  judgments  and 
executions ;  writs  of  error,  outlawries,  &c. 

From  this  general  outline  of  the  nature 
of  the  work,  and  the  extracts  we  have  given, 
which  afford  a  fair  specimen  of  its  execu- 
tion, our  readers  will  be  enabled  to  form 
their  own  judgment.  The  book  appears  to 
us  to  be  a  useful  manual  of  a  material 
branch  of  Common  Law  Practice,  and  we 
think  the  author  has  carefully  performed  his 
task. 


PRACTICE  AT  THE  JUDGES' 
CHAMBERS. 


IRREGULARITY  OP  WRIT. 

In  the  case  of  Shirley  v.  Jacobs,  the  defendant 
applied  to  Lord  Denman,  at  chambers,  to  can- 
cel the  bail-bond,  for  an  irregularity  in  the  in- 
dorsement on  the  writ  of  capias,  which  ran 

2  H  4 


488     On  the  Attestation  of  WUh  and  Testament. Seietftiom  from  Correipanienee. 


thus :  "  The  piaAntiff  claimi,  &o.  and  if  paid 
withiu  four  days  from  the  execution  hereof  fur- 
ther proceedings  will  be  stayed."  Objection, 
that  the  word  ** execution**  was  improperly 
substituted  for  "service."  I  referred  his 
Lordship  to  the  case  reported  in  the  Legal 
Observer,  p.  412,  which  he  had  read;  but 
notwithstanding  directed  the  proceedings  to  be 
set  aside,  teith  costs,  stating  that  a  Judge  had 
no  alternative  but  to  give  costs  in  cases  of 
irregularity. 

Of  course  I  shall  bring  the  matter  before 
the  Court  from  whence  the  process  issued, 
next  term,  for  their  opinion  upon  this  order. 

C  S. 
Grup's  Inn,  Oct.  4th,  1834. 

[in  the  former  case,  p.  412,  there  was  an« 
other  objection,  viz.  an  indorsement  on  the 
writ  of  the  words  "  and  interest**  as  well  as  the 
amount  of  the  debt.    Ed.] 


ON  THE  ATTESTATION  OF  WILLS 
AND  TESTAMENTS. 


In  examining  this  subject,  it  will  be  advisable 
to  consider, — first,  the  modes  of  attestation 
which  are  ie^,  and  then  the  parties  by  whom 
such  attestation  may  be  made. 

It  has  been  decided  that  it  is  sufficient  if  the 
testator  might  have  seen  the  witnesses,  whether 
he  did  actually  see  them  or  not,  and  justly  so ; 
for  if  it  had  aJways  to  be  proved  that  a  testator 
looked  at  and  actually  saw  the  witness  sign  his 
name,  it  would,  give  rise  to  an  infinite  source 
of  dispute,  and,  in  many  cases,  the  justice  of 
the  case  would  be  defeated.  It  has  therefore 
been  held,  that  where  a  bedroom  door  was 
open  and  the  testator  was  in  one  room  and  the 
witness  in  the  other,  it  was  sufficient.  Davy  v. 
Smith,  3  Salk.  And  again,  where  a  testatrix 
executed  a  will  in  a  carriage,  and  the  carrii^e 
being  removed  sufficiently  near  the  office  win- 
dows where  the  witnesses  signed  their  names, 
it  was  held  a  sufficient  attestation.  1  Bro.  C.  C. 
Nor  is  the  mere  corporal  presence  of  the  tes- 
tator sufficient ;  it  is  requisite  that  his  faculties 
should  be  sufficiently  clear  to  comprehend  the 
nature  of  the  transaction,  and,  in  ract,  that  he 
should  be  able  to  comprehend  clearly  what  is 
his  intention.  The  mere  correctness  of  legal 
terms  will  not  set  up  a  will  against  positive 
proof  that  the  testator  was  incompetent  to 
judge  of  the  transaction  in  which  he  was  con- 
cerned. The  witnesses,  however,  need  not 
sign  their  names  in  the  presence  of  the  testa- 
tor at  the  same  time  i  it  is  sufficient  if  the  tes- 
tator acknowledge  his  signature  to  them  indi- 
vidually, and  they  then  sign  the  will  at  his 
reauest.    2  Atk.  176. 

In  addition  to  these  points,  it  may  be  added, 
that  although  it  is  common  in  the  attestation 
of  wills  to  put  signed,  &c.  *'  in  lus  presence, 
at  his  request,  and  in  the  presence  of  each 
oSher,**  it  has  long  been  determined  that  it  is 
not  re<|ui8ite  that  ue  witnesses  should  neces- 
sarily sign  in  the  presence  of  each  other.  This 
indeed  seems  Xq  flow  from  what  has  been  sud 


before ;  for  If  a  testator  mskj  sign  his  will  be* 
fore  one,  and  acknowledge  it  before  the  other 
two,  it  is  much  the  same  thing  to  say  that  they 
need  not  all  be  actually  present,  as  it  impUea 
that  they  at  least  cannot  be  all  attentively  pre- 
sent. 

It  wiU  be  necessary  now  to  examine  what 
crimes  or  accidents  disable  a  person  from  beioi^ 
a  witness.  The  real  nature  of  crime  has  beea 
well  discriminated  in  this  matter,  for  it  is  the 
infamy  of  crime,  not  the  punishment,  whk^ 
renders  a  person  unfit  to  five  testimony.  Aad 
it  has  even  been  decided,  that  where  an  in- 
famous punuhment  has  been  inflicted,  (the 
offence  not  being  of  the  nature  of  crimen  falsi 
or  other  infamous  crime,)  it  is  not  sufficient  to 
destroy  the  validity  of  evidence,  although,  with 
a  jury,  it  may  tend  to  destroy  its  credibility. 
With  regard  to  the  testimony  of  legatees  ami 
devisees,  there  is  great  difference.  As  to  the 
first  class,  the  Spiritual  Court  always  made  it 
its  practice  to  reject  the  evidence  of  legatees 
till  they  had  released  their  legacies  or  received 
the  value  thereof;  and  in  case  of  payment,  the 
executor  of  the  supposed  will  was  called  upon 
to  release  all  tiUe  to  any  future  claim  upon 
such  legatees,  as  they  would  otherwise,  per> 
haps,  be  obliged  to  refund,  if  the  will  were  set 
aside.  The  25  Geo.  2,  c.  6,  was  passed  for 
avoiding  and  puttin(|^  an  end  to  certain  doubts 
and  questions  relating  to  the  attestation  of 
wills  and  codicils  concerning  real  estates  in 
England ;  but  owing  to  some  slight  differenoe 
between  the  preamble  and  the  enacting  part, 
it  was  thought  that  it  applied  to  bequests  of 
ipere  personalty,  so  as  to  render  a  subscribing 
witness  incapable  of  takine  a  bequest.  Thus, 
in  Lees  v.  SummersgiU,  17  Ves.  510,  it  was 
held  by  the  Master  of  the  Rolls,  that  a  leffscv 
to  a  subscribing  witness  was  void.  This  deci- 
sion is,  however,  now  considered  to  be  bad, 
as  by  the  case  of  Brett  v.  BreU,  3  Addams, 
210;  1  Haggard,  58,  n. ;  Emanuel  y.  ConsSahle, 
3  Russ.  4^;  Foster  v.  Banhtiry,  3  Sim.  40; 
the  contrary  is  dedded.  In  Emanuel  v.  (Tas. 
stable.  Sir  John  Leach,  after  a  very  lucid  dis- 
cussion of  the  question,  declared  himself  not 
to  be  able  to  agree  with  Sir  f^l/iam  Grant  in 
Lees  V.  SummersriU;  but,  in  conformity  with 
the  decision  of  ^irJohn  Niehafl  and  the  Court 
of  Del^ates,  he  declared  that  the  25  Geo.  2, 
c.  6,  did  not  extend  to  wills  of  personal  estate, 
and  that  the  legacy  in  question  is  not  null  and 
void  by  reason  that  the  legatee  was  the  attest- 
ing witness  to  the  will. 

X.A. 


SELECTIONS 
FROM  CORRESPONDENCE. 

No.  LXXXI. 


TTMB  TO  PUT  IN  BAIL. 

To  the  Editor  of  the  Legal  OUerver. 
Sir, 
I  b(^  to  point  out  to  your  notice  the  serious 
error  in  the  seeond  edition  of  Mr.  Dai's  Ss. 
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tsheauer  Pmctlce,  at  the  bottom  of  p.  47,  re- 
l^arain^  th«  time  for  pnttinf^p  in  bail  under  the 
^vrit  of  capiat,  wherein  he  states,  that  the  eiffht 
days  given  the  defendant  to  put  in  bail  alter 
his  arrest  are  reckoned  one  eofcluihe  and  the 
other  incittsiv/f;  and  that  a  defendant  arrested 
on  the  ienth  day  of  the  month  would  have  all  the 
eighteenth  day  to  put  in  bail.  In  the  body  of 
the  writ  the  time  given  to  the  defendant  is 
within  eight  days  inclusive  of  the  day  of  exe- 
cution^ and  this  is  the  practice ;  and  the  de- 
fendant has  only  seven  clear  days  to  put  in 
bail.  As  some  persons  may  rely  upon  Mr. 
Dax's  authority,  hy  looking  only  at  tne  Prac- 
tice,  instead  of  referring  to  the  act  of  parlia- 
ment and  the  schedule  or  forms,  your  noticing 
this  in  the  Legal  Observer  may  save  some  un- 
fortunate clerk  from  falling  into  error,  and 
putting  in  bail  one  day  too  late,  as  has  been 
the  case  with  me. 

I  would  also  give  a  hint  to  those  who  print 
the  various  forms  in  the  schedule  to  the  same 
act,  to  be  careful  in  printing  them  word  for 
word,  as  the  Judges  feel  themselves*  bound  to 
set  aside,  as  irregular,  any  writs  that  vary  from 
those  forms.  H.  P.  J. 

[We  should  have  thought,  but  for  this  con- 
fident assertion,  that  Mr.  Dax's  construction 
of  the  statute  was  the  correct  one;  and  our 
correspondent  should  refer  to  the  authority  on 
which  he  impugns  it.    Ed.] 
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IrOr^  e^nttUav'i  Court. 

WILL. —  CONSTRUCTION. —  LAPSE. —  HEIRS.-^* 

NEXT  OF  KIN. 

Legacies  0/ stock  to  the  children  o/A.,  nomi- 
natim,  or  their  heirs,  and  legacies  of  like 
stock  to  the  relatives^  nominatim,  0/  B.  or 
their  heirs,  do  not  lapse  by  reason  of  the 
death  of  the  named  legatees  before  the  tes- 
tator, but  go  to  their  personal  representa^ 
tives. 

Legacies  of  the  residue  to  A.  and  to  B.,  in 
equal  shares,  and  upon  their  death  to  their 
heirs  respectively,  do  not  lapse  by  the  death 
of  A.  and  B,  before  the  testator,  but  go  to 
the  next  of  kin  of  A,  and  B,  respectively ; 
but  rather  by  the  conteitt  of  the  whole  will 
than  the  force  of  the  clauses  by  themselves. 

The  plaintiff's  bill,  filed  in  April  1831,  and 
afterwards  amended,  stated,  among  other 
things,  the  will  of  Mr.  Charles  Stone,  late 
Paymaster  of  the  Royal  Military  College  at 
Sandhurst,  dated  August,  1823;  by  which, 
after  directing  payment  of  lus  debts  and  fu- 
neral expenses,  and  giving  his  houses  in  the 
county  of  Norfolk,  to  his  cousin  Richard 
Quamtrill,  he  bequeathed ''  to  the  children  of 
his  sister,  the  late  Elizabeth  Wall,  or  to  their 
heirs,  the  following  sums,"  as  therein  men- 
tioned, vested  in  the  navy  four  per  cents,  and 
he  named  five  children  of  Mrs.  WaU,  and  the 
son  of  a  sixth;  deceased.    The  testator  then 


gave  particular  sums  out  of  the  same  stock 
"  to  the  relatives  of  his  late  wife  (naming 
them),  or  to  their  heirs  respectively;"  and 
after  other  bequests  and  directions,  he  gave 
and  bequeathed  "  all  the  remainder  of  his 

Eroperty,  of  whatever  description,  in  the  pub-* 
c  funas,  arrears  of  half-pay,  or  allowance 
whatsoever  he  might  die  possessed  of,  in  equal 
shares,  to  each  of  his  sisters,  namely,  to  Mary 
Stewart  one  moiety,  and  to  Sarali  Gittings  the 
other  moiety  of  the  said  property,  and  upon 
their  death  respectively  to  their  heirs."  The 
testator  died  in  1831,  without  altering  or  re* 
voking  his  will  in  respect  to  these  bequests ; 
and  the  residue  of  his  personal  estate  in  the 
hands  of  his  executors,  after  payment  of  debts 
and  legacies^-except  such  as  were  supposed  to 
lapse  by  reason  of  the  previous  death  of  lega» 
tees — amounted  to  a  very  considerable  sum. 
Sarah  Gittings  died  in  the  testator's  life-time, 
leaving  the  plaintiff  her  only  son  and  heir  at 
law,  and  a  daughter  (one  or  the  defendants). 
Mary  Stewart,  the  other  sister,  also  died  in  the 
testator's  life-time,  leaving  four  children,  who 
are  also  parties  to  the  smt.  The  bill  further 
stated  and  charged,  that  the  plaintiff,  under 
the  trusts  of  the  will,  and  as  heir  at  law  of 
Sarah  Gittings,  was  entitled  to  half  the  residue ; 
but  that  if  such  residue  should  be  held  to  go 
to  the  next  of  kin  of  the  testator,  that  he,  the 
plaintiff,  as  one,  was  entitled  to  a  share  there« 
of,  in  common  with  such  surviving  chikiren  of 
Mrs.  WaU  and  Mrs.  Stewart  as  were  living  at 
the  time  of  the  testator's  decease,  and  then  his 
sole  next  of  kin.  The  bill  prayed  for  the 
usual  accounts  as  to  the  personal  estate,  and 
that  the  residue  be  ascertained,  and  for  a  de« 
daration  of  the  Court  as  to  such  readue. 

The  Master  of  the  Rolls,  upon  the  hearing 
of  the  cause  upon  further  directions,  declared 
that  the^ legacies  given  to  the  children  of  Mrs. 
Wall,  and  to  the  relatives  of  the  testator's  wife, 
nominatim,  did  not  lapse  by  the  death  of  any 
of  them  in  the  life-time  or  die  testator,  and 
that  their  representatives  respectively  were  en- 
titled to  them ;  and  as  to  the  residue,  that  the 
legacies  thereof  to  Sarah  Gittings  and  Mary 
Stewart  did  not  lapse  by  their  death ;  and  that 
the  pluntiff  and  his  sister,  as  next  of  kin  of 
Mrs.  Gittings,  were  entitled  to  half  the  residue, 
in  equal  shares ;  and  that  the  other  parties,  the 
next  of  kin  of  Mrs.  Stewart,  were  entitled  to 
equal  shares  of  the  other  moiety  bequeatlied  to 
the  said  Mrs.  Stewart  or  her  heirs. 

From  his  Honor's  decision,  the  surviving 
children  of  Mrs.  Wall  appealed  to  this  Court. 
The  principal  question  was  on  tiie  residuary 
clause  of  the  Mrill. 

Mr.  T^nney  and  Mr,  Jacob  argued  the  case 
for  the  appellants.^ 

Sir  Charles  fFetherell  and  Mr.  Bacon  ap- 
peared for  the  respondents. 

*  We  have  not  room  for  the  arguments; 
but  the  following  were  the  principal  cases 
cited : — Corbyn  v.  French,  4  Ves.  418 ;  Lowndes 
V.  Stone,  4  Ves.  649 ;  Hollotoay  v.  Holloway,  6 
Ves.  399 ;  TidweU  v.  Ariel,  3  Madd.  403 ;  Fausf 
V.  Henderson,  1  Jac.  &  W.  388. 
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Superior  Courtt :  Lord  Chancellor, 


The  Lord  Chnncellor. — ^The  questions  here 
arose  on  the  will  of  Charles  Stone,  by  which 
he  gave  legacies  of  stock  to  the  children  of  his 
late  sister,  Mrs.  Wall,  or  their  heirs ;  and  he 
enumerates  the  children,  and  the  sums  given 
respectively.    He  also  bequeaths  other  sums 
of  the  same  stock  to  the  relatives  of  his  late 
wife  or  their  heirs,  and  enumerates  those  le- 
gatees also,  and  the  sums  respectively  given. 
After  other  bequests,  follows  the    resmuary 
clause,  on  which  the  main  question  arises : — 
"  All  the  remainder  of  my  property,  of  what- 
ever description,  in  the  public  funds,  arrears 
of  half-pa^,  allowances,  &c.,  and  whatsoever 
effects  1  die  possessed  of,  I  give  and  bequeath, 
in  equal  shares,  to   my  dear   sbters,   Mary 
Stewart  and  Sarah  Gittings,  and  upon  their 
death  respectively  to  their  heirs."     "  Upon 
their  death  retpectively  to  their  hein,"     These 
were  important  words.    The  testator  died  in 
1831,  having  survived  the  legatees;  and  the 
Question  before  his  Honor  the  Matter  of  the 
nolU  was,  whether  the  legacies  lapsed  by  rea- 
son of  the  death  of  the  legatees  in  the  life-time 
of  the  testator.    His  Honor  was  of  opinion 
that  there  was  no  lapse,  and  this  was  an  appeal 
from  that  decision.    There  was  something  very 
peculiar  in  the  testator's  life.    His  grandSther, 
as  the  testator  said  in  that  part  of  his  will,  be- 
queathing  his  property  in   Norfolk,  "while 
working  as  an  industrious  labourer,  for  one 
shilling  per  day,  by  gretit  diligence  and  eco- 
nomy, an  example  worthy  of  imitation,  built 
the  nrst  house  on  the  premises ;"  and  he  him- 
self (the  testator),   first  a  private  soldier  in 
General  Le  Marcbant's  regiment,  raised  him- 
self  by  the  same  means  from  that  station,  so  as 
to  leave  16,000/.  and  more  at  his  death.    Little 
did  the  testator  imagine  that  any  of  that  pro- 
perty  was  to  be  spent  in  litigation  about  his 
will.    I  heard  counsel  on  one  side  only ;  but 
having,  after  consideration  of  the  authorities, 
no  doubt,  at  least  on  one  part  of  the  case,  I 
will  not  require  further  argument.      In  the 
Rolls  Court  the  decision  was  in  favor  of  the 
respondents  on  all  the  points.   I  concur  in  that 
decision  upon  the  first  point,  that  is,  as  to  the 
legacies  to  the  children  of  Mrs.  Wall  and  their 
heu^ ;  and  as  to  those  to  the  relatives  of  the 
testator's  wife  and  their  heirs,  that  there  was 
no  lapse  of  them.    Upon  the  second  point,  as 
to  the  bequest  of  the  residue  to  the  testator's 
sisters,  and  upon  their  death  to  their  heirs  re- 
spectively, I  also  concur  that  here  there  was 
no  lapse,  although  it  is  not  yet  determined  by 
any  case  that  the  giving  a  legacy  to  /i,  and 
to  B,  or  to  their  heir*  respective^,  will  prevent 
a  lapse,  if  ^.  and  B.  die  in  the  testator's  life- 
time.   The  force  of  "  or,"  in  the  first  bequest, 
is  not  easily  got  over ;  it  is  very  different  from 
"  and.**    The  testator,  by  using  the  word  or, 
intended  an  alternative,  first  to  the  legatees,  if 
they  survive ;  if  not,  to  their  heirs.    Vou  can- 
not exclude  a  lapse  of  a  legacy  by  negative 
words ;  you  must  give  it  over  to  prevent  a  lapse 
of  it.    His  Lordship  then  referred  to  and  ex- 
amined the  cases  cited  ;  and  another,  not  re- 
ported, which  his  Lordship  said  was  before  the 
yice-CkanctUor  in  1829,  and  received  much 


discussion ;  in  which  a  gift  "  to  j4.  of  his  heirs 
or  executors,  administrators,  or  assii^ns^*'  tvas* 
held  bad,  for  uncertainty,  and  a  lapse  thereof 
declared ;    the   f^ice-ChanceWtr  holding   thau 
such  words  could  not  apply  to  next  of  kin. 
The  first  propositioa  then  is,  Ist^  a  gift  to  yf. 
and  B.  or  their  heirs ;  or,  2dly,  to  A.  and  B. 
and  their  heirs  respectively :  are  these  lapsed 
legacies,  the  legatees  dying  in  the  life-time  of 
the  testator?    The  decision  on  the  first  branch 
rules  the  second.    The  second  proposition — 
on  which  the  question  here  arises — a  gift  to  A. 
and  B.,  <*  and  upon  their  death  to  their  heirs 
respectively,"  is  far  from  the  same  meaning  as 
a  gift  to  A.  and  B,  ur  their  heirs.    The  use  of 
"  and,**  for  "  or**  "  and  upon  their  death," 
makes  the  difference.    I  will  not  go  into  the 
other  cases  which  I  lately  examined  in   the 
case  of  Home  v.  Pillans,^  upon  appeal  in  this 
Court  from  the  Master  of  the  Roih,  reversing 
his  Honor's  decision.    We  must  here  look 
into  the  whole  of  the  instrument,  and  not  only 
to  the  particular  clause.    The  gift  of  the  resi- 
due is  to  the  two  sisters,  in  equal  shares.    The 
testator  had  not,  in  the  other  parts  of  the  will, 
made  any  provision  for  these  sisters  or  for 
their  families,  as  he  did  for  Mrs.  Wall's  chiU 
dren,  to  whom  he  gave  legacies,  nominatim,  in 
such  way  as  to  prevent  a  lapse,  as  I  have  stated. 
It  is  improbable  that  he  would  not  take  care 
also  to  prevent  a  lapse  of  the  legacies  of  the 
residue  by  the  pre-decease  of  the  sisters.    It  is 
highly  improbable  that  he  would  prevent  a 
lapse  of  the  small  legacies  to  Mrs.  WaH's  chil- 
dren, and  not  of  the  residue  to  the  others; 
that  their  legacies  or  shares  of  a  residue  of 
15,000/.  should  lapse,  and  not  the  trifling  lega- 
cies of  stock  to  the  others.    Looking  to  t^is 
consideration,  and  to  the  whole  instrument, 
we  are  to  infer  that  he  did  intend  to  prevent  a 
lapse.     More  yet  depends  upon  the  words 
**  and  upon  their  death,"  which  I  take  to  be 
eouivalent  with  '•  and  if  they  die  before  me.'* 
The  phrase  has  no  meaning  if  there  be  no  li- 
mitation.   My  judgment  will  rest,  not  on  the 
words  of  the  clause  taken  by  itself,  but  on  the 
whole  context  of  the  will :  for  my  opinion  is, 
that  if  the  words  were  to  stand  alone,  a  lapse 
would  follow  in  the  event  which  happened.    I 
am  of  opinion,  that  neither  the  legacies  of  the 
residue,  nor  the  forgoing   legacies   to  Mrs. 
Wall's  children  or  the  relatives  of  the  wife, 
lapsed  by  their  pre-decease ;  and  I  affirm  the 
decision  of  the  Master  of  the  Rotls,  that  these 
legacies  of  the  residue  go  to  the  next  of  kin 
of  the  legatees,  for  the  reasons  I  have  stat^  ; 
but  as  this  is  a  case  of  first  impression— the 
first  time  that  a  judicial  construction  has  been 
put  on  those  words,  I  give  the  costs  of  the 
appeal. 

Gittings  V.  M'Dermot  and  others,    T.  T. 
1834. 


*>  See  7  Leg-  Obs.  248. 


Superior  Courts:  Exchequer  of  Pteas, 


491 


C^tfieqtur  of  ^XtKi, 

SHBRIFP. — ATTACHMENT. — BAIL-DONO. — 

RBNDBR. 

1/  ihe  plninifff* does  nut  declare  coudiiiontilij^, 
although  he  ohlaint  an  attachment  against 
the  sheriff"  on  account  of  special  bail  not 
being  put  in  and  perfected,  and  that  is  set 
aside  on  the  defendant  being  rendered,  he 
tedl  not  be  entitled  to  have  the  attachment 
stand  as  a  security. 

In  this  case  the  defendant  was  arrested  on 
the  10th  of  March,  and  on  the  same  day  gave 
a  buJ-bond  to  the  sheriff.  On  the  26th  he 
was  ordered  to  return  the  writ.  His  return 
was  '*  cepi  corpus."  On  the  3d  of  April,  he 
was  ordered  to  bring  in  the  body  in  six  days. 
With  this  he  did  not  comply;  and  on  the  17th 
of  April,  a  rule  for  an  attachment  was  obtain- 
ed, returnable  on  the  28 th.  On  the  21st,  bail 
was  put  in,  who  rendered  the  defendant  on  the 
25th.  The  plaintiff  did  not  declare.  An  ap- 
plication  was  made  in  the  usual  form  to  set 
aside  the  attachment  on  payment  of  costs.  A 
rule  having  been  obtained,  cause  was  shewn 
against  it ;  and  it  was  then  contended,  that  al- 
though the  attachment  might  be  set  aside,  yet 
that  it  ought  to  stand  as  a  security,  the  sheriff 
not  having  duly  obeyed  the  order  of  the  Judge 
in  bringing  in  the  body.  Although  the  plaintiff 
bad  not  declared,  he  was  still  entitled  to  have 
the  attachment  to  stand  as  a  security ;  for  the 
rule  which  required  the  plaintiff  in  such  cases 
to  have  declared,  only  applied  to  the  case 
where  bail  was  perfected,  and  not  to  cases  of 
render. 

Parhe,  B. — ^The  pisuntiff  might  have  declared 
de  bene  esse,  and  not  having  done  so,  the  at- 
tachment will  not  be  required  to  stand  as  a 
security. 

Rule  absolute,  on  payment  of  costs. — Reof 
V.  Sherif  of  Middlesex,  £.  T.  1834.   Excheq. 


LIBEL.— CHANGE  OP  VENUS. — COUNTRY 
NEWSPAPER. 

T%e  venue  may  be  changed  qn  special  affida- 
vits, even  in  an  action  for  a  libel  alleged  to 
have  been  published  in  a  local  country  netcs- 
paper. 

Action  for  a  libel  alleged  to  have  been  pub- 
lished in  a  Newcastle  paper.  The  venue  was 
laid  by  the  plaintiff  in  London.  An  applica- 
tion was  made  to  change  the  venue  from  Lon- 
don to  Newcastle,  on  certain  special  affidavits, 
which  stated  that  several  pleas  of  justification 
would  be  pleaded  on  the  record  by  the  defend- 
ant, the  witnesses  in  support  of  which  resided 
at  Newcastle,  so  that  it  would  be  productive  of 
a  very  considerable  increase  of  expense  to  the 
defendant  if  he  were  compelled  to  try  in  Lon- 
don. It  was  also  sworn  that  the  cause  of  ac- 
tion, if  anv,  arose  in  Newcastle,  and  not  el$>e- 
where.  No  application  was  made  before  the 
time  for  pleaamg  was  out,  or  any  order  ob- 
tained for  further  time  to  plead.  A  rule  nisi 
having  been  obtained,  cause  was  shewn,  and  it 
was  contended,  that  it  was  impossible,  from 
the  nature  of  the  cause  of  action,  to  swear  cor- 


rectly that  the  cause  of  action  arose  in  a  par- 
ticular place  and  not  elsewhere,  as  even  a  local 
paper  circulated  in  various  places,  and  a  copy 
of  it  was  required  to  be  sent  to  the  Stamp 
Office  in  London. 

Per  Curiam. — We  cannot  take  notice  of  the 
circulation  which  a  local  paper  has  beyond  the 
place  in  which  it  is  publisned,  unless  it  is  such 
a  one  as  wotild  be  likely  to  be  read  elsewhere. 
The  sending  a  newspaper  to  the  Stamp^Office 
is  onW  in  consequence  of  theprorisions  of  the 
act  of  parliament.  The  case  is  one  depending 
on  the  affidavits,  and  we  think  this  rule  ought 
to  be  made  absolute. 

Rule  absolute. — Robson  y.  Bhckwell,  £.  T. 
1834.    Excheq. 

TAXING  attorney's  BILL. — JUDGE  AT  CHAM- 
BERS. 

The  proper  place  for  applications  to  tax  at- 
torneys' bills,  pay  over  sums  of  money,  or 
produce  agreements  to  be  stamped,  is  at 
chambers. 

On  a  motion  to  tax  an  attorney's  bill,  and  to 
reouire  him  to  pay  over  a  sum  of  money. 

Parhe,  B.  said,  that  such  applications  ought 
to  be  made  at  chambers. 

Rule  refused.*— £?£/«<?//  v.  Giblett,  E.  T. 
1834.     Excheq. 

SETTING  ASIDE  PROCEEDINGS. — IRREGU- 
LARITY.— LACHES. 

A  motion  to  set  aside  proceedings  for  irre- 
gularity, must  be  made  within  a  reasonable 
time, 

^  On  shewing  cause  against  a  rule  nisi  for  set- 
ting aside  a  declaration  and  all  subsequent 
proceedings,  for  irregularitv,  it  appeared,  that 
the  subject  of  complaint  had  ansen  on  the 
15th  of  April,  but  no  application  to  the  Court 
had  been  made  until  the  22d,  the  whole  of 
those  seven  days  bein^  in  full  term.  It  was 
therefore  contended,  that  the  applicadon  was 
too  late,  and  therefore  that  the  rule  ought  to 
be  discharged. 

Per  Curiam. — We  think  the  application  too 
late.  This  application  must  always  be  made 
before  the  next  step  is  taken,  however  short 
the  time  for  taking  it,  and  within  a  reasonable 
time. 

Rule  discharged,  with  costs.  —  Fyson  v. 
Kemp,  E.  T.  1834.    Excheq. 

NEW  TRIAL. — ^BRINOINO   MONEY  INTO   COURT. 

If  a  rule  nisi  for  a  new  trial  is  granted  on 
the  terms  of  bringing  the  amount  of  the 
verdict  into  Court,  it  must  be  paid  in  before 
the  rule  is  drawn  up. 

In  this  case  a  verdict  had  been  found  for  the 

•  In  fFright  v.  Cross,  where  a  rule  was 
granted  for  compelling  an  attorney  to  produce 
a  copy  of  agreement  to  he  stamped,  Parhe,  B., 
made  the  rule  absolute,  without  costs,  on  the 
ground  that  such  business  was  now  always 
transacted  at  chambers. 
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plsundflf  for  a  certain  amount.  A  motion  was 
afterwards  made  by  the  defendant  for  a  new 
trial.  Tlie  Court  granted  a  rule  for  a  new 
trial,  on  condition  of  the  defendant  bringing 
the  amount  of  the  verdict  into  Court.  The 
rule  was  drawn  up  accordinglv,  but  previous 
to  its  being  drawn  up  the  decendant  did  not 
bring  the  money  in.  A  motion  was  afterwards 
made  to  discharge  the  rule  nisi,  on  the  ground 
that  the  money  ought  to  have  been  paia  in  be- 
fore the  rule  was  drawn  up,  as  it  was  on  that 
condition  only  that  the  rule  had  been  jj^ranted. 
Cause  having  been  shewn  in  the  first  mstance 
against  this  application, — 

The  Court  granted  a  rule  absolute  for  dis- 
charging the  rule  nisi. 

Rule  absolute.— (7/ar<?  y.  Fiestel,  £.  T.  1834. 
Excheq. 


BNLAROINO  TIME  FOR  RBNDBRINO  BANKRUPT. 

T/iere  is  no  distinction  between  a  London  and 
a  country  commission  of  bankrupt,  as  to 
enlarging  the  time  for  rendering  the  bank- 
rupt. 

On  shewing  cause  against  a  rule  for  enlarg- 
ing the  time  tor  rendermg  the  bankrupt  by  the 
bail,  it  was  contended,  that  as  this  was  the  case 
of  a  London  commission  of  bankrupt  and  not 
a  country  one,  there  was  a  distinction  between 
it  and  the  previous  cases.  In  them  the  Court 
had  interfered  because  they  were  country  com- 
missions, and  it  would  be  mconvenient  for  the 
commissioners  to  attend  either  at  the  county 
town  or  in  London. 

PnrkCy  B.,  was  not  aware  of  any  such  di» 
tinction  having  been  taken  between  the  case  of 
town  and  country  commissions,  nor  could  he 
see  any  reason  for  such  a  distinction.  There 
might  be  e<}ual  inconvenience  in  the  case  of 
the  commissioners  having  to  attend  the  bank- 
rupt in  London,  whether  the  commisition  was 
country  or  town. 

Atdersonj  B.,  Bolland,  B.,  and  Gurneif,  B., 
concurred. 

Rule  absolute,  on  payment  of  costs.* — Rvs- 
ton  V.  Greene,  E.  T.  1834.    Excheq. 


^ixi^*i  Bf  uc|i  IfixKtXitt  C0ttrt. 

PRISONER. — BAIL-BOND. — RENDER. — CON- 
BTABLB'S   RETURN. 

The  constable  of  Dover  may  accept  a  render 
at  any  time  before  the  expiration  of  eight 
days  from  the  arrest,  although  a  bait-bond 
may  have  been  taken. 

Cause  was  shewn  against  a  rule  nisi  which 
bad  been  obtained  in  this  case  for  discharging 
a  rule  for  bringing  in  the  body  of  the  defendU 
ant.  The  facts  of  the  case  appeared  to  be 
these: — ^A  capias  had  issued  on  the  14th  of 
March,  directed  to  the  oonstoble  of  Dover, 
indorsed  with  bail  for  54/.  The  defendant  was 
arrested  on  the  15th  of  April,  and  a  bail-bond 

»  See  Coombs  v.  Dod,  3  Moore  &  Scott,  817, 
eontrh. 


taken.  He  rendered  to  prison  on  the  2lsl  of 
April;  and  the  plaintiff,  on  the  24th,  ruled 
the  constable  to  return  the  writ.  His  return 
was,  that  he  had  arrested  the  defendant,  and 
had  him  in  prison,  without  saying  any  thing 
about  the  bail-bond.  Application  was  after- 
wards made  by  the  plaintiff  to  the  constable 
for  an  assignment  of  the  bail-bond ;  but  that 
he  refused  to  execute.  The  plaintiff  then 
ruled  the  constable  to  bring  in  the  body.  It 
was  now  sought  to  discharge  that  rule.    The 

Klaintiff  complained,  that  as  the  defendant  had 
een  arrestee,  and  had  given  a  bail-bond,  he 
was  not  properly  rendered  without  patting  in 
biul  above.  The  plaintiff  would  have  a  r^;ht 
to  proceed,  either  agunst  the  sheriff  or  on  the 
bail-bond.  The  constable  having  arrested  him, 
and  discharged  him  on  fpving  a  bidl-bond,  be 
had  no  right  to  allow  him  to  render  without 
putting  in  bail  above.  If  the  Court  permitted 
such  a  course  to  be  adopted,  and  the  constable 
were  not  ruled  to  bring  m  the  iMMiy,  as  the  writ 
was  in  force  for  four  months,  he  might,  until 
the  expiration  of  the  four  months,  allow  the 
defendant  to  go  at  large.  He  having  the  se- 
curity of  the  ^1,  would  coosequently  be  per- 
fectly safe  during  that  time ;  and  at  the  end 
of  that  period  the  defendant  might  render, 
and  the  constable  put  the  bail-bond  into  the 
fire. 

In  support  of  the  rule  it  was  sabmitted,  fint» 
that  the  Uniformity  of  Process  Act  makes  no 
difference  in  the  duty  of  the  sheriff  or  constable 
from  what  it  was  before,  the  return  day  being 
the  eighth  day  from  the  arrest ;  and  therefore 
the  constable  might  at  any  time  accept  the 
render  of  the  defendant  before  the  expiration 
of  the  eight  days  stated  in  the  writ,  as  the 
period  within  which  bail  should  be  put  in. 
Secondly,  that  after  a  return  that  the  defend- 
ant was  in  custody,  the  plaintiff  was  wrong  in 
ruling  the  constable  to  bring  in  the  body. 
Section  4  of  the  1  &  2  W.  4.  c.  39,  directs  that 
the  sheriff  shall  indorse  on  the  writ  the  true 
day  of  the  execution  thereof,  whether  by  ser- 
vice or  arrest.  The  writ  requires  the  defend- 
ant  to  put  in<  special  bail  within  eight  days 
after  the  execution  of  it ;  and  the  third  warn- 
ing of  the  writ  states,  that  "  if  a  defendant 
having  given  bail  on  the  arrest,  shall  omit  to 
put  in  special  bail  as  required,  the  plaintiff  may 
proceed  against  the  sheriff  or  on  the  bail^Mod/* 
The  rule  is  conaeauently  the  same,  with  respect 
to  putting  in  bail  oy  the  return  da^,  aa  it  was 
before  this  act  passed ;  and  the  eighth  day  is 
in  the  same  situation  aa  the  old  return  day  was. 
A  bail*bond  is  now  taken  that  Che  defendant 
shall  put  in  bail  eight  days  after  the  arrest. 
Now  It  is  required  by  the  statute  of  Hen.  6, 
that  the  bail-bond  shall  be  taken  for  the  ap- 
pearance of  the  defendant  on  the  retnni  day 
of  the  writ,  and  not  otherwise;  but  he  may 
still  accept  a  render  within  that  period,  the 
bail-bond  being  for  his  own  protection  only. 
The  statute  never  was  intended  to  alter  either 
the  situation  of  the  sheriff  or  constable.  Bot 
the  course  which  the  plaintiff  should  have 
pursued,  even  supnoBing  the  third  warning  to 
alter  the  law  on  tfau  point,  wn  aot  to  rule  the 
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constable  to  brinn^  In  the  body.  His  remedy 
liere  was  to  demaDd  the  bail-bond,  and  bring* 
an  action  on  the  4  &  5  Anne,  c.  16,  for  not 
fissig'ning  it ;  or  to  move  the  Court  to  compel 
^he  sheriff  to  amend  his  return. 

Paiteton,  J.  was  of  opinion  that  the  return 
liere  made  was  a  common  return,  that  the  de- 
fendant remained  in  the  prison  of  our  lord  the 
King.  The  plaintiff  has  no  right  to  treat  that 
as  a  return  cfpt  corpus  et  pnrtttum  hahes.  The 
render  was  right ;  and  that  the  plaintiff,  after 
puch  a  returii,  was  not  entitled  to  rule  the 
constable  to  bring  in  the  body.  He  might 
have  brought  his  action  for  not  assigning  the 
bail-bond,  or  have  moved  for  the  purpose  of 
compelling  the  constable  to  amend  nis  return. 
Rule  absolute,  with  costs. — Turner  s.  Brown, 
T.  T.  1834.    K.  B.  P.  C 


ACCOUNT  STATE O.-^ACK NO WLBDOUE N'T 
AFTER  ACTION  BROUGHT. 

If  there  it  no  debt  or  account  before  action 
brought,  to  which  an  aeknotcledgment  after 
action  brought  cin  refer,  it  is  no  evidence 
under  the  account  stated. 

The  declaration  in  this  case  contained  a 
count  on  a  bill  of  exchange  by  the  indorsee 
a^inst  the  acceptor,  the  money  counts,  and  a 
count  on  the  account  stated.  When  the  bill 
was  produced  at  the  trial  it  had  oo  stamp  on 
it.  The  plaintiff  then  resorted  to  the  count  on 
the  account  stated,  and  the  evidence  given  by 
him  in  support  of  it,  was  that  of  the  person 
who  went  to  serve  the  writ  of  summons,  who 
stated,  that  when  the  defendant  saw  the 
amount  of  19/.  indorsed  on  the  writ,  he  said, 
"  I  have  paid  //.,  and  therefore  only  12/.  re- 
main due.*^*  The  jury  found  for  thp  plaintiff; 
and  a  rule  nisi  was  obtained  to  set  aside  the 
verdict,  and  enter  a  nonsuit,  on  the  ground 
that  the  acknowledgment  made  bv  the  defend- 
ant was  not  sufficient,  under  the  circumstances, 
to  support  a  count  on  the  account  stated. 

Cur,  adv,  vult. 

Taunton,  J.,  after  hearing'  the  arguments 
a^nst  and  in  support  of  the  rule,  gave  it  as 
his  opinion,  that  the  acknowledgment  by  the 
defendant  was  sufficient  to  support  the  count 
on  an  account  stated,  if  there  was  proof  that 
there  had  l)een  any  debt  existing  previous  to 
the  issue  of  the  writ,  to  which  it  could  refer. 
The  acknowledgment  of  one  part  of  the 
amount  by  the  defendant,  is  suflScient  to  sup- 
port a  count  on  the  account  stated.  The  rule 
nioi  to  set  aside  the  verdict  was  obtained  on 
the  ground  that  there  was  no  evidence  what- 
ever in  support  of  the  plaintiff's  claim  until 
after  the  wnt  of  summons  had  been  sued  out. 
It  was  contended,  that  being  after  the  writ  of 
summons  it  was  too  late.  I  certainly  Uiink 
tiiat  it  was  clearly  too  late.  Had  there  been 
an  anterior  debt,  or  an  anterior  account  in 
evidence,  to  which  the  promise  or  acknow- 
ledgment might  have  applied,  it  might  have 
been  different.  But  here  there  was  no  prior 
debt.    There  was  nothing,  except  the  demand 


indorsed  on  the  writ,  to  which  it  could  apply. 
There  was  therefore  no  evidence  except  the 
one  acknowledgment,  which  was  not  evidence 
of  any  debt  prior  to  the  action  being  brought, 
sought  to  be  given  on  the  account  stated.  That 
acknowledgment  could  not  be  given  in  evi- 
dence in  support  of  the  count  on  the  account 
stated,  it  being  made  after  the  writ  was  sued 
out.  The  present  rule  must  therefore  be 
made  absolute. 

Rule  absolute.— ^//ea  v.  Cook,  T.  T.  1834. 
K.  B.  P.  C. 


attorney's  privilbgb.-^changb  op  vbnue. 
unipormitt  of  process  act. 

^n  attorney  is  entitled  to  retain  his  venue  in 
Middlesew,  although  he  has  not  entered  his 
certificate,  and  notwithstanding  the  Uni» 
formity  of  Process  Act* 

Cause  was  shewn  against  a  rule  which  had 
been  obtained  in  this  case  for  the  purpose  of 
bringing  back  the  venue  to  the  county  of  Mid- 
dlesex from  that  into  which  it  had  been 
changed.  The  plaintiff,  it  appeared,  was  an 
attorney,  and  the  action  was  for  rent.  The 
venue  had  been  changed,  on  the  common  affi- 
davit, from  Middlesex  to  another  county.  The 
E resent  rule  was  obtained  by  the  plaintiff  to 
ring  back  the  venue,  on  the  ground  of  his 
being  an  attorney.  The  answer  to  this  rule 
was,  that  he  had  been  re-admitted  only  two 
days  before  he  brought  the  present  action; 
that  he  had  taken  out  his  certificate,  but  had 
not  yet  entered  it,  which  he  must  do  before  he 
could  be  entitled  to  the  privilege  of  keeping 
the  venue  in  Middlesex.  He  was  liable  to  a 
penalty  of  50/.,  bv  the  3?  O.  3,  c.  90,  §  27,  if 
he  did  not  enter  nis  certificate.  He  was  not 
therefore,  until  the  certificate  was  entered,  en- 
titled to  practise  as  an  attorney ;  and  if  he  did» 
he  would  be  liable  to  a  penalty  of  50/.  He 
not  havinff  entered  his  certificate,  was  not  en^ 
titled  to  the  privilege  of  an  attorney. 

Patteson,  J. — ^The  word  **  attorney  **  means 
there  a  person  who  is  attorney  for  another 
person.  It  has  been  determineo,  that  an  at* 
tomej  defendant  is  entided  to  hu  privilege, 
notwithstanding  the  Uniformity  of^  Process 
Act.  An  attorney  has  been  held  entitled  to 
his  privilege  during  the  year,  who  has  omitted 
to  take  out  his  certificate.  Now  here,  was  he 
not  properly  on  the  roll,  although  his  certifi- 
cate was  not  entered  ?  The  mere  fact  of  an 
attorney  bein^  on  the  roll  is  sufficient  to  en- 
title him  to  his  privilege ;  and  his  not  obtain- 
ing and  entering  his  certificate  previous  to  his 
practising,  is  only  a  matter  of  application 
against  him  for  any  penalty  he  may  thereby 
incur ;  but  that  circumstance  will  not  deprive 
him  of  his  privilege  of  keeping  the  venue  in 
Middlesex.  This  rule  must  therefore  be  made 
absolute,  with  costs. 

Rule  absolute,  with  costs. — Partington  v. 
fFoodcoek,T.T.\^^.    K.  B.  P.  C. 


494 


Anewerg  to  Qtteries. 


ANSWERS  TO  QUERIES. 


JUSTICE  OF  THE  PEACE.    P.  399. 

1.  A  solicitor  cannot  act  as  a  Justice  of  the 
peace  for  a  county.  By  stat.  3o  Ed.  3,  c.  12, 
sheriffs,  coroners,  attornet/s,  and  proctors, 
cannot  act  as  justices  of  the  peace. 

J.  S. 

2.  The  5  G.  2,  c.  18,  §  2,  states  that  no  at- 
torney, solicitor,  or  proctor  shall  act  as  justice 
of  the  peace  while  he  practises  ;  and  the  third 
section  makes  it  100/.  penalty.  But  it  is  still 
a  question  whether  a  solicitor  may  not  act  as 
justice  of  the  peace,  provided  he  is  possessed 
of  real  property  to  the  amount  of  6001.  per 
annum.  Section  5  of  the  statute  above  quoted 
states,  '*  That  nothing  in  this  act  shall  incapa- 
citate any  lord  of  parliament,  or.  anv  person 
qualified  to  serve  as  knigkt  of  a  shire  by  stat.  9 
Anne,  c.  6."  The  9  Anne,  c.  6,  §  1,  says, 
''  No  person  shall  be  capable  to  sit  or  vote  as 
member  for  a  county,  unless  he  possesses  600/. 
per  annum  real  property.'*  A  solicitor  is  not 
disqualified  from  sitting  in  parliament ;  hence 
my  conclusion,  that  if  a  solicitor  is  possessed 
of  600/.  per  annum  real  property,  he  may  act 
as  justice  of  the  peace.  G.  G. 


lattice* 

ACTION. — COURT  OF  REQUESTS.      P.  361. 

If  the  cause  of  action  arose,  and  the  defend- 
ant resides  within  the  jurisdictioa  of  a  court 
of  requests  (Tidd's  Prac.  616,  9th  ed.),  B.  may 
proceed  therein/or  the  balance^  it  bein^  already 
certain,  as  the  superior  Courts  would  grant  a 
rule  to  stay  the  proceedings.  Kennard  v. 
Jones,  4  T.  R.  436;  JVetlmgton  v.  Ailers,  6 
T.  R.  64 ;  Steer  v.  Holmes,  2  Bla.  764.  If, 
however,  there  is  no  inferior  jurisdiction  to 
take  cognizance  of  the  cause  of  action,  or  the 
defendant  resides  out  of  it,  proceedings  may 
be  taken  in  the  superior  Courts,  no  matter  how 
small  Ike  amount ;  Beasley  v.  Fearon,  8  T.  R. 
334;  Tubb  V.  fFoodward,  6  T.  R.  176;  and 
the  costs  would  follow  the  verdict.  Where 
before  action  brou£[ht  a  debt  has  been  reduced 
hy  part  payment,  3ie  plaintiff  is  deprived  of 
costs,  by  the  Middlesex  Court  of  Conscience 
Act ;  4  Bing.  269 ;  in  which,  however,  it  was 
said  that  a  set-off  vtdA  not  within  the  act,  for 
the  plaintiff  might  ke  ignorant  of  its  amount. 

\.  Y* 


NEW  RULES. —  PROVING  CONSIDERATION   OF 
BILL.      P.  269  &  416. 

Allow  me  to  inform  your  correspondent 
"  M.,"  that  even  before  the  New  Rules,  it  was 
decided  by  the  majority  of  the  Court  of  King's 
Bench,  in  the  case  of  /feath  v.  Sansom,  2  B.  & 
Adol.  291,  that  the  plaintiff  should  be  prepared 
to  prove  the  consideration,  even  though  no  no- 
tice to  that  effect  had  been  given  him  by  the 
defendant. 


POWER. — APPOINTMENT.      P.  360. 

In  p.  504  of  Sugden  on  Powers,  4th  cd.,  it 
is  said  to  be  perfectly  established,  that  a  power 
to  appoint  to  children  will  not  authorize  an 
appointment  to  grandchildren,  and  numerous 
authorities  are  there  referred  to ;  besides  which, 
powers  cannot  be  delegated  :  and  without 
raising  the  question  as  to  the  validity  of  the 
appointment  generally,  it  would  appear  fruin 
Alexander  v.  Aleaander,  2  Ves.  sen.  642,  that 
it  was  clearly  good  for  the  life  of  the  daughter 
only.  X.  1. 

VOLUNTARY  CONVEYANCE.      P.  350. 

The  convevance  may  be  void  against  the 
creditors  oiA,,  and  a  purchaser  from  B.  might 
require  to  be  satisfied  upon  that  point ;  but  as 
between  A.  and  B.  it  is  unimpeachable,  if 
fairly  obtained  by  the  latter.  X.  Y. 


LEGACY  DUTY.      P.  350. 

His  Majesty*s  Attorney-General  can,  I  think, 
safely  contend  that  this  legacy  is  subject  to 
duty ;  but  query,  if  the  persons  entitled,  in  the 
event  of  its  not  being  disposed  of,  cannot  also 
as  safely  contend,  that  as  against  them  the 
transfer  was  colourable,  unless  indeed  the  be- 
quest was  in  such  terms,  and  the  nature  of  the 
propertjr  was  such,  as  to  vest  it  in  her  abso- 
lutely, in  which  case  the  precautionary  mea- 
sures resorted  to  were  unnecessary. 

X.  Y. 


BEQUEST — SURVIVORSHIP.      P.  320. 

I  think  it  was  clearly  the  intention  of  the 
testator,  that  the  share  of  either  A.  or  B., 
dying  in  the  life-titne  of  the  other,  should  sur- 
vive,  from  the  circumstance  alone  of  the  words 
**  and  to  the  survivor  of  them"  being  inserted. 
And  as  to  the  words  "  /A«V  executor*,  &c., 
and  for  "  their**  own  use,  &c.,  to  which  "  I." 
appears  to  attach  some  imporunce,  I  think 
they  were  merely  thrown  in,  as  it  were,  for  the 
sake  of  saying,  without  surplusage  of  words, 
that  the  shares  of  the  ship  should  be  for  their 
benefit  during  their  lives,  and  not  to  be  con- 
strued to  create  a  tenancy  in  common.  If  this 
construction  l>e  not  in  accordance  with  the  in- 
tention of  the  testator,  what  meaning  are  we 
to  attach  to  the  words  above  alluded  to,  tit. 
"and  to  the  survivor  of  them  ?**  We  cannot^ 
I  think,  cast  them  aside  altogether.  I  never- 
theless admit,  that  the  intention,  whatever  it 
be,  is  expressed  in*  ambiguous  terms ;  but  am 
disposed  to  think  that  the  share  of  the  de- 
ceased legatee  would  survive,  even  by  going 
upon  no  other  rule  or  principle  than'  that  of 
its  being  in  itself  a  joint  tenancy.  The  other 
of  •*  I."  *s  queries  will  of  course  be  guided  by 
the  solution  of  the  first,  because,  supposing  it 
to  be  a  joint  tenancy  (as  I  submit  it  is)^  of 
course  the  representatives  of  C.  would  not 
take :  but,  on  the  contrar}*,  if  wiser  heads  tkftu 
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niine  should  decide  that  they  </o  take,  of  course 
there  will  be  nu  joint  tenancy,  but  they  would 
take  in  common  with  B,,  the  siu'vivor,  per 
stirpes,  G.  C. 

wife's  chose  in  action,    r.  399. 

Hidden  v.  miliamMon,  3  P.  W.  132;  and 
i^eteson  v.  MouUony  2  Atk.  417>  are  authorities 
that  a  contingent  interest,  or  a  possibility,  will 
pass  to  the  assignees ;  and  Milett  v«  ff^illianu, 
1  P.  W.  279,  shews  that  debts  and  other  choses 
iR  action  belonging  to  the  wife  will  also  pass 
to  them,  and  that  they  are  recoverable  in  their 
own  name :  whether  she  became  entitled  be* 
fore  or  after  the  marriage  is  immaterial. 

X.  Y. 


Comman  Eafn. 

DISTRIBUTION  OF  INTESTATE'S  ESTATE.  P. 256. 

There  can  be  no  question  as  to  the  distribu- 
tion of  j4.'»  property.  It  is  divisable  sec.  stat. 
ifito  three  undivided  shares :  one  will  be  taken 
by  B.,  another  by  C,  and  the  remaining  third 
by  D.'s  children  as  tenants  in  common.  It  is 
presumed  that  in  the  qucry^  "  divisible"  may 
be  read  for  "  devisuble." 

S.  C. 


QUERIES, 


Ealn  ot  ^raperti}  anlr  CanbeyancCng. 

CONVEYANCING. — HORTOAGEE. 

Can  a  reversioner  compel  a  mortgagee  of 
tenant  for  life  in  possession  to  do  any,  and 
what  repairs?  R.  M. 


SETTLEMENT. 

Settlement  of  lands  to  the  use  of  trustees 
during  the  life  of  the  parents ;  remainder  to 
the  use  of  the  first  son  in  tail ;  remainder  to  the 
use  of  the  second  son  in  tail.  The  first  son 
having  attained  2 1 ,  suffers  a  recovery,  and  con- 
veys, but  afterwards  dies  in  the  lifetime  of  the 
parents.  The  second  son  survives  the  parents. 
On  the  death  of  the  parents,  is  the  second  son 
entitled  in  tail,  or  is  the  purchaser  of  the  first 
son  entitled  in  fee  ? 

X.  Y.  Z. 


COPTHOLD. 

fT.  S,  R.  died  seised  of  copyhold  lands  (as 
well  as  freehold)  iu  the  manor  of  T,  ;  three 
proclamations  have  been  dulv  made  at  conse- 
cutive courts,  the  last  of  whicn  was  in  Novem- 
ber, 1 832,  and  a  warrant  of  seizure  was  then 
awarded  but  not  made  out.  fT.  S.  R.  made  a 
will  15th  March,  1803,  but  made  no  surrender 
to  his  will ;  he  died  in  May,  18^31 .  By  his  will  he 
gave  all  his  copyhold  to  his  mother  Frances  in 
tee ;  bin  mother  died  after  fF/S.  R.,  but  before 
her  admission.  She  made  a  will,  dated  5th 
August,  1833,  and  devised  this  copyhold  to  her 


nephew  G.  IV.  R.  O,  fF,  R.  Is  not  the  heir  at 
law  of  W,  S.  R.  The  heir-at-law  of  IF,  S.  R. 
has  been  served  with  a  written  notice  to  come 
and  be  admitted,  and  the  person  who  is  the 
agent  and  solicitor  of  the  nephew  G,  fF,  R., 
has  had  a  verbal  notice  to  that  effect,  but 
neither  will  come  in.  The  ag'ent  receives  the 
rents  for  (7.  fF.  R,  The  copyhold  lands  being 
inter  mixed  with  the  other  lands  of  the  late 
fF,  S.  R.,  the  Lord  of  the  Manor  cannot 
execute  his  warrant  of  seizure,  not  knowing 
any  of  the  lands.  What  steps  should  the  Lord 
take,  and  against  whom?  (G.  fF.  R.  is  a 
sailor,  out  of  England  ;  his  ag-ent  receives  the 
rents  ;)  so  that  the  Lord  may  be  able  to  seize 
quosque  lands  holden  of  his  manor. 

J.  P.  L. 


DEVISE. — LIFE  NOT  IN   BEING. 

A.  B,  by  his  will  devised  certain  estates  to 
C,  D,  for  life,  and  after  C  />.'«  death  to  be 
transferred  to  E,  F.,  when  E,  F.  attained  the 
age  of  2\  years,  E.  F.  was  14  years  old  when 
C.D'  died.  Does  E.  F.  take  anything  under 
this  devise,  or  is  not  the  devise  over  void, 
being  beyond  a  life  or  lives  in  being  and  21 
years  after  ?  E.  F.  contends  that  he  is  en- 
titled to  the  property,  as  it  will  not  exceed  21 
years  from  the  death  of  C.  />.,  he  {E.F)  being 
14  years  old  when  C.  />.  died.  E,  F,  was  not 
born  at  the  death  of  testator. 

J.  J.  A.  C. 


C0tiimatt  ftafD. 

PAYMENT  INTO  COURT  UNDER  Jt2, 

Is  a  plaintiff  entitled  to  his  costs  of  action 
where  the  amount  paid  into  Court  is  under 
AQs,,  and  he  accepts  such  amount  ?  B. 


ASSIGNMENT  OF   FURNITURE. 

y/.,  being  tenant  of  a  house,  agrees  to  sell  his 
goods  to  a,  A  valuation  is  made  by  an  ap- 
praiser upon  an  aporusement  stamp,  and  u, 
pays  the  amount,  ana  takes  a  common  receipt, 
and  also  becomes  tenant  to  ^.'s  landlord.  B. 
subsequently  lets  the  house,  together  with  the 
goods  to  A.  at  an  advanced  rent.  Is  this  a 
sufficient  transfer  and  possession,  to  maintain  a 
property  in  B.  against  the  seizure  of  the  goods 
for  a  penalty  incurred  by  A,  on  a  coaviction 
subsequent  to  the  sale  ? 

R.  C. 


NON  PROS. 


In  your  number  of  the  16th  August  (page 
31 7\  I  observe  the  report  of  a  decision  by  Mr. 
Justice  Taunton,  to  the  effect,  that  where  seve- 
ral defendants  are  sued,  a  judgment  of  non 
pros,  cannot  be  signed  for  want  of  declaration, 
until  all  have  appeared ;  but  as  the  subject  to 
which  I  am  desirous  of  calling  the  attention  oi 
your  readers  carries  that  case  a  little  farther, 
and  is  at  this  moment  an  existing  difficulty,  I 
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am  desirous  of  avtulin^  myself  of  some  opinion 
upon  the  point — the  case  is  as  follows : 

A,  arrested  B.  in  a  joint  action  against  B. 
and  C  B,  put  in  and  perfected  bul  12  months 
ago ;  A,  pretends  that  he  has  not  been  able  to 
meet  with  (7.  so  as  to  arrest  him  or  have  him 
served  with  the  process,  and  that  until  he  does 
so  he  cannot  declare.  Now,  although  upon 
the  authority  of  Mr.  Justice  Taunton's  decision, 
jB.  could  not  have  si^i^ned  a  non  pros.,  is  not  the 
plaintiff  out  of  court,  under  the  36th  section  of 
the  new  rules  of  Hilary  Term,  2  Will.  4, 
whereby  it  is  ordered,  "  that  a  plaintiff  shidl 
be  deemed  out  of  court,  unless  he  declare 
mthin  one  year  after  the  process  is  returnable;** 
and  if  so,  will  not  B*%  bail  be  discharged  from 
their  responsibility,  without  entering  an  ea* 
oneretur  on  the  bail  piece  ? 

A  SUBSCRIBBR. 


POLICY   STAMP. 

A  life  insurance  office,  in  consideration  of 
460/.,  agreed  by  their  policy  on  a  1/.  stamp,  to 
insure  to  B,  for  his  life,  the  annual  payment  of 
30/.  The  Stamp  Act,  under  the  head,  "  Policy 
of  Insurance,"  prescribes  a  stamp  according  to 
the  amount  of  the  sum  insured ;  but  the  sum  of 
30/.,  which  is  to  be  paid  annually  during  life, 
and  is  uncertun  on  its  total  amount,  cannot 
well  be  called  the  amount  insured  i  neither 
does  the  sum  of  460/.  seem  correctly  to  be  the 
sum  insured.  Is  the  1/.  stamp  sufficient,  or  is 
it  liable  to  any  other  of  the  stamps  mentioned 
under  policies  of  assurance,  or  to  annuity  bond, 
or  conveyance  ad  valorem  stamps  ? 

W.  B. 


LAW   AMEMDUENT   ACT. — INTKBB8T.— OOOBS. 

Does  the  28th  section  of  the  Law  Amend- 
ment Act,  3  &  4  W.  4.  c.  42,  authorise  a 
charge  of  interest  on  a  bill  for  ffottds  sold  and 
delivered  on  making  the  demana  of  payment, 
and  giving  the  notice  thereby  required  ?  The 
proviso,  that  "in  all  cases  interest  must  be 
payable  by  law,"  has  led  to  this  inquiry. 


9ract(ce. 

PRACTICE. — SERVICE  OV   PROCESS. 

A,  in  hilary  term,  1834,  sues  out  a  writ  of 
summons  for  a  trespass  against  B,  B.  having 
heard  of  the  issuing  such  a  writ,  immediately 
removes,  and  does  away  the  trespass  com- 
plained  of.  A,  has  not  yet  served  his  writ  of 
summons.  How  long  may  this  writ  of  sum- 
mons be  kept  alive,  so  as  to  remain  in  terrorem 
against  B,y  although  it  is  not  likely  it  will  be 
served  ?  J.  P.  L. 

MISCELLANEA. 


CRITICISM  ON  BLACKSTONB'S  COMMENTARIES. 

"  Blackstone,"  says  Jeremy  Bentham  (who, 
however,  condemns  much  of  the  learned  Com- 


mentator's matter,^  "  is  the  first  of  all  insCits- 
tional  writers  who  has  taught  jurisprudence  to 
speak  the  language  of  the  scholar  and  the  g'en- 
tleman;  put  a  polish  upon  that  rugged  sci- 
ence ;  cleansed  ner  from  the  dust  and   cub- 
webs  of  the  office;  and  if  he  has  not  enriched 
her  with  that  precision  which  is  drawn  only 
from  the  sterling  treasury  of  the  sciences,  has 
decked  her  out,  however,  to  advantage,  from 
the  toilet  of  classic  erudition ;  enlivened  her 
with  metaphors  and  allusions  $  and  sent  her 
abroad  in  some  measure  to  instruct,  and  in 
still  greater  measure  to  entertain,  the   most 
miscellaneous  and  even  the  most  fiistidious 
readers." 


COURT   OF  "PUBLIC   BENCH.  ' 

After  the  death  of  Charles  T,  the  Court  of 
King's  Bench  was  called  the  Court  of  Public 
Bench ;  and  some  republicans  were  so  cautious 
of  acknowled^ng  monarchy  anywhere,  that 
even,  in  repeating  the  Lord's  Prayer,  instead 
of  saying,  "Thy  Kingdom  come,"  they  chose 
to  have  it  said,  "  Thy  CommonweaUk  come." 


THE  EDITOR'S  LETTER  BOX. 


COMMENTARIES   ON  THE   NEW  STATUTES. 

Part  in.  of  the  Commentaries  on  the  New 
Statutes  passed  in  the  last  Session  of  Parlia- 
ment, contuning  all  the  Acts  relating  to  Equity 
and  Conveyancing,  and  Miscellaneous  Acts,  is 
now  publisned.  Price  2i.  Edited  by  Barristers. 

The  Second  Part  contains  all  the  Acts  relat- 
ing to  the  Common  and  Criminal  Law,  includ- 
ing the  Central  Criminal  Court  Act ;  shewing 
the  alteration  thereby  made  in  the  Law,  with 
the  Acts  verbatim.    Price  2s. 

The  First  Part  contains,  the  whole  of  the 
Law  and  Practice  under  the  Poor  Law  Amend- 
ment Act,  with  the  Act  verbatim.    Price  3#. 

It  is,  for  many  reasons,  impracticable  to  an- 
swer the  queries  inserted  in  this  work  on  our 
own  responsibility,  or  to  warrant  the  accuracy 
of  those  we  publish.  We  regret  that  we  can. 
not  accommodate  a  valuable  correspondent  by 
answering  the  quaere  at  p.  112,  regarding  the 
payment  of  auction  duty.  If  any  of  our 
readers  are  aware  of  a  similar  case,  and  will 
state  the  result,  we  shall  be  glad  to  insert  it. 

The  Queries  and  Answers  of  S.  M.  B.; 
W.  H. ;  X.  Y.  Z. ;  J.  D. ;  M.  L  N.  i  and  A.  Z., 
have  been  received. 

The  Letters  of  J.  S. ;  A  Lawyer's  Cleric ; 
and  0.,  are  under  consideration. 

The  subject  mentioned  by  a  correspondent 
at  Cirencester  is  not  admissible  in  these  pagec. 
We  take  our  stand  as  the  defenders  of  the  Pro- 
fession as  a  whole,  against  all  attack  from  with- 
out, and  in  this  much  of  our  strei^rth  consists. 
Our  respectable  friends,  on  reflection,  will  per- 
ceive, that  if  it  were  right  to  interfere  in  mat- 
ters of  indiridual  grievance  amongst  the  mem- 
bers of  the  profession,  it  is  not  ezpedieat. 
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Peitioet,  ei  nescire  malom  est,  agltamas. 


HOHAT. 


A   PROPOSAL   FOR    NEW   HOUSES 

OF  PARLIAMENT  AND  NEW 

COURTS  OF  LAW. 


Thb  late  diaastrouB  destruction  of  both 
Houses  of  Parliament  is  at  this  moment 
the  great  topic  of  interest  in  the  public 
mind,  and  it  is  too  important  an  event  to 
pass  by  with  a  simple  record  of  the  feet. 
It  is  to  be  seen  to  what  advantage  this  ac- 
cident—if accident  it  be — can  be  turned ; — 
what  advantageous  change  it  is  possible  of 
producing; — and  it  is  with  this  feeling 
that  we  shall  briefly,  although  not  without 
some  consideration,  lay  a  proposal  before 
our  readers,  with  the  hope  that  it  may  meet 
attention  in  the  proper  quarter. 

It  is  not  the  ferst  time  that  we  have 
complained*  of  the  present  inconvenience 
arising  from  the  establishment  of  the  Courts 
of  Law  and  Equity  at  Westminster.  The 
advantages  of  a  moveable  Metropolitan 
Court  cannot  be  easily  seen ;  it  would  be 
difficult  to  shew  how  any  party  is  benefited 
by  the  Judges  sitting  in  term  time  at  West- 
minster, and  out  of  term  time  at  Lincoln's 
Inn, — for  the  evil  is  certainly  more  peculiarly 
felt  with  respect  to  the  Courts  of  Equity. 
In  Lincoln's  Inn,  or  its  near  neighbour- 
hood, all  the  four  Courts  of  Equity  are  esta- 
blished; the  Equity  bar,  and  a  great  ma- 
jority of  the  solicitors  who  practise  in  these 
Courts,  have  their  professional  residences 
there,  and  it  is  obviously  attended  with 
great  inconvenience  to  them  to  have  the 
Courts  sitting  at  four  periods  of  the  year  at 
Westminster.  Nor  is  it  easy  to  perceive 
who  is  convenienced  by  it ; — certainly  not 
the  Judges,  who  almost  all  live  more  distant 

•  See  I  L.  O  386.    4  L.  O.  367. 
iro.  coizxni. 


I  from  Westminster  than  the  Inns  of  Court; 
certainly  not  the  suitors,  whose  interests 
constantiy  suffer  from  the  difficulties  which 
now  attend  the  communication  between  the 
two  branches  of  the  profession ; — certainly 
not  the  public,  who,  if  they  have  any  wish  to 
attend  the  Courts,  could  gratify  it  much  more 
easily  if  they  were  placed  in  the  heart,  and 
not  in  a  suburb  of  the  metropolis.  One 
part  of  our  proposal,  therefore,  is  to  remedy 
the  present  inconveniencies  to  the  profession, 
the  suitors,  and  the  public,  by  withdrawing 
the  Courts  of  Equity,  if  not  the  Courts  of 
Law,  from  Westminster,  and  establishing 
them  all  the  year  round  in  Lincoln's  Inn  or 
its  neighbourhood.  We  have  already  pointed 
out  the  Rolls  Estate  as  a  proper  site  for  those 
Courts;  but  until  they  were  built  there,  or 
elsewhere,  they  could  be  held  without 
any  inconvenience  or  expense  in  the  places 
at  present  appropriated  to  them — the  Halls  of 
Lincoln's  Inn  and  Gbay's  Inn,  and  in  tiie 
present  Rolls  and  Vice-chancellor's  Courts. 
But  then  comes  the  question,  what  is  to  be 
done  with  Westminster  Hall,  which  has,how* 
ever,  been  lately  comparatively  useless  ?  and 
this  brings  us  to  the  other  part  of  our  propo- 
sal. To  what  better  use  can  it  be  appropri- 
ated than  the  reception  of  the  hereditary 
and  collective  wisdom  of  the  empire  ?  If  the 
House  of  Lords,  or  St.  Stephen  Chapel,  were 
venerable,  how  much  more  so  the  Hall ! 
There  are  many  reasons  why  Westminster 
is  the  most  convenient  spot  for  the  meeting 
of  Parliament,  and  there  are  many  reasons 
why  Westminster  Hall  should  be  best 
adapted  for  the  purpose.  If  space  be 
needed,  we  have  it  here ;  if  the  imposing  as- 
sociations connected  with  antiquity — and 
these  in  our  mind  are  not  to  be  overlooked— 
they  are  indissolubly  connected  with  the 
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Hall.  Expense  must  be  incurred  ;  but  the 
adapting  this  mi^ificeiit  structure  to  tiie 
purposes  of  die  State  would  surely  be  at- 
tended with  much  less  cost  than  the  erec- 
tion of  new  buildings ;  besides  that,  in  the 
present  Courts  and  their  suites  of  rooms,  we 
have,  with  scarcely  any  alteration,  com- 
mittee-rooms and  residences  for  officers, 
ready  for  use. 

We  have  thus  shortly  stated  our  pro- 
posal, which  we  submit  to  the  proper  au- 
thorities. We  certainly  consider  that  its 
adoption  would  be  attended  with  great  ad- 
vantage, both  to  the  profession  and  the 
public,  for  the  reasons  which  we  have 
briefly  stated,  and  others  that  might  be 
given,  were  not  these  in  our  opinion  suffi- 
cient. If  we  are  at  all  right  in  our  views,  it 
may  be  worthy  of  attention  whether  our 
professional  brethren  should  not  bestir 
themselves  in  the  matter. 


THE  LORD  CHANCELLOR  AT 
BRENTFORD. 


[from  a  corrbsfondbnt.] 

Thb  Lord  Chancellor  having  arrived  at  the 
principal  inn  at  Brentford,  the  constable 
immediately  waited  on  his  Lordship,  to 
learn  whether  his  Lordship  would  be  pleased 
to  receive  the  address  of  the  inhabitants  of 
that  place;  and  his  Lordship  having  gra- 
ciously assented  thereto,  the  constable  made 
a  neat  speech,  and  the  Lord  Chancellor  an- 
swered as  follows :  — 

"  Mr.  Constable,  and  the  rest  of  the  in- 
habitants of  Brentford  here  assembled — 
I  have  had  great  pleasure  in  receiving  the 
address  of  your  ancient  and  loyal  town — a 
town,  let  me  say,  than  which  no  other  is 
more  celebrated  in  story,  or  more  connected 
and  mixed  up  with  historical  and  romantic 
events.  I  am  aware  that  the  honor  which 
you  have  now  done  me  is  not  to  be  attri- 
buted to  any  merit  of  my  own ;  no,  1  know 
that  I  owe  it  entirely  to  the  favour  which  I 
enjoy  with  my  most  gracious  master— £^o 
et  rex  mens.  Your  ancient  town^  I  am 
happy  to  say,  is  within  the  limits  of  the 
twopenny  post,  and  I  promise  you  I  will  not 
close  my  eyes  this  night,  nay,  that  food 
shall  not  pass  my  lips,  ere  I  acquaint  his 
Majesty  of  your  loyal  disposition  towards 
him.  I  the  rather  dwell  on  the  circum- 
stance that  it  will  only  cost  his  Majesty 
twopence  —  peradventure  nothing  at  all — 
to  shew  that  I,  in  conjunction  with  every 
other  member  of  the  present  administration. 


am  willing  and  forward  and  active,  not  in 
toe  tiiingi  btit  in  aU  thing8«  not  at  one  time. 
but  at  all  times,  to  save  the  public  purse,  to 
retrench  in  every  way,  aye,  even  in  a 
penny,  or  the  indivisible  portion  of  a  penny. 
Next,  Mr.  Constable,  permit  me  to  tell 
you,  the  satis&ction  which  I  have  person- 
ally in  your  being  the  public  organ  on  the 
present  occasion.  I  would  rather  have  re- 
ceived this  address  through  your  hands  than 
by  the  means  of  the  proudest  peer  of  the 
land.  In  our  mixed  government,  a  con- 
stable,— and  I  am  told  that  you  are  a  most 
vigilant  and  active  one, — perhaps  stands  as 
high  as  any  public  functionary  ;  not  that  I 
mean  the  slightest  disrespect  to  the  overseer, 
who  I  see  has  just  entered  the  room. 

"  I  observe  that  in  the  address  which  has 
just  been  read  by  Mr.  Constable,  an  allusion 
is  made  to  my  exertions  in  the  cause  of  legal 
and  political  reform.  Allow  me  to  explain 
my  sentiments  on  this  all-interesting  sub- 
ject. It  has  been  my  earnest  endeavour, 
while  standing  still,  to  keep  moving,  of 
which  you  have  no  doubt  all  seen  an  apt 
illustration  in  the  soldiers  introduced  on  the 
stage,  who  march  and  yet  do  not  march, 
who  progress  without  going  forward.  This 
may  seem  unintelligible  to  some ;  hut  this 
has  been  my  endeavour.  In  one  word>  I 
am  a  Conservative-radical,  the  founds  of  a 
new  school  of  politics,  which  will  unite  all 
inconsistencies  and  combine  all  parties. 
When  I  say  that  I  mean  to  uphold  the  an- 
cient institutions  of  the  country,  I  really 
mean  that  I  intend  to  pull  them  down. 
When  I  say  that  I  intend  to  reform  every 
abuse  you  will  find  that  I  really  intend 
just  the  contrary.  Some  mean  and  miser- 
able babblers  may  not  be  able  to  under- 
stand  this.  Let  them  blunder  on  in  tiiie 
native  darkness  of  their  ignorant  minds. 
They  are  brutes  unworthy  of  regard^  ciawl- 
ing  reptiles,  like  only  to  those  which  yofu, 
Mr.  Constable,  in  your  official,  thoti^  I 
am  sure  not  in  your  personal  capacity,  are 
well  acquainted  with.  I  will  crush  them, 
as  you  doubdess  have  crushed  thdor  like- 
nesses.    I  despise  and  trample  on  them. 

"  The  great  watchword  of  the  new  Con- 
servative-nuUcal  party  is,  "  Cave  deresifpm' 
tionihust*  which,  freely  translated  for  the 
benefit  of  any  gentleman  here  who  does  not 
happen  to  understand  Latin,  although,  thank 
God,  in  these  days  there  are  few — for  less 
do  I  allude  to  Mr.  Constable — I  say,  never- 
theless, this  means^  given  freely,  "  never 
give  up" — a  thing  in  which,  be  assuicd, 
men  of  all  parties  agree.  "  Cave  de  re- 
signationibus**    Mr.   Constable,    I    repeat. 
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Keep  hold  of  your  staff.  /  have  a  retiring 
pension  of  5000/.  a-year ;  it  used  only  to 
be  four,  but  I  made  it  five,  jUst  to  show  how 
little  I  cared  about  myself;  therefore  I  have 
nothing  to  fear  in  a  resignation ;  but  the 
country,  gentlemen,  would  find  it  no  joke. 
And  now,  Mr.  Constable  and  gentlemen,  I 
again  express  the  satisfiiction  I  have  felt  in 
this  address.  I  have  ordered  two  pairs  of 
trousers  in  your  town,  the  tailors  of  which 
have  long  been  celebrated  throughout  the 
world.  I  never  will  put  them  on  without 
thinking  of  you ;  and  now,  as  the  horses 
are  put  to,  I  bid  you  farewell.  Mr.  Con- 
stable will  take  care  that  you  disperse 
quietly,  after  giving  three  oheers  for  the 
Conservatiye-radical  party." 


REVIEW. 

The  Science  of  LegalJudgment ;  a  Treatise 
designed  to  shew  the  Materials  whereof, 
and  the  Process  by  which,  the  Courts  of 
Westniineter  Hail,  construct  their  Judg- 
menis ;  andadaptedto  Practical  and  General 
Use  in  the  Discussion,  and  Determination, 
of  Questions  of  Law.  By  James  Ram,  of 
the  Inner  Temple,  Barrister  at  Law. 
Maxwell. 

We  have  read  this  book  with  great  interest, 
and  think  it  highly  creditable  to  the  author, 
for  its  learning  and  usefulness.  He/  has 
brought  together  and  admirably  '^^^  4ged, 
all  the  authorities  on  the  important  subject 
of  his  Treatise,  and  stated  the  legal  doctrines 
on  the  respective  topics  under  consideration, 
with  great  precision  and  conciseness.  It  is 
altogether  one  of  the  most  excellent  of  its 
kind  that  we  have  for  a  long  time  met  with. 
The  following  extracts  from  the  introductory 
chapter,  will  shew  the  nature  and  impor- 
tance of  the  work,  and  at  the  same  time 
serve  as  an  illustration  of  the  manner  in 
which  Mr.  Ram  has  performed  his  part  of 
the  undertaking.  We  omit  the  references, 
which  are  very  numerous. 

**  The  subject  of  the  present  Treatise  leads  to 
the  observation,  that  there  are  three  kinds  of 
legislation,  by  which  the  laws  of  England  are 
made. 

**  One  manner  of  making  law  is  prospective, 
legislating  on  facts  which  it  is  considered  will 
or  may  exist,  and  for  which  the  legislature  ac- 
cordingly provides  a  written  law.  The  statute 
law  of  England  is  an  example  of  this  kind  of 
legislation. 

**  A  second  manner  of  making  law  is  prospec- 
tive and  adoptive,  legislating  on  facts  which  it 
is  considered  will  or  may  exist,  and  for  which 
the  legislature  therefore  provides  a  written  law. 


This  sort  of  legislation  takes  place,  when  any 
country  adopts  the  laws,  or  a  branch  of  the 
laws,  of  another  state.  It  is  known  therefore 
in  England,  since  a  part  of  the  Roman  civil 
law  i8  adopted  by  the  Court  of  Chancery,  and 
the  Ecclesiastical  and  Admiralty  Courts,  of 
this  countrv. 

"  A  third  manner  of  making  law  is,  to  wait 
for  facts  that  shall  occasion  a  lawsuit ;  on 
which  facts,  when  the  suit  arises,  a  Court  of 
Law  gives  judgment ;  a  judgment  that  is  con- 
structed of  certain  materials  which  are  law,  and 
is  when  delivered  part  of  the  law  of  the  land. 

"Those  materials  consist  of  the  "  divers  laws 
within  the  realm  of  England,"  mentioned  by 
Coke ;  and  of  which,  among  others,  he  enume- 
rates,— the  law  of  the  Crown ;  the  law  and 
custom  of  Parliament ;  the  law  of  Nature ;  the 
Common  law  of  England ;  the  Statute  law ; 
Customs  reasonable;  Ecclesiastical  or  Canon 
law ;  Civil  law ;  the  law  of  Merchants.  They 
consist  also  of  the  several  **  fountains  or  places," 
from  which  the  same  learned  writer  observes, 
the  "  proofs  and  arguments,"  of  Littleton  are 
drawn ; — as,  maxims,  principles,  rules,  intend- 
ment and  reason  of  the  common  law ;  books, 
records,  and  other  authorities  of  law;  the 
form  of  good  pleading ;  approved  precedents 
and  use ;  common  opmion  of  the  sages  of  the 
law;  and  the  arguments,  ab  inconuenienti i  & 
mrtjore  ad  minun,  from  the  greater  to  the  lesser, 
or  from  the  lesser  to  the  greater ;  d  simili ;  ^ 
pari;  ad  utili  tel  inutili ;  and  ex  absurdo, 

"When,  with  reference  to  the  Courts  of  West- 
minster Hall,  it  is  said,  "  the  judges  are  to  de- 
clare the  law,  not  to  make  the  law,"  "/».» dicere 
et  non  jus  dare,**  the  proposition  is  not,  it  is  ap- 
prehended, in  all  senses,  correct.  A  Court, 
when  it  constructs  a  judgment,  forms  it  of  cer- 
tain materials,  which  are  law;  those  materials 
the  Coiu't  does  not  make,  and  so  far  the  judg- 
ment is  not  creative  of  law.  But  the  judgment 
or  body,  into  which  the  materials  arc  wrought 
id  law;  and  is  law,  although  the  materials  are 
ill  chosen,  or  improperly  applied  :  in  some 
degree,  therefore,  it  would  seem,  a  judgment  is 
creative  of  law.  And  this  opinion  is  upheld 
by  the  known  truth,  that  so  long  as  a  judgment, 
which  a  Court  of  Westminster  Hall  has  deli- 
vered, stands  unreversed,  the  case  is  law,  al- 
though it  is  a  "  shocking  decision,"  or  is  an 
"  extraordinary"  case,  or  "  has  produced  con- 
siderable mischief,"  and  "  ought  not  to  have 
been  decided  as  it  was,"  or  even  has  the  effect 
partly  to  repeal  an  Act  of  Parliament.  And 
although,  while  newly  in  existence,  that  judg- 
ment may  be  disregarded  or  set  aside^  yet, 
from  probably  a  variety  of  reasons,  aud  on  one 
ground  in  particular,  namely,  the  expediency 
that  the  law  be  fixed  or  certain,  it  mav  in  time 
become  so  fast  settled,  that  the  Courts  of 
Westminster  Hall  may  not  be  able  to  overturn, 
or  even  to  shake  it,  and  on  the  contrary  may 
be  bound  to  follow  and  establish  it ;  and  the 
force  of  an  Act  of  Parliament  may  be  required 
to  root  it  out  of  the  law  of  the  land. 

"The  circumstance  that  the  Courts  of  West- 
minster Hall,  through  the  judgments  which 
they  give,  exercise  in  some  degree  a  legislative 
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power,  augments  the  interest  and  importance, 
which,  as  dispensing  justice,  otherwise  belong 
to  those  judgments.  And  a  knowledge  of  the 
matcrisJs  of  which  these  judgments  are  con- 
structed, and  of  the  process  used  to  construct 
them,  appears  to  be  a  matter  that  much  con- 
cerns both  lawyers  and  the  public. 

"To  judges  Ut  is  advanced  with  respect)  this 
knowledge  is  important,  because  it  is  a  guide, 
which  it  IS  their  duty  to  take  in  forming  the 
judgments  which  tney  give:  to  counsel  the 
same  knowledge  is  important,  because,  on 
Questions  of  law,  this  knowledge  is  the  only 
inundation  on  which  they  are  able  to  advise  in 
chambers,  or  to  sustain  in  Court  the  cause  of 
their  cUent:  to  attornies  and  solicitors  the 
same  knowledge  is  important,  because  it  is  to 
them  that  persons,  who  seek  legal  advice,  first 
apply  for  it ;  often  it  is  the  only  advice  taken 
or  needed ;  and,  on  questions  of  law,  this  advice 
must  be  founded  on  the  knowledge  mentioned  " 

The  subjects  treated  of,  and  the  order  in 
which  they  occur,  are  as  follows, —  and  it 
will  be  perceived,  that  great  assistance  will 
be  afforded  both  to  the  student  and  the  prac- 
titioner, in  thus  finding  so  large  a  mass  of 
materials  conveniently  arranged. 

After  the  introductory  chapter  comes, 

II.  The  following  materials  of  a  Judg- 
ment : — 1.  Certain  principles  of  the  law  of 
England ;  2.  The  Common  Law ;  3.  Cus- 
toms of  some  Cities  and  Places ;  4 .  Common 
opinion;  5  Pleadings;  6.  Maxims;  7. 
Rules  for  the  interpretation  of  Acts  of  Par- 
liament, Deeds,  and  Wills. 

III.  Cases. 

IV.  Rules. 

V.  Dicta  expressed  on  the  Bench. 

VI.  The  following  arguments : — 1.  Con- 
venience, Public  Policy,  and  Inconvenience ; 
2.  Analogy ;  3.  A  fortiori,  that  is,  a  minori 
ad  majus,  or  a  majori  ad  minus ;  4.  £x  ab- 
surdo. 

VII.  Practice. 

VIII.  Lex  Mercatoiia;  the  Law  or  Cus- 
tom of  Merchants. 

IX.  The  Civil  Law. 

X.  The  Canon  Law. 

XI.  The  Law  of  Nations. 

XII.  Text  and  other  Books. 

XIII.  Reports. 

XIV.  Precedent;  consisting  of  one  or 
more  than  one,  decision  in  Banc  or  in  the 
House  of  Lords. — 1.  Adherence  to  one  De- 
cision ;  2.  Adherence  to  two  or  more  Deci- 
sions; 3.  Of  Departure  from  one  Decision ; 
4.  Adherence  to  a  Fixed  Doctrine;  5.  Dis- 
cordant Decisions,  or  Series  of  Decisions. 

XV.  Distinguishing  a  present  Case  from 
a  former  Case,  or  out  of  a  settled  Rule  or 
Doctrine. 

XVI.  Deciding  on  particular  Circum- 
stances. 


XVII.  Deciding  new  Cases. 

XVIII.  Estimating  Authorities. —  1.  llie 
comparative  Value  of  certain  Authorities; 
2.  Circumstances  which  may  increase  the 
Value  of  an  Authority;  3.  Circumstances 
which  may  lessen  the  Value  of  an  Authority. 

XIX.  Duties  of  a  Judge  or  Court. — 1 .  Cer- 
tain Facts  illustrative  of  Difficulty;  2.  Dif- 
ficulty in  interpreting  Instruments ;  3.  Gain- 
ing Information  iirom  an  Ofiicer  of  a  Court, 
from  Civilians,  and  from  Merchants;  4. 
Learning  the  whole  truth  of  a  Case  report- 
ed;  5.  Hearing  arguments  of  Counsel ;  6. 
Obtaining  the  opinion  of  another  Judge  or 
Court;  7.  Bias;  8.  Postponing  the  deli- 
very of  Judgment ;  9.  Looking  forward  to 
the  consequences  of  the  Judgment. 

The  chapters  which  appear  to  us  as  the 
most  generally  interesting  are  the  18th, 
on  "  Estimating  Authorities,"  and  the  12th, 
on  "Text  and  other  Books."  We  shall 
probably  advert  to  these  more  particularly 
on  a  future  occasion. 


APPELLATE  JURISDICTION  OF  THE 
HOUSE  OF  LORDS. 


At  the  close  of  the  last  Session  of  Parliament 

the  Lord  Chancellor  laid  before  the  Houie  of 

Lords  a  bill  relative  to  its  appellate  jurisdiction. 

Hia  Lordship,  in  explaining  the  object  of  the 

bill,  tpoke  on  t^e  subject  of  arreare  as  fol* 

lows : — 

"  On  a  former  occasion,  I  stated  my  reasoBi 
for  thinking  that  it  was  necessary  to  effect  an 
alteration  in  the  judicial  system  of  your  Lord- 
ships' house.  The  necessity  for  that  alteration, 
however,  does  not  arise  from  the  judicial  busi- 
ness being  in  arrear,  for  never  at  any  former 
period  was  it  so  little  in  arrear  as  at  the  pre- 
sent moment.  In  fact  I  have  been  unable 
lately  to  ^o  on  with  appeals,  in  consequence  of 
the  parties  not  being  m  readiness.  There  ii 
not  a  sincle  Irish  or  Scptch  appeal  now  stand- 
ing for  hearing,  which  was  entered  before 
February  last ;  and  that,  your  Lordships  are 
aware,  is  the  shortest  period  within  which  ap- 
peals can  be  heard.  I  have  known  appeals 
seven,  eight,  or  nine  sessions  in  arrear ;  and  it 
was  a  common  thing  for  them  to  be  five  ses- 
sions in  arrear.  I  have  sat  sixty  days  this  ses- 
sion, and  heard  about  sixty  causes,  some  of 
which  involved  points  of  great  diflSculty  and 
magnitude.  It  is  a  subject  of  satisfaction  to 
me  to  know  that  this  session  I  have  been  able 
to  induce  your  Lordships  to  decide  the  cause 
of  Morgan  v.  I^eujii,  wnich  occupied  three  or 
four  dajrs  in  hearing ;  this  was  an  old  cause,  the 
bill  having  been  ^ed  in  the  time  of  Lord 
Eldon," 
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Mis  Lordship  then  proceeded  to  observe, 
that  his  attendance  in  the  House  of  Lords  had 
not  caused  him  to  neglect  his  business  in  the 
Court  of  Chancery : 

y  I  am  happy  to  say  (continued  his  Lord- 
ship) that  there  is  no  case  in  arrear  in  that 
Court,  and  scarcely  any  in  the  Vice  Chancel- 
lor's Court.  Dunns'  the  last  six  or  eight 
weeks,  the  Court  of  Chancery  has  been,  I 
may  almost  sav,  shut  up,  and  there  is  no  cause 
standing  for  hearing  tdl  the  month  of  No- 
Yember. 

"  It  is  evident,  therefore,  that  the  measure 
which  I  am  about  to  recommend  for  your  Lord- 
ships' adoption  is  not  rendered  necessary  by 
arrears  of  business.  It  rests  on  a  different 
foundation— namely,  the  necessity  of  remedy- 
ing certain  evils,  which  are  equally  injurious 
to  the  judicial  character  of  this  house  and  the 
interests  of  suitors." 

The  Lord  Chancellor  then  proceeded  to  de- 
scribe the  usual  course  of  hearing  appeals  be- 
fore their  Lordships : 

"  Two  Lords  sit  with  the  Chancellor  and 
hear  the  opening  of  the  case ;  other  two  come 
the  11^0?/  day  and  hear  the  respondent's  case ; 
on  the  third  day,  other  two  noble  Lords,  who 
have  not  before  been  present,  come  down  and 
hear  the  reply ;  the  cause  is  then  put  off  for 


"  The  question  is,  whether  there  ought  ever 
to  be  an  appeal  to  a  single  judge — whether, 
for  the  purpose  of  ensuring  a  ri^ht  decision, 
and  of  commanding  confidence  m  that  deci. 
slon,  with  reference  to  suitors,  the  profession, 
and  the  public  at  large,  it  is  not  essentially  ne- 
cessary tnat  a  court  of  appeal,  consisting  of 
more  tiian  one  person,  should  be  established  ? 
The  law  assumes  that  such  a  court  does  exbt, 
because  it  makes  all  your  Lordehips  hereditary 
judges.  In  common  law  cases,  the  Lord  Chan- 
cellor has  the  assistance  of  the  judges ;  but  in 
appeal  cases,  English,  Scotch,  and  Irish,  the 
practice  is  otherwise.  An  appeal  may  come 
from  the  decision  of  thirteen  Scotch  judges ; 
and  this  judgment  may  be  confirmed  or  set 
aside  by  an  individual  who  may  be  as  ignorant 
of  the  law  of  Scotland  as  that  of  Japan.  The 
chances  of  error  are  diminished  when  the  tri- 
bunal consists  of  more  than  one  judge;  and 
we  know  that  "  several  heads  are  proverbially 
better  than  one."  This  is  clearly  proved  by 
the  experience  of  the  judicial  committee  of 
the  privy  council.  The  second  case  tried  be- 
fore It  would  have  been  decided  the  other  way, 
if  any  one  of  the  five  judges  who  compose  the 
committee  had  considered  it  alone;  but  the 
judges  **  laid  their  heads  together,"  and  the 
consequence  was  a  unanimous  judgment,  di- 
rectly contrary  to  that  which  anv  of  ihem,  un- 
assisted, would  have  pronouncea." 

These  were  his  Lordship's  reasons  for  desir- 
judgment:  on  the  day  appointed,  a>wrM  pair  I  •  ^^^^  modification  of  the  existing  law;  and 
of  noble  Lords,  (if  I  may  so  speak),  who  have  I 

he  then  briefly  alluded  to  the  difficulties  which 

he  had  to  overcome  in  effecting  such  modifi- 


heard  neither  the  beginning,  nor  the  middle, 
nor  the  end  of  the  case,  come  down  and  assist 
at  the  judgment.  Such  a  system  cannot  be 
satisfactory,  either  to  noble  Lords,  who  are 
called  in  rotation  to  assist  in  appeal  causes,  or 
to  suitors,  whose  interests  are  to  be  consi- 
dered." 


His  Lordship  next  noticed  the  anomaly 
of  appealing  to  the  Lord  Chancellor  in  this 
house,  with  reference  to  causes  which  he  had 
previously  decided  elsewhere.] 

"  I  postponed  for  two  sessions  several  cases, 
in  which  were  appeals  from  m^  own  judgment, 
because  I  was  anxious  to  obtain  the  assistance 
of  my  noble  and  learned  friends,  the  Lord 
Chancellor  of  Ireland  and  the  Lord  Chief 
Baron  ;  but  as  I  could  not  obtain  their  valuable 
lud,  I  was  at  length  compelled  to  hear  them 
myself.  I  have  not  the  slightest  bias  in  favour 
of  any  judgment  I  ever  gave  in  my  life;  and 
if  I  were  satisfied  that  I  was  wrong,  I  would 
readily  alter  any  decision  ^ven  by  me.  My 
affirming  a  judgment  in  this  house  does  not 
midce  a  point  right  which  was  originally  wrong. 
Every  professional  man  would  know  that  I  was 
in  error.  What  I  look  to  is  this — that,  by 
affirming  a  judgment  here,  I  give  it  the  force 
of  law,  and  nothing  but  an  act  of  parliament 
can  alter  it.  Under  these  circumstances,  a 
Lord  Chancellor  who  confirms  his  own  judg- 
ment is  exposed  to  the  greatest  obloquy  if  he 
does  not  give  satisfaction.  | 


cation. 


"  The  first  is,  the  repugnance  which  I  natu- 
rally feel  to  alter  the  jurisdiction   of  your 
Lordships'  house ;  and  the  next  is,  the  small 
number  of  judges  from  whom  I  can  select 
persons  to  constitute  a  court  of  appeal — for  I 
hold  it  to  be  indispensable  that  appeals  should 
be  decided  by  judges  taken  from  other  Courts, 
and  not  by  judges  appointed  for  the  express 
purpose  or  deciding  such  cases,  and  forming  a 
separate  and  exclusive  tribunal,    llie  example 
of  France,  where  there  are  two  courts  exclu- 
sively for  the  hearing  of  appeals,  namely,  the 
Cour  Royale,  and  the  Cour  de  Cassation,  proves 
nothing,  because  the  French  judges  (I4<X)  or 
1500  in  number)  are,  comparatively  sjieaking, 
of  an  inferior  class,  and  the  French  judicial 
system  is  not  as  perfect  as  ours.^    It  is  my 
opinion,  that  if  we  were  to  appoint  judges  to 
be  merely  judges  of  appeal,  they  would  not 
be  of  any  use.    What,  for  instance,  would  I 
be  worth  as  a  judge,  if  I  sat  forty  or  fifty  days 
in  the  year  to  hear  appeals  only,  ^vithout  beinjr 
acquainted  with  the  forensic  strepitus,  as  it 
were,  and  without  having  been  present  at  the 
transacting  of  the  business,  in  the  first  in- 
stance, which  afterwards  becomes  the  subject 
of  appeal  ?    A  court  of  appeal  can  never  be 

^  The  French  system  is  rather  the  depart- 
mental than  the  central. 
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worth  anything,  unless  the  judges  composing 
it  sit  also  in  the  courts  below.  It  is  essential, 
on  the  one  hand,  that  the  judges  in  the  court 
of  appeal  Hhonld  not  be,  exclusively,  those 
whose  decisions  are  appealed  against ;  and,  on 
the  other,  that  they  should  be  accustomed  to 
preside  in  the  inferior  courts." 

The  following  is  the  plan  which  his  Lord- 
ship proposes  for  accomplishing  his  object, 
without  impairing  the  jurisdiction  of  the  House 
of  Lords  :— 

**  Tiiere  is  but  one  middle  course  to  take, 
and  that  is,  to  compose  judiciously  a  due  ad- 
mixture of  other  judges  with  those  whose  de- 
cisions are  appealed  against,  thus  proceeding 
on  the  principle  of  analogy  to  the  courts  of 
common  law.  When  the  Court  of  King's 
Bench,  or  Common  Pleas,  or  Exchequer,  goes 
wrong,  an  appeal  is  made  to  the  other  common 
law  judges  ;  and  so,  when  all  these  authorities 
eo  wrong,  an  appeal  is  made  to  the  House  of 
Lords,  wliich  sends  for  the  common  law  and 
equity  judges  to  assist  it  in  coming  to  a  decision. 
It  is  upon  this  principle  that  the  judicial  com- 
mittee  of  the  privy  council  was  constructed, 
and  upon  the  same  principle  I  proceed  in  the 
change  which  I  am  about  to  propose ;  and  as, 
in  the  former  case,  the  royal  prerogative  was 
left  untouched,  so,  in  the  latter,  the  jurisdic- 
tion of  the  House  of  Lords  will  remain  unim- 
paired. The  judicial  committee  of  the  privy 
council  is  composed  of  judges,  of  whom  there 
is  never  a  less  number  tnan  four  present. 
They  come  to  a  decision  on  the  appeal,  which 
they  report  to  the  privy  council,  where  judg- 
ment is  given  by  the  king  in  council,  precisely 
as  before. 

"  This  is  the  principle  on  which  my  bill 
proceeds.  It  will  give  your  Lordships  the 
power  of  calling  for  the  services  of  the  judges 
in  equity,  and  of  directing  any  case,  in  which 
the  privilege  of  appeal  may  be  resorted  to,  to 
be  tried  by  a  judicial  committee,  to  be  ap- 
pointed under  the  bill.  This  judicial  commit- 
tee will  declare  Its  decision  in  open  court, 
which  will  be  reported  to  the  house,  and  then 
your  Lordships  will  pronounce  judgment  in 
open  court.  Thus  the  rights  and  dignity  of 
vour  Lordships'  house  will  be  preserved  invio- 
late, as  heretofore.  I  propose  that  the  judi- 
cial committee  shall  have  presiding  over  it 
either  the  Lord  Chancellor  for  the  time  being, 
or  the  Lord  Chief  Justice  of  the  King's  Bench, 
or  a  new  officer;  a  vice  president,  to  be  ap- 
pointed by  the  crown,  without  salary,  and  to 
liold  rank  next  to  the  Privy  Seal,  who  must 
have  previously  filled  the  oiBce  of  Lord  Chan- 
cellor, or  Lord  Chief  Justice  of  the  King's 
Bench,  or  of  the  Common  Pleas.  The  vice 
president,  however,  will  be  called  upon  to  act 
only  when  the  three  judges,  whom  1  have  just 
named,  may  be  prevented  from  presiding  in 
consequence  of  their  presence  being  required 
elsewhere.  The  bill  provides  that  four  judges 
shall  always  be  present  when  the  judicial  com- 
mittee is  engaged  in  hearing  appeals." 

Then  follow  some  remarkable  observations 


on  the  great  importance  and  utility  of  tke 
upper  house  in  preventing  the  evils  of  blunder- 
ing le^slation. 

"  I  wish  your  Lordships  to  observe  that  no 
part  of  the  jurisdiction  of  this  house  will  be 
abrogated  by  the  change  which  I  propose.  I 
should,  indeed,  be  sorry  to  see  any  measure 
adopted  which  could  in  the  slightest  degree 
operate  to  the  disparagement  of  this  house.  I 
am  always  ready  to  bear  testimony  to  the  value 
of  this  house,  which  I  consider  to  be  an  inte- 
gral and  necessary  part  of  the  constitution. 
5^0  person  who  has  watched  the  proceedings 
of  the  last  two  years,  could  have  failed  to  per- 
ceive that,  if  there  had  been  no  House  of 
Lords,  the  House  of  Commons  must  have 
stopped  its  legislation,  or  otherwise  it  would 
have  been  covered  with  blunders  and  absurdi- 
ties. I  speak  with  all  due  respect  for  the 
House  of^  Commons,  which  I  regard  with  a 
feeling  of  veneration.  It  is  not  the  fault  of 
the  House  of  Commons  that  they  commit  er- 
rors, for  they  must  almost  of  necessity  do  so. 
With  the  competition  which  prevails  amongst 
658  individuals,  who  are  continually  striving 
one  with  another  to  gratify  their  constituents, 
it  is  Impossible  that  the  details  of  measures 
can  receive  the  same  calm  aad  deliberate  at- 
tention which  they  obtain  in  your  Lordships^ 
house,  where  no  distractions  ansing  from  such 
extraneous  circumstances  exist.  It  wonld  be 
difficult  to  refer  to  a  more  striking  example 
of  absurd  legislation  than  the  notable  clause  in 
the  Justices  of  the  Peace  Bill,  which  the  Com- 
mons insisted  upon  retaining.  Your  Lord- 
sliips  have  improved  that  and  several  other 
measures  which  have  been  sent  up  from  the 
Commons ;  and  if,  when  you  have  the  knife  in 
your  hands  cutting  away  the  rotten  parts,  yoa 
sometimes  go  too  far  and  cut  off  the  head— of 
which  there  has  been  a  recent  example,  of 
which,  1  trust,  your  Lordships  will  not  have 
cause  to  repent — allowance  should  be  made. 
If  a  surgeon  should  occasionally  cut  too  far, 
or  not  in  the  exact  direction,  who  would  be 
so  ridiculous  as,  on  that  account,  to  propo5e 
to  blunt  his  knife,  and  prevent  him  from  ope- 
rating at  all } " 

The  Lord  Chancellor  concluded  hit  speech 
by  the  following  statement  of  his  reasons  for 
abandoning  his  intention  of  creating  a  Chief 
Judge  in  Equity,  and  severing  the  judicial 
from  the  political  duties  of  the  Chancellor. 

"  I  only  wish  to  add  one  word  to  cxplun 
my  reasons  for  not  bringing  in  the  bill  intro- 
duced to  your  Lordships'  notice  last  session, 
for  regulating  the  Court  of  Chancery,  which 
would,  in  part,  have  provided  a  substitute  for 
this  Court,  and  which  proposed  to  sever  the 
judicial  from  the  political  and  parliamentary 
duties  of  the  Lord  Chancellor.  This  was  a 
proposition  much  objected  to  in  the  profes- 
sion, when  it  was  feared  that  the  place  of  the 
Lord  Chancellor  might,  under  the  bill,  be 
I  filled  up  by  persons  not  being  lawyers,    llicre 
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is,  however,  another  reason  for  not  persisting 
in  that  plan,  and  it  is  this;  that  about  £aster 
last,  when  I  came  to  look  into  the  state  of  ar- 
rears in  the  Court  of  Chancery,  I  thought  it 
likely,  that  in  a  few  weeks,  there  would  be 
none  at  all,  and  that  expectation  has  been 
completely  realized.  I  could  not  think,  there- 
fore, that  I  had  any  ground  for  making  a  new 
judge,  when  it  was  evident  that  the  Chancellor 
might,  if  he  chose  to  bestir  himself,  get  rid  of 
the  arrears  of  the  Court  of  Chancery  as  well 
aa  those  of  the  House  of  Lords.  As  it  would 
be  preposterous  to  create  a  new  judge,  who 
should  have  nothing  to  do,  I  dropped  the  idea 
I  formerly  entertained.** 

The  bill  was  read  a  first  time,  and  ordered 
to  bo  printed^  but  it  has  not  yet  been  delivered. 
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INCORPORATED  LAW  SOCIETY. 

Tlie  Lectures  intended  to  be  delivered  in 
this  Society  are  as  follows  : — 

Conveyancing  Lectures,  by  S,  F,  T.  fFilde,  Esq. 

The  chief  object  of  these  lectures  will  be  to 
assist  the  young  solicitor  in  acquiring  a  know- 
ledge of  the  Law  of  Property,  particularly  those 
brunches  of  it  which  relate  to  the  Sale  or  Pur- 
chase and  Mortgage  of  Estates,  and  to  instruct 
him  in  the  various  duties  which  will  be  required 
of  him  when  he  enters  upon  the  practice  of  his 
profession,  whether  concerned  for  the  vendor 
or  purchaser,  the  mortgagor  or  mortgagee. 

Equity  Lectures,  by  H.  N.  Coleridge,  Eng. 

After  an  introductory  lecture  on  the  charac- 
ter and  duties  of  professional  men,  the  foUoiy- 
ing  heuds  of  Equity  will  be  explained: — 

1.  Legacies. — Under  which  will  be  consi- 
dered, the  Lapse,  Ademption,  and  Vesting  of 
Legacies,  and  the  doctnne  as  to  Satisfaction, 
performance,  and  Election. 

2.  Mortgages. — Under  which  will  be  cou- 
aidercd.  Suits  for  Redemption  and  Foreclosure. 

3.  Equitable  Rights  ot  a  Married  Woman ; 
—her  Separate  Estate,  her  right  to  Settlement, 
and  her  power  of  Alienation. 

Common  Law  Lectures,  by  C,  E.  Dodd,  Esq, 

On  the  Lnic  respecting  Contracts,  as  it  is  in 
operation  in  the  Courts  of  Common  Law. 

In  the  course  of  the  two  first  lectures  will  be 
considered  the  general  nature  of  Contracts, — 
their  formation,^  the  rescinding  of  them,  and 
especially  the  various  rules  governing  their  con- 
struction. In  the  subsequent  lectures  will  be 
considered  in  detail  the  remedies  at  Common 
Law,  on  the  principal  Contracts  of  roost  fre- 
quent occurrence :  —  first,  those  respecting 
Persons,  e,  g  the  Contract  of  Life  Insurance; 
—the  Contract  by  Coach  Proprietors  to  carry 
passengers ; — Contracts  of  Wager ; — Contracts 
of  Guaranty,  &c.  &c.;  then  those  respecting 
Personal  Property ; — and  lastly,  those  respect- 


ing Real  Property,  In  considering  of  these  re- 
medics  by  action,  will  be  cxpluined  the  general 
rules  of  law  afiecting  them,  and  also  the  prin- 
ciples of  Pleading  and  Evidence  peculiarly 
applicable  to  each  action. 

The  terms  of  subscription  to  the  lectures, 
arc  stated  in  the  advertisement  on  the  cover  of 
this  work.  The  lectures  will  commence  on  the 
3d  of  November ;  and  be  delivered  on  Monday 
and  Friday  evenings,  at  8  o'clock. 


UNITED   LAW   CLERKS. 

We  arc  glad  to  learn  that  this  meritorious 
society  is  proceeding  prosperously.  Its  objects 
are: 

1 .  A  General  Benefit  Fund,  for  provision  in 
sickness,  superannuation,  and  death  of  a  meui- 
ber  or  wife. 

2.  A  Casual  Fund,  to  relieve  members  in 
distress,  (when  not  entitled  to  claim  under  the 
Benefit  Fund,)  by  loans  and  donations ;  and 
also  law  clerks,  not  being  members,  their 
widows  and  families. 

And  to  provide  Situations  for  Members. 

At  the  recent  annual  meeting  of  the  mem- 
bers, a  satisfactory  report  was  made,  from 
which  we  willingly  find  room  for  the  following 
extracts: 

Amongst  its  donors  the  society  enumerates, 
a  venerable  and  respected  Judge,  one  of  the 
Masters  in  Chancery,  the  Master  and  Assistant 
Masters  of  the  King's  Bench  and  Exchequer, 
the  Prothonotaries  and  Secondaries  of  the 
Common  Pleas,  several  members  of  the  bar, 
aud  some  of  the  most  eminent  practising  soli- 
citors in  London ;  by  whose  sanction  and  sup- 
port the  society  has,  added  to  its  own  endea- 
vours, been  enabled  to  surmount  every  obstacle, 
aud  to  place  its  establishment  on  a  firm  and 
lasting  foundation. 

It  appears,  on  reference  to  the  annual  state- 
ment ot  the  societv's  accounts,  made  up  to  the 
5th  of  April  last,  tuat  the  total  receipts  for  that 
year  were  285/.  Is,  lOd.^  the  payments  for 
management,  officers'  salaries,  stationery,  print- 
ing, &c.  39/.  ISs. 

The  return  made  to  the  National  Debt  Of- 
fice, on  the  20th  ot  May  last,  shows  that  the 
greater  part  of  the  ioind  has  been  advantage- 
ously disposed  of,  441/.  19«.  being  then  invested 
at  a  fixeu  interest  of  3/.  ISs,  Oid.  per  cent., 
71.  2m.  6d.  being  then  allowed  for  interest  due 
on  the  investment  up  to  that  time,  making  to- 
gether 449/.  \s,6d. 

The  next  subject  which  clums  particular 
notice  is  the  present  condition  of  the  Casual 
Fund,  which  has  been  the  means,  to  a  limited 
extent,  of  diffusing  various  benefits  among  the 
members,  and  of  assisting  several  deserving 
and  unfortunate  law  clerks ;  and,  although  iu> 
funds  are  much  too  scantv  for  the  purpose  for 
which  it  was  established,  it  has  been  enabled  to 
deal  liberally  with  such  cases  as  have  been  con« 
sidered  worthy  of  relief. 

The  arrangements  formerly  made  for  the 

Eurpose  of  providing  situations  for  the  mem- 
crs,  having  been  found  in  their  operation  to 
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be  attended  with  some  disadvantages,  the  secre- 
tary, after  mucli  consideration,  ventured  to 
recommend  a  plan  which  has  been  since 
adopted  for  registering  vacancies,^  and  the 
names  of  the  clerks  wanting  situations ;  and, 
judging  from  the  short  time  it  has  been  in 
practice,  the  results  already  appear  to  be  very 
satisfactory,  promising  not  only  to  be  more 
a:eful  to  the  members',  but,  as  a  source  of  in- 
come, much  more  profitable  to  the  society. 


THE     LORD     CHANCELLOR'S 
SPEECHES  IN  SCOTLAND. 


The  public  speeches  of  the  Lord  Chancel- 
lor, both  on  account  of  hia  high  office  and 
his  personal  reputation,  are  naturally  the 
subject  of  particular  attention;  and  we  deem 
it  proper  to  record  his  Lordship's  sentiments 
with  respect  to  the  deliberate,  well-consi- 
dered, sound,  safe,  cautious,  slow,  and  sure 
course,  which  he  and  the  rest  of  his  Majes- 
ty's Ministers  intend  in  future  to  pursue  in 
amending  the  ancient  institutions  of  the 
country. 

At  Inverness,  in  answer  to  the  address  of 
the  Provost  and  Magistrates,  his  Lordship 
is  reported  to  have  said — 


"With  my  colleagues  I  shall  always  be  found, 
while  sanctioned  by  the  countenance  of  our 
gracious  Master,  and  the  support  of  parliament 
and  tbe  people,  using  my  oest  endeavours  to 
amend  our  institutions  and  improve  the  ad- 
ministration of  our  laws,  by  such  safe  and  well 
considtfred  measures  as  may  secure  the  stability 
of  our  happy  constitution,  while  they  render  it 
more  ana  more  worthy  of  the  people's  esteem ; 
and,  although  I  shall' never  shrink  from  any 
step  which  ilearly  appears  necessary  for  effect- 
ing these  great  purposes,  I  shall  never  be  driven 
on  moie  hinttUy  I  ban  the  principles  of  sound 
and  sn/e  policy  warrant." 

On  receiving  the  freedom  of  the  city  of 
Elgin,  the  Lord  Chancellor  replied  in  an 
energetic  speech,  pointing  out  what  measures 
his  Majesty's  Government  had  already  car- 
ried through,  and  intimating  that,  **  while 
they  were  determined  to  reform  every  in- 
stitution, they  were  resolved  to  take  care 
that  they  did  not  make  more  botches  than 
stitches" 

At  Dunrobin  Castle,  his  Lordship,  in  ac- 
knowledging the  freedom  presented  to  him 
of  the  burghs  of  Wick,  Tain,  and  Domock^ 
obseryed  that — 

"  In  all  reforms,  his  Lordship  and  the  other 
members  of  his  Majesty's  Gevernment  were 
resolved  to  proceed  no  farther,  or  at  a  more 
rapid  rate  than  they  considered  to  be  necessary 


to  give  vigour,  and  add  to  the  stability  of  tli€ 
venerated  institutions  of  the  empire.  Some 
parties  might  wish  for  no  farther  change,  and 
others  again  for  a  rapid  alteration  of  abuses ; 
but  he  and  his  colleagues  would  proceed  with 
every  proper  caution,  neither  ffoing  too  far,  nor 
quicker  than  the  most  deliberate  judgment 
would  dictate.  He  was  happy  to  observe  that, 
with  their  usual  good  sense,  the  people  of  Scot- 
land in  particular,  approved  of  these  progres- 
sive improvements  in  the  national  institutions ; 
and  with  such  support,  he  felt  assured  that  all 
abuses  would  be  slowly,  but  surely  corrected— 
and  one  point  the  public  might  rest  assured  of^ 
that  Government  will  never  place  in  jeopardy 
the  constitution  or  well  being  of  the  kingdom." 

At  the  great  dinner,  given  on  the  15th  of 
September  at  Edinburgh,  in  honor  of  Earl 
Grey,  the  Lord  Chancellor  made  the  follow- 
ing spirited  declaration : — 

"  We  shall  go  on  in  our  course,  heedless  of 
the  attacks  of  tnese  hasty  spirits ;  for  they  come 
from  men  of  much  honesty,  of  hasty  zeal,  bat 
of  no  reflection  at  all.    They  would  travel  to 
the  object  which  they  have  m  view,  but  they 
are  in  such  a  hurry  to  get  at  the  goal  three 
minutes  before  me,  that  they  will  not  vnXX  to 
see  whether  the  linchpin  is  in  the  wheel.   They 
would  hurry  their  vessel  into  the  wished-for 
harbour  by  the  nearest,  and  not  by  the  regularly 
frequented  channel ;  but  they  do  not  inmiire 
whether  there  is  a  compass  on  board,  ana   so 
they  run  their  vessels  on  the  breakers.    They 
raise  a  scaffold,  they  build  a  house,  they  rear  a 
massive  pile ;  all  they  care  for  is  the  took  and 
appearance  of  the  edifice,  and  they  do  not  stop 
Co  see  whether  there  are  any  partitions  for 
rooms  to  live  in.    They  will  not  use  the  plum- 
met and  the  line,  and  therefore  it  is  possible 
that  the  first  story  may  tumble  some  fine  morn- 
ing about  their  ears.    1  wholly  respect  the 
good  intentioBS  of  these  men,  I  acquit  them 
entirely  of  all  blane  of  that  description,  I  make 
to  them  my  most  respectful  obeisance;  but 
when  they  ask  me  to  get  into  their  carriage^  I 
must  decline  to  accompany  them ;  when  they 
ask  me  to  sail  in  their  vessel,  J  must  insist  on 
staying  on  shore;  when  they  ask  me  to  enter 
into  any  building  of  theire,  I  shall  not  only  not 
enter,  but  shall  also  stand  at  a  respectful  dis- 
tance from  it,  for  fear  it  should  make  an  ex- 
periment, which  I  do  not  wish  to  see  tried 
either  on  their  heads  or  mine — I  mean  an  expe- 
riment as  to  the  relative  resistance  of  the  two 
bodies.    These,  then,  are  not  wise  counsellors 
to  listen  to— these  are  not  safe  guides  to  foUow 
— these  are  not  fair  judges  on  &e  merits  of  any 
Britiah  statesman.    I  would  go  on  more  dett" 
berutely  than  they  would — f  would  have  my 
vessel  more  ready  and  better  provided  for  its 
voyage— I  woula  use  the  plummet  and  the 
square — ^I  would  build  according  to  rule  and 
compass,  and  I  would  not  run  up  that  sort  of 
edifice  which  at  best  can  never  be  more  duin  a 
shell,  if  it  does  not  tumble  even  whilst  building 
about  their  heads ;  and  I  would  go  s^fely  ao3 
surely  to  work,  until  I  had  provided  ererythiog 


Circular  of  the  Poor  Laws  Commissioners. 


105 


tbat  was  necessary  to  enable  me  to  bmld  with 
safety." 

These  assurances  are  consolatory  to  those 
^ho  are  anxious  for  the  real  well-being 
of  their  country ;  and  we  trust  that  they 
will  be  so  far  realized,  that  in  all  future 
measures  of  Law  Reform,  each  of  them  will 
be  well  considered  before  it  is  introduced : 
and  that  it  will  proceed  through  each  house 
of  parliament,  according  to  the  spirit  of 
these  fair  promises,  slowly  and  cautiously. 


CIRCULAR   OF    THE    POOR  LAWS 
.COMMISSIONERS. 


The  following  circular  has  been  issued  from 
the  Central  Board  of  Poor  Law  Commis- 
sionersy  particularly  in  regard  to  the  powers  of 
magistrates. 


"  Qfi<^^  ^f  ^he  Poor  Law  Commissioners  for 
"England  and  fFales,  Oct.  6,  1834. 

"The  Commissioners  of  Poor  Laws  for 
England  and  Wales,  on  the  4th  of  September 
last,  directed  a  letter  to  be  addressed  to  the 
churchwardens  and  overseers  of  the  poor 
throughout  England  and  Wales,  in  which  letter 
the  commissioners  pointed  out  to  the  parish 
officers  that  it  was  their  duty  to  '  continue  to 
administer  the  existing  laws  for  the  relief  of 
the  poor  of  the  parish  or  place  for  which  they 
act ;  and  that,  subject  to  the  provisions  of  the 
Poor  Law  Amendment  Act,  the  general  trans:% 
actions  of  parochial  business  should  (with  strict 
attention  to  economy,  and  as  far  as  the  same  is 
authorised  by  law)  be  continued  in  the  ac- 
customed course  until  the  rules,  orders,  and 
regulations  which  the  commissioners  are  au- 
thorised to  make  shall  have  been  duly  pre- 
pared and  promulgated.' 

"The  commissioners  have  been  informed 
that  in  many  parts  of  the  country  erroneous 
opinions  prevail  with  respect  to  the  actual 
state  of  the  existing  laws,  particularly  in  rela- 
tion to  the  powers  which  magistrates  may  stUl 
exercise  in  ordering  parochiid  relief. 

"The  commissioners  think  it  expedient, 
therefore,  to  point  out,  that  the  acts  of  3 
William  and  Mary,  c.  11,  and  9  George  1,  c. 
7,  are  not  repealed,  and  that  these  acts  still 
authorise  justices  of  the  peace  to  exercise  a 
control  over  the  overseers  in  the  administra- 
tion of  relief  to  the  poor.  But  this  control  can 
now  be  exercised  only  in  parishes  in  which 
there  is  no  Board  of  Guardians,  no  Select 
Vestry,  or  other  similar  body,  constituted  under 
any  local  or  general  act. 

"  By  the  3d  and  4th  William  and  Mary,  c. 
11,  one  roa^strate  has  the  power  of  ordering 
a  pauper's  name  to  be  placed  on  the  book 
which  contains  the  list  of  those  who  are  to  be 
relieved  by  the  parish,  as  directed  by  the  sta- 
tute 43  EUz.  c.  2.  It  is  also  observed,  how- 
ever, thai  the  power  thus  gruited  to  the  magis- 


trates is  modified  by  the  1st  section  of  the  9th 
George  1,  c.  7»  in  which  it  is  enacted, — 

"  'That  no  justice  of  the  peace  shall  order 
relief  to  any  poor  person  dwelling  in  any 
parbh — 

" '  1.  Until  oath  be  made  before  such 
justice  of  the  peac^  of  some  matter  which  he 
shall  judge  to  be  reasonable  cause  or  ground  for 
having  such  relief : 

" '  2.  And  that  the  same  person  had  by  him- 
self, herself,  or  some  other,  applied  for  relief 
to  the  parishioners,  or  to  two  of  the  overseers 
of  the  poor  of  such  parish ; 

"*3.  And  was  by  them  refused  to  be  re- 
lieved ; 

" '  4.  And  until  snch  justice  hath  summoned 
two  of  the  overseers  of  the  poor,  to  show  cause 
why  such  relief  should  not  be  given ; 

"  *  5.  And  the  person  so  summoned  hath 
been  heard  or  made  default  to  appear  before 
such  lustice.' 

*<  And  it  is  further  provided  in  the  second 
section  of  the  same  act, '  that  the  person  whom 
any  such  justice  shall  think  fit  to  order  to  be 
relieved  shall  receive  relief  as  long  as  the 
cause  for  such  relief  continues,  and  no  longer.' 

"  By  the  4th  section  of  the  same  act  it  is 
enacted,  that  in  any  parish  in  which  a  work- 
house shall  have  been  provided,  if  any  poor 
person  of  such  parish  shall  refuse  to  be  looged, 
maintained,  and  employed,  in  such  house,  such 

{>cr8on  so  refusing  shsll  be  put  out  of  the  col- 
ection  book,  '  and  shall  not  be  entitled  to  ask 
receive  any  collection  or  relief  from  the 


or 

churchwardens  or  overseers  of  the  poor  of  the 

same  parish,  township,  or  place.' 

"By  the  36th  Geo.  3,  c.  23,  the  enact- 
ments of  which  were  extended  and  modified  by 
the  65th  Geo.  3,  c.  137,  s.  3,  and  the  59th 
Geo.  3,  c.  12,  s.  5,  magistrates  were  em- 
powered to  order  relief  to  poor  persons  at 
their  homes,  notwithstanding  a  workhouse  had 
been  provided  and  contracts  entered  into  for 
lodging,  keening,  muntaining,  and  employing 
the  poor.  But  this  statute  (36th  Geo.  3,  c. 
23),  as  well  as  the  above-mentioned  sections, 
by  which  it  was  so  extended  and  modified,  have 
been  repealed  by  the  Poor  Law  Amendment 
Act,  and  consequently  the  powers  which  the 
justices  derived  therefrom  have  terminated. 

"  With  reference  to  the  parishes  in  which 
there  is  no  board  of  guardians,  select  vestry, 
or  other  similar  body  constituted  under  any 
local  or  general  act,  the  parish  officers  may 
until  the  commissioners  shall  issue  their  rules 
or  orders,  adopt  all  those  modes  of  relieving  the 
poor  which  they  might  lawfully  have  adopted 
before  the  passmg  of  the  Poor  Law  Amend- 
ment Act. 

"  With  respect,  however,  to  those  parishes 
or  unions  in  which  a  board  of  guardians,  select 
vestry,  or  other  similar  body,  constituted  under 
any  local  or  general  act,  does  exist,  it  is  su(f  • 
cient  td  refer  to  the  54lh  section  of  the  Pocr 
iiaw  Amendment  Act. 

By  order  of  the  Board, 

Edwin  Cmadwigk,  Secretary* 
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PRACTICAL  POINTS 
OF  GENERAL  INTEREST. 

No.  LXVIII. 


FALSE   HARRIAGB. 

la  our  seventh  Toluine,  p.  293,  we  stated 
the  law  as  to  false  marriages:  the  following 
late  case  is  of  some  interest  on  the  same 
sulgect : 

The  plaintiff  and  bis  wife,  who  was  the 
daughter  of  one  Fuller,  sought,  by  ae  action 
of  money  had  and  received,  to  recover  the 
amount  of  certain  rents  and  profits  received  of 
Grimmett,  the  intestate. 

At  the  trial,  the  plaintiffs  put  in  the  will  of 
Fuller,  by  which  he  left  these  rents  to  his 
widow  for  life,  provided  she  should  continue 
unmarried^  and,  in  case  of  her  marryine  tfgain, 
they  were  to  belong  to  his  daughter,  the  plain^ 
tijps  vpifif. 

The  plaintiffs  then  proved  that,  about  ten 
years  ago,  Mrs.  Fuller  had  been  ostensibly 
married  to  Grimmett  after  banns  of  marriage 
published  in  her  maiden  name ;  that  she  had 
lived  with  Grimmett  till  her  death,  about  two 
years  ago,  when  he  attended  her  funeral  in  the 
character  of  husband,  and  erected  a  monument 
to  her  memory,  with  an  epitaph,  in  which  he 
styled  her  his  wife.  The  lady,  however,  had 
concealed  her  marriuge,  and  as  long  as  she 
lived,  continued  to  receive  the  rents  as  the 
widow  of  Fuller. 

Tindal,  C.  J ,  before  whom  the  cause  was 
tried,  considering,  on  the  authority  of  Rex  v. 
Tibsh^,  I  B..&  Ad.  190,  that  Mrs.  Fuller  and 
Grimmett  had  never  been  married,  the  plaintiff 
was  nonsuited,  with  leave  to  move  to  set  the 
nonsuit  aside. 

Ttndtil,  C.  J.,  now  delivered  judgment. — ^We 
may  determine  this  question  without  infringing 
the  general  rule,  that  a  party  shall  not  set  up 
his  fraud  or  wrongful  act  as  a  ground  of  claim 
,  or  defence.  As  to  which,  see  Doe  v.  Roberts, 
2  B.  &  Aid.  367  s  Crooher  v.  Fothergill,  lb. 
652.  The  plaintiffs  here  seek  to  recover  cer- 
tain rents  and  profits  under  a  clause  in  the  will 
of  Fuller,  by  which  he  provides,  that  property 
bequeathed  to  his  widow  shall  go  over  to  his 
daughter,  in  case  his  widow  shall  take  another 
husband.  It  is  a  part  of  the  plaintiff's  case, 
therefore,  not  of  the  defendant's,  to  shew  that 
Mrs.  Fuller's  right  to  the  rents  had  determined. 
But  the  plaintiff's  witnesses,  after  shewing  that 
Grimmett  and  Mrs.  Fuller  had  indeed  lived  to- 
gether as  man  and  wife,  disclosed  also,  that 
that  which  was  a  marriage  in  form  was  no 
marriage  in  fact.  It  has  been  contended  that, 
primd  facte,  it  was  sufficient  for  the  plaintiffs  to 
shew  that  Grimmett  and  Mrs.  Fuller  were  liv- 
ing together  as  man  and  wife ;  but,  conceding, 
that  it  would  have  been  open  to  the  defendant 
to  explain  the  real  circumstanees  of  the  case ; 
and  if  so,  we  could  only  have  held,  as  was  held 
in  Re^  v.  Ttbshelf,  that  this  was  no  marriage. 
To  invalidate  a  marriage  under  a  false  name^ 


it  is  not  necessary  there  should  have  been  ac- 
tual fraud.  In  all  the  cases  cited  in  the  note 
to  Res  V.  Billingshurtt,  3  M.  &  S.  250.  the 
Judge  took  a  wider  view,  and  thought,  that 
where  a  false  name  has  been  inserted  in  the 
banns,  though  no  fraud  were  intended,  the 
marriage  is  without  banns,  and  consequently 
illegal.  As  in  ff^akefieU  v.  fFakefield,  1  PhilJ. 
139,  140,  in  note,  where  Sir  tf^illiam  Scoti 
stated  and  approved  of  that  opinion,  and  in  an- 
other case,  ot  Frnnkhnd  v.  NichoUon,  3  M.  & 
S.  259,  he  said,  *'  I  do  not  hold  it  to  be  neces- 
sary that  there  should  be  octual  fraud  on  the 
individual  party ;  it  is  enough  if  the  thing  leads 
to  a  probability  of  fraud ;  and  this  mode  of 
conducting  the  matter  would  lead  to  such  con- 
sequences and  mischief,  as  it  is  the  intention  of 
the  legislature  to  prevent.  It  seems  to  me  that 
courts  of  justice  are  only  following  up  that  in- 
tention in  preventing  such  modes  as  are  so  ob- 
noxious, and  lead  to  fraud  :  certainly,  if  this 
mode  was  permitted,  a  man  might  be  married 
to  the  wiie  of  another  person  without  the 
slightest  knowledge  of  the  fact ;  and  many  in- 
stances might  be  put,  in  which  a  liberty  of  this 
kind  would  be  extremely  grievous."  And  in 
several  other  cases,  the  sieime  doctrine  was  held 
by  that  learned  civilian.  If,  therefore,  that 
which  is  ipso  jure  is  ipso  facto  avoid  marriage, 
how  can  it  be  a  marriage  which  divests  toe 
right  of  the  first  devisee  to  the  rents  in  ques- 
tion ?  The  rule  for  setting  aside  the  nonsuit 
must  be  discharged.  AUen  v.  fFood,  I  Bing. 
8,  N.S. 


USAGES  OF  THE  PROFESSION. 


PROCURATION  FEB  OB  COMMISSION. 

It  is  generally  understood  in  the  profeaaion, 
that  if  a  solicitor  charges  the  procuration  fee 
or  commission  for  obtaining  money  on  mort- 
gage (namely,  bs.  per  cent.)  or  annuity  (which 
IS  10«.  per  cent.),  he  ought  not  to  claim  any 
remuneration  for  the  preliminary  attendances 
of  negociation. 

But  it  does  not  appear  to  be  settled,  whe- 
ther the  commission  is  payable  (where  there  is 
no  stipulation)  to  the  solicitor  of  the  lender  or 
the  solicitor  of  the  borrower. 

It  happens  generally  that  the  greater  part 
of  the  trouble  of  procuring  a  loan  is  taken  by 
the  borrower's  solicitor,  who  may  have  to 
make  numerous  applications,  and  even  after 
proceeding  to  a  certain  extent  in  several  nego- 
ciations,  may  be  obliged  to  abandon  them,  and 
resort  to  other  parties. 

On  the  other  hand,  however,  the  solicitor  of 
the  lender,  after  ascertaining  the  terms  of  the 
loan  and  the  nature  of  the  security,  may  have 
to  apply  to  several  clients  before  he  succeeds. 

It  seems  to  follow  from  these  considerations, 
that  a  specific  agreement  must  frequently  be 
made  ;  but  the  question  now  submitted  is— in 
the  absence  of  any  express  agreement,  b  the 
commission  payable  to  the  lender's  or  bor- 
rower's solicitor? 

J.  C. 
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SUPERIOR  COURTS. 


lUrlf  CljHnallar'if  Court. 

BILL   OF  DISCOVERT.— PROTECTION.— 

PENALTY. 

A  defrndant  in  a  suit  for  partnenhip  ac- 
counts sets  forth  in  a  schedule  to  his  an- 
steer  a  list  of  documents ^  and  admits  them 
to  he  material  to  the  cause,  but  refuses  the 
production  on  the  ground  that  he  would 
thereby  expose  himself  to  a  penalty :  Held, 
that  as  the  production  of  the  papers  trould 
not  erpose  him  to  any  penal  consequents, 
but  only  to  a  civil  obligation,  he  is  notpro* 
tected. 

The  plaintiff  by  his  bill  alleged  that  he  watt 
a  partner  with  the  defendant  in  the  carrying  on 
the  concern  of  the  Surrey  Theatre^  ana  he 
prayed  for  an  account  of  the  profits,  and  the 
production  of  the  account  books,  &c.  The 
defendant  in  his  answer  admitted  the  possession 
of  documents  and  accounts  relating  to  the 
theatre,  the  noanagenient  thereof,  proceeds, 
&c. ,  but  refused  to  produce  them  to  the  piain^ 
tiff,  on  the  grounds  that  he  would  subject  him* 
self  to  for^itures  and  penalties.  The  Fice^ 
Chancellor,  on  motion  before  Mm,  ordered  the 
production  of  the  documents  admitted  by  the 
defendant.  This  was  an  appeal  motion  from 
that  order. 

Mr.  Beames,  for  the  defendant.  The  Surrey 
Theatre  was  not  licensed  agreeably  to  the  acts 
of  parliament;*  any  agreement  respecting  an 
unUcensed  theatre  is  dlc^al,  and  a  party  by 
carrying  on  performances  in  it  subjects  himself 
to  penalties.  This  Court  will  not  therefore  en- 
force a  discovery  that  would  so  expose  the  de- 
fendant to  penal  consequences. 

The  I^rd  Chancellor. ^l  admit  that,  if  it  is 
the  direct  result  of  the  discovery;  but  if  it  be 
oulv  indirect  and  incidental,  tlien  the  Court 
will  enforce  a  discovery  notwithstanding.  It 
is  OB  the  same  principle  that  the  courts  of  law 
will  not  compel  a  witness  to  answer  questions 
which  would  expose  him  to  a  criminal  process. 

Mr.  Beames.—l%  is  distinctly  laid  down  in 
Harrison  v.  Southcote^  that  a  man  is  not  obliged 
to  discover  what  may  subject  him  to  a  penalty; 
and  Lord  Hardwicke's  language,  in  deciding 
that  case,  is  cited  with  approbation  by  Lord 
Eldon,  in  Puxton  v.  Douglas,^  as  also  by  Chief 
Baron  Alexander,  in  the  later  case  of  M'Adam 
V.  l\trpinA 

Mr.  Carpenter t  on  the  same  side. — ^The  rule 
of  this  Court  is,  that  no  man  is  compelled  to 
answer  what  would  subject  him  to  penalty  or 
forfeiture. 

The  Lord  Chancellor, — Can  you  produce  any 
case  in  which  a  defendant  sets  fortn  in  a  sche- 
dule to  his  answer  a  list  of  documents,  and  ad- 
mits they  are  material,  and  yet,  without  plea 
or  demurrer,  refuses  by  his  counsel  ore  tenus 


the  production  of  such  documents,  on  the 
ground  that  they  may  subject  him  to  penalties? 
Has  not  the  defendant  already  by  his  answer 
subjected  himself  to  penalties  ? 

Mr.  Carpenter, — I  am  not  acquainted  with 
any  case  preclbcly  to  that  effect.  Admitting 
that  the  defendant  has  already  furnished  some 
evidence  against  himself,  we  submit  that  he 
is  not  obliged  to  add  to  that,  to  make  it  better 
or  comblete.  We  could  not  demur,  because 
we  would  be  thereby  admitting  the  facts  stated 
in  the  bill,  which  we  do  not  admit.  The.  pro- 
tection we  claim  was  granted  by  Lord  Hardp 
wicke,  in  Smith  v.  Reed,^  and  Selteyn  v.  Honey ^ 
trood,^  besides  the  case  already  cited,  and  by 
Lord  Eldon,  in  Claridge  v.  Hoare,^  and  Park', 
hurst  v.  Lowton,^  These  cases  were  cited  be- 
fore the  Vice-Chancellor,  but  be  did  not  treat 
them  with  much  gravity,  and  decided  against 
the  defendant  on  the  authority  of  the  case  of 
Green  v.  fFenvtr.^ 

The  Solicitor  General  and  Mr.  Stuart  ap- 
peared to  oppose  the  motion. 

The  Lord  Chancellor, — 1  observe  by  the  re- 
port of  the  case  of  Green  v.  ff^eaver,  that  Sir 
Anthony  Hart,  then  Vice-Chancellor,  paid 
great  attention  to  all  the  cases ;  but  he  uoes 
not  take  the  distinction  made  by  the  46  Q.  3, 
which  I  expected  he  would.  That  case  differs 
from  this,  inasmuch  as  the  penalty  there  was 
of  a  broker's  bond,  but  the  obiter  dicta  of  the 
Judge  are  quite  in  point  here. 

J  see  more  grounds  than  one  to  agree  with 
the  present  F^ice- Chancel  for  in  this  decision 
now  appealed  from.  I  asked  for  a  case,  and 
you  produced  none  in  which  a  defendant  sets 
forth  in  a  schedule  to  his  answer  documents 
wbicti  he  says  are  material,  and  then  refuses 
the  production  of  them,  and  obtains  the  sanc- 
tion and  nrotcction  of  this  Court  for  such  re- 
fusal. It  the  |>enalty  was  a  pecuniary  one,  no 
protection,  it  is  clear,  would  be  given.  The 
penalty  in  this  case  would  be  a  civil  obligation 
under  the  statute,  and  the  production  of  the 
papers  does  not  subject  the  party  to  any  penal 
consequences.  Sir  Anthony  t/art  went  tnrough 
all  the  cases  in  Green  v.  fTeaver,  and  threw 
away  much  learning  on  a  subject  not  reouiring 
it,  by  reason  of  the  distinction  of  the  4d  O.  3. 
I  refuse  the  motion  with  costs.  Ewings  v. 
Osbaldiston,  at  Westminster,  June  5th,  1834. 


»  See  25  G.  2,  c.  36. 

b  1  Atkins,  528. 

c  16  Ves.  239 ;  S.  C.  19  Ves.  225. 

d  2  You.  &  J. 


Witt  Cliancenor'il  Court. 

PRACTICE.  — COMMISSION    TO   BXAMINB  WIT- 
NESSES. 

A  defect  in  a  commission  to  estamine  witnesses 
abroad  may  be  supplied  after  the  commis- 
sion has  been  issued,  by  giving  the  commiS' 
sioners  the  power  to  supply  the  defect. 

The  plaintiff  in  this  case  had  obtained  an 
order  for  a  commission  to  examine  witnesses 


iwwa^pi^ 


«  1  Atkins,  529. 
f  9  Mod.  419. 
»  14  Ves.  69. 
^  2  Swanst.  213. 
i  1  Sim.  404. 
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abroad  as  to  facts  in  issue  in  the  suit,  but  by 
some  neglect  the  order  contained  no  provision 
for  the  stating  of  the  pleadings,  and  the  com- 
mission had  gone.  Tne  defendants  had  filed 
a  crops-bili,  and  had  also  obtained  an  order  for 
a  commission,  with  the  provision  that  the 
pleadings  should  be  set  forth  at  length.  The 
question  then  arose,  whether  the  plaintiff 
could  have  a  new  commission,  in  order  to  place 
him  upon  an  equal  footing  with  the  defendant, 
and  to  supply  the  defect  in  his  first  commission. 

His  Honor  the  f^ice  Chancellor  said  he  had 
consulted  with  the  Lord  Chancellor  on  this 
point,  and  his  Lordship  had  thought  it  better 
that  both  commissions  should  state  the  plead- 
ings at  letfgth,  but  suggested  whether  it  would 
not  be  advisable  for  both  parties  to  take  one 
commission.  At  all  events,  the  commissioners 
in  the  original  cause  should  have  the  power  to 
state  the  pleadings  at  length. 

Marray  v.  Lavford^  others.  Sittings  at  Lin- 
coln's Inn  Hall  after  Trinity  Term,  1834. 


uniformity   of   process   act.- 
sheriff's  warrant. 


APIA8. — 


The  sheriff,  in  his  warrant  on  a  capias,  need 
not  state  the  Court  out  of  xchich  the  wrii 
issues. 

Motion  for  a  habeas  corpus,  to  bring  up  the 
body  of  the  defendant  from  Northamptonshire 
gaol,  on  the  ground,  that  the  warrant  of  the 
sheriff  on  which  he  was  detained  did  not  state, 
the  name  of  the  Court  out  of  which  the  process' 
issued.  In  the  old  forms,  previous  to  the 
Uniformitvof  Process  Act,  as  well  as  in  the  forms 
given  by  Mr.  Udd  since  the  passing  of  that 
statute,  such  a  statement  was  always  inserted. 

Lord  Ljfndhurst,  C.B. — ^There  is  no  form  of 
warrant  given  in  the  act  itself.  The  writ  re- 
quires the  plaintiff  to  deliver  a  copy  of  the  writ 
to  the  defendant.  That  copy  wul  inform  the 
defendant  out  of  what  Court  the  process  issues, 
and  in  which  he  is  required  to  appear.  The 
omission  of  the  name  of  the  Court  cannot  be 
material  to  the  defendant.  The  officer  is  to 
arrest,  and  the  gaoler  to  detain  him.  The 
officer,  however,  made  the  arrest,  delivering 
his  prisoner,  with  the  warrant,  to  the  gaoler. 
The  warrant  is  the  authority  of  the  gaoler  to  de- 
Uun  him.  If  no  copy  of  the  writ  bad  been 
given  to  the  defendant,  that  might  be  ground 
for  the  application.  But  that  is  not  suggested ; 
and  therefore  from  that  the  defendant  could 
obtain  all  the  information  he  could  have  a  right 
to  receive,  namely,  where  he  was  to  appear. 
The  present  application,  therefore,  cannot  be 
granted. 

Faufhan,  B.  and  Bolland,  B.  concurred  in 
the  opinion  of  the  Lord  Chief  Baron. 

Rule  refused.— ^«//dyv.(7cHM(r>r,  E.T.  1834. 
Ezcheq. 


LBGAL    arbitration.— point     OF    LAW.— 

facts. 

AUhouffh  in  general  the  Courts  will  noi  eel 
aside  an  award,  when  the  reference  has 
been  to  a  legal  arbitrator,  on  the  ground 
{f  a  mistake  in  point  of  law,  yet  where 
a  cause  was  referred  to  an  attorney  and 
another  person,  a  rule  nisi  was  granted  for 
setting  aside  the  award,  on  a  point  of  law. 

Action  by  executors  against  the  defendant, 
to  recover  a  sum  of  50/.  the  alleged  balance  of 
an  account  between  the  testator  and  the  latter. 
By  an  order  of  nisiprius  the  cause  was  referred 
to  two  arbitrators,  one  the  defendant's  attor- 
ney, and  the  other  a  non-legal  person.  It  ap- 
peared, that  yearly  accounts  were  stated  be- 
tween the  parties.  According  to  the  last  a 
balance  of  50/.  appeared  to  be  in  favour  of  the 
testator.  This  the  defendant  at  first  contended 
that  he  had  paid  by  a50/.  note ;  Imt  it  was  shewn 
that  the  note  had  been  given  in  payment  of  a 
bill  of  exchange  for  that  amount.  He  then 
swore  that  he  had  paid  it  in  money,  and  pro- 
duced a  memorandum,  which  he  said  he  had 
made  at  the  time  of  the  fact.  One  of  the  itenu 
in  the  account  was  a  sum  of  8/. ;  this  it  wms 
shewn  was  for  goods  supplied  to  the  son  of  the 
defendant.  When  the  testator  threatened  the 
defendant's  son  with  legal  proceedings  the 
father  went  to  the  testator,  and  to  prevent  pro- 
cess being  sued  out,  he  desired  the  demand  to 
be  placed  to  his  account,  and  it  was  accordingly 
done.  The  attorney  who  was  the  arbitrator 
for  the  defendant  persuaded  the  other  arbi- 
trator that  this  claim  could  not  be  allowed, 
because  no  agreement  to  pay  it  in  writing  was 
shewn,  and  that  was  necessary  under  the  sta- 
tute of  frauds,  in  order  to  render  the  defendant 
liable.  The  award  found  a  sum  of  SI.  to  be 
due  from  the  testator  to  the  defendant.  On 
the  ground  of  the  award  being  wrong,  both  on 
the  law  and  the  facts^  an  application  was  made 
to  set  It  aside. 

Parke,  B.— It  can  only  be  on  the  legal 
grounds.  Hie  motion  cannot  be  entertained 
on  the  facts,  unless  the  arbitrators  are  so  glar- 
ingly wrong  as  almost  to  amount  to  miscon- 
duct on  their  part.  If  both  arbitrators  had 
been  legal  ones  the  rule  could  not  have  been 
granted  at  all ;  because  when  yon  take  a  1^^ 
arbitrator  you  take  him  for  better  and  for 
worse.  But  as  one  was  a  non-legal  person,  a 
rule  to  show  cause  may  be  taken,  whv  the 
award  should  not  be  set  aside  on  the  point  of 
law,  and  on  that  only. 

Rule  nisi  accordingly. — Ashttm  and  others  y. 
Pointer,  E.  T.  1834.    Excheq. 


ilina'il  Mttu^  9rattia  Court. 

UNIFORMIIT  OF   PROCESS   ACT. — IMPAR- 
LANCES. 

Notwithstanding  the  provisions  of  the  Uniform 
mity  of  Process  Act,  the  defendant  is  still 
under  certain  circumstances  entitled  io  an 
imparlance. 

Cause  was  shewn  in  this  case  against  a  rule 
nisi  for  setting  aside  a  judgment  signed  by  the 
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<|>laintiff  for  want  of  a  plea.  The  facts  appeared 
to  he,  that  the  plaintiff  had  declared  in  last 
Hilary  vacation.  In  due  time  he  ruled  the  de- 
fendant to  plead,  and  deooanded  a  plea.  The 
defendant  did  not,  ho'.vever,  plead,  and  four 
davs  after  the  demand,  the  plaintiff  signed 
j  udgment  for  want  of  a  plea.  It  was  contended 
that  the  judj^ment  was  regular ;  for  it  was  pro- 
vided by  the  2  &  3  W.  4,  c.  39,  s.  11,  "  that  if 
any  writ  of  summons,  capias  or  detainer,  issued 
by  the  authority  of  this  act,  shall  be  served  or 
executed  on  any  day,  whether  in  term  or  vaca- 
tion, all  necessary  proceedings  to  judgment  and 
execution  may,  except  as  hereinafter  provided, 
be  had  thereon  without  delay,  at  the  expiration 
of  eight  days  from  the  service  or  execution 
thereof,  on  whatever  day  the  last  of  such  eight 
days  may  happen  to  fdll,  whether  in  term  or 
vacation."  The  present  case  does  not  come 
i^thin  any  of  the  provisions  contained  in  that 
section.  The  question  was,  whether  the  plain- 
tiff was  not  entitled  to  a  plea  at  the  expiration 
of  four  days  after  delivery,  without  the  defen- 
dant imparling,  he  having  declared  in  vacation. 
It  was  contended,  that  ne  was  entitled  to  a 

Elea  in  the  vacation,  without  the  plaintiff's 
aving  an  imparlance,  as  the  practice  with  res- 
pect to  imparling  was  virtually  abolished  by 
the  above  act,  for  it  rendered  tne  proceedings 
in  an  action  independent  of  the  terms.  But 
the  practice  as  to  imparling  was  regulated  by 
the  terms  alone.  In  further  support  of  this 
view,  it  was  ordered  by  2  Reg.  Gen.  H.  T.  2, 
W.  4  (Pleading  Rules),  that "  no  entry  of  con- 
tinuances by  way  of  imparlance,  curia  advUari 
vuii,  vicecomes  non  mUii  breve  or  otherwise, 
shall  be  made  upon  any  record  or  roll  what- 
ever, or  in  the  pleadings,  except  the  juratn 
panitur  in  regpectu,  which  is  to  be  retained." 

It  support  of  the  rule  it  was  contended,  that 
neither  the  act  nor  the  rule  absolutely  abol- 
ished imparlances.  As  they  were  not  abolished, 
they  must  be  considered  as  existing  in  substance, 
though  not  in  name.  The  defendant,  accord- 
ing^ to  the  former  practice,  would  have  been 
entitled  to  an  imparlance ;  and  no  alteration 
having  been  made  in  the  practice,  he  must  still 
be  entitled  to  one.  Therefore,  it  was  irregu- 
lar to  sign  judgment  in  this  case  without 
giving  an  imparlance. 

Taunton,  i.  thought  that  under  the  old  prac- 
tice the  defendant  would,  under  circum- 
stances similar  to  the  present,  have  been  en- 
titled to  an  imparlance.  It  seems  to  me,  how- 
ever, that  there  is  still  such  a  thing  in  exis- 
tence as  an  imparlance.  There  is  no  act  of 
parliament  that  I  know  which  abolishes  the 
right  of  the  defendant  to  imparl  where  he 
would  have  been  entitled  to  it  oefore  the  pas- 
sing of  the  recent  act.  It  has  been  urged,  that 
since  the  provisions  contained  in  sec.  1 1  of  the 
Uniformity  of  Process  Act,  there  cannot  be 
any  such  thing  as  an  imparlance.  I  see 
nothing  more  done  by  that  sec.  than  giving  the 
plaintiff  a  greater  facility  of  proceeding ;  but  it 
does  not  remove  the  privilege  of  the  defendant 
having  an  imparlance  in  cases  where,  before 
the  passing  of  the  recent  act,  he  woiUd  have 
been  entitled  to  imparl.    I  am,  therefore,  of 


opinion  that  the  judgment  was  irregular,  and 
ought  to  be  set  aside. 

Rule  absolute,  with  costs. — Frean  v.  Chaplin ^ 
£.  T.  1834.  K.  B.  P.  C. 


magistrate's   discretion. — SBCURITT    FOR 
KEEPING  THE    PEACE. 

The  Court  of  King'»  Bench  will  not  interfere 
to  reduce  the  amount  of  the  recognixaneee, 
into  which  magistrates  have  required  a 
defendant  to  enter  to  heep  the  peace. 

This  was  an  application  for  a  rule  to  shew 
cause  why  the  amount  of  the  recognizances, 
which  certain  magistrates  at  Brighton  in 
Sussex,  had  requir^  the  defendant  to  enter 
into,  should  not  be  reduced.  The  facts  of  the 
case  appeared  to  be  these :  The  defendant,  who 
is  a  publican  at  Brighton,  had  sent  a  letter  to 
a  Mr.  Seymour,  a  magistrate  at  Brighton, 
which  the  latter  considered  as  intended  to  pro- 
voke him  to  fight  a  duel ;  accordingly  he  made 
application  to  the  magistrates  there,  who  re- 
quired the  defendant  to  enter  into  his  own 
recognizance  in  600/.,  and  to  obtain  two  suffi- 
cient sureties  in  250/.  each,  to  keep  the  peace 
for  two  vears  towards  Mr.  Seymour,  and  iJl 
others  ot  his  Maje8ty*s  subjects.  The  defen- 
dant remained  in  custody  until  the  assizes,  in 
consequence  of  not  being  prepared  with  the 
two  sureties,  when  he  was  tried  on  an  indict- 
ment for  the  above-mentioned  letter,  found 
guilty,  and  fined  a  shilling.  Not  being  able  to 
procure  the  two  sureties  required,  he  was 
declined  in  custody.  He  had  no  objection 
whatever  to  enter  into  his  own  recognizance 
for  the  600/.,  but  he  was  not  able  to  obtain  the 
sureties  for  the  amount  required.  To  keep 
him  in  prison  until  he  should  procure  sureties, 
which  It  was  impossible  for  nim  to  procure, 
was  in  fact  the  same  as  condemning  him  to  im- 
prisonment for  two  years;  while  the  offence 
which  gave  rise  to  tnis  proceeding  was  only 
punishable  with  a  fine  of  one  shilling.  The 
object  of  the  present  application,  therefore,  was 
to  remove  the  proceedings  into  this  Court,  in 
order  that  the  amount  of  the  sureties  reouired 
to  be  f^ven  by  the  defendant  might  be  reauced. 
He  might  perhaps  be  able  to  find  security  to  a 
smaller  amount,  but  to  the  amount  insisted  on 
by  the  magistrates  it  was  utterly  impossible  for 
him  to  find. 

Taunton,  J.,  after  consulting  the  Master  of 
the  Crown-office  (Mr.  Robinson),  said  that  the 
present  was  a  perfectly  unprecedented  appli- 
cation. There  seemed  no  power  to  reduce  the 
amount  of  security  required  by  the  magistrates, 
if  the  proceedings  were  before  the  Court ;  they 
were  the  conservators  of  the  peace,  and  the 
amount  of  the  security  which  the  defendant 
was  to  find  was  in  their  discretion.  The 
Court,  therefore,  could  not  interfere  to  control 
that  discretion. 

Rule  refused— A^«  v.  HcUoway,  £.  T.  1834. 
K.  B.  P.  C 
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CHANGING    THE   TBNUE. — FORM   OF  AFFX* 

DAVIT. 

It  must  be  stated  in  an  affidavit  to  chafUf^e 
the  venue  from  the  place  in  vrhich  it  has 
been  orifrinally  laid  by  the  plaintiff,  that 
tkft  cause  of  action  arose  in  the  county 
tchich  it  is  sought  to  substitute. 

Cause  was  shewn  in  this  case  a^zunst  a  rule 
for  changing  the  venue.  This,  it  appeared, 
was  an  action  for  negligence,  ap^ainst  the  de- 
fendant  as  the  bailee  of  certain  wooden  carvings, 
which  had  been  borrowed  by  the  defendant  of 
the  plaintiflT,  and  exhibited  in  different  places. 
The  plaintiff  laid  his  venue  in  Somersetshire t 
and  the  defendant's  application  was  to  have  it 
changed  to  Middleses.  The  defendant's  affida- 
vit did  not  state,  in  the  usual  form,  that  the 
canse  of  action,  if  any,  arose  in  Middlesex,  and 
not  elsewhere;  but  stated  that  the  cause  of 
action  in  this  case,  if  any  there  be,  did  not 
arise  in  the  county  of  Somerset,  as  laid  in  the 
declaration,  and  thut  the  inconvenience  he 
^ould  sustain  by  having  the  cause  tried  in 
Somersetshire  would  be  great,  as  many  of  his 
witnesses  whom  he  should  be  under  the  neces- 
sity of  calling  resided  in  Middlesex.  This  affi- 
davit at  once  shewed  that  the  defendant  was 
•not  able  to  swear  that  the  cause  of  action  arose 
in  Middlesex,  and  not  elsewhere.  He  thought, 
therefore,  bv  stating  it  not  to  have  arisen  in 
the  county  or  Somerset,  to  impose  on  the  Court. 
He  could  not  swear  that  the  cause  of  action 
did  not  arise  elsewhere,  on  account  of  its  nature, 
namely,  the  careless  manner  in  which  he  had 
used  the  carvings  during  his  exhibitions,  and 
which  had  been  made  in  several  counties.  It 
probal>ly  might,  for  the  reasons  he  bad  stated, 
oe  more  convenient  that  the  cause  should  be 
tried  in  the  county  of  Middlesex ;  but  that  could 
be  no  reason  for  changing  the  venue,  as  in  lay- 
ing the  venue  the  plaintiff's  convenience,  and 
not  the  defendant's,  was  to  be  consulted.  Be- 
sides,  no  affidavit  of  merits,  or  that  he  had  a 
defence  of  any  sort,  had  been  made  by  the  de- 
fendant. 

In  support  of  the  rule,  it  was  contended, 
that  tlie  cause  of  action  did  not  arise  in  the 
county  of  Somerset,  where  the  plaintiff  had  laid 
his  veftue,  and  that  if  the  canse  were  tried 
there,  the  defendant  would  be  exposed  to  great 
hardships  on  account  of  certain  witnesses  liv* 
ing  in  Middlesex. 

Patteson,  J. -^Hardships  exist  on  both  sides. 
Tlie  plaintiff  swears  that  all  his  witnesses  reside 
in  Somersetshire,  and  the  defendant  swears  that 
his  rcbide  in  Middlesex.  But  the  ch<Mce  the 
plaintiff  is  entitled  to,  and  Uierefore  he  can  re- 
tain his  venue  in  the  county  where  he  origin- 
ally laid  it.  The  defendant  has  no  right  what- 
ever to  remove  the  venue  from  Somersetshire 
to  Middlesex  on  his  affidavit ;  for  he  does  not 
negative  the  cause  of  action  arising  elsewhere 
than  in  Middlesex,  nor  could  he.  Without 
therefore  an  affidavit  on  the  part  of  the  plain- 
tiff, he  would  be  entitled  to  retain  his  venue  in 
Somersetshire,  and  without  any  undertaking  to 
give  material  evidence  in  that  county.  The 
present  rule  must  therefore  be  discharged;  and 


as  it  was  an  experiment,  it  must  be  discharged 
mth  costs. 

Rule   discharged  with  costs.  —  Palmer   v. 
Terry,  T.  T.  1S34.     K.  B.  P.  C. 

COMMON  LAW  SITTINGS. 
Michaelmas  Term, 


KING'S  BENCH. 


London. 
Monday  •     .  Nov.  21 


IN   TERM. 

Middlesex. 
Tuesday  .     .  Nov.    4 
Friday     ....    7 
Saturday      ...  22 

AFTER  TERM. 

Wednesday  .  Nov.  26  |  Thursday    .    Nov.  27 

The  Court  will  sit  at  eleven  o'clock,  in 
Term,  in  Middlesex ;  at  twelve  in  Loudon ; 
and  in  both  at  half-past  nine  after  Term. 

Causes  on  the  List  on  and  after  the  4th  and 
7th,  will  be  taken  on  the  5th,  Gth,  8th,  and 
lOtb.  Ntme  but  undefended  causes  will  be 
tried  on  the  22d  and  2^1  th  of  November. 


COMMON  PLEAS. 

IN   TERM. 

Middlesex .  London. 

Wednesday  .  Nov.  12    Friday 
Wednesday  ...  19    Friday 


Nov.  14 
.     .2! 


AFTER  TERM. 

Middlesex.  I  Lowh^n. 

Wednesday  .  Nov.  26  f  Thursday      .  Nov.  27 

The  Court  will  sit  at  ten  o'clock  in  the  fore- 
noon on  each  of  the  days  in  Term ;  and  at 
half-past  nine  precisely  on  each  of  the  days 
after  Term. 

The  causes  in  the  list  for  each  of  the  above 
sitting  days  in  Term,  if  not  disposed  of  on 
those  days,  will  be  tried  by  adjournment  on  the 
days  folio  ^ving  each  of  such  sitting  days. 


EXCHEQUER  OF  PLEAS. 

IN   TERM. 

Middlesex. 
1  St  Sittings,  Wednesday    ....     Nor.  12 
2d  Sittings,  Monday     . 17 

The  Court  will  sit  in  Middlesex  by  adjourn- 
ment on  Thursday,  13th,  and  Wednesday,  IDth 
November. 

London. 

Ist  Sittings,  Friday       Nov.    7 

2d  Sittings,  Friday  ........    21 

AFTER  TPRM. 

Middlesex.  |  London. 

Wednesday  .  Nov.  26  |  Thursday  .     .  Nov.  27 

New  causes  entered  for  the  Sittings  in 
Michaelmas  Term  will  be  taken  In  Term. 

Short  remanets  may  be  taken  in  MiddlcfCi 
only  by  consent. 

The  Court  will  sit  at  ten  o'clock. 


Answers  to  Queries. 
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ANSWERS  TO  QUERIES. 


ADVANCEMENT  OF   CHILDREN.      P.  399. 

1.  That  a  provision  for  a  child  l^  a  settle- 
ment  on  marriage,  is  au  advancement,  see  Ed- 
wards  V.  Freeman,  2  P  W.  440  ;  Phenetf  v. 
Pheney,  2  Vern.  638.  On  principle,  therefore, 
(regard  being  had  to  the  intent  of  the  statute 
of  distributions,)  the  gift  on  marriage  would 
probably  be  deemed  an  advancement  within 
that  statute,  and  the  other  monies  regarded  as 
presents ;  EUiutt  v.  Collier,  1  Ves.  16 ;  Gann 
V.  Trippet,  Amb.  189  ;  unless  they  were  regu- 
larly made.  The  gift  to  the  son  is  a  sub- 
stantial one ;  and  not  being  for  his  main- 
tenance, education,  or  apprenticeship,  might 
also  be  considered  as  an  advancement,  if  the 
value  can  be  ascertained.  It  is  not  stated  that 
the  father  died  intestate ;  but  that  is  presumed, 
otherwise  no  question  of  advancement  arises. 

y. 

2.  Gifts  of  wedding  clothes,  jewels,  &c.  made 
to  children  on  their  marriage,  have  been  held 
not  to  be  advancements  within  the  statute. 
With  respect  to  the  ease  put  by  B.  the  amount 
seems  to  render  it  doubtful :  if  made  under  a 
settlement,  it  seems  clear  it  would  be  an  ad« 
vancetnent.  Neither  the  presents  to  the 
daughter  nor  the  gift  of  books  to  the  sou, 
can  be  considered  advancements  within  the 
statute.  W.  B. 


an  appointment  to  grandchildren ;  and  nume- 
rous authorities  are  there  referred  to  ;  besides 
which,  powers  cannot  be  delegated ;  and  with- 
out raising  the  question  as  to  the  validity  of  the 
appointment  generally,  it  would  appear  from 
Alexander  v.  Alexander,  2  Ves.  sen.  642,  that 
it  was  clearljf  good  for  the  life  of  tlie  daughter 
only.  xTy. 


ANNUITT.      P.   399. 

A  gift  by  will  of  aa  annuity  to  a  person, 
without  specifying  the  duration,  is  a  gift  to 
him  for  niQ','  Snvery  v.  Dyer,  Amb.  139. 
Supposing  the  property  upon  which  the  an- 
nuity is  charged  to  be  leasehold,  the  determi- 
nation of  the  lease  in  the  lifetime  of  the  annul- 
tant  will  not  determine  the  annuity,  because  it 
is  not  charged  exclusively  upon  it.  Lumley 
on  Annuities  and  Rent  Charges,  p.  295; 
Popham,  87.  W.  B. 

APPOINTMENT. — ILLEGITIMATE  CHLDREN. 

P.   384. 

An  appointment,  when  executed,  is  to  be 
considered  as  if  inserted  in  the  original  instru- 
tnent  by  which  the  power  was  created ;  yenables 
y.  Morris,  7  D.  and  £.  347.  When  children 
are  described  as  the  offspring  of  the  mother, 
they  are  as  certain  as  if  they  were  legitimate ; 
BlundeU  v.  Dunn  (cited  in  1  Mad.  435) ;  and 
therefore  the  power  can  be  executed  in  favour 
of  children  not  living  at  the  date  of  the  settle- 
ment :  and  from  Dawson  v.  Dawson,  6  Mad.  and 
Gel.  292,  it  would  appear  that  it  might  be  exe- 
cuted in  favour  of  a  child  born  subsequently  to 
its  execution.  X.  Y. 


VOLUNTARY   CONVETANCE.        P.  360. 

This  conveyance  may  be  void  agsunst  the 
creditors  of  A.,  and  a  purchaser  from  B, 
might  require  to  be  satisfied  upon  the  point ; 
but  as  between  A,  and  B,  it  is  unimpeachable, 
if  fairly  obtained  by  the  latter.  X.  Y. 


LEGACY   DUTY.      P.   350. 

His  Majesty's  Attorney-General  can,  I 
think,  safely  contend  tliat  this  legacy  is  subject 
to  duty ;  but  query  if  the  persons  entitled  in  the 
event  of  its  not  being  dbposed  of,  cannot  also 
as  safely  contend  that  as  against  them  the 
transfer  was  colorable,  unless,  indeed,  the 
bequest  was  in  such  terms^  and  the  nature  of 
the  property  was  such,  as  to  vest  it  in  her  ab- 
solutely, in  which  case  the  precautionary  mea- 
sures resorted  to  were  unnecessary.      X.  Y. 


Camnuiu  lUiD. 

AdSIGNMSNT  OF   BAIL  BOND.      P.  464. 

A  bail  bond,  it  appears,  may  be  assigned 
before  it  is  forfciteo;  Paradice  v.  Holiday, 
Barnes,  77;  4  T.  R.  193;but  see  Dent  v.  fFeston, 
8  T.  R.  4  ;  although  such  a  course  is  unusual, 
as  the  plaintiff  cannot  in  any  case  proceed 
before  the  condition  is  forfeited.  The  plain- 
tiff, therefore,  can,  as  inquired  by  your  corres- 
pondent •/.,  take  an  assignment  of  the  bail  bond 
pending  the  rule  to  return  the  \yni,  but  he 
cannot  proceed  upon  the  assignment  pending 
the  rule,  nor  even  pending  the  rule  to  bring  in 
thebody  ;  R.  H.  2  W.  4.  Reg.  23.         J.  S. 


BOUNDARIES.      P.  384. 

fFigford  V.  Gill,  Cro.  Eliz.  269,  is  an  au- 
thority justifying  A,*s  proceedings.      X.  Y. 


9r«ctfcr. 


POWER. — APPOINTMENT.      P.  350. 

In  pa^  304  of  Sugden  on  Powers  (4  edit.) 
it  is  said  to  be  perfectly  established  that  a 
power  to  appoint  to  children  will  not  authorize 


ACTION.— COURT  OF    REQUESTS.      P.  351. 

If  the  cause  of  action  arose,  and  the  defen- 
dant resides  within  the  jurisdiction  of  a  Court 
of  Requeste  (Tidd's  Prac.  616,  9th  edit.)  B. 
may  proceed  therein /or  the  balance,  it  being 
already  certain,  as  the  superior  Courts  would 
grant  a  rule  to  atay  the  proceedings ;  Kennurd  v. 
Jones.  4  T.  R.  435  j  ffellington  v.  Arters, 
5  T.  R.  64  ;  Steen  v.  Holmes,  2  Bla.  754.  If, 
however,  there  is  no  inferior  jurisdiction  to 
take  cognizance  of  the  cause  of  action,  or  the 
defendant  resides  out  of  it,  proceedings  may 
be  taken  in  the  superior  Courts,  no  matter 
how  small  the  amount  /  Bessles  v.  Feeron,  8  T. 
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R.  234 ;  TViW  t.  fToodttard,  6  T.  R.  175 ;  and 
the  costs  would  follow  the  verdict.  Where 
before  a  superior  Court  a  debt  has  been  re- 
duced ^Y part  payment,  the  nlaintiff  is  deprived 
of  costs  b^  the  Middlesex  Court  of  Conscience 
Act,  4  Bmg.  169,  in  which,  however,  it  was 
said  that  a  tet  off  was  not  within  the  act,  for 
the  plaintiff  mi^i/ 6e  ignorant  o/its  amount, 

X.Y. 

QUERIES. 


HxtD  of  ^ropertff  anlf  Coitbepxttcing. 

REAL   ESTATE. — DEBTS. 

A  testator  by  his  will  duly  attested,  inter  alia, 
directed  that  "  all  his  just  debts,  funeral  aud 
testamentary  expenses,  should  be  first  paid  and 
satisfied."  The  testator  died  possessed  of  con- 
siderable property,  both  real  and  personal,  but 
not  enougn  to  pay  all  his  creditors.  Have  the 
executors  any  power  to  sell  the  real  property 
under  the  above  devise^  and  if  so,  wilt  not  the 
simple  contract  creditdirs  be  entitled  to  share 
equally  with  specialty  creditors,  where  the  tes- 
tator bound  his  heirs  out  of  the  produce  of 
his  real  estate?  The  personal  estate  is  not 
near  sufficient  to  pay  simfde  contract  creditors. 

Inquirer. 


DEVISE. — HEIR. 

Under  a  general  deWse  of  '*  all  the  rest  and 
residue  of  a  person's  real  and  personal  estate," 
will  the  real  estate  go  to  the  residuary  de- 
visee, or  does  not  the  real  estate  descend  to 
the  heir-at-law  }  The  real  estate  had  been  pur- 
chased previous  to  the  testator's  making  his 
will.  Inquirer. 


FORFEITURE. 

j4,  was  life  tenant,  with  ^ift  over  011  hie  death 
to  his  children.  A.  committed  an  act  of  for- 
feiture,  having  three  children  at  the  time  of 
committing  the  forfeiture,  and  one  some  time 
afterwards  (not  en  ventre  ea  mere).  Do  any 
of  these  children  take  the  estate?  it  being  limited 
to  them  after  the  death  of  j4. 

A  YouNO  Student. 


ftxfn  of  ^ttamtni. 

signed  bill. 

Can  an  attorney  leave  out  taxable  items  in 
his  bill  and  sue  for  those  which  are  nun- taxable, 
before  the  expiration  of  a  month,  agreeing  to 
discharge  all  taxable  items  altogether,  and  of 
which  he  gave  his  client  notice  ? 

AYouNO  Student. 

LIST  OF  NEW  PUBUCATIONS. 


hold,  and  Ancient  Demesne  Tenure,  with  the 
Jurisdiction  of  Courts  Baron  and  Courts  Leet, 
third  edition.  By  J.  Scriven,  Esq ,  Sergeant 
at  Law.    In  2  vols.  2/.  16f.  bds. 

A  Summary  of  Colonial  Law,  the  Practice 
of  the  Court  of  Appeals  from  the  ilantatioos, 
and  of  the  Laws  and  their  Administration  in 
aU  the  Colonies.  By  C.  Clark,  Esq.  1/.  4#.  bds. 

Reports  of  Cases  heard  and  determined  in 
the  Vice  Chancellor's  Court.  Vol.  6.  Part  2. 
By  N.  Simons,  Esq.    8#. 

Reports  of  Cases  argued  and  determined  in 
the  Court  of  King's  Bench,  Easter  Term, 
4  W.  4.  By  J.  L.  Adolphus  and  T.  E.  Ellis, 
Esq.    Vol.  I.  Part  1.    fe^Sd. 
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Chitty's  General  Practice  of  the  Law  in  all 
its  Departments,  with  a  View  of  Rights,  In- 
juries, and  Remedies,  &c.,  with  New  Forms, 
Part  4.     16*.  bds. 

A  Treatise  on  Copyhold,  Customary  Free- 


The  Commentaries  on  the  Statutes 
passed  in  the  4  &  5  Wil.  4,  are  now  complete. 
With  Part  III.  are  given  a  Title-page  and  Index 
to  the  Volume.  An  error  of  the  preiss  having 
occurred  in  the  Title-page  already  issued,  pur- 
chasers are  informed  that  they  may  obtain  a 
fresh  one  on  application  to  the  publifhers. 

Part  III.  of  the  Commentaries  on  the  New 
Statutes  passed  in  the  last  Session  of  Parlia- 
ment, containing  all  the  Acts  relating  to  Equity 
and  Convevancing,  and  Miscellaneous  Acts,  is 
now  publisned.  Price  2s,  Edited  by  Barristers. 

The  Second  Part  contains  all  the  Acts  relat- 
ing to  the  Common  and  Criminal  Law,  includ- 
ing the  Central  Criminal  Court  Act ;  shewing 
the  alteration  thereby  made  in  the  Law,  with 
the  Acts  verbatim.    Price  2s, 

The  First  Part  contains,  the  whole  of  the 
Law  and  Practice  under  the  Poor  Law  Amend- 
ment Act,  with  the  Act  verbatim.     Price  3/. 

The  Title  Page,  Contents,  and  Index  to  the 
Eighth  Volume,  will  be  published  early  in  No- 
vember, without  any  extra  chafge. 

The  Queries  ana  Answers  of  B.  S.  M. ; 
E. ;  S.  W.  J  C.  E.  I  ••  Studens  {"  J.  W.,  and 
W.  C.  H  ,  have  been  received. 

A  correspondent  who  has  received  two  dif- 
ferent answers  to  the  same  query,  should  take 
the  trouble  to  look  into  the  several  authorities 
for  himself;  and  if  still  in  doubt,  he  wUl  of 
course  consult  his  counsel. 

In  repl^  to  a  correspondent,  whose  letter 
appeared  m  our  last  number,  we  are  requested 
to  insert  the  following  passage  at  p.  47  of  the 
2d  edition  of  Dax's  Exchequer  Practice: — 
"The  eight  days  are  reckoned  ineiusrve;  a 
defendant  therefore,  being  arrested  on  the  tenth 
day  of  the  month,  would  have  all  the  seventeenth 
dayto  put  in  bail." 

The  communications,  as  to  Points  of  Prac- 
tice at  the  Judges'  Chambers,  from  R.  B.  W. ; 
H.  P.  J. ;  and  S.  W.,  shall  be  inserted. 

There  are  no  Sittings  before  Term :  Lord 
Lyndhurst  only  intends  trying  the  cause  of 
De  Beauvoir  v.  Rhodes  on  the  31  St.  The 
statement  in  the  newspapers  is  incorrect. 

The  letters  of  "  A  Moderate  Reformer" 
and  R.  S.  shall  be  attended  to. 
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CHIEF  JUSTICE  WILMOT. 

Tbb  elevation  of  Sir  John  Eardlev  Wilmot  to 
the  station  of  Chief  Justice  of  the  Common 
Pleas, — afterwards  one  of  the  Commissioners  of 
the  Great  Seal,  and  to  whom  its  sole  custody 
would  have  been  intrusted  had  he  heen  willinc' 
to  accept  it,-*-form8  a  remarkable  instance  or 
the  proKssional  success  of  a  man  of  extraordi- 
nary humility,  and  who  throughout  life  seemed 
bent  on  avoirting  instead  of  seeking  distinction. 

Tbe  memoirs  of  Uiw  luiassuming  and  excel* 
lent  lawver  have  been  faithfully  given  by  his 
son ;  ana  we  resort  to  this  authority,  not  only 
for  the  incidents  of  his  life,  but  the  summary 
of  his  character. 

John  Eardley  Wilmot  was  bom  at  Derby  in 
17^9  and  commenced  his  education  at  the 
free  school  of  Derby.  He  was  subsequently  a 
puDil  uf  the  Rev.  Mr.  Hunter,  at  Litchfield, 
ana  the  contemporary  of  Oarrick  and  John- 
son. In  1 724,  he  went  to  Westminster  School, 
from  whence  he  proceeded  to  Trinity  Hall, 
Cambridge.  His  passion  for  studious  retire- 
ment woiUd  have  induced  him  to  select  the 
church  as  his  profession;  but,  according  to 
his  father's  wish,  he  commenced  the  sttt^  of 
the  law,  which  he  pursued  with  the  most  sno- 
cessful  diligence.  In  1732,  he  was  called  to 
the  bar  hy  the  Inner  Temple. 

Many  years  elapsed  before  he  was  particu- 
larly distinguishea.  It  appears  that  his  prac- 
tice was  principally  connned  to  his  native 
county;  but  at  length  his  merits  became 
known,  and  he  obtained  the  esteem  and  friend- 
ship of  Lord  Chancellor  Hardwicke,  and  the 
Attorney  General,  Sir  D.  Ryder.  After  being 
twenty- one  years  at  the  bar,  he  was,  in  1753, 
offered  the  rank  of  King's  Counsel,  and  after- 
wards of  King's  Seijeant.  For  these  proposed 
favours  he  was  indebted  to  the  Lord  Chancel- 
lor ;  but  from  a  wish  to  retire  into  the  coun- 
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try,  he  declined  accepting  them.  It  was  on 
tus  occasion  that  the  leading  disposition  of  his 
mind  was  particularly  displayed.  In  writing 
to  a  friend,  he  says,  "  Consider  it  well,  and 
tell  me  what  you  think  of  it,  for  when  I  have 
once  struck  the  sail,  I  cannot  set  it  up  ap^ain ; 
and,  therefore,  it  requires  a  proper  considersr 
tion  and  ^estion  in  every  respect.  One  thing 
I  am  sure  of — ^that  any  change  must  be  for  the 
better.  The  withdrawing  from  the  eyes  of 
mankind  has  always  been  my  favorite  wish ;  i| 
was  the  first  and  will  be  the  last  of  my  life." 

Not  only  these  professional  honors  were  de- 
clined, but  he  also  refused  several  proposals  of 
a  seat  in  parliament,  and  soon  after  carried 
into  effect  his  love  of  seclusion,  by  settling  as 
a  provincial  barrister  in  his  native  county. 

It  might  have  been  anticipated  that  here 
would  have  terminated  the  public  life  of  the 
subject  of  our  memoir.  Not  long  after  his 
retirement,  however,  Mr.  Justice  Wright  died, 
and  a  rumour  reached  Mr.  Wilmot,  aliout  the 
latter  end  of  1754,  that  the  vacant  appoint- 
ment would  be  conferred  on  him.  He  had 
made  no  application  for  the  office,  and  when 
an  official  intimation  arrived,  it  was  after  much 

Cuasion  by  bis  friends  that  he  accepted  the 
>r.  He  took  his  seat  in  Hilary  Term,  1755, 
and  received  the  usual  honor  of  knighthood. 

On  the  resignation  of  Lord  Hanlwicke  in 
1756,  he  was  appointed,  along  with  Lord  Chief 
Justice  Willes  and  Sir  S.  S.  Smythe,  one  of 
the  Commissioners  of  the  Great  S«d,  and  it 
was  currently  believed  that,  if  willing,  he 
might  have  succeeded  to  the  Chancellorship ; 
but  this  elevation  he  regarded  with  apprehen- 
sion. In  writing  to  his  brother.  Sir  Robert 
Wilmot,  he  says,  "  The  acting  junior  of  the 
commission  is  a  spectre  I  started  at,  but  the 
sustaining  the  office  alone  I  must  and  will  re- 
fuse at  all  events.  I  will  not  give  up  the  peace 
of  my  mind  to  any  earthly  consideration  what- 
ever. Bread  and  water  are  nectar  and  ambrosui. 
when  contrasted  with  the  supremacy  of  a  court 
of  justice." 

Mr.  Justice  Wilmot  was  a  puisne  judge  of  thp 
Kinff's  Bench  at  the  time  Lord  Mansfield  pre- 
^  2  K 
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tided  In  that  court;  but,  on  more  than  one 
occasion,  he  endeavoured  to  retire  from  that 
dii^nified  utation  to  the  less  coDspicuous  one 
or  Chief  Justico  of  Chester.  When  Lord 
Camden,  the  Chief  Justice  of  the  Court 
of  Common  Pleas,  became  Lord  Chancellor, 
and  whilst  Sir  Eardley  was  on  his  circuit,  he 
received  an  announcement  from  his  Lordship 
that  his  Majesty  would  remove  him  to  the 
Chief  Justiceship  if  it  should  be  agreeable  to 
him.  It  appears  to  have  been  the  intention 
of  Sir  Eardley  to  decline  the  honor;  and  it 
was  only  after  much  persuasion  by  his  friend 
Sir  Joseph  Yates,  who  went  the  circuit  with 
him,  that  he  was  at  length  induced  to  accept 
the  office.  This  important  event  in  his  life 
took  place  in  August,  1766.  He  was  then  in 
the  fifty-seventh  year  of  his  a^e,  and  it  is  re- 
lated that  on  the  evening  of  the  day  when  he 
was  presented  to  the  King  after  his  appoint- 
ment, one  of  his  sons,  a  jouth  of  seventeen, 
attended  him  to  his  bedside.  "  Now,"  said 
^e,  **  my  son,  I  will  tell  you  a  secret  worth 
knowing  and  rememberin||^ :  the  elevation  I 
have  met  with  in  life,  particularly  this  last  in- 
stance of  it,  has  not  been  owing  to  anv  supe- 
rior merit  or  abilities,  but  to  my  humility,  to 
my  not  having  set  up  myself  above  others,  and 
'to  an  uniform  endeavour  to  pass  though  life 
void  of  offence  to  God  and  man.'' 

Sir  Eardley  presided  in  the  Common  Pleas 
with  the  same  candour,  modesty,  and  good 
Sense  which  always  marked  his  iudicial  cha- 
racter.  He  was  also  distinguished  for  his 
'firmness  and  impartiality.  On  the  great  ques- 
tion between  the  crown  and  the  subject,  in 
the  case  of  fFUka  v.  Lard  ffaii/aa.  Judgment 
was  given  against  the  legality  of  general  war-* 
.rants.  "  lliere  is  no  doubt,"  said  the  Chief  ^Usi 
tice, "  but  that  the  warrant  whereby  the  plain- 
tiff was  imprisoned  and  his  papers  seized,  was 
illegal;  itnas  undergone  the  consideration  of 
this  Court,  and  likewise  of  the  Court  of  King's 
Bench,  and  has  very  properly  been  deemed  so 
by  every  judge  who  has  seen  it;  and  there  is 
no  pretence  or  foundation  for  the  defendant 
in  this  cause  to  make  anv  stand  against  this 
action,  by  way  of  justification,  in  the  way  he  has 
done,  because  it  clearly  and  manifestly  is  an 
illegal  warrant,  contrary  to  the  common  law  of 
the  land.  And  if  warrants  of  tliis  kind  had 
been  found  to  be  legal,  I  am  sure,  as  one  of  the 
plaintiff's  counsel  oDserved,  it  is  extremely  pro- 
per for  the  le^slature  of  this  kingdom  to  inter- 
pose and  provide  a  remedy,  because  all  the  private 
gapers  of  a  man,  as  well  as  his  liberty,  would  be 
1  the  power  of  a  Secretary  of  State  or  any 
of  his  servants.  The  law  makes  no  difference 
between  great  and  petty  officers.  Thank  God 
they  are  all  amenable  to  justice,  and  the  law 
will  reach  them  if  they  step  over  the  boundaries 
which  the  law  has  prescribed."  This  is  noble 
language,  worthy  of  the  seat  of  judgment. 

Lord  Camden  baring  resijfnea  his  seat  on 
the  woolsack.  Sir  Eardley  Wumot  was  looked 
to  as  the  fittest  person  to  supply  the  vacancy ; 
and  thereat  seal  was  tendered  to  him  in  17/0, 
T)y  the  Duke  of  Grafton.  We  are  informed 
that  Lord  Camden,  the  day  before  his  resigna- 


tion, went  to  the  Chief  Justice,  who  was  thea 
in  the  House  of  Lords,  and,  pointing  to  the 
great  seal,  said,  "  Here  it  is.  Sir  Eardley ;  yoo 
will  have  it  tn'your  posses^n  to-morrow." 
The  unambitious  and  exceUent  judge  shooic  his 
head,  and  begged  to  be  excused.  This  is  a 
rare  instance  of  the  highest  place  in  the  pro- 
fession, with  hereditary  honours  for  his  family, 
being  declined  for  the  sake  of  the  quiet  plea- 
sures of  private  life.  The  Chief  Justice,  not 
only  upon  this,  but  a  subsequent  occasion^ 
during  the  administration  of  Lord  North,  firmly 
persisted  in  his  determination.  An  additiomd 
reason  for  declining  to  accept  the  splendid 
offer  existed  in  the  declining  state  of  his 
health.  But  doubtless  to  a  less  humble  and 
conscientious  man  this  indisposition  would  not 
have  impeded  Um ;  and  inoeed  he  lived  more 
than  twenty  years  after  this  period.  He  wrote 
as  follows  to  Lord  Hardwicke,  on  the  29th 
December,  1770:— "My  health  necessitates 
my  retreat  from  public  business,  and  all  that 
I  ask  of  his  Majesty  is  that  he  will  be  m^ 
ciously  pleased  to  accept  my  resignation,  tor  I 
have  desired  it  may  be  communicated  to  the 
King  in  the  most  humble  manner  from  me, 
that  I  do  not  wish  or  mean  to  be  an  incum- 
brance to  his  Majesty  by  any  provision  out  of 
the  civil  list."  And  to  his  brother.  Sir  Robert 
Wilmot,  he  said,  "  I  would  much  rather  resign 
without  any  remuneration  at  all.  The  pirn*  or 
the  minus  of  sufficiency  lies  only  in  my  own 
breast.  I  hate  and  detest  pensions,  and  hang- 
ing upon  the  public  like  an  aims-man."  His 
resignation  was  accepted  in  1771 ;  >a<1  f^  the 

Eersonal  request  of  the  King,  which  he  thou^t 
e  could  not  refuse,  he  received  a  pennon  tor 
his  life. 

After  his  retirement,  Sir  Eardley  frmently 
visited  the  reading-rooms  of  the  British  Mu- 
seum, and  passed  much  of  his  time  in  anti- 
quarian and  other  learned  pursiuts.  He  also 
attended  the  appeds  before  the  Privy  Council 
until  his  increasing  infirmities  compelled  him 
to  withdraw.  Towards  the  close  of  his  life 
he  retired  wholly  from  public  business,  and 
associated  only  with  a  very  feiv  friends, 
amongst  whom  were  Lords  Hardwicke  and 
Sherborne,  Sir  Thomas  Parker,  and  Lord 
Bathurst.  Principally,  however,  he  devoted 
himself  to  the  formation  of  the  character  of  his 
children,  over  whom  he  watched  with  the  most 
anxious  care.  His  letters  to  his  fiunUy  abound 
in  pure  and  elevated  sentiments.  To  one  of 
them,  a  boy  of  fifteen,  he  says,  '*  I  take 
the  first  vacant  hour  I  have  had  tnis  month,  to 
acknowledge  the  receipt  of  your  letter,  and  to 
assure  you  of  my  love  and  affection.  I  do  not 
in  the  least  doubt  you  vrill  merit  every  past  and 
future  instance  of  them,  by  seconding  my  en- 
deavours to  cultivate  your  mind,  and  prin- 
cipally to  impregnate  it  with  those  prinaples 
or  lionour  and  truth,  which  constitute  a  gen- 
tleman, and  which  I  received  in  the  utmost 
purity  from  my  own  father,  and  vrill  transmit  to 
you,  and  to  your  brothers  and  sisters,  as  un- 
sullied as  I  received  them  ;  and  however  for- 
tune may  exalt  or  depress  you  in  the  world, 
the  consciousness  of  having  always  acted  upon 
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lliOB€  prindf^lee,  will  rive  you  the  onlv  pertetil 
luippiness  that  is  to  be  found  in  this  world. 
But  of  all  things,  remember  your  duty  to  God, 
for  without  his  blessing;  my  love  and  affection 
for  you  will  be  as  ineffectual  to  promote  your 
happiness  here  as  hereafter;  and  whether  my 
heart  may  be  full  of  joy  or  of  fritf,  it  will 
always  beat  uniformly  with  unremitting  wishes, 
that  all  my  children  may  be  more  distinguished 
for  (heir  goodness  than  their  greatness.'' 

In  17^6,  Sir  Eardley,  then  nearly  eighty 
years  of  age»  became  much  enfeebled  i  and  in  a 
letter  dated  in  that  year,  he  says*  "  I  thought 
you  would  be  glad  to  see,  under  my  own  hand, 
that  I  eofiMt,  both  in  body  and  mind,  but  can 
neither  go  nor  stand,  nor  eat,  nor  sleep ;  and 
the  worst  is,  that  I  am  in  no.  danger  of  being 
relieved  from  this  painful  situation."    He  lin- 

STed  for  some  years  in  this  condition*  and 
ed  the  5th  February,  1792,  aged  82  years. 

The  judgments  of  Sir  Eardley  are  contained 
in  the  Reports  of  Sir  James  Burrow  and  Mr. 
Serjeant  Wilson.  In  1802  a  volume  was  pub- 
lished, containing  various  opinions,  and  some 
of  his  more  imjportant  judffments. 

The  followmg  letter  from  Mr.  Justice 
Yates  is  Interesting,  not  only  as  bearing  ample 
testimony  to  the  merit  of  Sir  Eardley  in  the 
learned  writer's  own  opinion ;  but  for  the  inti- 
mation it  gives  of  the  sentiments  and  discrimi- 
nation of  the  profession.  The  letter  is  dated 
30th  August,  1766,  immediatelv  after  Sir 
Eardley  was  appointed  Chief  of  the  Common 
Fleas. 

..  ''  I  have  now  the  satisfaction  of  addressing 
my  friend  by  the  title  I  so  ardently  wished 
him ;  and  blessed  as  you  are  with  the  liveliest 
feelings  of  a  friendly  neart  (one  of  the  greatesf 
blessings  that  man  can  enjoy)  don't  you  envy 
me  the  joy  I  feel  from  this  event }  I  should 
indeed  have  been  heartily  chagrined  if  you  had 
missed  it  ^  and,  had  the  fault  been  your  own, 
should  have  thought  you  exceedingly  blame- 
Hble.  My  casuistry  would  then  have  been  stag- 
gered indeed,  and  would  have  found  it  a  ditii- 
cult  point  to  excuse  you.  But  now  it  is  quite 
at  peace  and  entirely  satisfied.  You  do  me 
great  honour  in  rating  it  so  hiffh,  and  I  am 
sure  you  speak  fi'om  the  heart.  It  is  the  privi- 
lege of  fnendship  to  commend  without  the 
least  suspicion  of  compliment,  and  I  shall  ever 
receive  any  approbation  of  pours  with  superior 
satisfaction,  but  no  man  breathing  can  have 
A  surer  guide  or  a  higher  sanction  for  his  con- 
duct than  my  friend's  own  excellent  heart. 
X)f  this  the  very  scruple  you  raised  would  alone 
have  convinced  me  if  I  had  no  other  proofs. 
I  have  not  the  least  doubt  that  you  wul  find 
•your  new  seat  as  easy  as  you  can  wish«  and  aii 
your  coadjutors  perfectly  satisfied.  There  is 
out  one  of  them  who  could  entertain  any 
thoughts  of  the  same  place  for  himself ;  and  as 
he  knows  that  in  the  present  arrangement  he 
;had  not  the  least  chance  of  it,  I  &re  say  he 
;will  be  pleased  to  see  it  so  filled.  And,  as  to 
the  rest  of  the  profession,  I  can  affirm  with 
confidence  (for  yon  know  I  have  but  lately  left 
the  bar,  where  I  had  a  general  acquaintance 
with  the  sentiments  of  the  Hall),  that  no  man's 


promotion  wptUd  have  gf  ven  such  universal 
satisfaction  as  yours.  I  re{>eat  this  to  vou  be- 
cause it  must  certdnlv  give  you  pleasure. 
Success  is  never  more  pleasing  than  when  it  ia 
gained  with  honour  and  attended  with  a  go* 
neral  good  will.  It  mil  rejoice  ine  highly  to 
shake  your  hand  before  I  go  northwards ;  and 
if  I  knew  what  day  you  would  be  at  Bath,  I 
would  give  you  the  meeting  there.  I  long  to 
hear  a  particular  detul  of  everything  that  has 
passed." 

The  character  of  Chief  Justice  WUmot, 
from  the  pen  of  hi^  son,  notwithstanding  his 
filial  affection,  appeals  t^  be  deserving  of  cro« 
dit ;  and  some  of  its  features  could  only  be 
sketched  with  accuracy  by  a  member  of  his 
fi^mily. 

**  His  knowledge  was  extensive  and  pro- 
found, and,  perhaps,  nothing  but  Us  natural 
modesty  prevented  him  from  equalling  the 
greatest  of  his  predecessors.  It  was  this  invin- 
cible  modesty  which  continually  acted  as  • 
fetter  upon  his  abilities  and  learning,  and  pre- 
vented their  full  exertion  in  the  service  of  the 
public.  Whenever  any  occasion  arose  to  roak^ 
It  necessiury  for  him  to  come  forward  (as  was 
sometimes  the  case  in  the  House  of  Lords,  in 
the  Court  of  Chancery,  and  in  the  Common 
Pleas),  it  was  always  with  reluctance ;  to  per** 
form  a  duty,  not  to  court  applause,  which  nad 
no  charms  for  his  pure  and  enlightened  mind. 

"  But  although  he  was  never  fond  of  the 

Practice  of  the  law  as  a  profession,  he  oftea 
eclared  his  partiality  for  the  study  of  it  as  • 
science :  as  an  instance  of  this,  after  he  had 
resigned  his  office,  he  always  bought  and  restd 
the  latest  reports,  and  sometimes  borrowed 
M&  no^  from  young  barristers. 

*^  He  was  not  only  accomplished  in  the  laws 
of  his  own  country,  but  was  also  well  versed 
in  the  civil  law,  which  he  studied  when  aC 
Trinity  Hall,  Cambridge;  and  frequently  i^- 
firmed  that  he  had  derived  great  advantage 
from  it  in  the  course  of  his  profession.  He 
considered  an  acquaintance  with  the  principlee 
of  the  civil  law  as  the  best  introduction  to  the 
knowledge  of  law  in  general,  as  well  as  a 
leading  feature  in  the  laws  of  most  nations  of 
Europe. 

"  His  knowledge,  however,  was  by  no  means 
confined  to  his  profession.  He  was  a  general 
scholar,  but  particularly  acquainted  with  those 
branches  which  had  a  near  connection  with  his 
legal  pursuits,  such  as  history  and  antiquities. 
He  was  one  of  the  original  fellows  of  the 
Society  of  Antiquaries,  when  first  incorporated 
in  1750,  and  frequently  attended  their  meet* 
ings,  both  before  and  after  his  retirement : 
most  of  his  leisure  hours  were  spent  in  Hie 
above  researches. 

"  But  of  all  the  parts  of  Sir  Eardley's  cha% 
racter,  none  was  more  conspicuous  tnan  thd 
manner  in  which  he  conducted  himself  on  the 
bench,  in  that  most  delicate  and  important 
office  of  hearing  causes,  either  of  a  criminal  or 
eivil  nature.  He  was  not  only  practically 
skilled  in  his  profession,  but  his  pienetration 
was  quick  and  not  to  be  eluded ;  his  attention 
constant  and  unabated;  his  elocution  clear 
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and  harmonious ;  bdty  above  all,  hU  temper, 
moderation,  patience,  and  impartiality  were  so 
distinguished,  that  the  parties,  solicitors, 
counsel,  and  audience,  went  away  informed 
and  satisfied,  if  not  contented—'  Eiinm  contra 
quot  staiuit  ofquoa  placatosque  dimisit,*  This 
was  the  case  in  questions  of  private  property ; 
Init  when  any  points  of  a  puhlic  nature  arose, 
there  his  superior  al)ilitie8  and  public  virtue 
were  eminently  characterised;  equally  free 
from  courting  ministerial  fietvours  or  popular 
i4>plause,  he  held  the  scale  perfectly  even  be- 
tween the  Crown  and  the  people,  and  thus 
became  equally  a  favorite  with  both.  Thb 
was  consmcuons  on  many  occasions,  but  par- 
ticularly m  the  important  cause  related  before 
between  Mr  Wilkes  and  Lord  Halifax,  in 
1769. 

*'  In  private  Ufe  he  likewise  excelled  in  all 
those  oualities  that  render  a  man  respected 
and  beloved.  His  watchfulness,  tenderness, 
and  condescension  as  a  parent,  his  letters  to 
his  family  abundantly  testify.  Such  unaffected 
piety,  such  unblembned  inte^ty,  such  cheer- 
fulness of  manners  and  spnghtliness  of  wit. 
Such  disinterestedness  of  conduct  and  perfect 
freedom  from  party  spirit,  could  not,  and  did 
not  fail  of  making  nun  beloved,  as  well  as 
admired,  by  all  who  knew  him.  Genuine  and 
uniform  humility  was  one  of  his  most  charac- 
teristic virtues.  With  superior  talents  from 
nature,  improved  by  unremitting  industry  and 
extensive  learning,  both  in  and  out  of  his  pro- 
fession, he  possessed  such  native  humbleness 
of  mind  and  simplicity  of  manners,  tliat  no 
rank  nor  station  ever  made  him  think  highly 
of  himself  or  meanly  of  others.  In  short, 
when  we  contemplate  his  various  excellencioa, 
we  find  ourselves  at  a  loss  whether  most  to 
admire  hb  deep  and  extensive  learning  and 

Senetration  as  a  lawyer ;  his  industry,  probity, 
rmness,  wisdom,  and  patience  as  a  judge; 
bis  taste  and  elegant  accomplishments  as  a 
scholar;  his  urbanity  and  renned  sentiments 
as  a  gentleman  ;  or  his  piety  and  humility  as  a 
ChrisUan.'* 


ABSTRACTS  of  RECENT  STATUTES. 


BIOULATION    OV    CHIMNBT    8WBBPERS     AND 
C0N8TAVCTI0N  OP  CB1UNBT8  AND  PLVB8. 

4  &  6  W.  4,  c.  35. 

Thb  is  Intituled  *'  An  Act  for  the  better  Re- 
gulation of  Chimney  Sweepers  and  their  Ap- 
prentices, and  for  the  safer  Construction  of 
Chimneys  and  Flues;"  and  It  received  the  Royal 
Assent  the  25th  July,  1834. 

The  following  is  the  substance  of  the  en- 
actments  regarding  apprentices  to  Chimney 
Sweepers : 

1.  It  recites  and  rq^als  the  28  G.  3,  c.  48. 

2.  No  child  uader  ten  ycafs  to  bje  appren- 


ticed to  a  chimney  sweepel'  after  the  ^■slng  erf 
the  act. 

3.  Chimney  sweepers  taking  apprentices 
under  the  age  of  fourteen  to  be  housekeepers 
of  the  parish,  and  rated  or  sssessed. 

4.  Indentures  of  boys  under  ten  years  of  age 
to  be  void. 

5.  Indentures  executed  previous  to  the  pass- 
ing of  this  act  to  remain  in  force. 

6.  Apprentices  under  fourteen  years  of  age 
to  be  so  dengnated  by  a  brass  plate  on  a  lea- 
thern cap,  under  a  penalty  of  not  less  than  4Qi., 
nor  more  than  6/. 

7.  Penalty  on  chimney  sweeper  for  emptof" 
ing  children  under  fourteen  yean  of  age,  not 
apprentices,  exc^  on  trial,  aa  after  provided, 
p^iahv  2/.  to  10/. 

8.  Kequiring  any  apprentioe  or  peraosi  ta 
ascend  a  flue  to  extiagidsh  a  fire,  a-  ndade- 
meanor. 

9.  Binding  or  assignment  of  apprentioet  to 
cldmney  sweepers  shall  Cake  place  bv  conaent 
of  two  justices,  and  be  indorsed  on  the  iodea* 
tnre. 

10.  Age  of  the  apprentioe  to  be  inserted  ia 
the  indenture  from  a  certificate  of  baptim  Qi 
anv),  for  vriiich  no  fee  is  to  be  paid. 

11.  Apprentice  not  to  be  let  out  to  hire. 

12.  Boys  of  not  less  than  ten  years  to  haTe  a 
trial  of  the  business  previous  to  being  ^^iraa* 
ticed,  not  exceeding  two  calendar  months,  and 
to  be  registered  with  the  clerk  of  justices  of 
the  peace. 

13.  Justices  to  examine  boys  who  have  beea 
upon  trial  before  binding,  and  if  boys  are  un- 
willing, the  justices  to  refuse  their  saacdan. 

1 4.  Limitatioh  of  boys  on  trial  to  two  at  one 
time,  and  to  four  apprentices. 

The  following  is  the  clause  against  hawking 
or  calling : 

15.  From  the  passing  of  this  act  no  chimney 
sweeper,  journeyman,  servant,  or  s^prentice, 
or  any  person  whomsoever  acting  as  a  chimney 
sweeper,  shall  call  or  hawk  the  streets  in  any 
city,  town,  or  village,  or  elsewhere,  for  em- 
ployment in  his  or  her  trade  as  a  chimney 
sweeper;  penalty,  not  exceeding  40ir. 

As  to  the  mal-treatment  of  apprentioea,  it  b 

provided, 

16.  Apprentices  not  to  he  evil-treated  by 
their  employers :  penalty  2/.  to  10/. 

17.  Complaints  preferred  hy  i^iprentioea  or 
their  employers  to  oe  inquired  into  by  joatioee. 

In  order  to  provide  for  the  better  securitf 
from  accidents  by  fire  or  otherwise,  the  fbttai^ 
ing  improved  construction  of  chimneyi  and 
flues  is  hereafter  to  be  adopted : 

18.  That  all  withs  and  partitions  between  any 
chimney  or  flue  which  at  any  time  after  tfaa 
passing  of  this  act  shall  be  bidlt  or  rd>Qai 
shall  be  of  brick  or  stone,  and  at  least  equal  to 
half  a  brick  in  thickness;  and  tiiat  every 
breast,  back,  and  with  or  partiti<m,  of  any 
chimney  or  flve|  hereafter  to  be  built  or  re* 
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built,  vball  be  built  of  sound  materialsy  and 
the  joints  of  the  work  well  filled  In  with 
l^ood  mortar  or  cement,  and  rendered  or  stuc- 
coed within  I  and  also  that  every  chimney 
or  flue  hereafter  to  be  built  or  rebuilt  in  any 
wall,  or  of  greater  length  than  four  feet  out 
of  any  wall,  not  being  a  circular  chimney  or 
flue  of  twelve  inches  m  diameter,  shall  be  in 
every  section  of  the  same  not  less  than  four- 
teen inches  by  nine  inches ;  and  no  chimney 
or  flue  shall  be  constructed  with  any  angle 
therein  which  shall  be  less  obtuse  than  an 
angle  of  one  hundred  and  twenty  degrees,  and 
every  salient  or  projecting  anffle  in  any  chim- 
ney or  flue  shall  be  rounded  off  four  inches  at 
the  least  I  upon  pain  of  forfeiture,  by  every 
master  builder  or  other  master  workman  who 
shall  make  or  cause  to  be  made  such  diimney 
or  flue,  of  the  sum  of  one  hundred  i>ounds,  to 
be  recovered  with  full  costs  of  suit,  by  any 
person  who  shall  sue  for  the  same  in  any  of 
his  Majesty's  courts  of  record  at  Westminster: 
Provided,  that  nothing  in  this  clause  contained 
shall  be  construed  to  prevent  chimneys  or  flues 
being  built  at  angles  with  each  other  of  ninety 
degrees  and  more,  such  chimneys  or  flues  hav- 
ing therein  proper  doors  or  openings  not  less 
than  six  inches  square. 

'    The  folloAviiig  are  the  enactments  as  to  con- 
victions and  penalties : 

19.  Convictions  for  penalties  and  forfeitures 
imposed  for  any  offence  against  the  act  shall 
be  made  bv  any  two  justices  of  the  peace,  either 
by  confession  of  the  offender  or  upon  the  oath 
or  affirmation  of  one  or  more  credible  witness. 

20.  All  penslties  and  forfeitures  by  this  act 
imposed  for  any  offence,  neglect,  or  defouk( 
against  the  same,  and  the  costs  and  charf|[e8  at- 
tending the  recovery  thereof,  shall  be  levied  by 
distress  and  sale  of  the  goods  and  chattels  of 
the  offender  or  person  liable  or  ordered  to  pay 
tiie  same  resnectively,  by  warrant  under  the 
hands  and  seals  of  two  or  more  justices  of  the 
peace  acting  for  the  countjr,  stewartry,  riding, 
city,  town,  borough,  division,  or  place  where 
the  offence,  neglect,  or  defiault  shall  happen, 
rendering  the  overplus  of  such  distress  and 
sale  (if  any)  to  the  party  or  parties,  after  de- 
ducting the  charges  of  making  the  same^  which 
warrant  such  justices  are  hereby  empowered 
and  required  to  grant,  upon  conviction  of  the 
offender  by  confession  or  upon  oath  or  uffirma- 
tion  of  one  or  more  credible  witness  or  wit- 
nesses, or  upon  order  made  as  aforesaid ;  and 
the  penalties,  foifeitures,  costs,  and  charges, 
when  so  levied,  shall  be  paid,  the  one  half  to 
the  informer,  and  the  other  half  to  the  over- 
seers of  the  poor  of  the  parish,  township,  or 
place  where  the  master  or  mistress  of  such  ap- 

Erentice  or  servant  shall  dwell  and  inhabit,  to 
e  by  such  overseers  applied  in  aid  of  the  rate 
raised  for  the  relief  of  the  poor  of  such  parish, 
township,  or  place,  or,  in  case  there  shall  be 
*no  such  overseer,  to  his  Majesty. 

21.  The  iustiees  of  the  peace  by  whom  any 
-person  shall  be  convicted  and  adjudged  to  pay 
-any  sum  of  money  for  any  offence  against  this 
act  may  adjudge  tnat  such  person  shul  pay  the 


same,  together  with  costs,  either  immediately 
or  within  such  period  as  the  said  justices  shaU 
think  fit,  and  that  in  default  of  payment  at  the 
time  appointed  such  person  shall  l>e  imprison- 
ed in  the  common  gaol  or  hcuise  of  correction 
(with  hard  labour),  as  to  the  said  justices  shall 
seem  meet,  for  any  time  not  exceeding  two 
calendar  months  where  the  amotmt  of  the  sum 
forfeited  or  of  the  penalty  imposed,  together 
with  the  costs,  shall  not  exceed  five  pounds, 
and  for  any  term  not  exceeding  three  mendar 
months  in  any  other  case ;  the  commitment  to 
be  determinable  in  each  of  the  cases  aforesttd 
upon  payment  of  the  amount  and  costs. 

22.  No  inhabitant  of  any  parish,  township, 
or  place  shall  be  deemed  an  mcompetent  wit* 
ness  in  any  suit,  action^  information,  complaint, 
appeal,  prosecution,  or  proceeding  to  be  had, 
made,  prosecuted,  or  carried  on  under  the  au- 
thority of  this  act  for  any  offence  committed 
within  such  parish  or  township  or  place,  by 
reason  of  such  person  being  rated  or  assessed 
to,  or  liable  to  be  rated  or  assessed  to,  or  being 
othenvise  interested  in,  the  rates  or  assess- 
ments of  any  such  parish,  township,  or  places  - 

23.  Where  any  distress  shall  be  made  for 
any  sum  or  sums  of  money  to  be  levied  by  vir^ 
tue  of  this  act,  the  distress  itself  shall  not  be 
deemed  unlawful,  nor  the  party  or  parties 
making  the  same  be  deemea  a  trespasser  or 
trespassers,  on  account  of  any  default  or  want 
of  torm  in  any  proceedings  relating  thereto-, 
nor  shall  the  party  or  parties  distnuning  be 
deemed  a  trespasser  or  trespassers  ab  initio,  oil 
account  of  any  irregularity  which  shall  be 
afterwards  done  by  the  party  or  parties  dis- 
training, but  the  person  or  persons  aggrieved 
ii5kauc&  irregularity  may  recover  a  f uU  sati^ 
faction  for  the  special  damage  in  an  a<:tion  on 
the  case,  to  be  brought  in  some  of  the  courts 
of  record- at  Westminster  or  Dublin,  or  by  ac- 
tion raised  or  complaint  preferred  in  any  couit 
of  session  in  Scotland :  Provided  always/  thaet 
no  plaintiff  or  pl^tiffs  shall  recover  in  any 
action  for  any  such  irregularity,  trespass,  or 
wrongful  proceeding,  if  tender  of  sufficient 
amends  shall  be  miule  by  or  on  the  behalf  of 
the  party  or  parties  who  shdl  have  committed 
or  caused  to  have  been  committed  any  such  ir- 
regularity or  wrongful  proceedings  before  such 
action  or  complaint  brought ;  and  in  case  no 
such  tender  shall  have  been  made,  it  shall  and 
may  be  lawful  for  the  defendant  ordefendaota 
in  any  such  action,  by  leave  of  the  Court  where 
such  action  shall  depend,  at  any  time  before 
issue  joined,  to  pay  into  Court  such  sum  of 
money  as  he  or  they  shall  see  fit,  whereupon 
such  proceedings  or  orders  and  judgments 
shall  be  had,  made,  and  given  in  and  by  such 
Court  as  in  other  actions  where  the- defendant 
or  defendants  is  or  are  allowed  to  pay  money 
into  Court. 

24.  In  all  cases  where  the  sum  adjudged  to 
be  paid  on  any  conviction  shall  exce<ra  five 
pounds,  or  the  imprisonment  adjudged  shall 
exceed  one  calendar  month,  any  person  who 
shall  think  himself  or  herself  aggrieved  by  any 
such  conviction  may  appeal  to  ue  next  court 
of  general  or  quarter  sessions  which  shall  be 
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holden  not  less  than  twelve  days  after  the  day 
of  such  conviction  for  the  county,  riding,  or 
division  wherein  the  cause  of  complaint  shall 
have  arisen :  Provided  that  such  person  shall 
give  to  the  complainant  a  notice  in  writing  of 
such  appeal,  and  of  the  cause  and  matter  there- 
of, within  three  days  after  such  conviction,  and 
seven  clear  days  at  the  least  before  such  ses- 
sions, and  shall  also  either  remain  in  custody 
until  the  sessions,  or  enter  into  a  recognizance, 
with  two  sufficient  sureties,  before  a  justice  of 
the  peace,  conditioned  personally  to  appear  at 
the  said  sessions,  and  to  try  such  appeal,  and 
to  abide  the  judgment  of  the  Court  thereupon, 
and  to  pay  such  costs  as  shall  be  by  the  Court 
awarded ;  and  npon  such  notice  being  given, 
and  such  recognizance  being  entered  into, 
the  justice  before  whom  the  same  shall  be  en- 
tered into  shall  liberate  snch  person  if  in  cus- 
tody ;  and  the  Court  at  such  sessions  shall  hear 
ond  determine  the  matter  of  the  appeal,  and 
shall  make  such  order  therein,  with  or  without 
iBosts  to  either  party,  as  to  the  Court  shall  seem 
meet ;  and  in  case  of  the  dismissal  of  the  ap- 
peal or  the  affirmance  of  the  conviction  shall 
order  and  adjudge  the  offender  to  be  punished 
according  to  the  conviction,  and  to  pay  such 
costs  as  shall  be  awarded,  and  shall,  if  neces- 
sary, issue  process  for  enforcing  snch  judg. 
ment. 

.  26.  No  conviction,  or  adjudication  made  on 
appeal  thereupon,  shall  be  quashed  for  want  of 
form,  or  be  removed  by  certiorari  or  otherwise 
into  any  of  his  Majesty's  superior  courts  of  re- 
cord ;  and  no  warrant  of  commitment  shall  be 
held  void  by  reason  of  any  defect  therein,  pro- 
vided it  be  therein  alleged  that  the  par^  has 
•been  convicted,  and  there  be  a  good  and  valid 
conmtion  to  sustain  the  same. 
.  26.  This  act  shall  continue  in  force  until  the 
first  day  of  January  in  the  year  one  thousand 
eight  hundred  and  torty,  and  from  thence  until 
the  end  of  the  then  next  session  of  parliament. 

COMPARATIVE  VIEW 

OF  THE  FRENCH  AND  ENGLISH 

COURTS  OF  JUSTICE. 


The  follo\nng  remarks  were  made  by  the 
late  Baron  de  Stael  some  years  ago ;  and  as 
they  contiun  the  opinions  of  a  very  intelligent 
foreigner  on  the  great  disputed  question  of 
Local  Cwrts,  we  submit  them  to  our  readers 
and  "  all  whom  they  may  concern." 

**  There  are  not  under  the  canopy  of  heaven 
two  things  more  diflferent,  I  may  say  more  oppo- 
site, than  the  judicial  organization  of  England 
and  that  of  France.  This  difference  is  such,  that 
a  Frenchman  and  an  Englishman  who  converse 
on  this  Question  are  at  first  scarcely  able  to  un- 
derstana  each  other.  All  such  words  as  judge, 
tribunal,  administration  of  justice,  excite  in  the 
minds  of  each,  different  images  and  ideas, 
which  it  is  impossible  to  reconcile.  Tell  a 
Frenchman  that  thirteen  judges  are  sufficient 


for  the  administration  of  all  the  civQ,  and  the 
greater  part  of  the  criminal  justice,  in  a  cooft* 
try  so  populous  as  England ;  in  a  eouatnr  ki 
which  the  state  of  society  is  complex ;  whosa 
commercial  relations  embrace  the  two  hemia* 
pheres ;  whose  legislation  is  full  of  difficulties  i 
tell  him  that  these  thirteen  judges  not  only 
keep  the  business  in  general  in  a  regular  train, 
but  that  almost  the  half  of  them  have  oflen 
nothing  to  do; — he  will  not  believe  yon:  he  wHl 
suspect  some  suppression,  or  some  paradox  ia 
what  is  however  a  mere  statement  ot  the  troth. 
Tell  an  Englishman  that  France  has  between 
four  and  five  thousand  magistrates,  wi&hoat 
including  the  justices  of  peace,  and  the  mem- 
bers of  the  tribunals  of  comoierce*-liis  first 
impulse  will  be  to  laugk.  'Four  thousand 
judges ! '  he  will  exclaim,  *  but  iHiere  do  yoo 
find  all  this  army?  In  England,  when  one  el 
our  superior  magistrates  dies,  or  retires,  we 
are  often  much  embarrassed  to  find  a  anc- 
cessor.  How  then  do  yon  come  to  be  to 
rich  ? '  Afterwards  curiosity  will  pertiape  in-> 
duce  him  to  ask  you  some  questions  respecting 
a  system  which  seems  so  strange  to  him^-bnl 
most  certainly  he  will  not  take  the  trouble  to 
study  it ;  he  will  think  that  he  discovers  in  it,  at 
first  sight,  such  indications  of  folly,  that  he 
will  excuse  lumself  from  all  further  examina- 
tion, and  will  be  confirmed  in  his  proud  con- 
viction of  the  superiority  of  the  tribunals  of  liia 
own  country.  Will  he  be  wrong?  This  i« 
what  we  are  ^oin^  to  examine :  but  hitherto 
the  presumption  is  in  his  favour,  for  if  it  ap* 
pears  surprising,  at  first  view,  that  tUrteen 
judges  can  be  sufficient  for  twelve  millions  of 
men;  many  hypotheses  present  themaelvei 
to  explain  so  extraordinary  a  fiact. 

*'  We  may  suppose  either  that  low-anits  aie 
less  numerous,  or  that  the  mode  of  proceeding 
is  more  rapid  than  elsewhere.  But  how  can 
we  imagine  that  any  nation  whatever  can  pro- 
duce four  thousand  individuals  endowed  witk 
all  the  talents,  and  all  the  virtues,  implied  ia 
the  august  title  of  Magistrate?  To  aak  a 
country  for  four  thousand  judges,  said  an  in- 
telligent man,  b  as  unreasonabfe  as  to  reanira 
of  it  four  thousand  tragic  poets,  or  four  tiioi»» 
sand  historians.  Ana  even  suppoung  that 
France  was  gifted  with  such  a  marveUooe 
intellectual  fecundity,  what  able  lawyer  would 
be  willing  to  give  up  his  practice  for  the 
wretched  salary,  and  the  trifling  respect,  whicli 
are  attached  to  the  rank  of  a  magistrate  of  the 
tribunals  of  the  first  instance  ?  If  ever  public 
good  sense  should  make  some  progress,  iHiat 
would  be  said  of  an  age,  and  ot  a  country,  in 
which  100,000  francs  are  given  to  a  chamber* 
lain  to  stand  four  times  a  year  behind  the 
King's  chair — 160  louis  to  a  judge,  to  decide 
every  day  on  the  lives,  the  honour,  and  theforw 
tunes  ot  his  fellow  citizens?  Let  us,  how- 
ever, hasten  to  say,  to  the  glory  of  the  French 
nation,  however  small  the  salary  of  the  magta. 
trates,  pecuniary  corruption  is  almost  uft- 
known.  Would  to  heaven  the  same  could  be 
said  of  the  other  corruption  which  is  exer- 
cised, by  political  influence,— by  social  connec- 
tions, by  the  fear  of  displeeaing,  or  the  wish  of 
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obli^n^,  aiwl  above  all,  by  the  desire  of  pro- 
motion !—-«  corruptioD,  which  is  much  more 
dangerous,  I>ecau8e  it  insiouates  itself  into  the 
heart  every  moment,  and  does  not  appear  in 
that  hideons  form  which  serves  as  a  warnin^r  to 
the  most  hardened  consciences.  There  is  a 
supenstition  in  politics,  as  well  as  in  religion ; 
people  repeat  certain  words  with  a  blind  faith, 
without  troubling  themselves  about  their  real 
value.  Of  this  number  is  the  nomination  of 
the  magistrates  for  life :  we  have  seen  that  the 
Engli<sh  consider  this  as  a  point  of  great  im- 

Sortance.  We  have  imitated  them,  and  un- 
oubtedly  with  reason ;  but  still  it  must  be  ex> 
amined  if  what  is  an  important  guarantee  for 
them*  is  not  among  us  a  mere  show  of  an 
inatitution.  When  the  dignity  of  judge  is  a 
supreme  rank,  reserved  for  a  small  number 
of  lawyers  of  the  first  order,  invested  with  all 
the  splendour  of  learning,  power,  and  fortune, 
the  perpetuity  of  such  an  office  increases  at  the 
same  time  the  independence  of  him  who  holds 
it,  and  the  confidence  of  those  subject  to  his 

iarimliction,  whose  eyes  are  fixed  upon  him. 
3ut  what  signifies  the  perpetuity  of  an  office, 
when  he  who  fills  it  thinks  only  of  quitting  it 
to  obtain  a  better ;  when  a  judge  may  become 
a  counsellor,  president  of  a  chamber,  first 
president ;  what  do  I  say  ?  when  he  considers 
It  as  a  promotion  to  quit  the  bench  of  the 
magistracy, — ^to  descend  into  the  parquet  des 
fens  nu  rm  ?  We  might  as  well  speak  of  the 
irremovableness  of  a  sub-lieutenant. 
.  '*  In  England  it  is  thought  of  so  much  im- 
portance that  the  functions  of  a  judge  should 
be  a  kind  of  priesthood,  excluding  all  further 
ambition,  that  even  in  the  small  number  of 
twelve,  it  is  very  rarely,  and  contrary  to  the 
tmanimous  msh  of  all  friends  of  liberty,  that 
one  of  the  puisne  iudges,  as  they  are  called,  is 
promoted  to  the  place  of  president  when  it  be- 
comes vacant.  The  judge,  upon  entering  on 
his  office,  is  told  to  renounce  hope ;  but  it  is 
the  restless  and  servile  hope  of  tlie  ambitious. 
The  peaceful  career  of  the  sage  remains  open 
to  him,  and  the  rich  emoluments  of  his  office 
allow  him  to  divest  his  mind  of  all  earthly 
eares,  to  devote  himself  entirely  to  the  study 
and  meditation  of  the  law.  *  *  ^ 
.   *'  All  la^vyers  agree  upon  the  necessity  of 

Cacing  justice  within  the  reach  of  every  body ; 
It  there  are  two  modes  of  obtaining  this 
object:  one  to  multiply  the  number  of  the 
magistrates,  and  to  place  in  every  district 
subaltern  judges  whose  decrees  shall  be  liable 
to  be  corrected  by  one  or  more  superior 
Courts :  the  other  to  make  the  supreme  magis- 
trates travel,  and  to  bring  the  parties  imme- 
diately into  their  presence.  In  the  first  of 
these  systems,  the  state  seems  to  say  to  the 
people,  we  offer  you  first  of  all  .a  justice  of  in- 
terior quality ;  endeavour  to  be  contented  with 
it )  it  is  good  enough  for  the  country  people ; 
if,  however,  you  are  not  satisfied  with  it,  and 
require  something  better,  go  to  the  Court  of 
Appeal — ^you  will  have  judges  more  elevated  in 
dignity,  and  who,  doubtless,  more  skilful,  will 
not  foil  into  the  same  errors  as  the  judges  of  the 
first  instance.  To  this  it  seems  that  the  poor 
parties  might  answer,  why  do  you  not  give  us 


at  once  the  best  justice  you  have  in  your  power, 
instead  of  obliging  us  to  sacrifice  our  time  and 
our  money  for  iustice  of  bad  quality  ? 

"  In  England  it  is  the  twelve  supreme  judges, 
who  twice  a  year  visit  all  the  provinces,  and  who,' 
according  to  the  technical  expression  of  the 
conmiission  of  Oyer  and  Terminer,  with  which 
they  are  invested,  hear  and  decide  all  causes 
botn  civil  and  criminal.  I  shall  continually 
have  to  point  out  to  you  the  immense  advan- 
tages of  this  system  over  that  of  the  mul- 
tiplicity of  sedentary  judges  :  but  before  I 
enter  into  any  details  on  the  administration  of 
justice,  I  wish  to  lay  before  you  a  first  con- 
sideration which  strikes  me.  In  order  that  a 
country  may  acquire  all  the  social  develop- 
ment of  which  it  is  susceptible,  that  the 
citizens  may  be  free  to  employ  their  talents  in 
the  manner  most  advantageous  to  themselves 
and  to  the  community,  two  things  seem  to  me 
to  be  necessary — first,  that  the  law  shall  be  the 
same  for  all,  and  in  aU  parts  of  the  country ; 
the  other,  that  local  interests,  where  they  do  not 
interfere  with  the  public  interest,  should  be  di- 
rected according  to  the  wish  of  those  who 
know  and  participate  in  them ;  in  a  word,  that 
justice  be  uniform,  and  its  administration 
varied.  This  is  exactly  the  reverse  of  what 
happens  in  France.  We  are  possessed  with 
the  mania  of  *  centralizing,*  as  it  is  called  in 
the  administrative  jargon.  The  bureaux  of 
the  Minister  of  the  interior  have  the  ridiculous 
pretension  of  imposing  the  eame  form  on  the 
most  diverse  Interests;  of  knowing  everything 
better  than  everybody;  and  of  holding  the 
country,  as  it  were,  in  leading  strings.  A 
clerk,  who  never  saw  anything  in  his  life  be- 
yond the  books  of  his  office,  oecides  the  most 
vavious  ^questions  from  one  end  of  France  to 
the  other,  and  upon  which  those  alone  who 
reside  on  the  spot,  can  have  accurate  and  prac- 
tical notions." 


BANKRUPTCIES  SUPERSEDED. 

Frvm  Sfpt'  28,  to  Oct,  17,  I8S4,  both  iMclutive, 
with  Datet  when  gazetud, 

Bentl^,  John,  Cheapside,  Silk  Warehoiueman.    Oct.  14. 
Judd,  Win,  Henry,  Bath,  Draper.    Oct.  14. 


BANKRUPTS. 

From  Sept,  23,  to  Oct.  17,  1884,  both  imctutive, 
with  Bait*  whn  gazetted, 

Burnley,  Ralph  Wilk»,  Leeds,  York,  Cheesemonger  &  Bacon 

Factor.    HanJhoiek,  Lawrence  Lane,  Cheapside ;  Uessrs. 

Lee,  Leeds.    Sept.  28. 
Bentley,  John,  Cheapiide,  Silk  Warehouseman.      Jamet^ 

Old  Jewry ;  C/orfc,  Off.  Ass.    Sept.  26.  , 
Betteley,  John,  LiTcrpool.  Plumber,  Glazier,  and  Painter. 

Amngton  &  Co^  Bedford  Rowj    Prodskam,  Liverpool. 

Sept.  M.  _  _     ,  „_  ,  .  , 

Binns,  Mary.  Harronte,  Yoik,  Innkeeper,    mgleworth  » 

Co.,  Gray's  Inn  Square ;  5ou%,  L«eds.    Sept.  80. 
Baldwin,  Wm.,  Prospect  Wharf,  Limehousc,Coal  Merchant. 

GiAton,  Off.  Ass.  j  TUIeard  &  Co.,  Old  Jewrv.    Oct.  7. 
Bradley.  John,  Clown,  Derby,  Joiner  and  Cabinet  Maker. 

PanoM  &  Co.,  MansSeld.    Oct.  10.  ^  ^        , 

Bellamy,  John,  Ross.  Hereford.  Apothecary  and  Drumrut. 

Snutk  &  Co.f  Southampton  Strtet,  Bloomsbury  ;  IJall, 

Ross.    Ort.  14.  .  «    t-         ^ 

Brown,  Tho.,  and  Robert  Brown,  Jarrow,  Durham,  Cuivas 
MsKufacturen  &  Merchant*.  MeggUon  &  Co.,  King  s 
Ru^rt  Bedford  Row  j  Broekett  &  Co.,  Newcasllc-upon- 

BarnmTl'ohnl^and  Robert  Willis  Vizer,  Bristol,  and  Ba»ing- 
hall  Street,  London,  Merchants.  Stephm,  Doughty 
Sircet;  C/urfc,  Off.  Ass.    Oct.  8.    ,  ^       ,  ».  „     .. 

Bentley.  John,  Charles  Dear,  and  John  James  Mallcott 
Ricliardson,  Cheapside,  Warehou»emen .  'aihnmt.  New 
Bridge  Street ;  Qoldmid,  Basiaghall  StrceC.    Oct.  8. 
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Bonior,  Henfy,  Atevart  "dtreet,  Spltalflelds,  Silk  M anufiic. 

turer.    7mer,  Bating  Lane,  mead  Strcel }  Jo&iuim,  Off. 

Am.    Oct.  8. 
Bulman,  Job  James,  Coxlodge  Cottage,  Nonh«iinber4an4, 

and  Newcastle-upon-lVne,  Merchant.    Srll  &  Co,,  Bow 

Church  Yard)  CsTrfr  <;o.,Neirca«ile-apon*Tyne.  Oct.l7. 
Goner,  William,  LiverpoolfCotton  Broker,    ivorrii  &  Co.f 

Great  Onnond  Street ;  WU$om,  Liverpool.    Sept.  36. 


Crewe,  Wm.  Poole,  Newcastle. nnder-Lyne,  Stafford,  Bur- 

gwn  &  Apothecary.     Svoi*  &  Co.,  Frederick's  Place, 
Id  Jewry  i  Fo$ter,  Wolverhampton.     Oct.  10. 
Davis.   Richard,    Watlins  Street.    Linen  Warehouseman. 

J$kur$i,  New  Bridge  Street  i  GnUum,  Off.  Ass.  Sept.  28. 
Uenman,  Edward,  Mark  I.ane,  Watch  and  Clock  Maker. 

Cross,   Surrey  Street,  Strand  i    iMekmgUm,   Off.  Ass. 

Sept.  128. 
Dyball,  Daniel,  Cambridge.  Oil  &  Colourman  &  Fruiterer. 

NickolU,  Cot>k*s Court,  Lincoln's  Inn.   Sept.  26. 
Deacon,  John  William,  Bamack.  Northampton,  Maltster, 

Farmer,  &  Grazifr.    JenHas  it  Co.,  New  inn }  ^oplnasoa 

h  Co.,  Stamford.    Sept.  80. 
Davidson,  John,  and  John  Davit,  Garratt  Lane,  Wandsworth, 

Surrey,  Silk  &  Calico  Psinters.     G'rrea,  Off.  Ass. }  ^Fbip- 

€Ht.  Jewin  Street,  and  South  Sea  Chambers.    Oct.  8. 
Eades,  James,  and  Wm.  Brearley,  Birmingham,  Chemists. 

jtdtimgUm  &   Co  ,  Bedford  Uow }    WMm,  or  Haywood, 

BirminRhann    Sept.  28. 
Bdwarda,  John,  Liverpool,   Cheesemonger  and  Provision 

Dealer.    JUliMgton  &  Co,,  Bedford  Row;  FrodMhom,  Li. 

verpool.    Sept.  28. 
Bccles.  Wm.,  Union  Court,  Old  BrtMulftreet,  Apothecary. 

Dories.  Pabnuve  Place,  Temple  Bar  i   LackingUm,  Off. 

Ass.    Sept.  116. 
Evans,  Samuel  Diamond,  High  Holborn,  Upholsterer  and 

Cabinet  Maker.     Seleker,  Off.  Ass.  |  Gole,  Lothbury. 

Oct.  17. 
^rton,  Tho.,  Francis  Carlile,  and  Henry  Dyson,  Liverpool, 

Manufacturing  Chemists.     ChesteTf  Staple  Inn  {"Xtaccn- 

port,  Liverpool.    Oct.  17. 
Forth,  Isaac,  Castle  Street.  South wark.  Hatter.     TUsms  & 

Co.,  Coleman  Street }  Joluuon,  Off.  Ass.    Oct.  7. 
Fry,  Wm.  Robert,  Portland  Terrace,  PoitlandTown.  Timber 

Merchant  &  Builder.     AUuton  &  Co.,  Freeman's  Court, 

Cornhill ;  IVmtknum,  Off.  Ass.    Oct.  7. 
Foley,  Henry  Franklin.  Windsor,  Berks,  Surgeon  &  Ap<-'the> 

cary.    OUithone,  Red  Lion  Square  j  WaUkmam,  Off.  Ass. 

Oct.  10. 
Puller,  Wm..  jun.,  Beckenham,  Kent,  Carpenter  &  Builder. 

Jskley,  Old  Street  Road ;  tVOthnum,  Off.  Ass.  Oct.  17. 
Griffith,  John,  Cateaton  Street,  Wool  Broker.    Lake  &  Co., 

Basinghall  Street ;   Grakam,  Off.  Ass.    Oct.  8. 
Oroocock,  Wm.  Austeiu  Billinda  Villa,  Kentish  Town,  Mer- 
chant.     Gi^soa,  Off.  Ass.  I    fVkUelock,  Aldermanbury. 

Oct.  8. 
Oeorae,  Henry,  Bathwick,  Somerset,  Bookseller  dc  Stationer. 

Dovncs  &  Co.,  Furnivars  Inn.    Oct.  8. 
Goodwyn,  George  Norfolk,  Tavistock  Row,  Covent  Garden, 

Hair  Dresser  h  PeKumer.     Wick9n$,  Hatton  Garden } 

Turpuiml,  Off.  Ass.   «ct.  7. 
Oirdwood,  Gilbert  Finiay,  Bdgewnre  Road,  Surgeon.  Hoteell, 

Hatton  Garden ;  Goldtmift.  Off.  Au.    Oct.  7. 
Green,  Wm.,  Cheapbide,  Silk  Warehouseman.    Gilmom,  Off. 

Ass.;  riisoa  &  Co.,  Coleman  Street }  Jamet,  Old  Jewiy. 

Oct.  17. 
Button,  Thomas,  Henry  Wm.  Lepine,  and  Charles  Edward 

Lepine,  Newgate  Street,  Fringe  Manufacturers.    Bruttom 

k  Co.,  Bedford  Row ;   TVrowmrf,  Off.  Ass.    Sept.  28. 
Holl,  John  Mayrie,  Wm,  tSswald,  &  Harvey  Hoar,  Feathers 

Court,  Mifk  Street,  Irish  Linen  Factors  k  Merchants. 

fioadoiit,  Dnnster  Court,  Mincing  Lane }  CJork^  Off.  Ass. 

Sept.  26. 
HIngston,  Thomas,  Bristol,  Cabinet  Maki-r  k  Upholsterer. 

Bttvttu.  Gray's  Imi  Square ;  HaberfitU,  Bi Istol.    Oct.  8. 
Horton,  Wm.,  and  Alfred  Honon,  Sjiefiield.  York,  Button 

Manufacturers.    Birr,  Southampton  Buildings }  Brom- 

l«y,  Sheffield.   Oct.  8. 
Hovrard,  Nathaniel,  Denton,  Lancaster,  Hat  Manufiurtarcr. 

Akhvtt  hu  Co.,  Charlotte  Street,  Bedford  Square ;  Btimett, 

Manchester.    Oct.  7« 
Hardisty,  John,  and  Wm.  Beck,  Liverpool,  Drtig^ts.    jtd- 

liaffumiiCo.,  Bedford  Uow,JtMnian,  Liverpool.  Oct.  14. 
Hodnkms,  John,  LSverpi>ol,  Brush  Manufacturer.     Hiek$  tt 

Co,,  Gfay's  Inn  Square;  tioMen  it  Co.,  Hull.    Oct.  U. 
Boldsworth,  Th'mas,  Armley,  Leeds,  York,  Wheelwright  & 
Timber  Merchant.    Psyaedc  Co..  Leeds;  fPi4soa,  South- 
ampton Street,  Bloomsbuty  Square. 
Harrison,  Roger,  Ludham,  Norfolk,  Fanner.  Colmun,  U  Co,, 

Norwich.    Oct.  17. 
James,  James,  Walbrook,  Hardwareman  &  Dealer  in  Metals. 

Nortom  6t  Co,  Orsy*s  Inn  Square ;   Ngleby  dc  Co.,  Bir- 
mingham.   Sept.  28. 
Jenrls,  Frederick  Pern,  Rathbone  Place,  Oxford  Street,  Up- 
holsterer.   Gibton,  Off.  Asi. ;  Bigmld  &  Co.,  New  Bridge 
Street,  Blackfriars.    Oct.  17. 
i'ODC,  Wm.,  NewSarum,  Wilts,  Grocer.     Aoddii^V  Scdis- 

Dury ;  Smitk,  New Boswell  Court,  Lincoln's  Inn.  Oct.  10. 
Mills,  Wm.,  Adam  Street  West,  BryanstoneSquan^heese- 
monger.     HontUge,  Middle  Temple  Lane ;  C-  wi.  Off. 
^    Ass.    Sept.  28.  * 

Meredith,  James,    Llanelweth  Hall,  Llanelwelh,  Radnor, 
Timber  «nd  Coal  Mcn*hant  and  Farmer.    BevanitCo., 
_.   BiUtol ;  fVkite  &  Co.,  Bedford  Row.    Sept.  28. 
Miller,  Mary,  SockvUlc  Street,   Piccadilly,  Hotel  Keeper. 


Pntmtm  it  Co.,    Coleman  Street ;    Or^kam,  OC  Al% 
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fqpt.: 
Mogridge,  Edward,  TI|tton  Mills.  Otteiy  Saint  Mary,  Devon, 
Mfllef.  KMU  ^  C0.,  Fenchurrh  Street ;  Siwdam  &.  Co. 
Exeter.    i»t.8e.  '  ' 

Martyn,  John#  CalllMton.  Comvrall,  Ironmonger,  Cf«*a  & 
Co.  Lincoln's  Inn  rields }  Harlwf,  jun.,  Bristol.  Sept.SOL 
Moore,  Rickman  Mcnnen-,  tiishopsgate  Street,  Oil  and  Co- 
lourman.   ir(r*iRoai  &   Co.,  Cannon  Street)  LarUiiFCow, 
Off.  Ass.    Oct.  8. 
Miller,  John,  sen.,  Fulham,  Middleaex,  Market  Oardeoer. 
Rice,  Verulam  Buildings  Gray's  Inn  i  CU^k.  Off.  Aas. 
•ct.  3. 
Morris,  Robert,  Camaivon.  Dealer,    dark*,  Norfolk  Strtct ; 

JVorae,  Denbigh.    Oct.  8. 
Moody,  Wm.,  Caistor,  Liurotn,  Scrivener.    Damd^  h.  CSp« 

Gray's  Inn ;  Aforris  &  Co.,  Caittor.    Oct.  10. 
Mullins.  Thomas,  Bridgwater,  Somerset,  Scrivener.    ll''Me 

&  Co,,  Bedford  Row ;  Btmm  it  Co»,  Bristol.    Ctet.  !•. 
Massey,  the  hon.  George  Lionel,  Brightoti.  Lttdging-hoose 
Keeper.     D«mgtrjieid,  Lincoln's  Inn  Fields;  Brtmium, 
Kidderminster.    Oct.  10. 
Hair,  Francis  Henry.  King's  Lynn,  Norfolk,  Beer  Brewer. 
Clarke h  Co.,  Lincoln^s   Inn  Fields;  Beckieith  6i  Co., 
Norwich.    Oct.  14. 
Mann,  Sarah,  Norwich,  Grocer.    JiaclrAa«  j^  Co.,  Horwich  ^ 

Lnr  &  Co.,  Bloomsbury  Square.    Oct.  14. 
Meredith,  Thomas,  HomcastJe,  Lincoln,  Mahsicr,  Brewer, 

M  iller,  &  Baker.    Dfeltw  &  Co..  Gray's  I  nn.    Oct.  14. 
MitcfMll«JaiBes,Sowerby,  Halifax,  York,  Cotton  Bpinaer. 
StaMfeUk  Co,,  Halifax;  fVigUtwirtk  it  Co.,  Gray's  ins 
Square.    Oct.  14. 
Norton,  Ttiomas  Francis,  Palatine  Rouse,  Stoke  Newingtcm, 
Boarding  L  Lodgin^'house  Keeper ;  Pox  St  Co.,  Basins- 
hall  Street ;  L«rkiag>(oii,  Off.  Ass.    Sept.  80. 
Nichol Is,  Thomas.  Lowither  Arcade.  Strand,  Linen  Drncr 
and  Stock  Maker.    Grcem,  Off.  Ah.  ;  Brookakauk  kt  Gs.» 
Gray's  Inn  Square.    Oct.  8. 
Otttterstde,  Ralph,  Liverpool.  Tailor  &  Draper.    JMamlslty  4e 
Co.,  Liverpool  t  JUhngum  bt  Co.g  Bedford  Bow.  Occ  17. 
IMddlng,  John  Rhodes,  George  Yard,  Lombard  Street,  and 
Fincbley,   Middlesex,  MercbanL     Mtam,   New  Bro^ 
Street  t  LoeJInagloa,  Off.  Ass.    Sept.  28. 
Prosser,  Wm.  sen.,  &  Wm.  Prosser,  jun.,  PitfUld  Street, 
Hoxton,  Linen  Drapers.      Harriu,  Off.  Ass.;   lio^ 
Cheapoide.    Sept.  28. 
Palmer,  John  Lewis.  &  Samuel  Palmer,  Coventry,  Drapers 
kt  Mercers.  Bccx,  Ironmongers*  HalLPencburck8ti«i;ti 
Tnmghten  it,  Lea,  Coventry.    Sept.  80. 
Pkrker,  Richard,  Rupert  Street,  Haymarket,  Harness  Maker* 
ttogere,  Manchester  Buildings,  Westminster;  Golcfsan< 
Off;  Am.    Oct. 8. 
Poole,  Wm..  Nottingham,  Boot  and  Shoe  Maker.    Bovlep, 

.   Nottingham;  •/«'&flsoa&  ITMrffcsra/l, Temple.    Oct. 8. 
Porter,  Wm.,  Gowcr  Street  and  Keppel  Street,  Surgeon  and 
Apothecary.    Abboti,  Off.  Ass. ;  LMisdaie, Temple 'CbsBS* 
bers.  Fleet  Street.    Oct.  17. 
Poulson.  John,  Joseph  Sergeant,  it  Charics  Denton,  Albion 
Whari,  Bankside,  Soutliwark-  k  Quebec  Wharf,  Rothcr- 
hithe.  Surrey,  ft  of  City  Koad  Basm,  Wbarftngers.  Can* 
lia,  Ely  Place:  JoAaKM,Off.  Ass.    Oct  17. 
Raikes,  Richard  Mee,  London  WalL  Merchant.    TUttard  & 

Co.,  Old  Jevrry ;   Waitkvun,  Off.  Ass.  Oct. 7. 
lioboon,  Joseph  Angus,  Bank  Chambers,  Lothbury,  and  Bar* 
nard's  Inn,  Discount  Agent,  and  tlill  Broker.    Greewp 
Off.  Ass. ;  Binn$,  Essex  Street.    Ocu  7. 
Redhead,  Wm.,  jun..  Lime  Street,  London,  Ship  and  luanx* 
amce  Broker.  SvoiaAi  Co.,  Frederick's  Place,  Old  Jew<y  i 
Gotdemid,  Off.  Ass.    Oct.  14. 
Reed,  George.  Congresbury.  Somcntt,  Dealer.    UliAuh  Osi^ 

Bedford  Row  ;  Bcroa  it  Co.,  Bristol.  Oct.  14. 
Eufiy,  Wm.  Joseph,  Budge  Bow,  WatUng  Street,  Mnle* 
and  Pocket  Book  Manufacturer.    Bantam,  Wioe  OCcc 
Court,  Fleet  Street.    Goldamid,  Off.  Ass.    Oct.  17. 
Robinson,  Thomas,  Hexham,  Northumberland.  Victnaller. 
BtU  k  Co,  Bow  Churcb-yard  }  &yaM>ar,  Newcaatle.4«p«n« 
Tyne.    Oel.  17. 
Sherman,  John,  RingMead,  Northamvfon,  Miller.    Xiof< 
BarileU's  Buildings,  Holborn  ;  Dag  k  Co,,  St.  lvca» 
Hunts.    Sept.  80. 
Starll ng,  Wm. ,  Bishopsgate Street  Without, Batter.    Graem^ 

Off;A««.;  "nieon  k  Co,,  Coleman  Sireeu    Oa.7. 
Seddon,  James.  Raddiffe,  Lancaster,  Fustian  Manufartorer. 
Am^soa,  Manchester;  AdUagtomk  Co,,  Bedford 
Oct.  10. 
Thompson,  John  Tliomas,  Long  Acre,  Upholsterer.    G 

Off.  Ass.;  Broitn  k  Co.,  Commercial  sale  Roobss.  Oct.  7. 
Wells,  Samuel,  Wood  Street,  Cbeapside,  Hatter.    Drsnaf, 

Rood  Lane  i  Lackingtom,  Off.  Ass.     Sept.  26. 
Wells,  Wm.,  Nottingham,  Paper  Denier.    Qtagetrf,  Cltt- 

ment's  Inn;  JSnMAow,  Nottingham.    Ocu7. 
Wootton,  Peter,  Birch ington,  Kent.  Orucer  and  General 
Shopkeeper.    Greem,  Off.  Asa. ;  Gaddmd,  Wood  Street, 
Cbeapside.    Oct.  M. 
West  ley,  Joseph,  Great  Winchester  Street,  Broad  Street, 
Stationer,  Printer  and  Bookbinder.      Gtuca,  Off. 
Hayaes,  Change  A lley,  Cornh ill.    Oct.  17. 


The  Title  Page,  Contentn^  and  Imtiejt  of 
Vol.  VIII.  tri7/  be  puOiUAetl  early  In  Nacem^ 
ber^  without  any  additwnal  Charge. 


INDEX  TO  VOLUME  VIII. 


*»*  Tke  subjects  of  the  Decisimu  in  the  Stapnior  Courts,  originally  rej.orted  m  this  Work,  arf  printed  m 
itmHcs,  and  the  List  of  Cases  in  the  Digest, 

The  Queries  are  not  inchtded  in  the  Index,  as  the  Answers  refer  to  them. 


Abatement  of  AnDuities,  198. 

Abandoning  a  cause,  280. 

Abstracts  of  recent  statutes,  see  Table  of  Con- 

tents. 
Account  stated— acknottledgment,  493. 
Accountant  General's  office — new  order,  239. 
Action,  description  in  fFrit,  156. 
Acts  of  Parliament,  see  Contents. 
Advancement  of  children,  571. 
Affidavit,  where  sworn,  331. 

judged s  order,  478. 
Affidavits  sworn  in  France,  73. 

addition  of  deponent,  301. 
Agent's  Lien,  177. 
Alvanley,  Lord,  360. 
Agreements  in  writing  varied.  17* 
Alienation,  restraint  on,  separate  estate,  107. 
Allocatur,  who  entitled  to,  331. 
Ambassador's  servant,  468. 
Annuity,  31,334,  511. 
Appeal  Court,  new  proposed,  500. 
Appointment,  limitation,  288. 

•  power  of.  349,  494,  511. 
Apportionment  Act,  161. 

remarks  on,  460. 
Bill,  70. 

of  renewal  fine,  171. 
Arbitration,  jmnt  of  law,  508. 
Arrest  on  Written  Instruments  BiU,  102. 

remarks  on,  61,  111. 
Attachment — motion  by  counsel,  426. 
service^-^attorney,  478. 
Articles  to  attorney,  service  of,  81. 

of  partnership,  14. 
Assignees  qf  bankrupt,  109. 
Assignment  by  bankrupt,  327. 

bail  bond,  511. 
Attachment  far  non-payment,  108,  331. 
service  of  rule,  173. 

personal  service,  463. 
Attorneys,  law  of,  see  Contents, 

character  of,  72. 

and  Inns  of  Court,  154. 

unqualified,  243. 

clerks  of,  412. 

to  be  admitted,  41,  443. 

costs  in  the  cause,  138. 

clerks'  service,  78. 

oppression,  laches,  477. 

authority,  253. 

summary  jurisdiction,  285,  332. 

re^mission,  285. 

insujficient  notice  of  admission,  286. 

admission'^mistake,  317* 

lien-^et-off,  347. 

justice  of  peace,  494. 

Barley's  Chamber  Practice,  reviewed,  485. 
Bail  of  prisoner  changed,  397. 
qualification  of,  472. 
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Bail,  time  to  put  in,  488,  512. 
prisoner — poverty,  237. 
residencC'-^misdescription,  206,  347. 
Bailiff,  special,  143,  173,  304. 
Bankrupt  trustee,  376. 

enlarging  time,  492. 
Bankrupt's  certificate,  383. 
assignment,  327. 
assignee's  resigning,  31. 
lease,  383. 
Bankruptcies,  see  end  of  each  Monthly  Supple^ 

ment. 
Bankruptcy  Court,  defence  of,  reviewed,  337* 
reform,  225,  337. 
Report  of  Committee,  180,  268, 
provable  debt,  426. 
returns,  105,  425. 
jurisdiction,  74. 
assignment,  106. 
second  commission,  206. 
Bar  and  the  Lord  Chancellor,  465. 
sketches  of,  97, 
precedence  of,  35. 
Bail,  description-^laches,  397. 
Barristers  called,  95,  190. 
Bequest,  stock  in  trade,  382,  399. 
Bequests,  328,  343,  494. 

chattels,  255,  333. 
Bidding  reserved^banhruptcy,  109. 
Bills  in  parliament,  see  Contents. 
Biography,  legal,  433,  513. 
Births'  Registration  Bill,  126. 
Bond,  interest,  288. 

Boroughs  Bill,  administration  of  justice,  72, 
Bounoaries,  464, 511. 
Brougham,  Lord,  and  local  courts,  1 15. 

Carriers'  Act  Amendment  Bill,  201,  203. 
Catholic,  Roman,  bequest,  102. 
Central  Criminal  Court  Act,  466. 
Certificate  of  Bankrupt,  109. 
Champerty,  319. 

Chancellor,  Lord,  and  changes  in  admimstnu 

tion,  241. 
and  last  session,  417. 
and  the  bar,  465. 
proposed  New  Appeal  Court,  500. 
speeches  in  Scotland,  504. 
an  ancient,  376. 
speech  at  Brentford,  498. 
letter  by  a  Barrister,  49. 
and  Solarte  v.  Palmer,  193,  210, 
239. 
Chancery,  reform  in,  209. 

parliamentary  returns,  93. 
Changes  in  the  law,  see  Table  of  Contents, 
Charity  Fund,  414. 
''Chitty's    Medical    Jurisprudence,    reviewed, 
242, 362,  393,  409. 
Chimney  Sweepers'  Act,  516. 
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Church  reform,  145, 

rate,  424. 
Circuits  of  the  Jiid^^es,  191. 
Circuits,  barrister's  chan^^^n^,  223. 
City  Courts,  action,  479,  494. 
Clergy  Residence  Bill,  124. 
Pluralities  BiU,  127. 
Common  Pleas  bar,  opening  of,  15,  447. 

law  courts,    parliamentary  returns, 
94,  287. 
Commissioners,  reports  of,  see  ContenU, 
(committees,  reports  of,  sec  Contents, 
Compounding  penal  actions,  4G3. 
Continuances,  process,  59. 
Contracts,  law  of,  385,481. 
Construction  of  Statute,  58. 
Continuance,  statute  of  limitations,  427. 
Conveyance,  charge  for  copy,  472. 
Conveyancers,  certificated,  55,  104. 
Conveyancing,  Stewart's  Appendix  to  Bythe- 

wood's,  reviewed,  1 18. 
dissertations,  see  Contents. 
Copyholds,  enfranchisement  of,  150. 

tine,  175,223. 
Correspondence,  see  Contents. 
Costs,  new  scale  of,  26, 56,  123, 203. 
law  of,  341,  452. 
witness,  26. 
ofshetting^  caute,  156. 
not  proceeding  to  trial,  60. 
of  counsel  before  arftitrator,  60. 
of  issues  for  debt,  140,  316. 
County  Rates  Act,  437. 

Courts,  333. 
Courts  of  Law,  new,  497- 

request — action,  511. 
Request  Act,  affidavit,  122. 
Covenant  for  quiet  enjoyment,  248. 

breach  of,  334. 
Criminal  Law  Report,  see  Appendix. 

remarks  on,  289. 
Costs,  Court  of  Request  Act,  346. 
for  not  trying,  478. 

Debates,  parliamentary,  98,  260,  500. 
Debtor  and  Creditor,  and  Imprisonment  Bill, 

163. 
Debtor  and  creditor,  appropriation  of  payment, 

476. 
Decisions   in  the    Superior   Courts,   passim, 

disputed,  see  Contents, 
Declaration,  date  of  writ,  397. 

time  of  Jtling,  SOL 
Defendant's  description  in  process,  330,  380. 
Deposit,  practice,  414. 
Descent,  law  of,  reviewed,  51. 

and  see,  122,  204,  377. 
Detainer  indftrsement,  59. 
Devise  to  wife,  32. 
Devisee's  liability,  303. 
Discovery  Bill,  protection,  507. 
Dissertations,  see  Contents, 
Distress  for  rent,  selling  goods,  68. 
Distribution  of  intestate's  estate,  382,  430. 
Distringas,  execution  of,  205. 
Dower  Act,  11 ,  25. 

equitable  estate,  142. 
barring,  304,  349. 
Dowling's  Common  Law  Practice  reviewed,  51 . 
Durham  Jurisdiction  Bill,  307. 


Editor's  letter  box,  see  end  of  each  weekly 

number. 
Ejectment — trustee,  428. 

notice,  139. 
Ejectment — service  oj  declaration,  157,  205, 

206. 
Eldon,  Lord,  361. 
Election  cases,  reviewed,  340. 
Ellenborough,  Lord,  359. 
Equity  Process  bill,  remarks  on,  174. 
Error,  grounds  o/*,  317. 
Erskine,  Lord,  360. 
Escheat  and  Forfeiture  Act,  273: 

BUI,  70. 
Estates  Bill,  sale  of  settled,  68. 
Execution,  teste  of%rrit,  30i2. 

fraudulent,  462. 
Execution   after  bankruptcy,  353. 

charging  in,  235. 

bankruptcy,  255, 318,  .333. 
Executor's  liability,  7^, 

debt,  222,  240,  479. 

note,  255. 

Fees  in  Chancery,  new  orders,  134. 
Feoffment,  230. 

stamp,  4 1 6. 
Feme  covert,  separate  estate,  473. 
Fiat  annulled,  214. 
Fine,  levying,  39^*. 

and  Recovery  Act,  25. 

rules  of  Court,  162. 
forms  and  directions,  77t 
166,  236,  314,  424. 
Fixtures^  landlord  and  tenant,  107. 
Fraud — innocent  purchaser,  475. 
French  and  English  Courts  of  Justice  compar> 

ed,  518. 
Friendly  Societies  Bill,  71. 

Gaol  er,  power  of  ,  3 1 . 

Game  Law  Amendment  BiU,  7L 

Gaming,  31. 

Gwynne's  Law  of  Probate  Duties,  &c.  456. 

Hanging  in  Chains  Act,  484. 

Harvey,  Mr.  D.  W.,  report  of  committee,  305. 

Hcald,  Mr.,  memoir  of,  97. 

House  Duty  Repeal  Act,  182. 

Husband  and  Wife,  law  of,  reviewed,  S6. 

separation,  necessaries,  240, 
319,349. 

liability,  312, 463. 

Illegal  Securities  BiU,  200. 
Imparlances — Process  Act,  508. 
Imprisonment  for  debt,  47,  158,  212,  274. 
Inclosure  of  Lauds  BiU,  1:^. 
Indorsement  of  deed  stamp,  269,  399,  429. 
Inferr  r  Court — removal  of  judgment,  139. 
Inns  of  Courts,  79, 90,  98,  130,  184,  269,335, 

351,431. 
Inquiry-^non  obstante  veredieio,  205. 
Insolvent  debtor,  53. 
Interest,  256. 

Irish  Court  of  Chancery  BUI,  201. 
Irregularity  of  writ,  412,  487. 
Interpleader  ftct-^laches,  491. 

sherif,  286. 

collusion,  397. 

stakeholder,  398. 

Jewish  DisabiUties  BUI,  127. 
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Joint  Stock  CompanicB  Bill,  213.  ^ 
Jvinimg  counts — d^Ot — demurrer,  76. 
Judges'  chambers  practice,  73. 

And  see  Contenis, 
Joint  ac.tion — separate  estate,  318,  333.    . 
Jones,  Sir  Wm.,  369. 
Judgments,  index  to,  defective,  73. 

defendant's  death,  207. 
Judicial  characters,  449. 
Jurisdiction  in  !)ankruptcy,  140. 

over  Irish  Courts,  170. 
Justices  of  the  Peace  Bill,  149. 

King's  speech  on  law  reform,  348. 

Kenyon,  Lord,  359. 

Lancaster  Common  Pleas  Bill,  128. 

remarks  on.  Ill,  119,202. 
Landlord  and  tenant,  1  G.  4,  c,  87.,  348. 
Lands  in  common  fields,  460. 
Law  Society  (Incorporated,)  92,  267,  503. 
Association,  187. 

Life  Assurance  Society,  265.  < 

Clerks,  United  Society,  503. 
Tracts,  see  Contents, 
Lectures,  3,  83. 
Reform,  see  Contents. 
Lawyers,  characteristic  sketches  of,  358. 
Leach,  Sir  John,  memoirs  of,  449. 
Lease,  specific  performance,  383. 
trustees,  398. 
assignment,  175. 
Leaseholds,  142. 
Lectures,  law,  3,  83. 
Legacy  duty,  344,  429,  479,  494,  511. 
Legislating,  defective,  340. 
Lien  of  agent,  177. 
Limitations  Act,  54. 

statute,  serving'  summttns,  462. 
Local  Courts,  47,  115. 

in  FHmce,'  518. 
Lord's  Day  Observanc'b  Bill,  71- 
Lyndhurst,  Lord,  and  Local  Courts,  115. 

Macallan's  Law  of  Scotland,  reviewed,  1.99. 
Magistrates'  discretion — keeping  peace,  609. 
Mandamus — sessions— special  case,  1 72. 
Marriage  settlement — construction,  379. 
Marriage  settlement,  266,  429. 
Marriages  at  Paris,  104. 

alteration  of  name,  16. 

false,  606. 

settlem  snt — eoncealmen  f ,  1 65. 
Married  women,  power,  319. 

free  bench,  319. 
Martin's  Conveyancing  Recitals,  reviewed,  227. 
Master's  report — objections,  75. 
Medical  Jurisprudence,   reviewed,  242,  362, 

393,  409. 
Member  of  Parliament—^summens,  137. 
Miscellanea,  passim. 
Misnomer  in  deed,  31. 
Mortgage,  transfer,  stamp,  473. 

power  of  sale,  63,  142. 

costs  of  transfer,  143. 

interest,  303. 

tenant  for  life,  319,  382,  398. 

Negligence  bv  attorney,  392. 

Notes  of  thc\Vcck,  passim, 

Nonsuit— judgment — enlarging  undertaking, 

68. 

peremptory  undertaking,  75,  4/7. 


Nonsuit^enlarged  rule-^jaolicjf,  75. 

trial  of  issue,  331. 

settlement  of  action,  138. 
Non  pros — several  defendants,  317. 
New  trial — money  in  Court,  491. 
Nuisance,  266. 

■ 

{ Offices,  Law,  inconvenience  of,  56. 

holidays  at,  204. 

attendance  at,  344. 
Official  assignee — allowance^urisdiction,  28. 
Overseer — workhouse,  165. 

Palace  Court  bail,  426. 
Parliamentary  returns,  see  Contents, 
debates,  98,  260,  600. 
proceedings,  passim. 
Pauper — security  for  costs,  138. 

costs-^laches,  263. 
Penalties,  Book  of,  reviewed,  19. 
Pcrcival,  Mr.,  360. 

Perpetual  commissioners,  30,  56,  111. 
Perpetuity — accumulations,  175. 
Personal  representatives — liubility,  251. 
Pleading,  time  for,  300,  426. 
Poor  Laws  Act,  369,  388,  403. 
BUI,  8,  20. 

remarks  on,  12,  66,  73,  129, 
174,  606. 
mte — power  of  sesMons,  263. 
Practical  pomts  of  general  interest,  see  Con^ 
tents, 
directions  under  Recovery  Act,  77* 
166,  236,  314,  424. 
Practice,  Common  Law,  reviewed,  61. 

at  Judges'  Chambers,  reviewed,  485. 
Attorney  General's  signature,  460. 
administrator,  476. 
Practitioners,  Thoughts    on    Condition,    re^ 

viewed,  7. 
Prisoners-irregularity — laekes,  238. 
Prater's  Law  of  Husband  and  Wife,  reviewed, 

36. 
Prisoner — cognovit-attorney,  76. 

discharge — trial,  139. 
Prisoners'  Counsel  Bill,  72. 

remarks  on,  24. 
Privileged  communication,  262. 
Privilege  from  arrest,  221. 
Probate  Duties,  Law  of,  reviewed,  456. 
Procuration  fee,  606. 
Process — indorsement'^-bail  bond,  106. 
service  of,  320. 

e»ict  e^y,  414. 
Profession,  state  of,  49,  1 13. 
Promissory  note  stamps,  300,  413. 

unnegociable,  31. 
Promotions,  law,  16,  267, 332,  362,  484. 
Proof,  reducing,  293. 

of  debt — bankruptcy,  109. 
Property  lawyer,  see  Contents, 
Proving  documents,  217. 

consideration  of  bill,  269,  299,  314, 
415,  494. 
Public  Record  Commiattoners'  works,  310, 470. 
Publications,  new,  see  end  of  each  Monthly 

Supplement, 
Punishment,  Capital,  Bill,  201 . 
Purchaser — Statute  of  Frauds,  333. 
Purchaser-— notice  of  real  owner,  345. 

Quare  impedit  BiU,  149. 
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Quare  impedit  Act,  418. 

Rain's  Science  of  Legal  Judgment,  reTiewed, 

499, 
Receiver,  action  af^ainst  jurisdiction,  218. 
Receipt  pro  tanto,  383, 464. 
Rccitus  in  Conveyances,  reviewed,  227- 
Records,  ancient,  189,  21?. 
Reference,  amending  order,  172. 
Reform,  law,  see  Contents, 

progress  of,  113. 
results  of  last  session,  381. 
in  former  times,  257,  458. 
Reformers,  law,  292. 

Registry,  general,  of  deeds,  30,  33, 121,  163, 
249. 
domestic,  bill,  69. 
settlements,  &c.,  57, 153,  249,  421. 
Religious  Worship  Bill,  71 . 
Render — constable's  return — baii,  492. 
Replemn^ifibility  of  sureties,  428, 
Remarkable  trials,  437. 
Removal-^-appeal — amendment,  237- 

illegitimacy,  285. 
Reports  of  committees  and  commissioners,  see 

Contents, 
decisions,  passim, 
law,  124. 
Retfersion^-fraud — consideration,  252. 
Reviews,  see  Contents, 
Revivor,  bill—^murrer,  45, 
Robbery,  punishment  bill,  69. 
Rules  and  orders,  152,  239. 

Service  o/rule^~last  residence,  381. 
Schools,  law  of  free,  324. 
Science  of  Legal  Judgment,  reviewed,  499. 
Scotland,  Law  of,  reviewed,  99. 
Security /or  costs^-peer,  59. 

false  address,  330. 
Selden,  biography  of,  433. 
Separation  deeds,  10. 
Service  of  rule — shelving  original,  380. 
Serjeants  at  law,  18. 
Settlement,  voluntary,  330. 
Setting  off' costs,  205. 
Sheriff,  payment  into  court,  302. 
Sittings  m  the  Superior  Courts,  30, 48, 62, 141, 

168, 175,  332,  510. 
Sheriff— attachment— bail-bond,  491. 
Societies,  professional,  see  Contents, 
Solicitor-Hdeputy  lieutenant,  63,  143. 
Solicitorship  m  bankruptcy,  313, 328, 343, 395. 
Settlement  by  residence,  346. 
Solarte  v.  Palmer,  and  t}ie  Lord  Chancellor, 

193,  210,  239, 
Solicitor's  lien^^osts,  378. 
Specialty  creditor — suretu,  300. 
Sipeech  of  a  learned  lord,  295. 
Special  Jury,  costs  of,  316, 
Sports,  law  of,  66. 
Stamps,  progressive,  314,  394,  424. 
Statutes,  see  Contents. 

list  of  public,  183, 268,  365, 
local  and  personal,  439. 
Stay  of  proceedings-summons,  173. 


Stfty  of  Proceedings — notice,  39/. 
Stewart's  Appendix  to  Bythewood's 
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ancing,  "reviewed,  1 1  o. 
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Stourton,  Lord,  trial  for  murder,  437. 

Subscription  works,  288. 

Sugden's  Vendors  and  Purchasers,  reviewed, 

146. 
Summary  jurisdiction  over  attorneys,  309. 

Taxation  by  third  party,  25. 
in  bankruptcy,  216. 
reviewed,  bankruptcy,  ilO. 


judges  order,  491, 
for  life,  leases  bill,  296. 


Tenants  , ,  _ 

Tenancy,  expiration  of,  303. 
Tenterden,  Lord,  on  law  reforrm,  76. 

character  of,  361. 
Tithes,  Commutation  Bill,  39. 
Stay  of  Suits  BiU,  299. 

returns,  135,  277. 
Iltle,  not  made  in  time,  401. 
Transfer  of  Property  Bill,  101. 

remarks  on,  77,  169,  272. 
Travellers,  law  of,  94. 
Tnal  before  sheriff— delay ,  428. 

notes— new  trial,  477. 
Trial,  writ  of,  339,  288. 

before  sheriff,  123. 
Trust,  breach  of,  105. 

profits,  236. 
Trust  money  in  the  funds,  284. 
T^ust,  presumed  right  application,  314. 
charity  estates,  396. 
charitable,  abroad,  315. 
deed— practice,  344, 
Trustee  refusing  to  act,  319. 
Trustee,  infant,  223. 

bankrupt,  376. 

Usages  of  the  Profession,  see  Contents, 

Vendors  and  Purchasers,  Law  of,  reviewed,  146. 
Vendor  and  purchaser,  108,  461. 
Fenue  changed  in  indictment,  157. 

libel,  491, 

attorney's  privilege,  493. 

affidavit,  610. 
Voluntary  Conveyance,  494, 611, 

Watercourses,  142,  207. 
Warrant  of  Attorney,  alterations  in  practice,469. 
prisoner  in  execution,  137. 
defendant's  being  alive,  173,  205. 
fFarrant  on  capias,  508. 
Westminster  Review  on  law    reform,   321, 

•374  419. 
Wife's  nroperty,  223,  349,  430,  495. 
WUls,  Law  of.  Bill,  2.32,  245,  303. 
remarks  on,  211. 
attestation  of,  488. 
altered  or  cancelled,  215,  281. 
construction,  251,  396,  489, 
debts,  legacies,  427. 
Wilmot,  C.  J.,  biography  of,  513. 
ffilnesses,  eseamination— practice,  507. 
Wordsworth's  Election  Cases,  reviewed,  340. 
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